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MB{O.NO._ 1,

Comment s end suggestions of the Bihar State
Bar Guncil on the Lokpal Bill, 1977 received
frg the Secretary, Bihar gate Bar Gouncil,
Patna,

(a) This Gbuncil is generdlly in agreanent with the
gmvisions cantained in the Lokpdl Bill, 1977 and strongly feds
hat it should be on the statute in the interest of the people,

(b) Some comments or suggestions are givan bdlow for the
consideration of the Joint Committee on the Lolpal Bi11, 1977s -

(1) Provigion has been made in Section 4+ with respect
to manner of the gppointment of the Iokpal or S ecial Lokpals
It may be useful to mention therein qualification of person or
persons for appointment as Lokpal or SHecledl Lokpals, Te

pointment may be 1imited to a Judge of the Supreme Court or
gﬁe thief Justice of State High Court, vhether in active
service or retircd.

(11) In clause(g)of Seetion 2 in the definition of
“Hyublic man" mention has not been made of a 8tate Minister
thoudh specifically Deputy Minister has been mentioned, If
necessary Minister of State may slso be mentioned,

(141) In sub-section (3) of gection 12 instead of the
Eresﬁ:ribed sum of B, 1,000/-, 1t me® be B, 500/~ to feeilitate
he sending of the complaint by persons of limited
means,

(iv) In section + of the Bill yrovisions have been

made gengrally for the ~anduct of the inquiry in camera unless
the Lokpgl for reasons to be recorded in writing detemmines
otherwise. This Counail is of the opinion that the normal

roc edure should be of open inquiry for proper publicity amd
g.n public interest, The CGuncil is not oblivious of the position
that some persons may not be willing to depose in a1 open
enquiry in some circumstances, The LoMpeal has disereticn t- held
the inquiry in cagnera. Even in other clircumstances, the Lokpal

may decide to hold the inquiry in ceamera,

(v) Apparently there is no provision limiting the
.perdod of inquiry and report by a Lokpal or Special Lokpals,
‘The tendency generally is to protmct such an inquiry. In order
that this may not happen, it may be necesSary to fix a statutory
period for complétion of inquiry and report with specific
powe® to the Lokpal or Special Lokpals for reasans to be

recorded in writing to extand the perlod s prescribed



MEMORANDUM
Suacestiong on thg Lokpa)l Bill, 1977,

The follwing suegestiing ar: viv’e ¥ the

consideration of the Joint Committee of both houscs of
Parlimament : -

1. Appointment of Lokpal (claus 4),

This clause docs not prescribe any qualification
for eligibility for appointment as Lokpal. As the clause
stands, anybocly would be cligible for such appointment.

The job of a Lokpal being to conduct inquiries will be of

a judicial nature and by and large involve appreciation

of cvidences It would therefore be desirable that only
those rersons who have had some judicial background should
he made cligible for apnointment, It is, therefore,

suggested that it may be provides in this clausc Bhat

those who are h8lding or have held a julicial office
of the level of a High Court Judge »r above or who are

cligible to be appointed a Judge of Bhe High Court shall

be appointer! to this office.

2, Pension nayable to Lokpal (clausc ((5) ).

Under clause 6(1) thc tenurc of a Lokpal is
5 years, Under clausc 6(2) a Lokpal will be ineligible
for future cemployment to any officc of profit under the
Government of In-dia of the Government »f a Stagde, T he
tenure of a Lokpal heing limited to a short ,eriod
and the ‘lisqualification of ineligibility to hold any
office of profit thercafter being attached thercto, it
is not only decsirable but nccessary that he should be
well rrogiled for after the exniry »f that term., To
attract talented and persons of merit for holding this

august office, it may be nrovi-'ed that a Lokpal shall be

~aic cmoluments and >thers allowances ctc prescribed uniler

sub=clauscs (3) and (4) of clause 6 during his life time,



i,

3. Eligibility of the Lokpal t5 contest eloctions after
5 expiry of his torm.

The Bill ‘locs not Jebar a Lokpal t9 contest an

clectinon after the expiry of his term, Ho can, therefore

contest clection aftcf the caniry of the term and therehy

can aspire to become a Minister or Chief Minister ctc. This

asnpiration may not be conducive to indepenience and

impaxtiality on his part. It may, thercforc, e fair

to .Icbar him from contesting clections aftir ceasig to be

a Lokpal,

4o Inclusion of State Ministers in the Jofinition of
Public man, (clause 2(g) ).

A minister in the Council of Minister in a State
is nct include! in the definition »f "Public man" as given
under clause 2(g). Un-ler clause 10(1) a c:mrlaint to the

Lokial can be malc against a public man as dcfined in the

Bill with the result that the Lokpal shall have no
coupetency to entertain a comnmbaint against 1 Minister of

a State, The Chicf Ministey»f a State is inclu'erd in the
definition of public man, On the same annlogy it will be

apnropriate to inclule a Minist er of a State in the <finitiow

of "sublic man," which may be amended accordirgly.

5. C.mplaints by public scrvanss, (clausc 12).

Under clause 12 (1) a2 public scrvant cannot lodge
a2 complaint with the Lokpal, Exclusion 5f Government servants .
in the matter of loglng com-laints with the Lokpal way be
violative of nrticles 14 a~4 16 {ecuality mrovisions) of
the C nstitutisn, The Government »f India m=y be aske? o
consiscr this as~cct,

s
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Te Camera proceedings in respect of ingquirics

(clause 14 (2) )e

Inquiry nrocedlings before the Likpnal shall be
con‘ucted in comera unless for rensons to be rocorde!
in writing, the Lokpal l‘:terminces otherwise. Keeping
in vicw thce high irdeals of the new institution, it
may be :lesira-le that normally inquiry prucccdings shiuld
bo 9 ¢n unless the Loknal, for reasins to be rec rdel,

‘>termines otherwise.

7. Whereas a time limit has been prescriner! for the

com:ctent authority to take actiosn nn the m 5%3 Lr)k:‘ni',
no such time limit is nrescribed for comn»lefding ¢he
cnquiries or finalising the complaintg instituted or

~onding before the Loknal. Unless some time limit is
rreseribe?, the ~urmose of this Act is likely to

be defeated, If for any rcason, the enquiry cannot be
completed wit' dn @ time limit which may be proeseribed,

the Lokpal may be re~uire! to submit an interim report

tn the comp:tent authority niving progress of such an
enquiry & dctailing re~sons fur its mon= complotion

viithin the rescrihed time limit,

j-fmdut



" Comfidential
Frcm

To

Subjectt-

No.5009-Pol(1P)-77/ 33134

AN

The Chief Secretary to Government,Haryana,

Shri Y,Sahai,

Chief lLegislative Committee Officer,
Lok Sahbha Secretariat,

(Committee Branch-II),

Parliament House Annexe,

New Delhi~ 110001,

Daterl Chandigarh the 13th October,1977.
Joint Committee on the Lokpal Bill,1977,

In continuation of Haryana Government letter No.

4447-Pol( 1P)~77/28839, dated the 23rd, September,1977, on the
subject noted above, I am directed to say that on reconsiceration

the Chief Minister Haryana has proposed the following amendments:=

Sectin 10(1) »f L k-l Bil1,3977, confers

jurisdiction on the Lokpal to enquire into any
matter involved in, or arising from or connected
with any allegation of mis-conduet against a public

"man made 1n a complaint under this Act,

Section 2(g) defines the public man as under:-

Public mén means a person who is or who has
beene—

i)

13) . ..

iii The Chief Minister of a State,
v e o o

v *» e @

Vi e o o

History of the functioning of the constitution has
cleariy chown that the Prime Ministers belonging

to the Congress Party have consistently mis-use

and abused the constitutional provisions,especially
Article 356 through the Governors for the purpose
of dis=lodging the Chief Ministers of the States
and toppling their Ministries who belonged either
to the Opposite Parties or were cdisliked by them
irrespective nf the Party labels,

I+ ig aniear from the exnerience of the lagt
30 years that ihese malafide actisns of the
Ex~Prime Ministers have tarribly distorted and
obstructed the deveicpment of the democratic

process of the farmation and funciioning of the
LR e mante and econverted czactically the



72-

It is also likely that in future, the
Prime Minister and the Chief Ministers may not
belong to the same party. In this situation the
possibility of the danger of mis-using and
abusing af CGoasiritutional provisicns cannot be
ignored and it cannot be ensured that the power
under this Act will aiso not be mis~usecd by
future Prime Minister dgainst the Chief Ministers
in politically tempting conditinns,

Therefore, it is suggested that item No,(1ii)
in Sectinn 2(¢) of this Bill may be deleted and

the Chief Minister may be taken out of its
scope.

The suggestion t» include Ministers in the
Council of Ministers in a State in the definition of public

men as conveyed vide Para 4, ::6299 Mema sent with the letter
i

under reference may also psn factso be considered
as withedrawn, It is also suggested by the Chief Minister that

the States should legislate their own Lokpal Acts after the
model of this Bill,

Yours faithfully,

£35ung
( R.ﬁ.Garg )

Deputy Secretary P:li%tical & Services,
for Chief Secretary to Govemmment, Haryana,
e



MBO NO, 3.

aggestions of the thief Ministar of
Himaghal Pradesh on the Lokpal Bill, 1977.

Te

3.

Se

Lokpal should have jurisiiction to inquire
Into any missaduct on his own initigtive as is
the 1aw in Swcdon, Dewmark, Newzealand snd Norway,

Vice-hancellor of aUniversity, Head of any
Institution, Craimmean of any public undertaking,
Nationalised Bank, Boards and Corporations under
the control of Gvernment of India should be
included within the purview of public man as has
been donc in Newzeal and and United Kingdom,

Lokpal should be given the power to investigate

the adninistrative action taken by or on behalf

of the @vemmmnt of India or public authority
under the control of the Government of India

like Dewmark, Norway, Newzeal #1d and United Kingdom,

Lokpal should have power to pay to the complaineant
or ‘any persan wio gives infomation to the Lolkpal,
the sums in respect of expenses properly incurred
by than if thcy are unable to meet the Xpenses as
has bcen done in the United Kin gdom,

Lokpal should bo given power to undertake
inspection tours to make spot cha ks to find out
the cases of irregul arity, nedligence and fanits
like Swedon,



this kind wil1 Egt him in a pogitdon of ease in the
perfomanc e of his duties in & ctherwise thmkless job,

m: S ,,apﬁt nﬂeds jglg mQﬁt Qﬂﬂiﬂ ,a&mtiﬁn.

. Under seetion 12 of the propesed Blll, "-ny perscn
other than a public scrvant may make a complaint under
this Act to the Lokpal's Tis again isg diseriminatory
and against the concept of equality before Law.

This may further be 1llustrated by practical
difficul ties. Slpgose o Minister is guflty of misconduct
agalnst his 1a&v stanographer, then the aforesaid -
1aly stencgrapher cannot make a Complaint under thisAct,

Suppose .a public men, I:hysic ally assaults a public
servant opm duty, then he cannot meke any complaint '
und ¢ this Act,

Instancus of this kind have taken plece & are not
unheard of. &lmilar other examples can also be cited.

- In other words a public servant is relegated to a
position of second ratc citlizenship, if he loses the right
to compl aln under this 4ct, equallty before 1aw is also
infringed, If this oot is .l lenged before the Supreme
urt this proviston is 1ikoly to be quashed as illegal.

6. If the allcgations against thc publianen are found
t» be true in substaice by the Lokpal, it shdl be

binding on the competent authority to make a reference to a
Qurt of Competet jurisdictilon for taking cogmizmcce of
the same. If, however, the offance committed is not
criminal in nature but is ctherwise serious, it shall

al S0’ be cbligatory on thc competent aumorib', to place:
‘'the same on the tablec of Parliament.

7e The proposed Act (invisages that the Lokpal will
not enquire into grievances. Sometimes grievances may

be more important in public interest than an isolated

act of corruption, Te Lokpsl should therefore be giren
adequat e di scretion to inquire into grievances, if the-
Lokpals%.s satisfied that it is necessary to do so in public
int erest. . . '

/ sd/-



/3:

8. Unfortunately, 1t 1s a Settled fact that oarring

excep tions, the bureaucracy has imade oconcerted efforts to
fortify 1ts privilsges even at the cost of national interest by
msleading ministers and public man. The secretaries and

of fielal heirarchy are not directly acocountable to Parliaimnt,
The brunt of the defemcs of thelr misdeeds of ten falls on
Ministers who are exposed to criticism in Parliament. It
would therefore, be anunwise act not to put the Secrctaries,
the pirector of C,B,I., the Dlrector of Intelligenes Birean,
the Diroctor Gemsral of Baarer Seéurl ty Force, Chiaf
Se¢retaries anl Inspectors Gemsral of pPolice of States

under the instiwtion of Lokpal, Recent events arc quite
fresh in public wmory in this regard.

9. Whereas the working of ths C.B.I. has been better than
that of the otler departments of the GoveBmenty it would be
in greater public interest if the general supermision of

the Central Viglilance Commi ssion and the C,B.I. 1s placed umier
the comcurrent jurisdiction of both the Lokpal and the
Gowermuent, Thds will add a new dimension to the

dewocratic functioning of the Government and inspire greater
confidence in the mdmds of tha people,

If the gbove suggestions meet the spproval of gongral
public opinmion the Arafting of the proposed Blll may
be recast accordingly.



From :
Shri R. B. BIDARL; Ex M. P,
B. A, LL. B.

Te

The Chairman,
Joint Selegt Comymittee on “Lok Psl® Bill,
Parliament House, New Delhi.

Dear Sir,

I am grateful to the Joint Select Committec fog inviting puyblic and
individuval comments on the Lok Pal Bill

The Prime Ministers Chief Ministers Ministers and Members of Parlia-
ment and State legisllatures are the servants of the people and as such are bound
by the ordinary law of the land

Fhe vesy idna of appeinting a Lok Ral er Lok Ayukte s repugnant to
the prquisions of the Constitution, and damages the image of onr Gowatry’s democ-
racy in the eyen of the Wosld ¥ feel ne psopmicty in creating new Toatitulies
at the cost of scarce rerompces

We Mave bitier experiance about the bebavieur and usidity of she Ansl-
corruption Committees, Vigilance Gammissions, Enguisy Cemmissiens, Pubdc Serwice
Commigsions Employment Exchange Offices and Land Tribupali, “We bang little
thieves and take off our haty to great ongsg. ”

_ Men ag the bighes lewe!l have beep prone (@ walpeactios Eves chiof
Justices have been trying to infiuence High Court Judgemntl-

The Report of the Lak Ayukta of Mabarashira Govt. agaisst twa of itp
Ministers was turned down and the Lok Ayukta had to send his Report to the
Governor.

After Chowla’s case, the peoples’ Representation Act was so amended as
to legqlise the cereupt practices by the Congress by excluding the expenditure
incurred by the Congress from the accounts of the candidate The measure was

given retrospecsive effect asince the Prime Minister’s case was pending before the
Court.

It ia the Pasty in power, that has been all along making ineffective the
reports of various inquiry commissions by not only condoning the mal-practices
of men at higher levels but rewarding them with higher posts for fear of dis-
integration of the Party

The Lok Pal is after all a hugan being. It may not be wrong to

anticipate the appointmeat of a “Dev Pal® in future to supervise the affairs of
thc Lok Pal

Prevention is better tkan cure Conditions have vastly deteriorated since
the recomm:ndations of the Administrative Reforms’ Committee. No Country can
be great by imitation.

No party is against eradication of corruption. Purification of the parties
is the condition precedent to do that. Eyery party should impose baa on selection
of men of doubtful character “ Forcible ways make not an end of evil but leave
batred and malice behind them * Moral regeneration is the enly Pasaneoca uades
the present conditions.



A

The present administrative system should be completely overhauled by
adopting the following measures as early as possible.

1) Decensralisation of Power,

2) Abolition of Upper Houses

3) Constitutional celiing on the number of Ministers.

4) Electoral Reforms.

5) Change in the system of education.

6) Cancellation of Reservations at all levels.

7) Immediate enforcement of Prohibition.

8) Educate the masses about the importance of their right to vote.

Gandhiji advocated direct election by adult franchise only at Panchayat
jevels and indirect elections at higher levels With the Decentralisation of Power

and indirect elections at higher levels, more than fifty percent of the members
of Parliament and assemblies can be relieved of their inertia and enforced idleness

and their Talents utilised for strengthening the base

I am totally against the creation of an unwanted, extra constitutional
and permanent institation with a burden on the exchequertwith avoidable expend-
fture. So, I am not incrined to enter into the details of the Bill

If the Joint Selection Committee decides to recommend the adoption of
the Bill, I leave it to ‘their good sensé to make ‘it fool proof.

Yourg faithfully,

R\"),WM‘ ‘
(R. B. Bidri)

(Shree Sudarshana P. B.)



Mouwo, No, §
GOV ERMMENT OF J AMMU .ND KASHMIR,

The Chlef Leglslative
Commd th ee Offi cer,
Parliauent House .Annexe,
New Delhl,

No: 610- CY 77 Dated: 23,9,1977,

dr,

The Araft bill will mct apply toJ & K and we
do not prupose to request the Government of Indla
to extend the appli catdion of the law (when enacted)

to the State, for the present, Adccordlngly we heve
no comments to make in thls behalf,

Yawrs faifhfully,

dv-
(Pushkarnath Kal)
Ch f Sicretary,



Memo, No, 7

Nageshwar Prasad Shald,

Member of Parliament, 211, North Avemeg,
(Rajya Sabha) New Delhi,
0.9.1977
Shri Y. Sahal
Chief Legldlatlve Comm ttee Officer,
Lok Sabha.
A r,

Wi th reference to your letter, I am of the view
that the Members of Parliament should be kept autside thes
Jurisdi ction of Lokpal because the office of an M,P, is

not an exeautlve offi ce

Yours fai thfully,

s4/-
(Nageshwar Prgsad Shahl)



VT MRMQ No, 8

PROF, DR, LOKE3 CHANDRA
MEMBER OF PARLIAM BT
(RATYA S4BHQ)

J 22 Hauz Khe® Enclave, 29.9. 977.
New Delhi 16 (India).

Dear &ir,
Please refer to your letter of 27.9,1977, regarding
the Joint Committee on the Lokpal Bill, 1977.

The Lokpal will ultimately become a counter
productive dngtitution by the crushing loal of its fast
sccumilating work, Inter zlig, a camidate loosing in an
edlection will be able to utilise it against the person
wio wins to give vent to p«r'sonal animosit les and political
vendetta, How far it will hdp to create a hedl thy political
élimate is doubtful. Thousands of people approach Mps
wth 'unreasonable! rcquests. If thay are not obliged,
they will threaten MPs with a complaint to the Iokpal.

It may ultimately dcfeat d aucc Ifatl.c purposes by scaring
away honest persons, who would not like to underg charecter
assagination through false md cooked up charges. Alrcady
politics is maligned as the 'last resort of soundrds'.
The Joint Committec should tnke the realitiles of the misusc of
the Bill into account and shecifically provide for tho
exclusion of prima faeie frivolous complaints,

Yours truly,
' 8d/-Lokesh Chandra

DR, LOKE CHANDRA, M,P,
thief Legl slative Commit tee Of ficer
Lok Sabha Sccretariat,
oom wttee Branch-II,

Parliament House Miicxe,
NEW DELHI- 1.



MEMORANDUM NO, 9

G.S. Reddi, B.A, LL,B,, H.No,1-9-34/4/C
MEMBER OF PARLIAMENT Fatima nivas, Ramnagar,
ANDHRA PRADESH HYDERABAD-48,

To

Shri Y, Sahai,
Chief Legislative Committee Officer,
Lok Sabha Secretariat,

SUBJECT: Joint Committee on the Lokpal Bill 1977,

With reference to your circular asking for
comments, I wish to state that inclusion of Members
of Parliament in the Bill is a very retrogade step
for the following reasons:-

1, Members of Parliament are not executive
members, Therefore, they cannot commit
any illegality, indiscretion or irregularity,
gg?%shment of which is the object of the
ill,

2, Even without inclusion, they can be
tackled for ccmissions and o:ilssions
by the ordinary laws existing,

3. If we take the example of other countries,
my point is borne out by the practices
prevailing,

4, The Prime Minister, Council of Ministers
and the Chief Ministers are vested with
powers, which unless they are controlled
are likely to exercise arbitrarily or
illegally which is the purpose serving the
public cause, More powers, more control
should be our aim,

5. Inclusion of officers to a certain level of
taking de0151on§at the Secretariat level may
be desirable, It may also not be desirable
as there are ways and means of punishing them,
We have to strike a balance,

Yours sincerely

Sd/-
(G.S. Reddi)
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o BNy BaGEH
Bhai rab Chandra Mahant I? EMMSEJII.\’;?I ]-j ff:;{oll.

MEMBER OF P oRLIAMENT
( Rajya Sabha)

To

Shri Y. Sahal,

Chiel Leglslative Comid ttez Offi cer

Lok Sabjpa Secretariat { Comm ttee Branch II),
Parliament sanexe - New Delhi, =

,81:1!" . ' ‘..'.‘.
Qb Joi.:nt Commi ttec on the Lokpal "Bi11, 1877,

Kef 1 Your latter dated Sep tembar 27, 1977,

1

‘ I glve below my first reactdions to soume of the
provisions of the Lokpal Bill, 1977, which may be taken
as my comments/suggestions, I may Scnd more it a Jater
da te, . ‘

-1, The 1971 X1l also covered Lokayuts,  Why 1s it
oml tte] in tids B11? Lokayuts have besn appointed in
some of the States. A nmform pattern should be there for
g.he whole cauntry t cc e into force 2 one and th- same

e,

2. SecHon 4(1) provides for consultstions at too many
polnts, The Presi dent belng the Constl tutdonal Head has
to take the xdvic: of the Priue Minis tor (which also wmeans
the approval of the Catinot). This i1s implied. Ovar ang .
above, e 18 ¢ corsult the Chralrman of the Coundl of -
States ang Sp caker of the Hwmse of the People. Tou many |
cunsul tatons may lead to too many views, one ffering \
frow the “ther. I Wculgd, therefore, suggest ércpping the
Chairman of the Cuncil of State and retalning only the
3p eaker 25 he 1s une who has to bec ¢l ucted by the Mrect
vote of the people

3. Seciion 9(3) - The staff of the Lokpal shauld
be non-transferchl ¢ to any Department of the Exeamatdve as
in the case of High Courts and the Public Service Coimmlssion,
so that they may work with an open wdné and with a sense of
freedom from fear,

4, Sec.11(2) : No jJurlis™ ction has besn conf.rred on
the Lokpai to make enquirics ageinst public Servants inAcan-
dently. ssuming that all puplic wen are ccrript, whan
sovile of thew are in power, thdy utdlise or arnut:il:LS_cf'
by publd ¢ servarmts for puroses of. cormiption. They are

co.r-’/"’



e

in wost cases, as ex%erl ence shws, coipleuentary and
suppl ewcntary to each other, Therefore, at least tho
Secretories to Gevernucrt and Hiads of Departments shoulA
21so be included under this Secetion,

5., Scction 12 - No jurlisdction has bcon conferred
to make Suo wotu_enquiry intc misconfuct wi thout complaint,
For the Tear of victimisation, people do hot want to :xpose
Themselves by bringing cases of corruption to the notice
of the Authoritesconcern~d., 1o guard agalnst thls, power
for spo mo enquiry should be provi decd and 1f after an
enqui aScd on some informatlon, it is found cut to be
a basecl ¢ss one, then furthcr action will not be called for,
but the prov151on shoul d be there,

6. Scc,17(1)(6) - The recommendations providea for
must iwply proposal of the action tc be taken ag:inst
the putlic man, otherwlse responsibllity givenis not
&l scharged in full,

7, Scce 25 2) - It has'now bren authori tatl vily settled
that 2 statutory ben camnot stand in the path of .xerdsea
of jurlsd ction undcer Art,226 of the Constl tution, Thereforc
censtd wton:l amendment 15 necessary., Without c.nstituticonal

auendment imposing a ban under art 226, the Hgh Ccucts
can intverfers,

Thanking yuu,

Ycurs faifhfully,

: 8d/-
Bhal rab Chandra Mahantl .
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Memo No, 11
G, NARSIMHA REDDY
MB4BER OF PARLI AMENT
(LOK SABHA) 132, North Averue
NEW DELHL
4,10,77,
To
The Chl ef Leglslative Commi titee Officer,
NEJ DELEL 2
Dear dlr,

Wl th reference to yaur Clrecular dated 27th
Sep tember, 1977 I am sending my following suggestions to
be cansidered Auring the dlsaussion of Lok Pal Bill s

ls APPOINTMENT OF LOK PAL 3 - Any person who is
not a member of any political orgamisation since last ten
years only should be appointed as Lok Pal :

23 Members of Parliament may be daleted as they do

not have any executive powers where they can mi suse

Yours Qincerely,

84/ -
(Ge NARSIMHA REDDY)



o Memo No, 12_

GOV ERNMENT OF 4:UNACHAL P RADBSH

No, Juga-71/77 Dated : Itanagar, the 4th 0c’q/'7’7i

To
Shri Y, Sahai,

Chl ef Legislatl ve Cormittec Offi cer.
Parliament Hause Annexae

Nal DELHL - 110001,
dr,

I am dlrected to say that the Chlef Mirdster has
Sean and consi dered the Lokpal Bi1l, 1977, and has A rected.
to comvey that he wauld like to consult the Members of the
Legislatl ve Assenbly, for thalr views and comments, and
that, meanwhile he does not soe any reason why Lokpel BHi1l,
1977 whlch 1s designed to achl &ve very 1mdahle ob ectives,

may not be processed fur ther,

24 He has also suggested for consideration

whether a specdfic clause should ot be added providlng
for deterrent penalty or imprisenment against fal se anA
frivolous complaints,

Yours fai thfully,

(IP Gup ta)
Chi ef Secretary A
Government of Amnachal Pradesh,
I TANAGAR



Ibe Lok Pal HI1l, 1077,

Views of Shrd Jaganath Rao, M,P. for consideration
of theJaint Sel ect Comml ttoec,

ee o000

This Bll1]l is welcomed but novds improvemant in sveral

ways s

l.

2

Clause 2(e) and 3 nisconduct dofimd tion - 4 code of

Clause 3 conduct of Politlcal ethdcs ang public
morality is to be framed by all Poli ti cal
Par¥ =s and approve¢d by Parliament,
So that any dAwiation from that
standard may consi tute ml s-oconduct,
Tds 1s nccessary to make the
implementations of this Act offcctive,

CQause 2 (g) 3+ Public man -defini tion,

The defini tion shauild include Secretary
of a Minstry or Deartuent of the Gévernment
be:cause 1t 18 through Mdm that a M ster
op erates,

The defimd tion shauld indude all
M misters of the State Govts angd MLAs

of State Legislatures also which are left
out 1n the present defini tion,

Clause 4,5 & 6 LOIﬂ’AL

The Lokpal should not be eligihble for
re-gppointment after the expiry of the
term of five years.

Qause 12 Complalnts

The present provision Aces not ensure
agalnst frivolous and vexations complaints,
The deposit of B, 1,000/~ and an affidavit
of the complalntis not a suffident
guarentee, The charges should be supported
by the affidqavits of at least 10 M.Ps,
or 10 MLAs of the State, This amcndment
will glve g ty and seriousness to
the complainant before Lokpal,

ub-Clause 4 of Clause 12 empowers
<ven an insane parson to make a complaint
against a puhlic wan, This parti awlar
privilage t¢ a lunatic should be wi thdArawn,

T s Bill does not provide for any

speci fic puni shment against a Public M-n found guil ty.
The report is sent to the competent authority to take
necessary action., If a criidnal offence 1s proved, he
can be prosecuted, If improprities are commd tted, what
is the puni shuent ? Should the Public Man be Msqualifica
t0 b:=come a Member or Minister for a pertod of 5§ or 10
years should be provided.

S4/- Jaganath Rao, M.P.
9. 10, 077,
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v Mo, NO, 14

2 - The Blll secks to glve effe~rt to

the 'misconduct! couni tted :ven before the commenceaent
ci the aeth Wg fedl, the ict way not be glven
retrospactive effectt Crly the 'misconducts' conmd tted
after th¢ comumencemant of the A€t be covered under

the 4iet, In other cases, tih: zeneral penal laws

would take caro.

Section 2_(g) - The defini tion of 'Pullic wan' docs

not i ncludc the meibers of th: State Leglslature,

The wembers of the State Leglslature wmay 2150 be covared
under thls tern,

&mnsé‘munﬂnﬁ.&mhal - The B1l does not
prescribe ary qualificaticn for the appolintnant of

Lokpal and speclal Lokpal and therefore, the ssuwc ma
be prescrdbed. In ths connection, a referanc: uay be
invited to Secdon 3 (e¢) (1) of the Blll introAuced
by the House of Ripresentativess of U,8.: on 7.3,1967
whereln the qualifi c-tlons of siullar officcr have
becn 1ald down in the W11,

sectiop 11 (4. Limifaon - The 11 tatdon period of
5 ycars provided under sub-scetion (4) of Section 11

is too long, The shcrter perlod of 1licd tation nay be

imposad. Perhaps two years nay be a re=sonabl o period,

¥henhfnemor.les of the wil thesses may be comparativaly
res

Scetlon 12 (3) Deposite - The deposit of k. 1000/-

to be uade by the cowmplain-nt is too MMgh, In such

an ¢vent, no common man will be able to redress s gri ov-
anc2s as the financlal constraints would be prol Hl tive,
In the resulty, the very purpose of the Act will not

be achl wed. Besldes, such a provision 1s not found

in Bri i sh Parliamentary Coumissioner ict 196'7'

A berta's Oubludsiman B1l (.pprved 1967) f-lawail s
Omtugsman Bl1l (ipproved 1967) and tho Bill intiroduced

by the House of the Representatives of U, 8 A,

Scefiopn 26, Power to dclegate - The Lokpal should
not be empowered W Aalegate s powers to any
officers, as contemplated, If 1t is so cxped ont
o equi tahly dlstriuto the work, ad® Wonal posts
of Lokpal wmay be created,

Itis not clear whether a couplelnt wwuldg lis w
Lokpal When alternative remedy 1s dvailabl~ to the
complainant, Tms way specifically ®e ~ubid.Adin
the 8cheus of the proposed enzactoent,
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D, D, DESAL

MB4BER OF PARLIAMENT 24, SAYED ABOULLA BRELVI Rp
(LOK SABHA) FORT, BOMBAY-40000 L.

Ref i 01/ October 10, 1977

The Secretary, * .

Lok Sabha Secretarlat,
Parllament House annexe,

New_Delbl.

Dear dlr,

Please refer to your letter dated Swp tember 27, 1977,
regarglng the Lokpal BEL1l1l, 1977,

I shall be grateful if you can pass on the following
views of mine regardlng the Lokpal Bill tc the Joint Sd ect
Comiri ttee on the Blll for 1ts consideration:

(1) pefinl tion of miscomudct scens defoctive, Meon in
au thorl ty hzve often to A0 unpopular things. They Should
not be subjected to taxing enquirles for that, There shoulq
be some protection for actions taken in guod fai th which
might have harmed somebody. Hence Clause 3 should be
anended as shown in the enclosure,

(2) To make the Lokpal effective, the employees in
s offf ce should be dlrectly unAsr lim- and not unAer the
adulnistrative control of the Governuent, Honhce awendnents
to Clause 9(1) and (3) as shown in the enclosure.

(3) The prwvision requiring a deposi t of K, 1,000/-
for filing compleints 1s to0 harsh, 4t the same timeg .
frivolous complaints should be elirdnated, Therefore, I
have suggcSted that thls amount be reduced w kK, 50/-. This
is with refercnce to Clanse 12(3) for whiich an amendnent
has been suggested in the cnclesure,

(4) The enquiry conducted by the Lokpal should be
open unless tuere 1s coupelling reason to go otherwise,
Hence an amendment has been suggested to Clazuse 14(2).

(5) Itis not enough 1f the Lokpal merely repcrts
abaut the misconduict of the Prime Minister and the Prime
Minmster 1s ohliged to call a mecting of the Coundl of
Min sters to consider thls report, ThHs Coundl is after
all s creation, So it may tend to support Mm, Hence
the suggested amendment to Qlause 18 to force the Prime
Mimister to place tids before Parliam-nt for 1ts consi deration,

Thgaking you,

Yours sincerealy,

Encl: Amenduents suggested Sd/ -
to Lokpal Hi1l. D. h  DESAT
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Amendments suggested by Shrl De Do Desa:l I}&.l-k
C]..au.ﬂa. Anendment. :
X1 . For existlng worgs, substi u.ies -

A Putlic man comm!ts ™M saonA ot .-

(a) if %e nrte '3 th- ¥ schemre
of Ms functions hy motives of
pecu.iary benefl ts. d!.recﬂ or
ingirectiy ¢ ther to. hm or to
ms relatives or assoctates; or

(b) if he abuses hi5 position as
'a public man to cause Anandal
‘or personal loss or deliberc.te
hardsmp %o any other perso or

(c) 1t he dlrectly or indlrectly
‘allows his posifion o5 sach publd e
man to be taken agvantagco of by
any of s reladves or assolates
for s or their beuefit or ior

- depriving others of *heir die
benefi ts or cause hari: ©0 *hmin
any manner, or '

. (a 1if any act or onf_“sion by Mm
c © geliberately consd wites corrupdon,

9&1) : '“After the words ‘Munger tis ict

. "ang these cmployees shali be under
s dlrect supervision and control

.darMng thelr toim of Service under
the LokpeX". :

9( 3) : drop this sub-clanse,

12( 3) For "one thousand Tup aes" substl tute
: . "fMve hmdre" "’U.“C-“S“

14(2)

For words “1n cemera" substewite
"op Cmy"
v 18 ‘ After the words “Ifor the Uidon"

wafd "and the Council of Mirnisters

_ : shall, within fifteen days of

T thelr mecting toc consiger the saig

S .Teport, place the same vwi th 1ts

+, »recommendadon to botn the Houses

of Parliameut wid'en chali to: el ~4
into session, kf necessary, to
consi der this rwport”,

T
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.,w Memo, No, 16

Suggestions recelved from Shrl Yamina Prasad
Shastri, M, P,

The provision with regard to the appolntment of Lokpal
should include the leader of the Opposi tion as well
for consul tatlions,

There is a provision in the Bill that the Lokpal
could imestigate into the m sconduct of the Prime
Mir ster, maibers of the Ce¢ntral Cakinet, Chlef
Ministers ¢f the State and Meuwbers of Parliaucnt, I
have to suggest that top Officers of InMan Services
should also be brought under its pumicw, Simlarly
1nvestigations wi th regard to udsconmduct of I, A S.,
I.PeS \I.F. S officers and similar other offlcers
of all Indla Services and GazetteA offil cers shoulqd
al 80 come under the purview of Lokpal,

There 15 a provision in the pooposed Bill -that Lokpal
would submi t 1ts report about investigations to-the
'"Prescrl bed Au thori ty' 1.e. the Prime Mimster. I
have to suggest that the Lokpal should. be empowered
to take Aecdd slons as well and 1t should not merely be
authori sed t¢© submit 1ts rgort, Thereis no scnse
in submd tiing 1ts report to those against whom it
wauld imwestigate. Thereforg, the Lokpal should be
enpowered to award puni shuent in case the charges are
proved,

There shauld be a provision in this Blll thatif a
charge of acquiring thrcugh corrupt practices 1s
proved agalnst any person, hls entire property shall
be ccnfiscated, so that corruption could be eradl cated
from the country in the real Sscnse,

I have glven some ¢f ny suggestions in bri ef,
I request that I may kindly be given an cpportunl ty to
appear before the Sdlect Coum ttee consti tuted on the
Lokpal Bill, so that I may subuml t my suggestions, in
detall, before the hon'!tle Members of thc Scoleet
Commi ttee,

With regarads,

Yours fai thfully,

Dated the 9th Oct,, 1977. S4/- Yamna Prasad



;. ;) lc? .+ Memo,No,17

J.N, BHARDWAJ ,

MEMBER OF PARLIAMENT

(Rajya Sabha) oy - 3 M.P,Flats, Meena Bagh,
- T .~ NEW DELHI-1l0011

.. Octoher 14, 1977,

The Secretary, . .- s v
. Lok Sabha,. L -
Parliament House Annexe,

NEW_DELHI, - T,

Subject : Ihe Lokpal Bill, 1077,
Had oL

 In response to your circulsr lotter dated 27,9, 77
on the :above. subject - addressed to all M,P,s., I have to
'sugmit for the consideration of.the Joint Committee as
. below, : SR

1. Whereas I agree that the conduct of Public men should
be above reproach but I.don't think that the Lokpal will
be able to raise the standard of thinking of Public men
and also, of: others in high vnositions and of still others
working under the spirit of self-motives and sense of
vengeance, Unless there is some psychological change in
the weys ef our people and also of the people of other
covntries, the law and the new institu.ions will not ease
the“situa{ion and on the other hand still more and more
confusion will be created., The vicious circle will be
created, To avert the chaos the need of the hour is self
searching, judicious and upright thinking and actions on
the path of realigm ag-inst the vain and utopian ideeslism,

Creation of the Institution of Lokpal will be still
an other step in complicating the administrative structure.
The Britans were net unwisc in not even recording their
Constitution, Their working on conventions indicates
that for successful democracy brevity and simplicity of
law is most essential, Ours is a large democracy and for
its success it. is very much desirable that we should make
realities of life as our guide and foot-hold,

In our country there is very high institution of
Presient. He can very well look into the allegations, of
mis-conduct against the public men., On judicial side
there is Supreme Court. Thus I am of the strong view
that there is ho need to c®eate the institution of Lokpal
because in the inherent complications of our big democracy
this institution can be a tool for our enemics for .
creating of confusion atmosphere of distrust zgainst public
men, Such a situation leads to nothing but civil war,

i;ér"'
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As far my little knowledge goes there are some
similar institutions : 1 other countries but these have
their start from colonies like Newzealand, It needs
deeper study to know as to what exactly was the purpose
behind creation of such institutions. :May be 'these were
meant to serve the ends of their Supreme rulers, It is
need-basec or sentiments based, 1In:case in their wisdon
the Government think it necessary to push this Blll
through I would suggest as under :

(i) The tenure of Lokpal should be three years
only. A Committce with composition as under
should appoint and control the worklng of
Lokpal,

President of India. ‘

Vice President of India.

Prime Ministeér of India.

Speaker of Lok Sabha.

Chief Justice of Supreme Court

Leader of Opposition,

One public person to be co- opted ;by the above,

Q+-ho QO DD

(ii) Heads of Public Sector and Government Undertakings
should be included in the definition of public-men,

‘(iii) M,Ps who don't have any administrative and
‘ financial powers should not be included in the
definition, :

(iv) The Lokpal should only bz a Commission of
inquiry, His findings and decisions should be
subject to review by the President of India.

(v) There should be punishment for false and
' baseless allcoations,

(vi) Cognisance of only those cases be taken
where there are tangible and reliable proofs
and clear violation of rules and laws and
established practices,

Hoping the Committee will give their due thought
to above submission,

Thanking you,
Yours faithfe}qy,

Sd/-J.N. BHARDWAJ
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aautyeiardare s stengn bl o :-

Comments and Bug ltionc of the Lo ;I“k
* Maharashtra, on the Lokpal Bill, 1977 lo.ea/71)

Rart 13 OGenersl Remarike,

I .

“ 7t ‘The preamblée of the Bill states that it is
i dpatéed 4in order to.provide for "inquiry into
allegations of misconduct against pudlic men and
for matters connected therewith."” 'Misconduot' is
‘defined in cl.2(e) read with ol.3(4) and ol.2(0).
~= If one compares this definition of 'misoconduct!
with the definition of 'allegation' in the original
Lokpal and Lokayukta Bill, 1968, which was passed by
.the Lok Babha, one finds it virtually the same except
.+ for the addition of one fresh ground in ol.3(1)(e) 4n- -
the present Bill which one may generally refer to as
nepotism. In short, the present Bill is, broadly
s .  speaking, .ontinnd only to oorruptioﬁ and ocontains no
-reference to what was rororred to in the Lokpal Bill, 1968,
- s 'maladministration’,Vide ol. 2(3) of the 1968 Bill,
Taking their cue from the Lokpal Bill of 1968 most of
.+ s she Btates which enacted their Lokayukta Acts included
.- ‘meladminietyation' in the State Acts (Maharashirs
;i being the first in India) and I think after almost five
. -ysars Qf experience one can ;;y with oonfidence that
-.the provieion has conferred much bcn’fit on the poor
roitisen and caused no difficulties of any import $0

.~ the Administration. Now by this Bill we are,
/ . s . - o
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I am afraid, starting to reverse the process all over India

and depriving the citizen of & very valuable right.

2. Now ‘corruption' or 'misconduct' is seldom ( I
should say '‘never') found in isolation. It is not found in
a written document. It has to be inferred from the evidence
and a number of circumstances, as for example the conduct
of the puhlic man compared ta the norms of his aerviée; on -
whether the evidence of the person practising 'corruption’
or 'misconduct' on the one hand or the word of the
complainant on the other can be believed; the previous

and subsequent conquct of the alleged dQlinqnent;

ancillary documents, and, of poura;. the filea partaining

to the transaction or the action taken.

Se For this purpose, ample powers, of course, have been
gived to the Lokpal in cl.\S. but these powers are in the
nature of powers in aid of the-collection of evidence to
show that corrﬁption or misconduct has taken place, but

what is necessary is to pinpoiﬁt corruption and pinpoint the
delinquent. Despite all these powers,\it seems to me that

it will not be possidle <thus to fix reaponoibilit& unless
and until the Lokpal is given powers to probe into
maladministration such ag was defined in.the Lakpal Bill,
1968, in ci.2(g). The files and all the evidence that

the Lokpal has power to collect, will never show whose was
the motivating force in the taking of any 'corrupt’

action especially when one considers that the final xill

ie that of a Minister in most of the important cases, .

but the formal order is, under the rules of business, glways

I —

- -
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Fi Sy
1asued under the aignature of the. Seoretary. Ag the A.R.C,

in its Interim Report on the "Problems of Redress of
» Citizene'-ﬁrtivances" haa observed :

“ Eo ninister has any authority to pass executive
orders. All eaforceable orﬂprs are issued under the
signature of Brecutive Officers in the name of the
Head of the State."ﬁ(pa;ﬁ1j7(c) page 14.)

4. That is why in the tirat report of the Select
'Fommitﬁee appointed by Parliament the eminent Chairman of the
COmmif;ge on Prevention of Co;rupt}gp»Shri K.Santhanam
obaervéd'that 'maladminigtration' 4is the root cause of
corruption. In a celebrated letter D,0.No. 1/4/63-C.P.C.
dates 22nd February 1963, written to the then Prime Miniater
ShriALal B;hadur Shastri, Shri K.BSanthanam observed in

paxra 3 : “ )

"3, The p%eaent-arrangeﬁenta consisting of the
Aqminie,:'tive Vigilance Division in -the Home Ministry
and. Vigilance Officers in 11 the Ministries and
Departments are mainly intended to inves'tigate and
punish corruption and misuse of suthority by indiwidual
nembers of the civil services under the Government of
India. While this is indispensabie, the Committee feels
that the Central Vigilance Organisation should be

expanded so as to deal with complaints of failure of

Ju 1oe or o r gssio e of autho ) )
he cit gens th U h it m diffi to t
ghem to any parti g;g; gg; ;g; or officials, These

7' " abuses may result from the procedures and attitudes of

PRI SRy Y,

Sy
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_gparticular departments or sets of officials. The
Committee considers that the_problem of maintaining

n it admi ion cannot b W
isolation from the goneral administrative procespes.

-In order to deal effoctively with the problem, it is
necessary to take into account the root ocaupes of

which ¢ mogt ‘ e 41
power uhigg has to be exercised by the executive

1n carrying on the complicatod work of modern
Adm.nintration. Also, thc leck of any high-lovol
agenoy to vhom the aggrieved citizen may rocort and
‘the discontent caused thereby tends to'oxaggerato
the problem of corruption in hia.minnf"(mhe underlining
is mine.) _
He reinforced the point in para 7 when he stated @
" The Committee feels that the time has come to put
the entire Vigilance organisation on a proper and
adequate basis without in sny way undermining the
general principle that the Secretaries and Heads
of Departments are primarily responsible for the
purity, integrity and efficiency of their departments.”
This report vas accepted by Parliament and as & result there
came to be appointed the Administrative Reforms Oomninaion
under the Chairmanship of Shri Morarji Desai, our
Prime Minister to=day.

5e In their interim report dated 20th October 1966
intituled fProblems of Redreus of Oitizens' Griovancc-'
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refer:gd to above ‘he A.R.C. not only accepted the above psint

‘made in the Senthanam Committee's rgport tut enlarged upon

it, In zara 8 they said :

" In essence, therefore, the wein issue before us
is how to provide the citizen with an institution to
which he can have easy access for the redréen of hie
grievances and which hc is unab 12 ceek elsevhere,
In such cases, the fact remaipe that the individual

himeel? has a feeling of grievance whatever the nature

of the grievance ﬁay pe; anq‘it.is up to the State to

try to aatiafy him, after due investigation, RAERLR A
zflnvance is untenable in whigh c2se no-action: is
called for, or false in which case he nust answer for
having mada a baseleaa aocuaation,The fact that he

has had a reaaonable opportunity .of preoenting his case

_betore an authority yhich 1s in a different hierarohy

trow the authority which;paases wire nTder aad which is
iqdepenﬁent|§nd.im;::tiai. would in.itsel? be a source
of satieféption to the citizen noncerned ‘even where the
rvpault of investigation is unfavour.>le to him, In the
circumstances' of to;day with the expanding wc*ivitdozs
of Government, the exercise of d;scretion by.
administrative authorities, hﬁ?oever large the field
may be, cannot be done awéy wifh nor can it be rigidly
regulated by instructions, orders or resolutions. The
need for ensuring the rectitude of the administrative

machire v ‘n _thia vast_discreticnary fieid is not only

obvious but paramou.s.” { wnderlining is mine)




A little later they added :

" Nor have the various administrative tiers, and
hierarchies proved adequate for the purpose. A fendency
to uphold the man on the spot, a casual approach
‘40 one's own responsibilities, an assunption of
unquestionable superiority of. the administration, a
feeling of the sanctity of authority and neglect or
1nd1£rerence on the part of a superior authority may
prevent a citizen from. obtaining Justice even at the
final stage of the adminiatrative system,"

Ultimately ( see paragraphs 22, 23 and 24 ) the ayetem which
they have recommended wvas that :

" There should be one authority dealing with complaints

against the administrative acts of Ministers or

Sgoretaries to Gove;gggntlgt the Centre and in the
States. There should be another authority in each State

and at the Centre for dealing with complaints against
the administrative acts of other offic;ala. 4All these
authorities should be independent of tﬁs executive )
as well as the legislature and the judiciary.”

(the underlining is mine).

6. Unless, therefore, jurisdiction is given over
maladministration it seeme to me futile to set up & highly
paid authority who will only investigate corruption or
misconduct. As I have already saild, there is no written proof
of corruption or misconduct, and it has to be inferred

from a variety of circumstances which I have indicated.
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' In lew itself, ¥e say that grosg delay may 55 évidence ‘of fraud
ubut”before & concluaion of fraud can be drawn several o‘hor
ci;cumstancea have to be taken into accoun* -ua it has to be
found on whose part the delay was and for what reason - and
that too beyond doubt - and here it 1s that it will he impossible
upon “the detinition of misconduet and corruption to fix the
responsibility whereaa it maladminiatration is inocluded, the
officers rosponeible for the action~would themselves have to
oxplaih the’ delay or negligence as the cese may be or face a
possible concluaion or maladministration itself and, in msome
cases, of corrupfion. They are vhe true repoeitorioa of the
knowledge of what happined in the Secretariat whioh is not on
the files also.If we omit them we cnt otf rom the Lokpal the
mein soufce of evidence, . sty
Te I maladministration is the eubjeét.;: 1nyoat15ation
‘then necataﬁrlfy the Sooretarioa ‘muat be brought'within the
Juriadiction of the uokpa1, Here aga;p, tha A.R c (Administrative

ey

Reforms Oommisehon) has cona;dorod a1l the poseﬁble objections
to this scheme and tabulated them 1n paragraﬁh 17 of the report.
The A.R.C. explainad the reason why they dbsired that the
Secretaries should be included in naragraph 2& of their report

which will regpay *e:‘*ng and one of their reasons wes aa

et e - st

followai=

Y o 0

" A word may be raid about our decisicn to 1nn1udo .
Secretaries' ac*ione alon w1+h trose of’Miniutera
in the Juriadiction of the Lokpal.ﬂo have takon ‘this
decision beccuse we feel that-at: 'the Level at which
Minieters and Secretaries function, it might o?ten be

L 2ifPicutt to ddeide where the .role of one funotiqnanv
ends ard thet of the other bégina.-’l‘ho line of

e oo
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demarcation between the responsibilities and influence
of the Minister and Secretary is thin; in any case much
depends on their personal equation and personality and it
is most likely that in many e case the determination

of responsibilities of both of them would be involved,"

8. ' As stated above since no Minister has any authority
t§ pass an executive order, and all. enforceable oxrders are
issued under the signature of the executive officers in the
‘name of the hegd of the State though they act in accordance
with the direction of the Minister, no court can inquire
into theiﬁueétion as to what advice has been tendered by the
Minister to the head of tle State. I cannot, therefora,
understand how the iokpal can function even in the limited
area of corruption or misconduct unless the Secrotary-who
issues the orders is allowed to be made a party. One must
look at the problem from the point of view of a citizen
who only receives an order not even signed by the offioer
pessing it but mks by & eubordinate without eny inkling
as to what is-'in the file or whose ie the will that
resulted in the order and it is at any time péor solace

t0 & citizen alleging corruption if his grievence remains

becsuse the Minister says that he did not authorise the

pessing of that order or that what he authorised was

misunderstood.

9. Cl. 11(2) of the Bill moreover says that

" The Lokpal ehall not inquire into any act, or
conduct, of any person other than a public man

except in so0 far as he considers it necessary so
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to do for the p&fpoaon of his 1nqqiry into any
allegation of misconduct against a public man,"
If in the course of & complaint againet a Minister or a
Member of Parliament the Lokpal finds that indeed the Member
of Parliament did not require any action to be taken or
did not authorise it, socording to the section he would
merely have to say so and say nothing about the person really
responsible for such action however much it may amount to
misconduct., This will ieave the citizen's grievance where
1t #as. I have aotually found within my experience in
several oases which passed through my hands in the
Meharashtra B8tate that initially a citizen always complains
againset the Secretary, but because the order issues under
his signature when I called for the file and examined the
Beoretqry concerned, the conclusion to which I came was that
the action taken by the Secretary was not his and in such
oases I have directed that party to be joined. Dut under the
Lokpal Bill that cannot be done and I think it is likely ¢o
work much injustice. Untortunately, by virtue of Sections 10(2,
and 14(1) my Act forbids reference to the facts of
thepse cases. (See the Maharashtra Lokayukta and

Upa=Lokayuktae Act, 1971, otherwise I could give details,)

10. .Thia leade me to make one more observation. In the
entive 5 years of the functioning of the office of the
Lokayuktl in Maharaohtra though the Becretary or Deputy
Secretary has invariably been mede a formal party because
the order is signed by him, excepting in one or two cases

there was not even a suspicion that such Becretary or
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Deputy SBeoretary was guilty of corruption or maladmtniltrlt%oﬂ.

There have been ococasions in half-a=-dozen caces where
Beoretaries of different ranks have come to me and asked
whether they oannot have a copy of the order or of the gist of
my findings so that their good name can be cleared. Of course,
the Act forbide it but I say this here because I think in most
of the oases the Lokayuktea has helped to clear the good name
of a Beoretary and there has not been a single case where
the Lokayukte has held a Sesoretary guilty so far as any -
corruption or maladministration is concerned., 1t ie a
tribute to our permanent service and for thie very reason
I say that it will be more for the benefit of the Beoretaries
in most oases to have their action sorutinised by a high
suthority indepéndent of the legislature, the executive or
the judioiary. They need not fear that it will recoil against
their interest.
1. One of the stock arguments which 1s always advanced and
was mdvanced when we apked for amendments to our Act (as our
annual reports will show) is that giving jurisdiction over
maladministration and inclvding Secretaries within the aﬁbit
of the Lokayukta's jurisdiction would lead to such a spate of
work before the Lokayuktaf that he would not be able to cope
with it, A similar argument was advanced regarding the Lokpal
end I think was sufiiciently mpelled by the A.R.C, 1tself in
para 19 of its report when they said ¢

" We do not, therefore, anticipate that the institution

would be overwhelmed by the number of complainte it would
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be receiving. Over a period of a few years, the general
publioc will become mocoustomed toc the working of the
system and realise the futility of approaching the
-institution in oeses which do not need its attention
or in which the complaints are not genuine. Apart from
this, we consider that by a suitable division of funo-
tions between the inmtitution and other funotionaries
to deal with ocitigens'! grievances,it would be possible
to distribute the workload in such e manner that all
the functionaries can do adequate justice to the
complaints they receive."

Throughout these five y?ars the Lokayukta and

_the Upa-Lokayukta have been able to cope with all the

work that has come before them and no significant

arrears have been left over at the end of each year.

Of course, the Lokpal's jurisdiction will be ovér a much
wider territory but the number of persons placed under
hies jurisdiction would be very much smaller -not exceeding
ten thousand at the mosi whereas the Lokayukta apd

the Upa-Lokayukta's jurisdiction covers nearly 2bb.ooo
"public servants. |

12, The othef objection also originelly raised in the
case of the Maharachtra Act was that the jgriadiction over
maladministration would lead to serious interference with
governmental work in the Secretariat and at least in
devélopméﬁﬁal activities, This objection wee also considered
by the -A.R.C. and they categorically turned it down in the
followinyg wordg -

‘=" Nor are we impressed by the argument that regulatory




/:/12‘>

- -l

13.

check on the actions of the executive in the
discretionary field will lead to serious delays in
developmental activities or wili promote & feeiing
of demoralisation in, or ha-ve a cramping efiect on
the administration. Ve strongly feel that this
malaise in adminigtration mainly arises more from a
sense of frustration or lack of appreciation of

good work done and from an exaggerated image of
cqrrqption, inefficiency and lack of integrity
.grrent in the public mind than from actual
i;veatigation into ‘complaints submitted by citizens.
We have every reason to believe that the work;ng of
such an institution will in the long run rectify and
thus restore the correct image of the administretion,
creat§ public confidence in ite integrity, and
thereby promote, rather than impede, the progress

of our developmental aﬁtivities......The institution
will thus be a protection for, and a source of
streﬁgth rather than a discouragement to an honest |

official whose susceptibilities alone are germane

in this context." ( para 19).

I have dwelt at some length on this point because it

seems to me that this Bill makes & redical departure from the

thinking on the question of citizens' grievances of at least

the last 15 years without assigning any reasons or meeting

any of the points made by the Santhanam Committee or the

A.R.C. repoft for making such a departure. It seems to me that

without including the subject of maladministration and glving




~ N\

- 0B coraren op @0 et e S - s en W w» e e *e @0 o e

the Lokpal jurisdiction over: the Becret ries the Act will
never achieve the object which it is intended to achieve.
Indeed the experiment in a wuy has already been tried by the
establighment of the Vigilunce Commisuion and every time
Parliument considered the subject they found that the
Vigilance Commission had failed to eradicate corruption.

The principal reason is that thelr jurisdiction was very
limited. It has to be enlarped as the Santhanam Report and

the A.R.C, both impress upon us,

14. Then I turn to another aspect to which we have

also drawn the attention of the State Government when we
suggested amendments to the lnnharashtrea Lokayukta and
Upa=-Lokayuktas Act, 1971. 1n foreign countries, apart from
independent investigative agencies the ombudsmun is asnisted
by a powerful set of researchers and legal advisers which
experiment has not been trie’ 1n any State in Indle nor ls 1t
to be found provided for, in the present Lokpal Bill or

in any other previous Bills., Of course, the Lokpal will be a
high judicial authority who is expected to know the law and
does know it in large measure , but functioning as a jud,;e
one has most often the advantage of listening to powerful
argumentes on either side in a case and determinin/; which

side i8 right. The procesc of arrivin; at the truth is much
simplified thereby. Occasionally also grave questions of doubt
or diffioculty have arisen under the Lokayukta Acts and will
arise under the Lokpal Act if passed.To many such questions,
the anawer is sometimes uncertain to the best legal minds,for

: of
instance, whether a man is a putlic servant within the meaning/
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section 21 of the Indian Penal Codd ( see cl.2(h) , or the
sxcct meaning of the word 'associates' dn clause 3(1)(e).
It i: too generic ap exprersion and the explanation does
not rewolve the difficulty but perhaps makes it all the
greater by sajing that he would be “any person in whom
such pudblic men ie interested." How difficult it will be
to deternine this nay be seen from one of the cases before
me which has now becomeé public and which I refer to in
para 18 Jh!&v + Innumerable such gquestions could be
suggested on a perusal of the Bill. To avoid suoh poaeible
errors or wrong decisions, which affeet his jurisdiction

I would strongly suggest ‘that the. Lokpal ehould be given
authority as has been done. in many casee in foreign
countriee 4o refer the matter for +the opinion of the
Supreme Court. In our Second. .Annual Report Cvide pare 14 p.7),
ve have made this recommendation to the State Govt. amd '~
I am happy to state that the Etvate Government accepted it .+
agg?:ven gent us a creft Bill though it haa not yet been
placed before the Legielature. It appears f;om the
correapondence that the Central Government has agreed to.

the amendment, I enclose copies of the Bill to include
Section 18-A in the liaharashtra Act as drawn up by the i
Maharashtra Goveramwent., Similar provieion in the Lokpal Bill,f
I think, would not only save time and energy of the Lokpal

Y ut eliminate any attempi to cause deley 5y the

'rublic man' concerned, This was suggested by me to the
@overnment on the basis of the Ombudemen's Acts of

ﬁew Zealand, Alberta and Manitoba. The originels of the " -

- . -
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,%aid”bnﬁﬁdsmen'sVActa as well as copies of our annuai reports
have}boen sent for the perusal of the Addl.Solicitor-General
which can be obtained from him. The correspondence marked 'C*
will also answer some of the possible objections to such a
course. |
15. . The Bill purports to give some protection to fhe
Lokpal in c¢l.25. Sub-cl,(1) is the normal protection given
to any Jjudicial or quasi-judicial authority, but I am not
so sure that sub-clause (2) will save the Lokpal from
proceedings being teien by way of a writ under the
Constitution to & High COurt_of the Supreme Court. All
there ccaatitutional powers as hitherto interpreted by the
courts are considerable and wide. What is more, they are
o_ften attempted to be misused in many cases in order to delay
decision or defeat the findings of the Lokayukta by either
etafing half'frutha or concealing faots, and obtaining snap
stay orders, as witness, what haé hgppenod in the latest

' case (puragraphs 18 to 22 balow),

16. - VWhat I have said abovo.may be looked into anﬁ no Lokpal
deciding fairly siould be harried and delayed\by such possible
proceedinge in the Supreme Court or the High Court. But I -
here on another and a more important point. It is with the
extra=judicial criticism and virtual dgciaiona of cases by the

Press and the complainant or the delinquent -sometimes even
before the Lokayukta or Lokpal applgbi their minds to it =-that
I am concerned. Though there is a bar of secrecy againsi the
Lokayukta and Lokpal there is none againet a party. The Bill as
drawn up at present, clearly fixes the number of persons who
would be subject to the Lokpal's jurisdiction. The principali

Zroup consists of all the members of both the Houses of
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‘Parliament ( I do not mention 'Ministers' because they are
included in the 2bove) and the legislators and other officiels
of the Union territories. Since in 2 2riccracy there is

always Government by party cud alignments quickly teke place
on orr gulject, I em afraid that as soon as the Lokgal &lves

a decigion against a Member of Parliament or a Union territory
legislator and especially a Minister, immediately the
Lokpal's report will become the subject of the most acute
political controversy in Parliament or the relevant
iegielature, end es a necessary corollary, in the public and
the press; On giving his'findiﬁgs the precc will utilisge it
either tdhcondemn or congratulats the Bokpal. Much of this
criticism ie hastily zmade, 1ll-informed and without reading
the entirc text of his findings once they become published.
While the Lokpal is direct~i to keep any information obtained
by ska hinm in ‘e course of any véritication or inquiry
conlilential by virtue of ¢l.20, there is nothing to prevent
the party arreigned from giving the widest poesible publicity,
and this is what I have noticéd in a rmter of ceses before me
and the Upa-Lokayukta in Maharasiira. 4s aoon\ae a complaint
is filed the gist of it sppears in the press even before tLe
Lokayukta's office processes it and the Lokayukta or the
Upa=-Lokayukta know about it often in garbled words from the
Press first of all, Some provision should bé nade that both
sides before the Lokpal re also servanis of Government ehéll
keep the information referred to in ¢l.20 confidential.

17. Whet 1s etill revee &8the rolitical overtones that
findings will immediately and inevitablyv atiiant anaa +wa
Lokpal refers the matter to the President and it is placed

ob ——en
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on the table of the Houses of the legislature.

18. Our experience of five years in this respect has not
been happy. Recently I had occasion to give a finding that in
granting & licence to start a rice mill in Bhandara district
of Maharashtra Staf§ to & person - who certainly could not be
copmended for uprightness - two lMinisters of the State

acted malafide. The licence had previously been very
legitimately refused by a Secretary but the lMinister concermed
granted the licence because the applicant was a powerful
leader of a certain community. in order to qfcure votes of

thet community in the 1972 electione ein;; one of them (who
was not & minister during the time of the trial) was

etanéing for election from that very“conatitueqcy dufing the
last elections. The application was recommended by an M.,L.C.
who had made a written en@qragqent on it and two M. L.A.s

had written a letter to the Minis£;£ concerned all of which
were on the file. One of the Ministers had ceased to be a
Minister and so under the pro§isions of the 4dct could nat be
given notice because of the curious defin;?ig&uqf‘jMiniatéf'
in section 2(h) of the Maharashtra Lokeyukta and *
Upa-Lokayuktas Act, 1971. The pé?ﬁggb;b'whom the licence

wvas granted was certainly not ; person whose honesty could be
commended as can pe seen from paragraphs 7 ﬁo 23 of my o
Special Report appended hereto. The malafides will be found

discussed in paragraphs 24 to 33 of the report.

19. The competent authority to whom the report was
sént on 18t July 1976 and who was bound under section 12(2)
to intimate or cause to be intimated to the Lokayukt@......
the action taken for complit with the re underlining-
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is mine) sat tight over the report until July 1977 and then
too he being the competent authority did not write to the
Lokayukta but hies Secretarv wrote a lettef ¢ontaining legal
arguments showing why the order was wrong and called upon the
Lokayukta to reconsider it. That was certainly not infimating
or causing to be intinated "the action taken for compliance
with the report" but an outright criticism oflthe report and
a challenge to it on the merits. Whet is still worse is that
the Secretary's letter completely ignored the main finding
that the action of the two Ministers was malafide and for
that reason the grant of the licence should be set aside.
When this was pointed out (see pages 31 to 38) no reply was
ever sent and to this day, section 1é has never been

complied with by the competent authority. I must add that the |
Chief Ministers changed during the time. Ultimately the
Lokayukta had no course left open to him except to make a
special report under section 12(5) to the Governor who under
section 12(7) of the same Act wus bound to have it pldced
before each Houge of the 3tate Leglislature. This he did.

20, By then the competent authority had changed in that
2 new Chief Minister had come as I heve said and in the
explanatory note appended to the report he simply negatived
all the findings of the Lokayukta (vide sub-para 2 of pare 3)
which in the law he had névjurisdiction to do. He merely
substituted his own opinion (See para 3 (2nd sub-para) and
para 4) for that of the Lokayukta (see pages 3 and 4). What
is more they appended to the explanatory note the
explanations of the two arraigned Ministers and to my
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amagement one of them said that my report was otiveted and

the motive suggested has only to be read to see how puerile
it 1s. (Vide p.14 paragraph 3 of Shri N.K.Tirpude's letter
to the Chief Minister dated 11th July 1977.) In the firet
place there is no provision for appending doouments to the
explﬁnétory note like thfs but virtually the former Minister
suggested that I was brejudiced-agaihst him because when I
wvas practising &8 an advocate I used to appear as Counsel
on behalf of the Nagpur Electricity Co. and against the
Company*=s.Labour Union, and in some cases (he does not
specify the number or the names df~£ﬂé partieu'or any facts
from which such cases can be identified) "there used to be
clashes in the court between him and fho office bearers of
the Workers' Union". He does not say that he wae an office
bearer dubt what he says 1s that the Union was working under
his guidance "and therefore I was prejudiced against him."

.21, How ridiculous the motive suégontod is can be

gauged from the fact that I wéa appoinfed a judge in 1955,
became Chief Justice in 1966, retired in 1972 and have been
working ss Lokayukta since the last five years. That makes’
more then 22 years., Motv&ver, before I took over as a Judge,
for a considerable number of years I had ceased to take
cases in the Industrial courts nor do I remember the
particular case or cases which the ex-Minister has
accurately remembered but of which he gives no details.

Not a single paper ﬁaa produced and no reference was made
beyond mere allegations., Now this undoubtedly amountaqﬁng.“
attributing a Toul motive to the Lokayukta. The report

-, -
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immediutely became the subject of an acute political
controversy between the ruling party in the State and the
Opposition and the press on either sgide took it up with
equal alacrity, and repeated the allegations.

22, - The debate in the assembly was acrimonious in the
extreme and several unworthy allegetions were made againet
the Lokayukta., I carefully corisidered these allegations
but I was helpless becauce saying enything against the
discussion in the asnembly would immediately émount to a
breach of privilege of the House and I had to keep absolutely
quiet with the result that the press and the public thought
that I had nafhing to say. The press was equally vehemewnt
in condemning the Lokayukta perhaps e:ged on by some of those
Ministers. To this day I.have not issued any statement or
said a single word against any comﬁent in the press because
Judges do not enter into 'the arena of controversy' gfpept prt
in one particularly scurrilous cese. There I 1saued notice
under section 15(2) of the Kaharashtra Aot and the editor
and publisher has virtually expressed regret though he has
qualified it by seying " .Af_the Lokayukte feels insulted t
This is truly a trial by Preas and the legislature of a

person Who cannot defend himself end is whollyvundemocratic.

e e

23. Now if this is the rosition of fﬁ‘fbokhyukta 1n a
State upon what the Chief Linister himgelf dubbed was & minor
matter, I wonder what is zoing to be the position of the
Lokpal who has jurisdiction oi1ly to try political 1eaders of |
Parliament and Union adpinistered- state 1e&i§iatﬁres; I fee*
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very a?#bhéiy that some provision mnust be made that
Parliament and legislatures will not discuss the uerits of
tpe oaselnor any'matter extraneous to the report such as
the attribution of motive to him after & repoxrt is made,
It Pgrliamenf says 80 everyone_would be of course bound by
the legislation but 1if any dignity is to be imparted to
the high office of Lokpal, suéﬁ contioveray should not be

permitted under the law,

24, In this connection I may also meke another
observation that though later I jronose to discuss the

Bill clause by clause, it is clearly suggested by cl.6(5)
of the Bill, that the Lokpal will be of the status of the
Chief Justice of India and yet one finds that in clause 22(4)
his decision at a trial held under fhat section is by
sub-clause (4) thereof made appealiable to "the High Court".
This, in the first place, is derosatory of the high oftice

" 0f the Lokpal and instead of "the High Court", “the

Suprgme Court"” should be substituted if at all. Secondly,
the question arises which High Court ? The Lokpal will sit
at Delhi, I presume, and is it to be supposed that every
citizen convicted under section 22 will have a right of
appeal to the Delhi High Court ? No other Eigh Court cen
have jurisdiction. Of couree, if my first suggestion is
accepted, the mecond may not be considered. This 1s also

the reason why I have mentioned only the Supreme Court

in my suggeetion in para 14 above.

25. Similarly in e¢l.21 which incidentally is identical
with section 15 of the liaharashtra Lokayukta and
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Upa-Lokayuktas Aofz fhe Lokpal ie given authority to file a
complaint i offences under olauses 21(1) and (2) are
committed., Bhould such an ooccasion arise, it will
immediately result in the Lokpal being called in evidence
and i1f for no other reason, for the reason that he will have
to appear as a witness presumably before a Magistrate is
calculated to deter him from ever using such a provision and
to detrect from his high office. He may be cross-examined
for oonsiderable lengthe of time before a magistrate, In my
case most of them were my subordinates at one time and I
must have appointed them too. All this im, I think,
extremely improper having regard to the high office of the
Lokpal. Imarine a Chief Justice of India Leing called &s e
witness before & Magistrate in a complaint sanctioned to be
filed by him and being cross-examined by the accused's
counsel, Perhaps, a betier provision would be to simply say
that the Contempt of Courte Act. shall apply to the Lokpal ase
it ayplies to courts,an ippeal lying to the Supreme Court.
S8ince the Lokpal will most probably be a judge there should
be no fear that the power to conmit for contempt would ever
be abused but the present provisions of cl.21 are virtually

@ deterrent to the Lokpal to maeke use of them,



' Part IY : Some Comuments clausewige
26. Clause 5: I can understand othexr elstses resarding the

Inelisibility mevtioned in el.%, but in the opening words
of cl.5, I aun of onvinion thaot the worde underliaed are
hardly necessary in the clavse and ousiht to be deleted:

" and shall not hold sny office of trust,"”
et he shall not hold uny ofiice of (rofit in
understandable, but I ca ot gee vhat isg the reason why
he should not hold any ofifice of trust. Such a provirion
vag in the dAralt sug ested by the AR,C, iteelf in their
Interim Report., See clzuse 3(3)(h) of that draft. I see
no rezson o depart'from that draft.The efiect of the
presént draft provicion will be drastic in the extreme.
It ie identical with section 5(b) of the liaharashtra Lot,
and to zive one eiample ~my own= it has had the following
resuifélso.far 28 I am concerned. Prior to acceptance of
the ofriée of Lokayukta.I was very much interested in

women's educetion and in wori for the blind.

1. I was an honorary member of the governing
body of the Central College for “omen at
liagpur which 1 helped to establish more than
40 years ago,

2, I was amlso an honorary trustee and wenber
of the governins boly of the d.li.Tata
Glrls High School at ilagpux.

Je I was the Honorsry Chnirman of the Victoria
i.emorial School for the Blind at BDombay,
and

4. a life member of the liatioral Asaocintion
for the BPlind at Fombay of which 1 wee
of“erei the cheirmanship and hrd a;reed

\ ' but uron taking office as Lokayukta I had
v to decline.
]

t Now all thece were in the nature of rurely social work

- — - . L - -
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cl, 5 contd,

27. Clause 6(2)

and honorary but I hud 4o resi:n or refuse to

accept these offers, I d¢ not see vbat possible
connection such offices cun hrve ulth adjucicating
upon the coaduet of rublic servonts as detiiied In the
liaharachtra fLct.le 1+ +the nurrnore of thie law 4o
lsolate the Lokuyuicta and a fortiori the lolinpel

from all soclel intercouvrse and beneficent
nctivities and meke a machine out of him ¢ I very
stron:’ly sug est thnt the words "of truet" should te
deleted. This will also bring it in line with {lie
AR.C. draft, 0f course 1f it involves payment it
will come under the worde "ofrice of profit" which

1 can agree should not be permitted. L have felt
very much the severance of my comnnection with the
z2uove organiscotlons some of which[were rore then

35 or 40 years old. As a judwe and as Chief Justice
of Bombay I held tbesé ofricee for over 17 yeare but
I am not pur-oned to do mo as Lokayuicta,Buch offices
are onen today to Judges of the Supreme and liigh
Courts,l can see no reasor. vhy such a bsn should be
put upvon the Lokavu.ta except to make it as di:ficult

Xm 28 pomsible for a person to hold these offlices.
I do not also eee any reason for putting

this clruee ir and ipkine the Lokpal ilnelisible
for any further employment under the Governmeunt
of Indla or the Unvernment ol the Htate on censing

to hold office o{ Lokpal. | suppose the provision
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Clause 6(2) contd.

A d 7

R RT

R

springe from an apprehension that the.Loxpal

will melky ure of his influence townrdm the end
of his- tenure to Purther hisa own endg by canvasing
for further employment under the Governwent of

India. fPut once again let me rémbﬂd thoae yho "

L
-~

have erfted this Act that there i no suvh bar
on equal’y high officeu sunr ag Judpes and

Chief Jugtices of the Hiph Courts and Judges of

" the Suprenme Couxt‘and the Chief Justice of indiu.

" lioreaver, I am nure, Parlisment will agree that

withrnjﬁheee~;aat 30‘§§are after Independence
there has rarely ﬁoen é Enne where a Judge has
“ever utilised his hirh office to canvas directly
or tndiractly for another appointment on hia
retirement. Why is the office of the Lokpel alone

- 8ingled out for. ¥he ban 7 In all prodbability

a judge alone will be appointed to the office
‘of Lokpal anj if Pariiament and thoge who mal
the Constitution could trust the Judgee of the

High Courte ond Supreme‘Coufte. why not truct

' the Lokpsal also ? The distrust shown in this

dlause iteelf derogates from the dignity of the
dfidce. | o

o doubt in fﬁe Haharuahtra Act aleo
there ie,ddnntiral nroviaion in section 4(b) and
none the less I did accepP the ¢ffilce of.

Lokayukta but that was becavee there was no

o R
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Clauge 6(2) contd

other office higher than that of Chief Justice

which I could poseibly have accepted and the

Lokayukta was by express orders of Government

ranked equal to the Chief Justice. The position

is different so far as the Lokpal is concerned.

Why ahould'he not éubseéuently be appointed to one

of the many offices to foreign countries or as

Governor of a State which to-day, a Judge of the

‘High Court or efAﬂhe Supreme Court can be. I

suggest deletion of clause 6(2).

What I heve Baid above must also be viewed
in the light of the provisions of ¢l.6(1). In the
original Lokpal Bill of 1968 there was provision
‘for appointment to a ‘second term (vide Clauses 3(1)
and ¢l.5(1) ) which at least off-set the stringent
provisions of c1.5(BY(i) thersof. But that
provision has now beén dropped. I doubt if =
fenlly capable person will ever accept the office
with such limitations - an office which by ité
very naturo'ia going to be a crown of thornms.

28, Clauge 9(2)(4i) ; requires a 1little consideration. It permits
the‘Lokpdl to secure thelservicea of any other
person or agency. Identical provision is to be
found in the Maharashtra Act in section 13(3).

' The wording of the provision ies all right so far ae
it goes but, in practice, the clause will prove

almost useless because before engeging the
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services of any other person or agency the Lokpal
will have to secure the financial sanction from
Government (8s the Lokayukta has been required to
do) and immediately the Lokpal asks for that
sanction he is asked to explain most often by a
Deputy Secretary why he reéuireS‘the sanction and
as often than not, the sanction takes several

months to be granted. Is he to keep a case pending

'$111 he gets the sanction or himself run the risk

~0of securing the person or agency first and hope

for payment of the additional expenditure involved
Jater on. Secondly, is he expected to explain why
he neesds such a person or agency which goes to

the very root of the confidential nature of the
inquiry he is to make, I think some provision must
be made by the Bill itaelf to ensure that the
expenditure inourred by Lokpel under 01.9(2)(1)
willibe reimbursed by Government upon & certificate
issued by him without giving reasons.

What I hﬂ;e said ebove aleo gives rise to
another problem which ezper;enoe tells me, often erisec
For several items of petty expenditure one has first to
go to Govt. for sanction, and it all depends upon
the mood in which the Finance department is at that
time whether they will sanction it or not., All this is

a severe clog.upon the independence of the Lokpal's




claupe Qﬁzlgiglugontdz

functioning. Fortunately, in Maharashtra we have
succeeded in one small matter in getting a
sumptuary allowance at least to entertain the
vieiting dignitariee such as Ombudsmen of. foreign
countries but I am not here on that minor
of principle., In the High Courts we make out an
annual budget and send it to the Government and the
vaornment eanctions‘it subject to a discretion
with the Chief Justice to utilise moneys under
one head if they can be spared under another
head, and, therefore, the ﬁigh Court is no¥
required to go to the Government every time
for some new ltem of expenditure. Some such
provision should be made in the case of the Lokpal
who should not be made to depend for every rupee
he spends upon aevq¥al individual sanctions to
be obtained from the Finance department for
each item, This is, in my opinion, a matter of
vital importance and can cause much irritation
* undernine

and worry to the Lokpal and max/his independence
and judgment especislly if an inquiry is pending
aéﬁinat a powerful Minister.
29. In the provisions of clause 12(4) one finds the words

"other than a public servant" yhich means thet

one member of Parliement cannot complain against

o — > s o - o
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another., Why ? I have not Leen atle to understand.
They have plenty of complaints to make against each
othe; in Parliament which we read about in the papers
but before the lLokpal they are barred from meking a
complaint against another N,P. Such a provision may
perhaps be suprortable if civil servants are 1ncltped
vithin the ambit of the Lokpal's jurisdiction on the
ground that the Civil Service is e hierarchy and it
ia disruptive of the diacipline of such a service if a
jﬁnior officer is-allowed to compleain againct a senior
officer but such & principle cennot apply in the case
of any category of "public man" as defined in the
Lokpgl Bill. In. the Meharashtra Act there is a siuilar
profiaioh in sec.9(1)(y) but
(A) there civil servants (vide sec.2(1) read
vith 2(k) are included, and
(B) the rigour or the provisibn is

considerably diluted by giving powers to

the Lokayukte to initiate proceedings

suo motu (see Sec.7(1); Sec.12(1) ana

sec.12(3),

On & comparative study of legislation concerning
Ombudsmen in the world, I find that in no Act in other
countries are public servants debarred from complaining
to the Ombudsman against public servants,

On the other hand if one scrutinises the
British Act establishing the Parliamentary

Commissioner's office, one finds that the very reverse

- et =




amon - > e > W G e D G G GIP SUL S MR G P A WS T W B WS N ST TP G S e e G Sl S B e &

12(1) cont
is the case. Th-re the cumplaint can only he nade
to the Parliamerntary Coimissloner if a heuber of
Parliament firet scrutinises the complaint and
sponeors it on behalf of the citizen. lie may with
profit follow a middle cdvrsé?geleting the words

"other than a public servint" in clause 12(1).

In dissfgsing this clauege I am aware that
the words used are "public servants" (es defined
in clause 2(h)) as opposed to "public man" (as
defined in clause 2(g)). But "public cervent" is
given the same meanins; as in Section 21, Indian
Penal Code and if one considers cluuse 12(a) of
Section 21 of Indian Penal Code I should think
MePsgy and members of the legislature of Union
territories would be included unless the very
tenuous distinction is sought to be drawn between

fecs and allowances.

30. Cleuge 12(3)

I am strongly orx osed to the provisions of
this cleuse. A citizen of our country being
requi}ed to deposif Its. 1000 as a stake to vouch
for the authenticity and genuvineness of his
complaiﬁtlis virtuelly going to take away the
great beﬁéfits vhich the Act will confer upon L.
How manylpeOple in Incdia own or cun afford to >

. stake;%s.1000/- even if their grievance is genuine,

4 £
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especially when they have to complair against an
M.P. or a Minister or other high official included
in the definition of "public man." And it must be

remembered that the citizen ( I won't use the

‘malodorous term "common man") will have to travel

to Delhi perhaps from far off places and incur
the cost of staying in Delhi which itself will
entall prohibitive costs. Moreover, I think the
Government of India itself hes several times

opposed the move of the States to increase the

court=fees payable for a writ gétition before a

High Court under Article 226 of the Constitution.

Thbae have been deliberately iept low to permit a
poor citigen to apﬁroaoh the—High Court., Why
Rs.1000 should be demanded for an inquiry before
the Lokpel it is difficult to understand. Under the
Maharashtra Act no fees vhatever are charged except
the coet of Re.5 entailed in making an aftidavit,
If it is the intention to penalise frivolous
complaints as the ieference to oclause 24 suggests,
power may be given under cl.24 to award costs not
exceeding Re.1000, One can well understand a
provieion for compensation to a person falsely
involved or succeeding in his complaint but to ask
him to doposif-euch a sum or any sun in sdvance of
the enquiry or trial is virtually in the nature of a
stake or gamble. There 1s no provision also in

clause 24 for splitiing up the amount of Rs,1000/-
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clause 12(3) contd.

and awarding anything less than Re.1000, Either it
stands forfeited under clause 24(a) or it ie paid
es compensation to the public man under cl.24(b)
or is refunded to the complainant under cl.24(c).
There is no provision for part-forfeiture or
vart-coupensution or part-refund of the amount
of Re.1000. In my opinion , a simple provision for
avarding costs and/or compensatqry, costs not

. exceeding Ra, 1000/~ will overcome all these
difficulties and better fulfil the object of
the Act. '

In this connection another point must be
taken into ac&ount vig.  that the Act when passed
will be a new one; will be little unilerstood by
citizens and there is no aid or representation
by lawyers provided for, with the result that
clause 24 will still operate even though the
complaint never comes to be decided on the merite
but is dismissed merely on a preliminary
objection such as limitetion or other siuwilar
ground,

1. While dealing with olause 12, I notice
with regret that there is no power in the Lokpal
to conduct an inguiry suo motu. This ie very
essential where for instance a liember of
Pafliamant files a complaint against another

i ember of Parlisment it is prohibited however

- gy - G P S I S S e
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32, Olaume 17(2)

genuine and important it may dbe. In such a cuae

why should the Lokpal not inquire irto it if
sufficient and accurate facts come tc hiy knowledge 7
In such a case & power to take nction suo nmotu in the
Lokpal is a very useful power. We heve such power
given under seection 7(1) read with smectlon 12(1) and
12(3) of the laharashtra Act.(Jee the 1nst sentence
of sec.7(1).) I think & provision tu tiis effect

should be incorporated in the Lokpul Bill,

- After the inquiry is conoluded the findings

and/or reoommend@tionu have_to be gent to the

" competent authority in cage the ocowpluint is
substantiated and the competent authority hae to
examine the roﬁort and ocommunicate to the Lokpal
"within 3 months of the date of the receipt of the
report, the action teken or proposei to be taken on
the basis of the report."” Our experience of & yenra
of wbrking identical provisions in eectione 12(2) -n¢
(4) of the Maharashtra Act 1e thet the Couwpetent
Authority seldom complies within the “inme ment10n;4.
One finde in several cases morecver that 1{ ie not
the competent authority who replies to the
Lokayukta but hig Secretary and souestimes «ver the
"Degk Officer" as he is called ir the new met-up ir
the Secretariat here. This hes actunlly happened in
the case which I have already referred to ip

paragraph 18 above, It must be eurcred tiat the

- o - > B P as me Sw
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competent authority alone replies and replies within
the time 1limit. Secondly, what 1f he does not reply
within the time specified in clause 17(2) ? Thise

again happened in the same c¢'se which I have referred
to in parsa 18 ahove. The 3ecretary to the competent
authority replied after nearly seven and a half months.
There is no sanction behind the time limit specified

in clause 17(2).

s

33. ard au :
It opens with the words "As soon as may be"

and no time ie specified. Our experience im
Maharashtra shows thet the lonyin  of these reports
before the llouses of the Legisloture is inordinately
delayed. I do not for e moment suggest that the _
Governor or the President has anythin +to do with 6«1'!
¥»whom the delery takes place alter the Governor
passes the order, under pection 12(7) of the
Maharashtra Act and the provisions of clause 17(5)
are identical with that section. lfor example, we

give the actunl facts as under!

i« The First regort was sent to the Governor
on 17th November 1973 and was laid
on the table of the Houses of the

Legislature on 16,12,1974

2. The Second report was submitied to the
Governor on 30th November 1974 and

was put up on 9,7,1976
3« The Third Report was made on 19th March 1976
and hos not yet been putup.

; 4 4. The Fourth iteport was made on 28th
.y April 1977 and has not yet been

/ '/ put up.
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For these reasone I gubmit that some specific time
limit should be “entioned by which the reports must
‘be put up so thnt their utility and value is not
impaired by comin( up for concideration in Parliament
Yyears af%::;éhey are made when they have become

etale andl}oet all meaning.

34. Regarding clause 21(3)s

I have already made my ocomments in

pare 25 above,

35. Bimilerly regarding oleuse 22(4) I do think that the appeal

should not be to the High Court but to the

Bupreme Court in keeping with the status of the
Lokpal or alternatively if the High Court is

insisted upon, then the Hipgh Court should be
specified, The latter position if taken up in the Aot
is going to %::!“Entold diffioulty)coat and

hardship to the poor citizen,



_Correspondence marked_'C',




SePOTVAL
LOKAYULTA

A-4 liadame Cem~ Roed,

Opp. Jachivelaya,Bombay=32,

My dear Dlalal,

Enclosed 1o the letter ond report of the
Ombudeman ol Alberta about vhich I just spoke to you,

I would very much wish thrt in our Act sowme
provision like Sec.12(~) of the Alberta Act (p 5) could
be inserte’., It vould avoid ouite unnecemsnry efiort
and expense in hnving determined controveresinl ouertions

of Jurisdiction,

Yours sincerely,

ad. S.P.I{OtVul.

Shri B,P.Dalal,
I.Co:!o'

i‘ecretary,

Law ¢ Judiclary,

dnchivalaya,

Nombay =400 (32,
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- Addresn all correspondence
to the Ombudsman.

OFFICE QI TUE OmIUDSKAN

729 Centenninl Building
10015=103 Avenue
Edmonton, Alberta

T5J0H 1§
Phone: 423=2251
Our File: P.0.53 rebrunry 26, 1973,
HreSsPK Otval’

Lokayuxta for haharashtra
Cottare .4, lL.adenme Cima Hoad,
Opp. Bachivuluya,

Bombay 32, India,

Dear inrJotval,

I now hnve your lLetter oi February 16,1973 and alpo your
letter of Janunry 29,1975, “hich muot h-ve cronsed my letter to you.

I hnve looked nt the four nuestlons which you nrked in your
letter of January 29, and I belleve ny previous letter has anovered
all of these except poncilly £ ard /4, I vill try and anpwer
these here,

I om sendins you herewith, in conmeection with your
question #2, 8peci:) Report L.o.1 ol the Ombudemon to the Lesioluture.
Thie deale with «in uPpIJCutlon T war required to muke for
a "Declar»tory Order", ur laid doun in Uection 12(2) of my Act.

I think you will find lhe judpe's {indin; seli=expl nntory.

Thin applicotior arore fyom a chullenge to my jurisdletion
by the Attorrey General ot the Province on behnlf oi the iiiniater
of Hunicipnl Affaira.ie you will see, the learned Chief Juntlce
found th:t I indeed ho! jurimdiction to »nroceed, ond in due course
I won a ¢ond rettlement on thio case,

I would draw to your at'ention the idnnl revorke of lin
Lordeiip at the bottom of puie 19, e renrl bere thet they pre rbout
ng ood a de:inition o {the role off the Cmbudeman an yr hrve aee
anywhere,

1 would only ark that you retvrn th.ir coy of the report
to me uhen it hus ecrved Lte purvoge, there vas nuch n grent
demand for it ta! we only h-ve a very few conlen loft, vhich we
require for reference L "L oi‘lers I hnve revoved one frow our
precious supply, so wo'ld .ou be kind enonys to retur: it when you
h:'ve (iniched with 1it.It moy be thnt you would wilse!: to have it
copled before you return it.

Incldental'y, I beliecve 1 :uu tile only Umbudomnn in the
Comonvealth who, ro far, han hrd to ro go Covrt on r mntter ol
jurisdiction. 1 may add, that hnavin,, thie jud:rent ot hund hns
removed all doubt 1 » nuaber of ot'er cases :here I am nvite nure



my jurindiction would hove bLeen chinllenzeéd, were there not infuct
a judment on iile in thin province, mnde by the Uhief Justice,
which b:'o not been apnealed,

ltow, ap to auestion # 4 ot your l:tter of J nuary 29, 1 think
I hrve alrendy sent you o lirt of nll publicstlors on the Cmbudeman.
You anke! particularly, however, about uny bookoc on “le vorking of
Cmbudeman in Canadu, I would recomend to you Frofest::or Rowatt's

book, which you will fin¢ lipted in the bibllosraphy I sent you,

IT there i nnythin, fvrrther I oan de to aer ist, pieécé do
not heslitute to let me know.

Yours very gircerely,

Bd, (Geo,!islicClellan:
Ombudsmnan,
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L.M.Nadkarni DeQolloLFLaq1173-D=1

Chief Secretary General Administrntion Department,
S8achivalaye,liombay=-400 032
Date¢ the 29th June 1973,

liy dear Lok Ayukts,

Please refer to your letter to Lalrl asug:esting
incorporation of a provision on the lines of Section 12(2)
of the Alberta Ombudsman Act of 1967 in the l.aharashtra
Lok Ayukta and Upa-Loksyuktas Act, 1971.

Government in considering amending the Liaharashtra
Lok Ayukta and Upu=Loknyulktas Act, 1971, so an to
incorrorate the provision sug/rested by you. A draft Bil:
prepared in thic connection along with n gtatement of
objecto and reasons is enclosed, You mny kindly (o through
the B1l1ll and let we know at un early date whather you

conuplder it suitable or would like to su,;gest any
modific~tions.

I understand from Dalrl Lhat you had mentloned to

'Dhotre, his Joint Secrectery, that our Act reauirer further
. amendmentsy to remove the difficulties experlenced by you,
I should he £lnd if you would kindly forward your
suggeations in the wotler co that the necensary le dnlotion
for amendins; the Act ctn be introduced ‘urin; the winter
gegnion of the Lersinlature,

Kind) resurds,
Yours sincerely,

pd,

29.,6.73
(Lo]&.l.adkami)
Shri s.P.KOtVGl.
Lok Ayukta, lL.ehnr shtra ctate,
A=4, l.adane Crua Road,
Bombay.
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L.A.B1il11 No. ol 1975,

Mah XLVI

Short
title
\.
MahXLVI Insertion
of 1971 of sec.
18A in Mah,

ALVI of
1971.

statement
of case to the

‘A BILL

to amend the NMaharachtra Lokayuitr and
Upalokayuktas Act, 1971,

Whereas, it ir expedient to amend the Maharashtre
Lokayukta and Upn-Lokayuitas Act, 1971, for the purpose
hereinafter appearing: It im herely enactel in the
Twenty-fourth Year of {he ltepublic of India up lollowe-

1+« Thie Act may be calle! the Falnrashtra Lokayukta
and Upan-Lokuyuktas (Auwe:dment) Act, 1973,

2. After pection 18 of ihe Luharashtru Loknyukta
and Upa=Lokiyuktan Act,1971, the fol'owing section

shall be inserte’, namcely $=-

"{tA., If at any time It appeave to the

Loknyukta thnt a ocueotion of jurisdiction hac

li1sh Court on the

queslion of
Jurisediction.

arisen, or in likely to arisc, in 5ny case or

clae: of cases, the Loknmyukte mny drawv up a
ptntement of the cane and refer the cnuesilon
to the Jii;h Court. The lish Court sholl,
after guch henrin,. as 11 deems fit, decide
the question referred to it and dcliver lte
Judigment thereon. Lvery suclh refcerence rhall
be decided ue expeditiovely ns por:ible

and endeavour shall be unde 1o dellver the
judiment uithin oix monthn from the date on
whlcii the reference 1s mnde tu the lii: 1 Court.
A copy of the jud/ment ochnll be sent Lo the
Loknyukta under the senl of the Court onrd the
gL nrture of the Re/istrar.ihe Lokayuktn or an
Upa=-Lokuyukta chall then dlspose of the cese

or clarr of cuses nccordin; ly."



dtatement of Objectn and Keasons,

Under 3ectlon 16(2) of the lainrashtra
Lokayukta and Upa=-lLokryulitas Act, 1971, e.cept
on the rround ot jurisdietlon, no proceedtingo
or declulon of 1he Lokayuita or the Upa=Lokayuiita
is liaeble to be clinllensed, revie e, quached
or cnlled in aquention in any Court. In order to
avoid quite unnecescary effort, exience nnd delay,
in bhaving detemiined cotrovercial cueitions
ol jurisdiction by the or’lnnry Courts, It is
cornidered nececrnar; Lo er-nblce the thnyﬁuta
himgel T to make a reference 4o the I'i:h Couvrt in
suitable cngses nnd to rrovide ‘or inexvennive

and epee’‘y disporit) of sueh relerences,
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To
The Under UYecretary to the overmment
of lMaharashtra,
Generol Administrution Department,
Sachivalnya, Dombay=32,
Jubject:~ lnharanhtra Lolkayukta &
Upa-Lokayuktus Act 1971
Amendnent to -
Referencet= Your letter 1.0,LPL=117)=b=I,
dated 12th November 1975,
Sir,

I am directed to refer to your nforesaid letter and
to state as followit= ‘ . .

S0 far, the jurisdictior of the Luknyukta or
thie Upa=Lokayukta hno not lLieen challenged in nny court.
Yut sever:l limitations, as mentioned below, are plnoced by
the liaharrshlira Loknyukta nnd lipao=Lokinyuktas Act,1971,upon
the powers of the Lok yukta nnid the Upa=Loxayukta to
inventignte »nd moct ol them affect their very jurimdiction
to denl with msuch coroses. These llmitations are lnid down
in Section O 1g(u) read with thie Thimd Cchedule,
Section 8(1)(b), Section 8(3) so fur as public servints
referred to in sub-clauge (iv) of claune (k) of Cection 2
are concerne!; Section 8(5), Lection 8(6) and Uection 21,
The frustratin:; efforts of these limitationo as far ns
bona fide complainunts are concerned h:ve been P
£ ully explained in the Anrunl consolidated Rnpor(of the
Lokayukta and {he Upa=Lokayultta presented recently to the
Governor ol Mohnranshtra, nnd a number ol sugegestions have -
algo been :nde r'or other amendmentu. 1t mny alwo ie noted thnt |
the limitations do not find a place Iin the Rajasthan
Loknyuwita nnd Upa=Lokuyuktas Act.

In order o mavoid unnccesrary effort and exnenne
in hoving deterines controversin) quention of jurirdiction
and the coirsequentinl delay involved a oug,-etion 'mae
made by tie Loiryuktn to incornorate thin amendnent In
the iraharashtra Loknyukta und Upa-Loknyuktns Act. 1t wns
gu/-ested on the linen of the provisions in the Acts
wovernins: the Umbudeman in Albertn(Canada) und liev Bealand
Coples of tl.e relevant extrnctn of the Alberta (Cunada)
und liew Zealund actr ure encloned,

Yours faithliully.

sd.
(D..Dechnrnde)
terimstrur
Inels: Copiem o! the relevant

extrncts of the Alberta
(C:iinada) ¢ llew Zenland Acts,
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Albertu Act 3 Gection 12(2)

If any question arines s to vhether the
Ombudsmen has jurisdiction to investl;;ate tny case
or clas:. of ceces under Lthla Act, he may, if he
thivie fl1t, apply to the Supreme Covrf of Alberta

for a Declaratory Order determining, the ouestion.

l'lew ZMX Zealand Act: GSection 11(7)

If any nuestion arisen :l:ether the Commiscioner
has jurirdictlon to luvestipite any casc or class
of cases under tiin Act, he mny, il he thinks 'it,
apply to the vpreme Court for a leclarntory Order
deterininin_ the auesiion in nccordance with the
Declurntory Judguents Act, 1905, and the irrovisions

o' the Act shnll extend und opply accordingly.
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Nos 16/50/75=Judl,
Government of India,
Ministry of Home Affairs.

To

‘The luorotitv ta the déiernmant of laharashtra
General Administrution Department, '
Bgohivtlnyn.Bombay932. .

Nev Delhi 110001, the 15th November, 1973,
HEVIP ' Kartika. 1895,

'8ubjoo€a- The lilaharashtra Lokayukta and
Upa-Lokayuktac(Amendnent) Bill, 1973,

[T S g

8ir,

I am direoted to refer to your letter No,LPL=1173-D-I,
dated thirteenth August, 1973, on the subject mentioned
above and to say that there is no objection to the Htate-
Government sponsoring the linharashtra Lokayukta and
UgaqLokayuktu (Amendment) B111, 1973. The following
observation is, however, made for the consideration of the
8tate Government :=-

The amendments proposed seem to empower the

Lokayukta to make a reference to the liish Court

where a question of jurisdiction of the Lolayukta

or Upa~-lLokayukta arises.Consequently, changes relating
to non-disclosure of the identity of the complnainant
and public servanto, vhere such & a reference becomes
necesnary are also Leing made, So far as the

guestion of doing away with the pecrecy of the

parties or public servants ie concerned, while there
may not be any objection legally, the propriety of
doing so, when general'y these are protected, neoms
open to question, It way be desirable to explore

the poseibility whether a reference in such
circumstences canrot be made without dieclosing the
names., The persons in such reference could ‘e
mentioned as A,B,C,D to consider whether secrecg

can still not be maintained of the parties or the

public servantae,
Yours faithfully.

sd.
(R.Vasudevun)

Deputy Jecretary to the Govt. of India.
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Dl‘lf‘to
Alberts Act  Bection 12(2)

If any question arises as to whether the
Ombudsman has jurisdiction to investigate any case
or clasa of ocases under this Act, he may, if he
thinke fit, apply to the Supreme Court of Alberta

for a Declaratory Order determining the question,

New_Zealand Actt Section 11(7)

If any question arises whether the Commissioner
has jurisdiction to investigate any case or class
of ceses under this Act, he may, if he thinks fit,
apply to the Bupreme Court for a Declaratory Order
determining the question in accordance with the
Declaratory judgments Act, 1908, and the provisions
of that Aot shall extend and apply accordingly.



% 46

No. POL 2273
December 13, 1973.

To
Bhri K.P.Nadkarni
Doputg.soorotury to the Government
of Maharashtra,
General Administration Departmaent,
Bgohivalaya, Bombay=-32,

Subject:~ Maharashtra Lokayukte and Upa-Lokayuktas

Agt .
Amendment to the --

Referemcet- Your letter No,IPL=1173=D=Il
dated 10th December 1973.

Bir,

With reference to your aforesaid letter
I am directed by the Lokayukta and the Upa-Lokayukte
to state as follows:-

Even as it is, as the proposed amendment
ostands a reference can be wnde to the High Court
without any further amendment by mentioéning the
names as A,B,C,D etc in the reference that is
to be made by theLokayukta or theUpa-Lokayukta %to the
High Court, and this will serve the purpose vs
stated in the letter by the Government of India

in this respect.
Nours faithfully,

sd, P.K. Gupt.
Registrar.



D.0. No.POL 2275
June 25, 1973.
My dear Ginwala,

During the r1ecent discussion which we
had with the Miuister of law, we had not discussed
amendwent to Section 12 by the addition of Section
18 A(1), the text of which ie appended, on the
sssumption that the Bill, which had already introduced
the amenement in the Legislature, wae pending and that
only its passape was awaited., We understood thereaftier
from Dhotre thnt the bill had lapred as epparently
the Government did not want to meke plecemeal awendment
to the laharashtra Lokayukta and Upa-Lokayukta Act. I
have spoken to Dhotre and he has aspured me that ihe
amendment will be included in the ret of amenea ents
which are being drafted, We would Le rlad tomse the
entire set of amendmnte bofore they are finalised for
being placei btetore the Legislature.

Kind regarde,
Yours sincerely

ad.
25.6.75

(L.M.Nadkarni)
Encl., As above

Shri A.A.Ginwala,

Secretary to Government,
Law & Judiciary Department,
Bsohivalage,

Bombay =32.



b " %

A ter pection 18 of the principal Act, the following
section shall bLe inserted , némelys-

"18=A(1) If at any time 1t appears to

the Lokayukta or, as the case may be, the
Upa=Lokayukta thnt a question cf juris-
~diction has arisen, or is likely to

arise, in any case or clase of cases,

the Lokayukta or, as the case mnmy be, the
Upa=Lokayukta may draw up a statement of

the case and refer the question to the

High Court. The Hlgh Court shall, after

such hearing as it deems fit, decide the
question referred to it and dellver its
judgment thereon. Fvery such »ference

shnll be decided as expeditiously as powscible
and endeavour shall be made to delliver the
judiment within eix months from the date on
which the reference is nrde to the liish Court.
A cony of the judgment shnll be sent to the
Lokayukte or, as the case may, the
Upe-Lokayukta under the senl of the Court and
the si;mature of the Registrnr. The

Lokayukta or the Upn-Loknyukte shall then
dispose of the cane or clasr of esases
accordingly.

(2) The proviaions of sub-gection (2) of
section 10 relating to proceediungs being
conducted in private and non-d ioclosure of
jdentity of the complainent and public servunt

gshall not apply to such a reference,"
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JOINT COMMITTIEE O THE LOKRAL BILL, 1977

MEMQ NQ, 19

Memorandum on the Lokpdl Bill, 1977,
submit ted by the Chief Executiwe
Councillor, Delhi,

The provisions of the Lokpsl Bill, 1977
have been vxsmined, It is felt that the definitieon
of the "public man" as glven in clause 2( g) of the
Bill mgy be widencd so as to include the Manbers of
the Dahi Metropolit s Guneil end the OGbuncillors
of the Delhi Municipdl Gorporation within its ambit,
Besides this no other comments are offtred in the

matter,



7 Memo. No, 20

SUGGESTIONS RECEIVED FRCM SHRI A.G. NOCRANI, BOMBAY

93A Miramar,
A.G. Noorani, Esquire, 3, Nenean Sea Road,
' Bombay--400036.

24th Qctober, 1677.

Mr. Shyam Nandan Mishra,
Chairman,

Joint Committee of Parliament
on the Lokpal Bill,

New Delhi. :

Dear Sir,

I have perused the Lokpal Bill introduced in the Lok
Sabha on July 28, and wish to make a few submission on it
for consideration by your Committee. The Bill seems to me
on the whole to be a salutary measure and the followin
comments are made in re¢ard to a few features which I %eel
can be improved upon. I shdéuld also like to take this
opportunity of commenting on some of the points which have
.been made in.the press comment in regard to the Bill for
consideration by your Committee, i

I submit that the definition of '"misconduct" in Clause
3 of the Bill should be amended, Sub-clause (b) which covers
abuse of position to cause harm or undue hardship to any other
person should be extended expressly to include conferment of
improper benefit or favouritism as well, It should not be
left to be inferred from the general definition in sub-clause
(a). I might pecint out that the concept of favouritism has by
now:acquired a precise meaning as.a result of the labours
of various-Commissions of Inquiry. Clause (c¢), it would seem,
makes the actual acquisition of benefit to the relative or
associate of a public man or actual infliction of harm or
undue hardship to another person as an essential ingredient
of the offence of misconduct. It is submitted that a public
man who consciously allows his position to be abused is
culpable enough., The fact that the abuse of his position
by his relative or associate eventually fails in 34%s purpose
should be immaterial, It is, therefore, submitted that
Clause (c) should simply read : "If he directly or indirectly
allows his position as a public man to be taken advantage
of by any of his relatives or associates"., The second part
of definition which follows in the Bill should be deleted.

It has been said that Clause (b) is vague since the
norms of integrity and conduct which are to be followed by

0002/"'



the class of public man to which the public man belongs is
vague, I submit this is not so. Section 45 of the Army
Act of 1950 makes it an offence for any officer, Junior
Commissioned Officer, Warrant Officer to behave "in a manner
unbecoming his position ancd the character exnected of him":
Section 35 of the Advocates Act 1961 renders an adwvocete
liable to discinlinary proceedings if he has been guilty
of "professional or other misconduct®. The expression has
not been defined by statute by the Act becruse it is not
susceptible to precise definition. On the other hand the
norms of conduct cxpected of an advocate or that of an
army officer or a public man are fairly well-known. The

expression "misconduct® is fairly well understood as a result |

of judicial pronouncements.

In this context, .a point has also been made that the
definition of "public man" in Clause 2(g) should not include
legislators as they have no executive powers. The Mudgal
case shows the necessity for such a provision. Moreover,
the importance of the m,P. and the M.L.A. has far increased
in recent years., What happened recently in England
alone suffice to prove the necessity for including the
Legislators in the definition of public man. On November 1,
1976, the House of Commons appointed a Select Committee
to "enquire into the conduct and activities of members of
this House in connection with the affairs of Mr. J.G.L.
Poulscn; to consider whether any such conduct or activities
amounted to a contempt of the House or was inconsistent
with the standards which the House is entitled to expect
from its members; and to report". This proves, both, thet
the definition of misconduct in Clause 3(d) in the Bill
is not vagué and, secon.’ly, the necessity for including
Legislators within the ambit of the Lokpal Bill as public
men. The Select Committee of Parliament, it is respectfully
submitted, might in a given case divide on party lines., The
Lokpal on the other hand, will be able to conduct proceeding
in 2 quict and impartial manner, thoroughly, and free from
glare of publicity, . The fact remains that in the wake of
the Poulson affair the conduct of some M.Ps was considered
questionable even in a'Legislature which is known for its
high standards of conduct., . Now thst we are appointing a
fine institution like the Lokpal, it would be in the %itness
of things to include with-in the scope of his jurisdiction the
behaviour of Legislators as well. They have every thing
to gain and nothing to lose by such inclusion. For he will
be able to probe into the charges.quietly and impartially.

On the other hand exclusion of Legislators from the scope -
of the Bill now will only invite public criticism and
rightly so. I might invite attention to the editorial in

ves3/-
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"The Times" (London) of October 20, 1076 entitled "Policing
Parliament" which elaborately discussed how M.Ps guilty

of misconduct cen be brousht to book, In our case we had
opportunity of laying down an excellent mechanism of the
office of Lokpal who is, it must be borne in mind, essentially
a Parliementary Institution. He reports to Parliament

and is essentially an overseer on behalf of the Parliament
who conducts investigation and reports the facts to
Parliament. Finally, it has beecn said that the Chief
Ministers ought not to be brought within the purview of

the Act as it offends agairst the federal principle. I may
point out that the code of conduct for Central and State
Ministers published by the Govermment of India on October
29, 1964 in terms provides in paragraph 6 as follows:-

"The authority for ensuring the observance of the code
of conduct will be the Prime Minister in the case of Central
Ministers and the Union Home Minister in the case of Chief
Ministers, and the Union Home Minister end the Chief Minister
concerned in the case of State Ministers. The said authority
would follow such procedure as it might deem fit, according
to the facts and circumstances of each case, for dealing
with or determining any alleged or suspected breach of
this code", This code has been followed to this day and it
is only an extended application of it to include the Chief
Ministers within the ambit of the Act. The Supreme Court
Judgement in the case filed by the Chief Minister of Karnataka
on the Grover Commission is eagerly awiated. If it should
hold the appointment of the Commission to be valid, it
would be incongruous to exclude the Chief Ministers from
the scope of the Bill while allowing the Centre to set up
Commissions of Inquiry against the Chief Ministers. On the
other hand, if the court holds the appointment of a
Commission of Inquiry against the Chief Minister to be
illegal, there will be no question then of including the
Chief Ministers within the scope of the Lokpal Bill,

I am %rateful to the Committee for this opportunity
to make the foregoing submissions.

I remain Sir,

Yours faithfully,

\ Sd/-A.G. Noorani
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92, South Avenue,
New Delhi-11l001l.

DR. RAM JEE SINGH
MEMBER OF PARLIAMENT
(Lok Sabha)

Comments and Suggestions on the g
Provisions of the Lokpal Bill, 1977

received from Cr., Ram Jee Singh, M.P.

1, Appointment : "The Lokpal be appointed by the
President of the Indian Union
on the basis of Joint consultation
‘of the Chief Justice of India,
the Prime Minister and the Leader
of the Opposition.

2, Jurisdiction. : The Lokpal will be empowered to
enquire into the allegations of
misconduct, misuse of power of
the Prime Minister, Members of the
Council of Ministers and the
Minister of State, Members of the
Parliament, Chief Minister etc.

3. - Report : = The Reports of the Lokpal will be
presented before the Parliament within
2 months of their submission which will
be discussed. If there is a clear
charge of fina::icial misappropriation
against "anybody, he will tender his
‘'resignation from the post.

4., Courts: - The report of the Lokpal shall not be
challenged in a Court of Law.
5. oval of " The Lokpél may be removed from
Lokpal:- his office in the manner a Chief Justice
"is remowved. ‘
6. Lokpal The Lokpel Secretariat shall be

independent and completely under the
authority and control of the Lokpal.

7. Enactment: The Lokpal Bill 1977 shall be enacted
and enforced from the lst Jan.,1978.
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MEMORAN DX NQ, 22

JOINT CMITTEE N THE LOKRL BILL, 1977.

——

No..'."..'.“'

CIEF MINISTER
TRIFURA

hAgartala, the th oct, 1977.

T™e Lokpal Bill, 1©77 (Bill No,88 of 1977) as
introduced in Lok Sabho on the 28 h July, 1977 has been
éxamin zd by the Fatec Gowmment, The followlng suggestion
is being glven for the congideration of theg Joint
Commi tte e,

It agfears thet according to sub-claiss (3) of clause
12 of the Bill the compnlrinent making o comglaint to the
Lokpsl 18 required to d.e%c;sit = sum of ope Thousand
rupees ad according to the provigion of cleause 24 the
8rid sum shall stamd forfeited to the Central Gowrnment
vhere the complaint is dlsmissed under clause 13(1)( 0 1i.e.
whien the compluint i8 friwwlous and vexatious or is not
made in good faith, Mrfeiture 18 a penty end the rules
of Naturnl Justice demand that a person should not be
penrlised unheard, In case of forfeiture of the smount
duposited en opportunity of being heard should be m.de
compul sory,

Therefore, 1t 1s suggested that since dlsmisscl
of o compl-int under clause 13(1)(C 1s vislted with the
penalty of forfeitwe of the amount one thousmnd rupces
under clcuse 24, deposited in muking complaint, it 1s
sdvisable to moke a provision in the Bill for giving the
complalnt a reasonabl¢ opportunity of being heard befcre
guch forfeiture tukes plcofe,

Sd/-Ro R G-lpta.



Memo, No, 23

No.LL. 167/77/27
Governnent of Meghalaya
Law Department

e Dt Smllong, the 1s% Nov ember, 7",

From : - Shri Ramesh Chandra, I.A.S,
Chief Secretary,
Government of Meghalaya,

AHLILLONG
To : - The Crl of Leglslative Comml ttee Offi cer,

Lok Sabha Secretariat ( Comml ttee Branch II),
Parli ament House Annexe,

NEBW =DEL UL - 11000l

Referenco : -Lok Sabha Secrztariat No, 3/4/77/CII, Aated
Sep tember 19, 1977,

bject:- JOLNI COMMITTES ON THE LOKPAL EILL, 1977,
4 r,

With refercnce to the abowe, I am A rected to
Ssay that the State Government broadly agree to the provisions
of the Lokpal Bill, 1977, However, 1t has been obsecrved
from the perusal of the Bi11 that only Chef Mird sters ana
M.Ps, from the States have been brought under the pumwiew
of the Lokpal cxclu@ing the Ministers, members of State
Leglslatures and other pullic megy The State Gov ernment
feel that such a sl wation will not be Aesirable and suggest
for the consideration of the Joint Comml ttes that the
provisions relatdng to inclusion of Chl of Mimistier of the
State un@der the authori ty of Lolpal mzy be del eted. The
State Governnent 1s seprrately exemim ng the question of
Setdng up a sul table machinery for looking into the couwplaints
against Chief M ster/Mim sters ¢f the State Government
and other putlic men on the 1ines of sirdlar arrangewents
in soue other States,

Yours fai thfully,

34/- Ramesh ChanAra
CHl of Sacretary.
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IMMEDIATE
RE G STERED POST WITH A (X, IUE,
S
k Fort gt, George
AL Madras-9
LAl D ARTNENT
Lr. No. 1108/ 8ecy,/77-3

From

S. VADIVELU, B,A., B.L,,

Secretary to Govemment.

To

The (hief Legislative Gommittee Officer,

Pariiament House Annexe,
NEW DRLHI-110001.

FORT ST,
sir,
Suibs- Jolnt Committee on the Jokpal Bill, 1977.

Refi- 1. This Govemment!s D.O, Lr.No.6235/67-11,
dated 28.5. 1969 addresSed to the then
Union Home M nister,

2. Your Lr. No.3/%/77/CdI, dated 8.9. 1977
agddressed to the Chief Jecretaries of all
the State Govemmeants.

WLth reference to your letter second cited, I am directel
to convey the comments of the Chief Minister of this State on the

Lolkpal Bill as hereunder.

2, Te definition of ‘public nan!' under the Lokpal Bill, 1977,
inciudes among others the Gief Minister of a Stat e who w1l

beome aubject to the jurisdiction of the Lokpal and the Prime
Minister. Under clause 17(2) of the Bill, in case of complaint
against the Mief Minister of a State, 1t is the Prime Minister

who has to examine the report of the Lol%al and take action on the
basis of the report. It w1l be 5 n *hat the Chief Minister of a
State is made subject to the control of the Prime Minister under
the Bill. The placing of the hicf Minister under the jurisdic*ion
of the Lokpal appointed by the Govemment of Idla as well as

under the control of the Prime Minister is not seceptable for the

reagons indicated below -
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(1) Under the Gonstitution of Inuia, the federal
systen is envisaged by which the Gntral Gvemment and
Parliament hgve defined jurisdiction and the State overmn-
ment and the State Leglsl ature have thelr powers enumerated.
In other words, in resgpect of the adllotted sphere, the Central
Government is independent of its fnciions sd the & ate
Govemment is indepandent of Lts functions, Except where the
Gnstitution specifically provides, tne Central Goverrmens
have no supervisory or disciplinary control over the State
Goverrm:int, The feder:l structure ambodied in the Dnstitutior
1s the very bagi g of the Indian Gnstitution. The provigions
of "the Bill which make the Chief Minister subject to the
contmwl of the Prime Minister in the form of competent anthority

1s opposed to the federal structure embodi ed in e Constd tution,

(11) The Constitution does not vest eny supervisory
or d sciplinary control by the Union Executlve over the
Council of Ministers of a State enjoying the confidence of the
State Legislative Assembly. Placing the hief Minister under
the control of the prime Mini ster is. therefore against the
scheme aembodied in the Constitution., -Under article 1H¥(2)
of the onstitution, the Council of Ministers shall-be collecti-
vely respongible to the Legislative Assembly of a State, The
(hief Minister and his uncil of Ministers are, therefore,
responsibl e only to the Legisl ative Assembly of a State and not
to anybody else. The Chief Minister of a State 1s not responsible
to the prime Minister of India, The Cabinet gystem of -Govemment
under which the Guncil of Ministers is responsible to the
Legidslature of the State end not Parliament, will be rendered a
nullity if the ,. prime Mini ster assumes to himself the power of
taking action in respect of a complaint against the Chief Minister
of a Strte as envisaged in the Bill, So 1long as the thief Minister
and his Oouncil of Ministers enjoy the confidence of I,egisl ature,
wile in office, they are - accountable only to the Legislature -
of the State. ' L o

(1ii) Te Bill seeks to make an inroad into the
nstitutional concept of federal structure vesting in' the..
Prime Minister dlsciplinary and administrative control over
the (hief Ministeriin respect of complaints agalnst the Chief
Minister, and it is ultra vires the provisions of the Consti-
tution, The Constitution, as framed by the founding Tathers;
is a Union of States and ¢ach State has a specified territory
and population ‘amd has separate executive, responsible to its
own Leglslature. Taking into account thils basic.-concet em-
bodl ed in the Constitution, the validity of the Bill in so far
ag 1t includes within its ambit the Chief Minister, .cannot be
sustained, - The Constitution does not asaign the fres%gnsibility
of calling into .account an erring hief Minister to e Central
executive or even to Parliament,:

. .03/—
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3. I am directed to invite ycur attention in this

connegction, to the D.0, letter first cited, addressed to the
Covemment of India, wherein it has been specificzl1y pointed
out that it will be constitutionally improper for the Chicf
Minister of a State to become responcible to @1y one other than
the Leglsl ature of that State, It was alsc pointed out in the
sald letter, thot it was deubtful if any Shief Mimister belonging
to a party dl fferent from the party to which the prime Minister
belonged would agree to make himself respongible to the

Prime Minister or the Union Home Minister,

L, Further, complications are 1ikely to arise if

the prime Mind ster balonging to one pelitical party 1s asked

to sit iIn Jjudgement over the conduct of a Chief Minister-belong-
ing to an entirely different party, This is stated as a general

Eossibility and not at all as a reflection of any one's zattitude,
ence, the provision in the Lokpzl Bill that the Prime Minister
should control the (hief Minister is 1ikdy teoc 1€dad to curious

difficulties.

5. I an to add that there is a propossal under the gtive
conglderation of this Govemment to bring in a legidl ation

in the plece of the Tamil Nadu Public Men ( Criminal Mi sconduct)
Ac t, 19?3 sincc reopealed, to set up a statutory machinery to
inquire into the complaints agalnst public men in this

State vhich would include the Gief Minister, Sutable provision
would be duly made in the proposed legislation that any
complaint against the (hief Minister wuld be pleed without

del ay before the Council of Mim sterms,

6 " In the circumstances, the inclusion of theé Chief Minister

within the scope of the Lokpal Bill is not atceptable and the
Bill may be amended sul tably,

Sd/ -~
for SECRS./TKRY TO GOVERWM BVT,
24, 11,77,



JQINT COMMITIEE ON THE LOKPAL BILL.1977.

CQWIENTS RECEIVEFD FROM LOK/YUKT
UTT

I have seen the Lokpal Bill sent to me for comments.

Broadly speaking two shortcomings have come to my notice.
The Tirst is that the jurisdiction of Lokpal will cover !
complaints against publicmen only., I feel that it should
have covered high officials of Central Government also becsuse
there is very little provision to exercise control over

the actions of many high officials.

2, fs provided in the Bill, the jurisdiction of Special
Lokpal will cover such complaints as may be specified in
the warrant of his appointment. It has not been made clear
as to how it will be decided that so and so complaints coine
under the warrant. I am of the opinion that two problems
will arise in this regard. Firstly, without consulting
Lokpal it will not be possible to take a decision in regard
to a matter not enumkrated in the Act. Secondly, in case

a complaint is specified'in the warrant and the class of
complaint thus covered are not sufficient Svecial Lokpal
will not be fully occupied although the number of other
classes of complaints mecv be quite lars.: with the Lokpal
which if otherwise sent to Special Lokpal will streamline
the work. Therefore, either a provision should be made that
complaints covered under the warrant will be subject to
chenge from time to time or the quéstion of referring
complaints to Special Lokpal should be left to Lokpal who
would assign the work to Special Lokpal from time to time

as may be required.

Sd/-
(Bishgmber Dayal) .
Lok ayukt
Uttar Pradesh

(Original in Hindi)
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MQM.
JOINT QMMITTEE ON THE LOKPAL EBILL, 1977.
Shri MuRam Gopal Reddy, M. P,

. The present Bill "¢ more. comprh-nsive in 1ts scope
angd differs in mat'erlal respects from the eariier 1egisliation,
~The Prime Minister and other Gntral Ministers, M,P's and the
. 8tgte Chief Ministers are among the mblic men who will be
brought wdthin the purview of the proposed legislation,

FPogition of M.Ps. snd Chief Ministers

The Members of Parliament auould be excluded from the
purview of the Blii. “The M,Ps, do not have to perfom any
executive functions, and, as suchy thegy should not Ye male to
aiswel before Lokpal, They should be giswerable only to
Parianent shd not to ahy out gide antharity.

o '.'.'Lh"e conduct of M,ps, is gvemed by the rul es of husiness
of the House and the iIntrusion of any other ageicy would amount

" to interference in their unfettered freedom to discharge their

function s in parliament, Secondly,.M.R, besides being leglisla-
tors are thamselves instrumentdl in establishing the Government's
-aecount gpiiity to the people through their auegtions etc.

As regards Chia Ministers any enquiry into thalr conduct
by a central agency would meal an attack on federel principl es,
The Chief Mini'sters may be better 1eft to be taken care of by the
Loksyuktas of the respective states. .

Incluslon of State Ministers md Secretar as

Departmental hea's 1ike Secretaries cf te Goverment
should be brought under tiae jurisdictica of Lokpal. Often the
Mini sters act on the advice glven by the Secretaries and if
it 1 eads to misconduct Secretaries should suffer. Likewisec
Lokpal's jurisdiction should cover Managing Directors of
public Corporatisns,

Botmospective effect

The Bill should not teke cognisance of com&aﬂnts about
mi sconduct by the pPrime Mini ster, Ministers and other high-ups
mer ey during the last five years, If at dll retrospetive
ffeet is to be given to the pmvisions of the H1l, 1t shculd
be dne from the date of the commenceent of the Constitution.
Atemetivdy, it would be better tc drop the five year time
]imi t altogether and 1et the Iokpal start with aclesn slate
on new charges of ccrruption,

,..2/"
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'The mo8t welcume aspect Hf the Bill 1s the provision that
the Lokpal will have his own investigating machinery which w1l
enable him to conduct enquiries independently of the States?
investigating agencies. He will have all the powers of a civil
Tourt for-summening any person, Teceiving evidence or affidavits °
a1d for the production o1 my document, One of the reasons for
the ineffective functioning of the Logkayukta in Manacashbra 1s
that he has to depend on the State's invest igating mahinery
which may not always be above board for obvious reasons.

- Qm;.ﬂl%m.ﬁa.b.e.m&ﬂ&&inﬂ;&m&m&

. The new Bi11l provides for consultations, before the
appointmert of the Lokpal by the President, with the Chalman
of the RaJya Sabha #nd the Spcaker of the }..ck Sabha, It is not
known why this earlier commendabl e i1dea of consulting the Leader
. ofthe Oprositdon has been glven up? It should be revived.

It will no doubt enhanc e the prestige of Lokpél -if his
gelection has also the approval and support of the oprositioen.

There are other infimities in the new Bill, Two
specific cabegories of cases are sought to be excluded from the
Lokpal's Jjurisdiction.tlose alleging public mi sconduct that
ocaurred more taam five years ag and those that already form
the subject mat ter of the current spate of special Investigations'
wmder the Commission of Inquiry Act.

Competent authority to whor the Tokpal would subrmit his
repoft - ‘

: . The Lokpal should submit his report to the Speaksr of
the Lok Sabha or to the House itself any report on the Prime
Minister. It would defeat the very purpose if the report ax
is sent to the Prime Ministcr himc-df for plaing before the
Union Cabinet, _
. Likewise the Lokpal' s report on a Chief Minister should
be submitted to the Speaker of the State Assamnbly or the Assembly
- itSd.f. [ ' . e NN

Three Lokpals

It will be cdesirabl & to have atleast .three individuale
to exerclise the powers of Lokgal instead of mme as proposed,
considering the vastness of the country and the politicsl gower
vhich Entral Ministers md the thief Ministers could wield.

. The appointment of three Lokpal s could be male on the lines
of a beénch of the Supreme Court consisting of more then one ,
judge. The principles unierlying such constitution should al so
govern the constitution of Lokpdl.

r
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Punishment for frivolous complsints

Under the provisions of the Bill the maximum a person
loges when he makes a false or frivclous complaint is Rs, 41000/-.
Under Section 21 of the Incdian Peial Oode the mmishment fixed
for making such frivolous complaints is from 2 to 7 yvears as
the case may be. It may “e prmper to f1y mrre or less the
same punishment for making fclse or frivoious ~cmplairtg t
the Lokpal In view of the gravity of the allegations thst may
be made snd the personalities again.: wham such complaints may be

made,
Sd/-M.Ram Gopal Redly,M, p,
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_JOINT COMMITTER ON THE LOKPAL BILL, 1977.

Comments nd sugg.stions on the 1,-kpal Bi11, 1977
received from Shri B.X, Nair, M,P, .

1. The Lokpel should be an insticution consisting of three
persons,

2, _Qalifications: The qualifications should ve defined in
a positive way., Shouwld be men of irresroachable character,
proven @i1ity ad long experience, Should be either gitting
Judges of the Jupreme (Gourt or Chief Justices of H.gh Couris
ormen qualified to hold these posts, The functions and
procedure being judicidl in character, only such persons

can be suitable, yealers of opposition aleoto be

consult ed fer appointment,

3. Meanbers of Parliament to be ewluded ss ntherdse, their
free, fearless functioning will be hampered. S also Chief
Minigters of States as otherwise it violates the principle of
faleralism, Alrealy, loud clamour for more and more powers for
States and complaints against congtraints from Cextre. Clausc
3 sub-clause (3) to bedeleted, States to evolve thelr own
mechinery,

¥, Misconduct: To be clearly defined, As it is, with
"relatives" "associates", "any other person", "undue pressure",
"undue gains", and "hardships", the position remains extremely

v}nn erable.

S aff: The staff should be independent snd free from
verment control. Thelr terms md conditions to be govermned
by rules l1ald down by Parliamnant,

A, Period of Iimitation: Five years too short, To be extended
to twenty years, or to apply only to future cases,

7. Amount of depogit: To be ralsed to B, 5000/- to check fri-
VOE;US, melicious complaints, Otherw se any intercsted person
wi a few 1akhs of rupees to 1cy by can make 1ife miserable
for sny number of public men out of political motivations or
personel vendetta or just for the fun of 1it.

8  period of Ehquiry: The enguiry should be compl eted
expeditiously. Period not to exceed one year in any Case.

9. hority: In resgis® of o.ga*~*ce conceming
the Prime Minister the competent enthority should be a body
consisting of the Chief Justice of Ind.:i.ak the Speaker of thc
Lok Ssbha, the Chaimman of the Rajya Sebha and the Leeders

011’ opposition in the two Houses,

ees2/-



10. pmishment: For f:ivolous and fal se compl eints punishment
should be on the 1ines as 1ald down in Section 211 of the

Indien Penel Oode, although it cals for somethingmore
deterrant 1ook1ng to the grovity of the offence.

\ .

Sd/- B.K, Nair,
13. 12,77~



) ' MEMO, NO, 28.
COMMENTS OF THr CHIEF MINISTER OF WEST BENGAL.

GOVERNMENT OF WEST BENGAL

HQME DEPARTMENT
CS BRANCH.

No. 22678—CS
From: Shri A.K. Sen,

Chief Secretary to the Govt. of West Bengal:

To: Shri Y. Sahai, Chief Legislative Committee Officer,
Lek Sabha Secretariat (Committee Branch-II),
Parliament House Annexe, New Delhi-110001.

Dated Calcutta, the January, 1978,

Sub: Joint Committee on the Lokpal Bill, 1977,

Sir,

With reference to your letter No. 3/4/77/CII dated
September 8, 1977, I am to convey the followina comments of
the Chief Minister of West Bengal on the draft Bill:

(1) Clause 4(1l) of the draft Bill provides that the
President shall, after consultation with the Chief Justice of
India, the Chairman of the Council of States and the Speaker
of the House of the People, appoint the Lokpel for the
purpose of making inquiries in respect of complaints against
public men, including the Chief Minister of a State. Thus, it
will be entirely a centrally organised institution. There is
no provisien for consultation with a State Governor or the
elected representatives of the people of a State in the matter
of holding inquiries against a Chief Minister. 1In ignoring
the State Government, the federal structure of the Constitution
will be impaired.

(11) Further, the Lokpal will be incuiring into the
affairs of public men, duly elected by the people. In effect,
an executive authority is being set up to probe into allegations
made against public men elected by popular vote. It has been
found in thedase of appointment of Judges that consultation by
the President with the Chief Justice of India, etc., may not,
in effect, amount to much, if the Central Executive takes a
determined stand in respect of a particular Judge. It would be
proper, therefore, to set up 2 broadbased electoral college
for election of the Lokpal. There should also be provision
for his recall if his misconduct is established.

cea2/-



(iii) Under clause 12 of the Bill itAs pfoposed
that the complainant shall devosit onc thousand gupees
when he lodges a complaint, unlecs the Lokpal,; for
sufficient cause to be recorded in writing, exempts
the complainant. This prcv151on may actually work to
the detriment of poor people in the matter of skeRing
redress of their grievances.

(iv) Under clause 14, the Lokpal is to forward
a copy of the complaint to the competent authority.
Competent authority has not been prescribed in the case
of some public men under clause 2 of the Bill., It 1is
absolutely necessary that competent authority is Sp601flcd
in respect of all public men in the Bill itself.

(v) Under clause 26, the Lokpal may, by general
or. special order, delegate his powers to unspecified
officers or agencies. It is necessary to specify the
officers or agencies, so that there is no scooe for
mlsuse of this provision.

Yours faithfully,

Sd/-A.:’. Sen _
Chief Secretary to the Govt, of West Bengal.
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/% N MEMO. NO. s

JOINT COMMITTEE ON THE LOKPAL BILL, 1077,

Comments of, the Chief Minister of Maharashtra.

GOVERNMENT OF MAHARASHTRA

No.LPL-1077/3875/129/X1

General Administration Denrartment
Mangralaya
Bombay 40003%, 21st Jan.lQ7€,
To
The Chief Legislative Committee Officer,
Lok Sabha Secretariat (Committee Branch-II),

Parliament House Annexe,
New Delhi--110001.

Subject:- Joint Committee on Lokpal Bill,b}977.

Reference:.- Your letter No. 3/4/77/CII dated
the 8th September,1977.

gir,

I am directed to state that the Government of
Maharashtra has no modification to suggest in the
Lokpal Bill, 1977. The Chief Minister of Maherashtra

has imformed the Union Home Minister accordingly.
Yours faithfully

sd/-
Under Secretary to the Govt.cf hLenevas *va,
General Administration Depertmert,
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% MEMO, No, 30.

JOINT COMMITTEE ON THE LOKPAL BILL,1977.

L copy 7

CITIZENS! ADVICE BUREAU
' (Regd.)

Community Hall
pirector: (0

. pposite Super Bazar)
Shri D.D. Diwan. East Patel Nagar, -
New Delhi-110008.

Dated the l4th March, 1978,

The Chaimman,
Joint Committee on the Lokpal Bill,
Parliament House, NEW DELHI.

MEMORANDUM . REGARDING LOKPAL BILL.
Sir,

I beg to submit the following for your and other
members! of the Select Committee consideration.

Our organisation which I represent was the first
to be called to tender evidence before the Joint
Select Committee which was constituted in 1971 to
consider the Lokpal Bill introduced then., However
this time I understand thet no person or organisation
is being invited to do so. We however feel that the
case of the citizens whom of course you also represent
may in some repsects qo by default particularl{ on some
points on which we feel strongly and which could perhaps
if incorporated in the Bill to improve it would give
full relief to the citizens in the redressal of their
grievances, '

(1) - The wholesome feature in the previous Bill was
'consultation! with the leader of the Opposition which
has been omitted in clause 4 of this Bill., No particular
reason has been given for this omission., It 1s suggested
that the leader of the opposition should also be one of
the consultants along with others,

(1i) In clause 5(d) the ownership in any business by the
Lokpal is kept in tact. This will give him some kind of
vested interest still, It is, therefore, suggested that he
should divest himself of this ownership within a certain
limited period of time.

(ii1) In clause 8, for appointment of the Special Lokpals
and Lokpals there is no provision for consultation with the
Lokpal. It is suggested that in the appointmert of any
additional Lokpal he should also be consulted.

ces2/=
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C(iv) In clause 12(1l) public servants have been excluded from
making any complaints, Surely their complaints as ordinary
citizens should receive as much consideration as those made by
fellow -'public men' citizens. Of course the administrative
matters will be excluded from being taken to the Lokpals.

(v) Clause 12(3) any kind of deposit prescribed for lodging
a complaint will deter many weaker section citizens to approach
the Lokpal howsocever small the amount may be. Besides it will
increase the work of the Lokpal to sift cases for exemption.
The Lokpal can of course award deterrent punishment or fines
if unfounded or fabulous complaints are made and it would be a
healthy check on such complaints. As the effectiveness of the
institution is established the work load will autamatically go
down,

(vi) In clause 14(1)(a) the word 'shall!' may be changed to
tshould! so that the Lokpal exercises his discretion in regard
to sending the cese to the competent authorities which might
in certain cases prejudice the impartial investigation of the
case,

(vii) 1In clause 17(a) it should be added that when informing
the complainant about the closing of a case, full information
with reasons should be afforded to him so that if any further
material is available with the complainant he could re-submit
the case to the Lokpal,

(viii) Clause 24(a) should be changed into a "fine" instead of
tdeposit?,

(ix) Note on clause 9 - It should be provided that Lokpal
may be able to indent the services of the officers to assist
him with or without the concurrence of the authorities above
them.,.

It is submitted further that the following steps may
also be indicated in the Rules to make work of the Lokpal
more effective- and publically recognised:

(a) He should be able to institute cases as suo moto or
as reported in newspapers ete,

(b) The completed cases should bé thrown open to the public
and the press for study.

(¢) Note 1, Clause 7 provides for the removal of the Lokpal
as in the case of the judges of the Supreme Court
and as a ‘statutory authority it is suggested that
his removal should also be on par with the Chief
Justice of India,

ces3/-



(d)

(e)

It should also be provided that the Lokpal should have
the power to inspect all the offices including courts
to sce that proper procedures are followed and also
enable him thus to suggest improvements in the laws,
delays and expense. He could even inspeet hospitals,
jalls etc. etc. to see that citizens are getting
proper services,

Lastly the Lokpal be enjoined and also suggest in all
cases time bound procedures to afford quick relief to

the citizens,
I would very much appreciate and be grateful if an

opportunity is afforded to me parsonally to discuss the
above Memorandum as also furthe: matters arising out of the

S ame,

Thanking you,
Yours faithfully,

Sd/-D.D. Diwan
Director,
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