
C.B-n No. 38S -Vol. VU 

~ 

COl\lr~ifITTEE ON SUBORDINATE 
LEGISLATION 

(sEVENnI LOK SABRA) 

SEVENTH REPORT 

(PTB-wnud on 8 Sept""", 1981) 
t 

LOK SABBA SBCRBTA •• ~T 
NBW DBLHI . 

~ ...... zlIZlB ..... zgDI (SdIII) 
Q.. 1'\ .... 11 PrI4». RIo, a.&, 



S.No. 

1. 

.2. 

3. 

4. 
5. 
6. 
7. 

8. 
9. 

10. 

Corrigooda to the Seventh Report of th'e 
Committee on SubOrdinate Legislation 
(Seventh u-,k Sabha) presented tt; the , 
muse ~n n $eptemher, J!.'81. 

Page Paragraph Line For Read 
~ :';0 - • 

5 21 1 note . note that 
GontributorylCDntributory 

10 37 5 vide S.O. vide S.O. 7 
dated dated 6 Jarl'ua~ 
6 January , 1979 
197') 

12 42 11- wh ch .....hich 
( contd) 

-do~ -00- 7 ment oned mentioned 

JOO- -00- Jf" - offic al official 
00- 43 3 decide dele~e 

18 61~ 8 Acco unts Accounts Service ( contd) (Group A) (Group. A) 
-00- 64 4 Judge Judges 

19 64 22 that back 
. ( contd. ) 

27 1-2 ( Secret ari al ( Secret ari al 
from Practics) Practice) 
bo~tom 

it 



CONTBNTS 

.. 
COIQIOImOJI OP TH& 00111111,." 

P.,.. No. P4!. NOlI • 

(iii) 

t. IIft'aODUcnOIi 

11. The Indian Boiler (Fine Amendement) Regulations, 1978 
(G.S.R. I~ or 1978) 

6-10 

III. The Directorate of Training, Directorate General 01 II-I! 2-3 
Employment and Training (Cl_ I and Cl_ II 
palla) Recruitment (Amendment) Rules, 1978 (G.S.R. 
1356 0( 1978). 

1\'. The Oil Industry Developement Board Employeel' (Oen 14-11 3-5 
er al Conditions ofScrviCt") Rules, 1978 (G.S.R. ol28-B or 
1978). 

V. Th" Tuticorin P·~rt (Authorisation of Pilots) Regulations, ::12-::19 6-7 
1979 (G.S.R. 9P-E of 1979)· 

VI. Th~ Dt'p:vt!l\ent of Space F.mployees' (Cl_mcation, 30 -33 7-9 
COlllrol aud .\ppcal; Fir.;t Amrn,lment Rules, 1978 (S.O' 
535 of 1978). 

"n. (i) -n"o Export of Roa...ted and Salted Cashew Kernel' 34-37 ')-10 
(Inspection) Rul"" 1978 (S.O. 1176 of 1978) 

(ii) The Exp:>rt of Ro<in (Ir.<pection) Rnlr!, 1978 (S.O. 
576 of 1978). 

VIII. Implementation of rccoITIITIcn,lation!-

(i) Implementation of recommendations contained in para- 33- H 
graph loll of the Twelfth Report of CommiUee on Sub· 
ordinate ~gislation (Fifth J.ok Sabha) regarding the 
Planning Comml3Sion (Veritype Operatal') Recruit-
ment Rules, 1971 (G.S.R. 1651 ofI971). 

(ii) Implementation of recommendations contained in 45- 61 
paragraphs 49- 51 of the Eleventh Report of Commi-
ttee on Subordinate Legislation (Sixth Lok Sabba) re I 
the Indian Civil Accounta Service (Group 'A') Recruit· 
ment Rules, 1977 (G's.R. 537 of 1977)' 

(iii) Implementation of recommendation! contAIned in 
paragraphs 3CJ--to of the Sixteenth Report of Commi· 
ttee on Subordinate Legislation (Sixth Lok Sabha) re I 
the Judges of the Gauhati High Court (Allocation or 
Salarict and Allowanu.) Order, 1975 (S.O. 4932 of 
1975)' 

10-13 

I. Summary of main Rccommendationa/ObMrvatlODI made s7 
by &be Commiltce. 

II. A copy of Department or Space', O.ll. No. s/lo(,.)/76. 33 
I dat.cd 7 Sepremder. 1977. 

m. MiDuICI oftbe"l1drteeDtb. NIDdeeDth, T~ 39 
TtreDly«:a!Dd, Twalty-Iourdt. 1'wm&,..8ftb aad 
1WadJ-fiadaliainp fiche Commktee. 

.,., IS-1. PARLIAMENT ~I~R~~ 



COMPOSITION OF THE COMM:rrt'EE ON SUBORDINAD 
LEGISLATION (1981-82) 

1. Shri Mool Chand Daga-C'hainncm 
2. Shri M. Ankineedu 
3. Shri Xavier Arakal 
4. Shri Asbfaq Husain 
5. Shri T. V. Chandrashekharappa 
6. Shri Eduardo Faleiro 
7. Shri M. Kandaswamy 
8. Shri K. Lakkappa 
9. Shri Balasaheb Vikhe Patil 

10. Shri M. Ramanna Rat 
11. Shri Ratansinh Rajda 
12. Shri Ashoke Sen 
13. Shri Ajit Pratap Singh 
14. Slrri Chandra Shekhar Singh 

SBCRETAMAT 

Shri S. D. ~ura-Chief Legislative Committee Officer. 
Shri S. S. Chawla-:-Senior Legislative Committee Offlce'r. 

(iii) 



.. REPORT 

I 

INTRODUCTION 

I, the Chairman of Committee on Subordinate Legislation, havinc 
been authorised by the Committee to present the Report on their 
behalf, present this their Seventh Report. 

2. The matters covered by this Report were considered by the 
Committee at their sittings held on 5 January, 8 and 9 July and 4: 
and 5 August, 1981. 
-';) 
~ 

3. At their sittings held on 4 and 5 lruguat, 1981, the Committee 
took evidence of the representatives of (i) the Department of Per-

sonnel and Administrative Reforms for not incorporating the prin-
ciples of determining seniority o't persons appointed under the Indian 
Civil Accounts Service (Group A) Recruitment Rules, 1977 and (u) 
the Ministry of Law, Justice and Company Affairs (Department of 
Justice) regarding the Judges of the Gauhati High Court (Alloca-
tion of Salaries and Allowances) Order, 1975, respectively. The 
Committee wish to express their thanks to the officers of the Minis-
tries for appearipg before the Committee and furnishing the infor-
mation desired by them. 

4. The Committee considered and adopted this Report at their 
sitting held on 4: September, 1981. The Minutes of the sittings which 
form part of the Report are appended to it. 

5. A statement showing the summary ciI. recommendations/obser-
vations of the Committee is also appended to the Report. 

D 

THE INDIAN BOILER (FIRST AMENDMENT) REGULATIONS, 
1978 

(G.S.R. 192 OF 1978) 

6. Note below Appendix 'J# to tbe Indim Boiler Regulations, 
1_, as amended by the G.S.B. 192 of 1978, read 88 under:-

"It and when relaxation in re.pect ot inspection is granted 
by the Inapeeting Authority to the manufacturers, the 
ame ,hall be intimated to the Central Boilers Board.""" 
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7. It was felt that the reasons for iI'anting relaxation should be 
recorded in writing by the Inspecting Authority to obviate any 
possibility ot discrimination. 

8. The Ministry of 1ndustry (Department of Industrial Develop-
ment) , with whom the matter was taken up, stated in their reply 
dated 25 July, 1980 as under:-

" ..... the Central Boilers Board agreed with the recommen-
dations of the Committee on Subordinate Legislation and 
referred the matter to its Coordination and Standing Sub-
Committee for preparation of a suitable draft amendment 
to Appendix 'J' of the Indian Boiler Regulations, 1951>. 
In accordance with the decision of the Central Boners 
Board a suitable draft amendment to Apprendtx·J' of 
the Indian Boilers Regulatiofts. 1950, has been prepared 
by its Coordination and Standing Sub-Committee, which 
met in Delhi early this month, and the draft amendment-
is now being processed for pre-publication in the Gazette 
of India as required under the Indian Boilers Act. 1923 .. " 

9. The Committee Dote that. OD being pointed out. the Ministry 
of Industry (Department of Indastrial Development) have amended 
the Note below AtpeDAilx 'J' to the Indian Boller BepIMtoa8, 1950 
(Vide G.S.R. 251 of 1181) to provide for recording of reasons in 
~ for grantibc relaxation in inspection by the Inspecting 
Auth9rity. Howeyer, the Committee are of the view that suitable-
ruideUne5 5hould also be laid down for granting such relaxation 
in order to make the Regulations self-contained. 

18. The Committee are not bappy o~er the unusually long time 
of more than 2 yean tUea hy tile Ministry in processing a routine 
ameadment aDd desire them to streun1ine the p~ure in thi! re-
prtI to obviate l'ItIelD'tence of neb avoidahle delay .. 

m 
THE DIRECTORATE OF TRAINING, DIRECl'ORATE GENERAL 
OF EMPLOYMENT AND TRAINING (CLASS I AND CLASS n 
POSTS) RECRUITMENT (AMENDMENT) RULES, 1978 (G.S.R. 

1356 OF 1978) 

11. Under column 11 of the Schedule appended to the Directorate 
of Training. Dlreetorate General of Employment aDd TraInIng 

-The amendment was published in the Gazette of India, Part U, 
Section 3 (i), dated 7 March. 1981 under GAR. 251. 
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(Class I and Class II poits) Recruitment (Amendment) Rules, 1978 
(G.S.R. 1356 of 1978), the following provision w~ made in the cue 
of appointment by transfer on deputation to the post C1f training 
Officer, (~retarial Practice):-

"Transfer on deputation: Officers holding analogous poets or 
with 3/8 years regular service in posts in the scale of 
Rs. 550-900/42~700 or equivalent and possessing qualift. .. 
cations and experience laid down for direct recruitment-

12. It was felt that the period of deputation should also be speclI-
fled in the Rules to make them selt-contained. 

13. The Committee 'Dote with satisfaction that, on being pointed 
out, the concerned Ministry of Labour have amended the entry 
under column 11 of the Schedule appended to the Directorate of 
Training, Directorate General of Employment and Trlaining (Class I 
and Class n posts) Recruitment (AmeDdment) Rules, 1978 relatin&' 
to the post of Training Officer (Secretarial Practice) (Vide G.S.R. 
198, dated 13 February, 1981) so as to indicate that period of depu-
tation shall ordinarily not exceed three years. 

IV 

THE OIL INDUSTRY DEVELOPMENT BOARD EMPLOYEES' 
(GENERAL CONDITIONS OF SERVICE) RULES, 1978 (G.S.R. 

428-E OF 19'Nl) 

(A) 

14. Sub-rules (2), (3) and (4) of Rule 3o'f the Oil Inaustry De-
velopment Board Employees' (General Conditions ot Service) Rulee, 
1978 read as under:-

"(2) The scales of pay and allowances applicable to the 01!1cerB 
and other employees in the service ot the Board shaD. be 
the same as those applicable to oftlcers of sfmUar status 
in the service of the Central Government or such other 
allowances as may be prescribed by the Board with the 
approval ot the Central Government. 

(3) Subject to the rules framed by the Board in regard to 
certain service ('ondlUons governing the ofticers and em-
ployees of the Board, the Fundamental Rule. and the 
Supplementa!'y Rules of the Government of India shan 
apply to oftlcers and other employees in the service of tlie 
Board. 
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Provided that the powell vested under the FundameaW< 
Rw. and the Supplementary Rules in the Piesident shUt 
be exerci.8ed by the Chairman and thOle vested In tie 
Head of Department by the SecretM'y. 

(4) An advance for building a new house (including pur-
chase of land for the purpose) or for purchase of a ready-
built house or for enlarging living accommodation of 8ft. 
existing house owned by an offiCe!" or other employees of 
the Board other than those appointed by the Centrd. 
Government may be granted to such officer or eq1ployees 
at such rates and on such conditions as may be prescribed 
in the rules of the Central Government for the time beiDe 
in force regulating the grant of advance for buUding a! 
houses of Cenlral Government servants. Subject to pr0-
vision of funds in the budget estimates the Chairm8a 
shall have the powers to grant advances upto the maxi-
mum limits of such amounts of advances as are admis-
sible to Central Government servants under orders issued 
from time to time. The Chairman may also delegate tG 
the Secretary or any other" officer of toe Board such 01 
his powers as he deem. fit." 

15. The aforesaid provisions in the Rules were considered to be 
deftdellt inasmuch as they were not self--contatned and were ill t~ 
nature of 'legislation by reference.' 

18. The Ministry of Petroleum, Chemicals and Fertilizers (Depart-
men' of Petroleum), with whom the matter was taken up. statedt 
in their reply dated 16 October, 1980 as under:-

"AI regarch the suggestion to amend Rule 3 (2), (3). (4) 04 
the OIDB Employes' (General Conditions of Service 
Rula) , It Is submitted that the general guidelines of the 
Board were to follow the Centftl Government ratelil 
pattern In most of the matters such as pay scales, D.A-
C.C.A., ChUdren Education Allowance. T.A .. Leave Salary, 
Leave, etc. WhDe following the Central Govenunent 
rates, the Board alao decided to follow the Central ao"..: 
errunent Rules to avoid anomalies and to save the labour 
of framing separate let of Rules for a very small estab-
Uehment c:omprlsing of about 9 officers/officials. This 
Department is of the view that self--contamed Rules, if 
ne<.'eIA!'y. can be framed at a later .tage when the stall 
ItreDgth 1.1 ttabflbed and the poaition becomes clear." 
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17. The Committee are not eon'Vfbeed with the argument's ai-
vaDced by the Ministry of Petroleum, Chemieals aDd Fertilizers 
(Department of Petroleum) for not framing separate set of Rules. 
The Committee have time and again emphasised that. the RulN 
should, as far as possible, be self-contained and seU~ and 
'legislation by reference' should be scrupulously avoided. The 
Committee, therefore, desire the Ministry of Petroleum, Chemicals 
and Fertilizers (Department of Petl-oleum) to frame a compact set 
of Rules governing the conditions of service of the employees of the 
Oil Industry Development Board at an early date. 

(B) 

18. Sub-rule (2) of Rule 4 of the Oil Industry Development Board 
Employees' (General Conditions of Service) Rules 1978 read as 
under:-

"The Contributory Provident Fund shall be administered by 
the Secretary or other officer authorised by the Chair-
man in this behalf in accordance with such rules as the 
Board may make with the approval of the Central 
Government. " 

19. The above sub-rule did not provide for publication of the 
Rules framed by the Board governing the Conu-ibutory Provident 
Fund in the Official Gazette. In the absence of such a provisio11, 
those Rules could escape the scrutiny by the Committee on 
Subordinate Legislation. 

20. The Ministry Of Petroleum, Chemicals and Fertilizers (De-
partment of Petroleum), with whom the matter was taken up, stated 
in thek reply dated 16 October, 1980 as under: 

" ...... the Rules relating to Provident Fund were publi::;bed 
in the Gazette of India (Extraordinary) on 28th Odober, 
1978, and a copy thereof was also laid on the Table oe the 
House." 

21. The Committee note Contributory Provident Fund Rules 
made by the Board have he~n published in the Gazette of India lAS 

also laid on the Table of the House. The Committee. hn'W~vet'. ob-
serve that _ tile praclice of publishillg of pules in the ()ftIdaI Gazette 
and laying them on the Table of the House is already followed, 
the Minhtry of Petroleum end Chemicals (Depa"fment of Petro-
leum) should have no objection to giving' it a statutory footing by 
iDcorporatil16 a suitable provi'lion in the Oil Industry Development 
Board Paployee.' (General Condition. of Service) KuI .. , 11'78. 



6 
V 

THE TUTICORIN PORT (AUTHORISATION OF PILCYrS) 
REGULATTONS, 1979 (G.S.R. 98-E OF 1979) 

(A) 

22. Regulation 5 of the Tuticorin Port (Authorisation of Pilou) 
Regulations, 1979 relates to conditions for joining the Pilot Service. 
Clause (b) of the said Regulation reads as under: 

"that on the date of appointment as a Probationer Pilot, he 
is of an age not below 24 and not exceeding 35 years 
unless othf'rwise relaxed by the Board." 

23. It was felt that the considerations on which the age of Pro-
bationer Pilot could be relaxed ~ the Board should be mentioned 
in the Regulations in order to make them self-contained and for 
the information of all concerned. 

24. The Ministry of Shipping and Transport (Ports Wing), to 
whom the matt£>r was referTf'd, stated in their reply dated 20 
January, 1981 as under:-

"Regulation 5(b)-It is proposed to amend Regulation to 
!jf'ovide that the prescribed ag~ limit may be relaxed: 

(1) In the ca!;(' of a candidate who is an ex-serviceman, 
i.e. ex-employee of Lndia's Defence Forces, to the extent 
of the service rendered by him in the Defence Forces 
plus three years where the vacancy to be filled is a 
vacancy reserved for such ex-servicemen and depen-
dents of those killed in action, and to the extent of the 
se!'Vice rendered by him in the Defence Forces where 
the vacancy to be ftlled is an unreserved vacancy, and 

(U) In the case of a candidate belonging to the Scheduled. 
Caste or Scheduled Tribe, in accordance with IUch 
orders of the Central Government as may be issUed 
from time to time for appointments to service! or posts 
UDder it in favour of the Scheduled Cutes and the 
Scheduled Tribel. 

(ttf) If suitable candidates within the preecribed age limit 
are not a"anable." 

.. '11M Ow""'tBe DOte tUt, OD ...... pointed oat, the MJDIstr7 
ef ....... all. TrWUljOOl't (Poria~) un .... te ..... 
... It.npIa .... (It) of ....... tiDD S of the TIdIeedD I'GIt {AutlloIla 



7 

tion of Pilots) Regulations, 1979 so as to lay down the limit of age 
relaxation for appointment of the Probation Pilots in respect of 
Ex-servicemen aud Scheduled Caste/Scheduled Tribe candidates. 
The Committee concur in with the amendments proposed by the 
Ministry in this regard excepting clause (iii) thereof which the 
Committee feel is again in the nature of vaguely defined provisions 
of law. The Committee. therefore, desire the Ministry to issue the 
proposed amendment at an early date omitting dauSie (jii) thereof. 

(B) 

26. Regulation 6(2) of the Tuticorin Port (Authorisation of 
Pilots) Regulations, 1979 provides that the fee for a Pilotage Licence 
shall be prescribed by the Board from time to time. 

27. It was felt that the fee to be prescribed for a Pilotage Licence 
should be indicated in the Regulations to make them self-contained 
and for the informatio~ of all concerne"d. 

28. The Ministry of Shipping and Transport (PO'l"ts Wing), to 
whom the matter was referred, stated in their reply dated 20 
January, 1981 as under:-

"Regulation 6 (2). The matter has been examined in coa-
sultation with the Ministry of Law, who have advised 
that it is not legally tenable to levy licence fee on the 
pilots who at"e the regular employees of the Board. It 
has, therefore, been decided to delete the sub-regulation 
6(2)." 

29. The Committee note with satisfaction that, on being pointed 
out, the Ministr'y of Shipping and Transport (Ports Wing) have 
decided to delete reguJation 6(2) of the Tuticorin Port (Authorisa-
tion of Pilots) Regulations, 1978. The Committee dewire the Mini ... 
try to notify the amendment in tltia regard at an early date. 

VI 
THE DEPARTMENT OF SPACE EMPLOYEES' (CLASSIFICA-

TION, CONTROL AND APPEAL) FIRST AMENDMENT 
RULF.S, 1978 (S.O. 585 OF 1978). 

30. Sub-rule (8) of Rule 11 of til. Department of Space Em-
ployees' (ClusIft.cation. Control and Appeal) Rul., 1976 as IUb-
stituted by the above amending Rules (S.O. 585 of 19'78) readJ u 
under:-

"(8) (a> The employee may take the assistance of any oth .. 
employee or a Government servant belonging to any other 
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Central or State Government Department to present the 
cue on his behalf, but may not eagage • 1ep1 pnctiticmer 
tor the purpose unless the Preaentlng 0Incer appoin\ed 
by the disciplinary authority is a legal practitioner, or, 
the disciplinM"y authority, having regard to the circwn-
stances of the cue, 80 permits. 

(b) The employee may also take the assistance of a retired 
~vernment servant to present the case on his behalf, 
subject to such conditions as may be specified by the 
President from time to time by general or special order 
in this behalf." 

31. It was felt that the conditions as mentioned in the above 
mentioned sub-rule 8(b) subject to which an employee might take 
the usistance of. a retired Government servant should be speeifled 
in the Rules in 'lrder to make them self~ntained and for the 
infonnalion of all concerned. 

82. The Department of Space, to whom the matter was referred, 
in their reply dated 3 April, 1979, stated as under:-

........ rule 11 (8) (b) of the Department of Space Employees' 
(Classi1l~ation Control and Appeal) Rules, 1976 provides 
that retired Government servants assisting Government 
employees in disciplinary proceedings subject to such 
conditions as may be specified by the President from time 
to time by general or special orders in tltis behalf. becaWle, 
if all the detailed terms and conditions are to be lncor-
porated in Ute rule itself. the rule will become unwieldy 
and ftumbersome. considering the number of terms and 
conditions IlOverntnCl the question re~arrli'l~ retired Gov-
emment aervant assisting Government servant. in the 
disciplinary proceedings laid down in this Department's 

0fIk-e Mfmlorandum No. 2/10(32) n6-1 dated Seotember 7, 
1m (copy -enclosed for ready reference). Further. it is 
not unu!tUal for rules to be supplemented by orders and 
ln9tnJMlons so that the rules mav not thl!'mselves become 
unwieldv. Also, when a rule reIen to ,.....I or .peefal 
orders to be issued bv President in regard to the matter 
covered bv it. it is evident that su~h general or special 
orden supplement the rules. Moreover', any ehange that 
mav be reouired from time to time in the li~ht of the 
work experience can also be made without going through 
the lensrthy process ot amending the rul. themselves if 
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the rules are supplezpented by orders to which reference 
is made in the rules themselves. Thus, this Department~ 
om.ce Memorandum dated 7th September, 1977 referred 
to .. above laying down the conditions under which a retired 
Government Servant can assist the serving Government 
Servant in disciplinary proceedings was 1t8elf amended in 
June 1978 vide this Department's Office Memorandum 
dated 22nd June, 1978 ......... to enable retired Govern-
ment employees to take up three cases at a time instead 
of two as proyided in the Office Memorandum of 7th 
September, 1977. It is felt that this flexibility will be 
lost if the d~tailed tenns and conditions are incorporated 
in the rule itself." 

33. The Committee are not convinced. with the argUment ad-
vanced by the Department of Space that if all the detail teml!l and 
conditions of recruitment were to be incorporated in the Rules, it 
would make them unwieldy and curflbersome. The Committee 
have time and again emphasised that Rules should.. as rar liS pOi-
!;ible, be self-contained. Apart from that, the terms and conditioBs 
outside the Rules through the Departmental Iustruetions, are not 
published in the Official Gazette and, therefore, escape the SCl'lItiay 
of the Committee. The Committee desire the Department of Space 
to indicate the te'"1DS and conditions in brief by way of an annexure 
to the Department of Space Employees' (Classification, Control and 
Appeal) Rules, if these tend to make the Rules unwieldy and 
mmbersome. 

VD 
(i) THE EXPORT OF ROASTED AND SALTED CASHEW KER-

NELS (INSPECTION) RULES, 1978 (S.O. 276 OF 1978) 
(ii) THE EXPORT OF ROSIN (INSPECTION) RULES, 1973 

(S.O. 576 OF 1978) 
34. Rule 3 of the Export of Roasted and Salted Cashew Kernels 

(Inspection) Rules, 1978 read as under:-

"Basis of Inspection.-InspectioD of roasted and salted cashew 
Kernels for export shall be carried out with a view to 
seeing that they confonn to the standard specification re-
cognised by the Central Government under Section 6 of 
the A "t, (hereinafter referred to as the recognised 
specification). " 

35. Similarly Rule 3 of the Export of Rosin (Inspection) Rules, 
1978 reads as under: 

"Basis of Inspection.-Inspection of Rosin shall be carried out 
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with a view to ensuring that the quallty of the l8IIle con-
forms to the specifications recognised by the Central 
Government under section 6 of the Act." 

36. It was felt that S.O. numbers and the dates 01 their publica-
tiop' in the Gazette which contained those specifications should be 
mentiQned in the relevant Rules for the information of all concerned 
and to make the Rules self-contained. 

3'1. The Committee note with satisfaction that, on being pointed 
out, the MioiMry of Commeree have ameoW the relevant rules, 
.... ely, Bule 3 of the Export of Roasted and Salted Cashew Kernels 
(lupeetlon) Buies, 1'78 and Bale 3 of the Export of Rosin (Ins-
pection) Rules, 1978, vide S.O. dated 6 January, 1979 and S.O. 2210 
_ted 30 JUDe, 1I7t res,-tively indicating therein the S.O. num-
.... and the dates of their publication in the Gazette under whicb 
the IpecificatioD!l rec:ogn.ised by Government were published. The 
Cemmittee, however, desite the Ministry to take care in future t. 
flosore that whenever similar R wes are notified, they invariably 
Indicate the relevant S.O. number and the date of its publication, 
e8GtaiDinl the specUkatlons recognised by Government in that 
behaU, without waiting for the Committee to point it out. 

vm 

IMPLEMENTATION OF RECOMMENDATIONS 
(i) IMPLEMENTATION OF RECOMMENDATIONS CONTAINED 

IN PARAGRAPH 141 OF THE TWELFTH REPORT OF 
COMMrM'EE ON SUBORDLNATE LEGISLATION (FIFTH 
LOK SABHA) REGARDING THE PLANNING COMMISSION 
(VERITYPE OPERATOR) RECRUITMENT RULES. 1971 
(G.S.R. 1651 OF 1971). 

38. Rule 6 of the Planning Commission (Veritype Operator) 
Recruitment Rules, 1971 reads as follows:-

"Liability to serve in the Defence Service.-Any person hold-
ing 11 degree in Engineering or equivalent qualification 
appointed to the post in the Planning Commission on or 
after the eojllmencement of these rules shall, if so requir-
ed, be liable to serve in any Defence Service or post 
connected with the Defence of India, for a period of not 
less than four years including the period spent on train-
ing, if any: 

Provided that sueh person-
(a> shall not be required to serve as aforesaid after the 

expiry of ten years from the date of appointment; and 
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(b) shall not ordinarily be required to aerve as aforesaid 
after attaining the age of forty years." 

ag. The Ministry of Planning were asked to state (i) the principle 
followed in making above proviSion in the Rules, and (if) whether 
IUch a liability is for all degree- holders in Engineering or for only 
those serving in the Planning Commission. The Ministry stated 
in their reply that it had been decided by them, in consultation with 
the Department of Personnel, to delete Rule 6 of the above Rules. 

40. 1'h$ Committee on Subordinate Leg:slation (1973-74), which 
considered the reply of the Ministry, observed in paragraph 141 of 
their Twelfth Report (Fifth Lok Sabha) as under:-

"The Committee note with satisfaction that ..... the Ministry 
of Planning .............. have agreed to delete the 
rule regardi'ng liability to serve in the Defence Services 
as such a provision is required tb be made only in Rules 
for recruitment of graduate engineers and doctors. The 
Committee desire the Department of Personnel ""rI 
Administrative Reforms to issue necessary irutruct' ons to 
all the Ministries/Departmenta to examine the recruit-
ment Rules w;th which they are concerned, and delete 
therefrom the provision regarding liability to seNe in 
Defence Service where it ;s not necessary to keep it in 
order to maintain uniformity in the Rules." . 

41. In compIiar.ce with Committee's recommendation, the 
Planning Commission furnished a copy of the'r Notification No. 
A. 12011/2/71-Adm. II dated 30 March, 1974 containing the amend-
ment to delete the clause regarding Uability to serve :n the Defence 
Services from the Recruitment Rules for the post Of Vp";tvn" 
Operator in the Planning Commiss'on. When asked to furnish the 
G.S.R. n1,lIllber and the date of publication of the said notification 
in the Gazette of India, the Plann'ng Commission stated as under:-

" ..... the .Planning Commission have not rece~v~tl anv com-
munication from Government Of India Press jnd'c~tin<T 
the G.S.R. number under which the Planning COm""; ...... ·-
(Veritype Operator) Recruitment (Amendment) Rules, 
1974 nave been publ:shed in the Gazette of India. They 
have, however, been. requested to indicate the said G.S.R. 
number. It will be communicated to the Lok Sabha 
Secretariat as and when received. 

G. After protracted correspondence with the Planning Commis-
sion in this regard, the Committee were ultimately informed by the 
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PI_ning Cnmmiuion vide their reply dated 4 FebnJa.ry. 118l all 
UDder:-

" ..... Planning CommjRlriOD have made all the eftort.- ~ 
tracing out the G.S.R. number under wh ch the PlanniD. 
Commission's Veritype Operator Amendment Recruitment 
Rules have been published by the Government of lndia 
Prell. In this connection it may be ment oned that Gov-
ernment of India Press, Ring Road have informed Plan-
niDg Commission that they have not been able to locate 
the said G.S.R. number. An offic al Of Planning Comm1s-
sian was deputed to go to the Department of Publication 
to trace out the said G.S.R. number. That effort also 
failed. In the circumstances the only way out seems to 
be to send the amendment Notification again to the Gov-
ernment of Ind.;a Press for publication in Gazette of India. 
But the Staff Inspection Unit of Ministry of Finance had 
some time back studied the work load Of Planning Com-
mission's Sect'ons/Branches and had not recommended 
the post of Veri type Operator in Planning Commission. 
In view of it the cadre of Veritype Operator wh ch had 
only one incumbent has since been aboli-3hed w.e.f. 30th 
September, 1977. The services of the incumbent were 
placed at the disposal of Central (Surplus Staff) Cell and 
the incumbent, who opted for voluntary ret rement, has 
since been retired from Government service w.e.f. the 
forenoon of 1st October. 1977. In view of it. it is felt that 
there is no need of notifying the said Amendment Recruit-
ment Rules, again ...... , 

43. Aceorclin, to the Planning Commission they had sent to the 
Govemment of India Press a Notification No. lZOlllZ!ll-Adm.I1 
dated 38 March, 1ft' containing the amendment to decide the rule 
reprdlDc llabllity to serve ill the DefeDce Servkes from the He-
uuit:meat .......... puhUsIaecI ill the 0fBda1 Gazette. The 
Committee are IAll'prised that neWier the PlaDnmg CommiBaioD nor 
the Govemment of India Press could tTaee the publication nf the 
aforesaid notUkation ill the Goette. The Committee deplore this 
cr-s .. liIeDce on the part of thie eoneeJ'Dell a1dlloriti.. .. tM 
lm,ortaDt matten of publication of stMatory Rules in the Gazette 
aad desire the PIamUng c-unhsioD that tile whole eMe sIIoaY 1te 
daeroachI,. mquinMI mto aDd to appriBe the Committee about the 
~tW. __ taken iD this reprd to a'" recwi ... .r 
... iDddeata In fatve. 
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44. In view of the subsequent deveiopmeDt the post of Vult),. 
'Ope~tor has since been abolished in the Planning Comntission and 
that the incumbent holding the post has voluntarily retired with 
dect from .. t October, 1977 rendering the Recruitment Rules for 
Veritype Operator virtually inoperative, the Committee will Uke th 
Planning Commission to examine the need to retain these Rules. 

(ii) IMPLEMENTATION OF RECOMMENDATIONS CONTAINED 
IN PARAGRAPHS 49-61 OF THE ELEVENTH REPORT 
OF COMMITTEE ON SUBORDINATE LEGISLATION 
(SIXTH LOK SABRA) RE: INDIAN CIVIL ACCOUNTS 
SERVICE (GROUP IA') RECRUITMENT RULES, 1977 

(G.S.R. 537 OF 1977). 
45. Rule 22 (2) (a) of the Indian Civil Accounts Service (Group 

"A') Recruitment Rules, 1977 provides that inter-se seniority of the 
persons falling under clauses (a) and (b) of sub-rule (1) of rule 
6 appointed to the service .after the initilll constitution shall be deter-
mined in accordance with the general orders regulating seniority of 
Government employees :ssued by Governme'nt from time to time. 

46. It was feit that principles of det~rmining seniority being 
basic ingred;ent of recrlXitment rules should be l'8id down in the 
rules. In this connection, while drawing attention of the Ministry 
of Finance (Depart.ment of Expenditure) to the following observa-
tions Of the Committee made in paragraph 64 of their Second Report 
(Sixth Lok Sabha) , they were requested to state whether they 
had any objection to incorporate the principles of determining 
seniority in the above rules:-

....... The Committee feel that the criteria for determining 
seniority, being a basic ingredient of the recruitment 
rules, should be incorporated in the rules and not left to 
be determined through executive instructions, as the 
executive instructions issued by Government are not 
published in the Gazette nnd therefore, the:r reasonable-
ness or fairness cannot be juclgcd by the Committee. The 
Committee note in tl'js connection that criteria fDr' deter-
mining seniority have been laid down in a number of 
rules including the Indian Economic/Statistical Service 
Rules, 1961. The Committee, therefore, desire the Ministry 

of Defence to 'amend the Defence Science Service Rules to 
incorporatp therein the criteria for determining seniority." 

47. The Ministry of iFance, in th~ir reply dated 10 January, 
1978, stated as under:-

"Incorporation of principle, tOT determining the seniority in. 
the Recruitm.en.t Rules. The Cadre authorities have, gene-

1807 LS 
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f'N.y u., optiml .~ to toUPW ibe ,eneral principles tor 
seniority laid down by the Department Of Personnel and 
Admin1strative Reforms or to evolve their own BeIliority 
principles to suit the requirements of the indivitiual service. 
~v~ ,the ca~~ authoriti~ formulate their own 
principles of seniodty as in the example quoted, these 
principles '8r~ .6,P.elt out ~ the ~~~ rul~$. Wherever 
the· Cadre 'authorities f~liow t;he 'general ptinClples ~ 
seniority'laid down by the Department of ~~~~l, it is 
not customary to lay down th~ principles in the Service 
Rules In fa~t the vast majority of Recrtii~t Rules do 
not spell out the principles of seniority because they 
follow the general principles laid down by the Department 
of Personnel and Administrative Reforms." 

48. After considering the matter in all aspects, the ColllD1ittee 
in paragraphs 41'-51 of their Eleventh Report (Sixth Lok Sabha) 
ob~ as under:-

"The Committee are unable to appreciate the contention of 
the Ministry of Finance (Department of Expenditure) 
that wherever the cadre authorities follow the general 
principles of seniority laid down by the Department of 
Personnel, it is not customary to incorporate them in the 
Service Rules. The Committee note that general prin-
ciples of seniority laid down by the Department of Per-
sonnel are in the form of executive instructions and 811 
such they do not come to the notice of the Committee for 
adjudging their fairness or otherwise. 

In paragraph 64 of their Second Report ,(Sixth Lok Sablm) 
the Committee had recommended that the criteria for 
determining seniority, being a basic ingredient of the 
recruitment rules should be incorporated in the rules and 
not left to be determined through executive instructions. 

The Committee reiterate their earlier recommendation and 
desire the Ministry of Finance to incorporate the prin-
ciples of determining seniority in the Indian Civil Ac-
counts Service (Group 'A,) Recruitment Rules, 19'17." 

48. In their action taken note dated.15 December, 1978 th~ 
Kinistry of Finance (Department of Expenditure) stated as under:-

<CParagraphs 49-51:-The criteria for determining the 
seniority decide anly the list to be C()~!dered J?y Ute 
DPC for promotion· 'apd does not maifTlafir 'affect tbft 

, . . .... ". ,~. ~. . 
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important ingredients of recruitment, i.e. method.oI 
recruitment, various feeder groups from which the posts 
are to be filled up, the educational qualifications and the 
experience required, the zone of consideration, the com· 
position of the DPC etc. Incorporating the criteria for 
determining seniority in the Recruitment Rules would 
encumber these Rules with a large number of details. 
The general principles of seniority laid down by the 
Department of Personnel run to seven pages and would 
make the Recruitment Rules cumbersome. These factors 
have already been placed before the Committee on Sub-
ordinate Legislation of Rajya Sabha by the Jt. Secretary 
(E) D.P.A.R. on 17-4-78. It is, therefore, considered that 
it may not be desirable to include the principles of 
seniority in the recruitme'llt rules." . 

50. At their sitting held on 5 January, 1981, the Committee con-
sidered the action taken note of the M;nistry of Finance (Depart-
ment Qf Ex~nditure) and decided to hear evidence of the repre-
sentatives Of the Department of Personnel and Administrative Re-
forms for not incorporat'ng in the Recruitment Rules the principles 
of determining seniority of persons appointed under the Indian 
Civil Accounts Service (Group A) Recruitment Rules, 1977. 

51. At their sitting held on 4 August, 1981, the Committee heard 
evidence of the rerresentatives of the Department of Personnel and 
Administrative Reforms on this matter. 

52. On being enquired whether the Ministry of Finance sought the 
advice of the Departme'llt of Personnel and Admin:stJ'ative Reforms 
regarding inclusion of principles determining the seniority in the 
Indian Civil Accounts Service (Group 'A') Recruitment Rules, 1977, 
the representative of the Department of Personnel and Administra-
tive Refonns explained that the Department Of Expenditure had 
!'eferred the matter to them through a D.O. note on 9 September, 

.. 1978. On 8 Novem,ber, 1978. they advised the Ministry of Finance 
that the recruitment rules and seniority rules were two different 
things and it would not be proper to include the same in 'the re-
cruitment rules. It was suggested that this position might be ex-
plained to the Lok Sabha Secretamt. 

53. The representative of the Department of Personnel and 
Administrative Reforms further stated that a somewhat similar 
point was raiSed by the Committee on Subordinate Legislat:on of 
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Bajya &abha in regard to the recruitment rules for the poet of 
Administrative Oftlcer of the Delhi Milk Scheme. The Rajya Sabha 
Committee had observed that the general principles for preparing 
eligibility list for promotion purposes should be incorporated in 
the recruitment rules, On a reference made by the Department of 
Agriculture, they were advised to inform the Rajya Sabha Sec-
retariat that it would not be feasible to accept the recommendation 
because eligibility list was prepared b accordance with the general 
practice fo:lowed in the Government of India, On 17 April, 1978, 
representative of the Department Of Personnel and Administrative 
Reforms appeared before the Rajya Sabha Committee and explain-

,ed to them the position in the matter. According to the represen-
tatlveof the Department of Personnp.l and Administrative Reforms, 
the Rajya Sabha Committee had sin;:e dropped the matter. 

54. The representative .of the Department Of Personnel and 
Administrative Reforms also quoted the following advice given by 
t!lC Mfn:stry of Law in another case: 

"The decision in Nagarajan's and Sant Ram's cases have to be 
taken as determining only the question adjudicated upon 
therein. While the former had inter a!ia laid down that 
the State Government has executive power to make 
appointments without any obligation to make rul€03 of 
recruitment etc. under Article 309 for the purpose of 
constitution a service or creation of posts or ftlling them, 
the latter enunciated the legal principles that while Gov-
ernment cannot amend or supe!'Sede statutory rules by 
ndministrative instrllctions, if rules are silent on any 

partieular point, Government can fill up gaps and supple-
ment rules already framed." 

:"T.1 When pointed out that the executive instruct·ons could not 
take the place of statutory rules and the Committee could not go 
mto them as they were not published in the official Gazette. the 
renresentative of the Department stated that where sbtutory rules 
w~re "lent. execut.ive instructions could be issued to fill in the gape, 
and this position had been accepted by Law Courts including the 
Supreme Court. He added that instructions governing senior;ty 
rules were i~1Jed by Government in consultation with the Union 
Publ1c Service Commission who had agreed to that arrangement 

56. When asked as to what the diftleulty was in incorporating the 
executive instnlctions in the rules, the representative stated that 
if seniority rules were to be incorporated as part of statutory re-
cruitJnent'r::les. whenever there was any change In any part df the 
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seniority rules it would become necessary to carry out amendment 
to all the 55 or 60 recruitment rules for various services as also the 
!solated posts wh!ch were governed by similar seniOrity rules. He 
added that Q,asic principles of seniority were laid down by the Home 
Ministry in 1959. 

57. When asked to indicate the latest court judgement other than 
the one of 1972, the representative stated that he had not come 
across any other such judgement. He agreed that the Supreme 
Court had not debarred the Government from making the executive 
instructions a part of the rules. He felt that Constitution did not 
make it obligatory or otherwise compulsory that every thing per-
taining to recruitment rule or conditions of service be made by 

way Of statutory rules. 

58. When pointed out that Article 309 did not provide for issuance 
of executive instructions and that Committee could not apply their 
mind as to the soundness of such instructions, the represe-ntative 
stated that it was a permissive provis:on and the Courts had accept-
ed this position. He felt that Article 309 did not debar Government 
from :ssuing executive orders on a matter 011 which the rules and 
law were silent. 

59. The representative explained that it was not the intention 
of the Government to keep anything deliberately out of the purview 

Of the Comm;ttee. According to him, it was hardly possible that 
every thing pertaining to a service could be codified under statutory 
rules.· He !elt that certain matters could be best left to be deter-
mined by executive instructions. 

60. The representative admitted that there were a few excep-
tional cases where there was a deviation and the seniority rules were 
incorporated in the statutory rules for a special kind of service e.g. 
All India Services like Indian Administrative Service, Indian Police 
Service and so on. For certain grades in the Central Secretariat 
Service, there were certain statutory rules. But, by and large, for 
about 55 Class I Central Civil Services, the recruitment rules did 
not incorporate the seniority rules. 

61. The Committee are not CODvineed with the reply of the 
MiBistry of FinaDee (Department of Expenditure) and the argu-
meat. advanced by the representatives of the Department of Per~ 
IOIUIeI and Administrative Reforms during their erideDce before 
the Committee for not ineorporatiDg in the Indian ad Aeeouat. 
Sea ,lee (Group A) Beendtment Bales, 1m. the prlndpJe. of deter-
mhdnc IeDioritJ' of ...... appointed to that seniee. fte Cola-
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mittee feel that it should not be cW6cult for the Ministay of Finance 
(Department of E:s:penditure) to give tbe details reprdina' deter-
mibation of seaiority in concise form as an Amlexure to tbe re-
eruitment Rules. The Committee, therefore. reiterate their earlier 
reeommendation that all statutory orders should be self~ODtaiDeci 
aDd nu matter be governed by executive instructions and desire tbe 
MiDi .. try of Finance (Department of Expenditure) to amend tbe 
lDdian Civil Accounts '(Group A) Recruitment BuIes, 1971 by 
ineorporating therein the printiple5 of detennining geniority of 
persons aprointed to tbat senice. 
(III) IMPLEMENTATION OF RECOMMENDATIONS CONTAIN-

ED IN PARAGRAPHS 39-40 OF THE SIXTEENTH REPORT 
OF COMMITl'EE ON SuaORDINATE LEGISLATION (SIXTH 
LOK SABRA) RE: THE JUDGES OF THE GAUHATI HIGH 
COURT (ALLOCATATION OF SALARIES AND ALLOWAN-
CES) ORDER, 1975 (S.O. 4932 OF 1975) 

62. The Judges of the 'Gauhati High Court (Allocation of 
S'llaries and Allowances) Order, 1975 was published in the Gazette 
of India, Part II Section 3(ii) dated 22 November, 1975 but retros-
pective effect had been given to the Order W.e. f. 21 January, 1912. 
The North Eastern Areas (Reorganisation) Act, 1971, under which 
the Order has been issued does not provide for giving retrospective 
effect to Orders issued thereunder. 

6J. The Ministry of Law, Justice and Company Affairs (Depart-
ment of Justice) were asked to state the reasons for giving retros-
pective effect to the above Order without any authority to do so 
under the enabling Act. In this connection, attention,of the Ministry 
was also invited to an observation of the Attorney General that no 
subordinate legislation could have any retrospective effect unless the 
Act under which it was framed itself empowered such legislation to 
be operative retrospectively. 

64. In their reply dated 16 September, 1978, the Ministry of Law, 
JU8tice and Company Mairs (Department of Justice) stated as 
follows: -- ........ the Judge of the Gauhati High Court (Allocation of 

Salaries and Allowances) Order, 1975 (S.O. 4932 of 1975) 
was made in exercise of the powers confau:d by Section 
33 of ~ North Eastern Areas (ReorganiaUob.) Act, 1971 
for allocating expenditure in respect of the salaries and 
allowances of the Judges of.. the GatJhati High Court 

amonpt the Statet of A.am, Nagalllbd, Keglialaya. 
M.nipur, Tripure'lIbd' the' UnkIn Terrltottes' of ArunaehaJ 
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Pradesh and Mizoram for which a common High Court 
was provided under the Act. Since the expenditure had 
to" be apportioned with effect from the date the common 
High Court had come into exi~nce i.e. 21st January, 
1972, the Order was made effective from that date. 

As regards the delay in issuing the above Order, it may be 
stated that protracted correspondence took place between 
the Government of India and the North Eastern States 
to decide the basis of allocation of expenditure in respect 
of Gauhati High Court. A meeting was convened at 
Shlllong on 27th July, 1974 to discuss the question. A 

formula for allocation of expenditure was evolved at the 
meeting. Since the matter involved financial implica-
tions, the same was referred to the Ministry of Finance for 
their concurrence/comments ~n 7th August, 1974. After 
examining the case, the Ministry of Finance referred back 
the case to this Department on 3{)th April, 1975 maldng 
certain suggestions and advising consultation with the 
Ministry of Law on the constitutional position. After 
further examining, the draft of the Order was referred to 
the Ministry of Finance on 17th June, 1975. The file was 
received that in the department on 23rd July, 1975 
whereafter the draft Order was sent to the Legislative 
Department on 30-7-1975. Certain clarification sought by 
the Legi3Iative Department were given on 16th August, 
1975. The draft Order was concurred in by the Legis-
lative Department on 29th September, 1975 and the same 
was issued on 27th October, 1975. 

Since the matter was important, complicated and inv.oIved five 
States and two Union Territories, the delay in the issue of 
the Order could not be avoided. An explanatory note 

stating the reasons for giving retrospective effect to the 
Order could not be published along with the Order 
through oversight which is regretted. It may, however, 
be stated that by giving the order retrospective effect, 
nobody is adversely affected." 

65. Not satisfied with the reply of the Ministry of Law, Justice 
and Company Mairs (D~partment of Justice), the Committee in 
paragraphs 39-40 of their SiXteenth Report (Sixth Lok Sabha) 
obServed as under: 

"Although the re~ns expJ,ained by the MinilJtry of Law, 
Justice and Company Affairs (Department of JUltice) for 
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giving retrospective dect to the judges of the Gauhati. 
High Court (Allocation of Salaries and Allow&nce.) Order .. 
1975, appear to be plausible yet no Subordinate Legisla-
tion can have retrospective effect unless the Act under 
which it has been framed empowers such legislation to-
be operative retrospectively. The reply of the Ministry 
that Explanatory Note that nobody would be adversely 
affected by the retrospective effect given to the Order 
could not be published along with the Order through 
oversight is not convincing and relevant to the point at 
ilSUe. 

The Committee are of the viev-: that giving of Explanatory 
. Note stating the reasons for giving retrospective effect to 

the Order does not validate the retrospective effect unless 
it is authorised by the parent statute. The Committee. 
therefor.c, desire the Ministry of Law (Department of 
Justice) to bring an amendiIig legislation at an early date 

so that the power to give retrospective effect to the Order 
flows from the North Eastern Areas (Reorganisation) Act, 
1971." 

86. In their nction k'lken note dated 6 September, 1979, the 
:MinJstry \ stated as under: 

II •••••• Section 33 of the North Eastern Are:::s (Reorganisation) 
Act, 1971 pro':hles that th~ expenditure in respect of 
salaries and allowances of the Judges of the common High 
COW'i. shtlll be allocated amongst the States of Assam. 
Manipur, Meghalaya. Nagaland and Tripura and the-
Union in such proportion as the President may, by order.. 
detennine. Pursuant to the above provision, the President 
issued an order called the Judges of the Gauhati High 
Court (Allocation of Salaries and Allowances) Order, 1975 
on 22-11-75, It is shted in the Order that it shall be 
deemed to have come- into farce on 21-1-72. The Order 
refers to the allocation of the expenditure by laying down 
eerta1n. criteria set out therein. 

The Committee on Subordinate Legislation (Sixth Lok Sabha) 
have pointed out that no subordinate legislation could have 
retrospective effect unless the Act under which it has beell 
framed empowered such legislation to be operative retro.-
peettvely. The Committee has. therefore, suggsted that 
an amendtng leglslatioll should be made 80 that the power . 
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to give retrospective effect to the Order would be contained 
in the Act itself. 

It may be pointed out that in the various enactments dealing 
with"reorganisation of States similar powers have been 
conferred on the President to make an Order without 
specifying as to whether the power is to be exercised 
prospectively or retrospectively. In this connection, 
reference may be made to section 92 of the States Re-
organisation Act, 195-6, section 66 of the Bombay Re-
organisation Act, 1960, section 65 of the Punjab Reorganisa-
tion Act, 1966 and section 56 of the Assam Reorganisation 
Act and Meghalaya Act, 1969. The above provision deal-
ing with the powers of the Central Government to order 
allocation or adjustment in certain cases, cannot be viewed 
as instances of subordinate legislation. There is also a 
provision similar to section 33 (jf the 1971 Act in section 
29(2) of the Punjab Reorganisation Act, 1966 dealing with 
the allocation of the expenditure in respect of the Salaries 
and allowances of the judges of the common High Court 
of Punjab and Haryana. Government are advised that 
the legal position is that where the legislature does no 
more than enable a duly authorised officer (in the present 
case the President) to meet the contingencies and deal 
with various situations as they arise, there is no delegation 
of legislative authority. No authority is vested in the 
President to enact any subordinate Legislation. What the 
provision contemplates is only to issue an executive order 
by the President. It is inherent in the provision that such 
an order may date back to the time when the common 
High Court envisaged in section 33 was established. 

Since the provisions dealing with the powers of Central Gov-
ernment to order allocation or adjustment in certain cases 
cannot be viewed as instances of subordinate legislation 
Government are advised that it is not necessary to bring 
legislation amending the North Eastern Areas (Reorganl. 
sation) Act, 1971 to enable the President to issue an Order 
under section 33 of that Act for allocatiqn expenditure on 
the common High Courts between the concerned States 
and the Union Territories retrospectively. 

Tbia faues with the approval of the Minister of Law, Justice' 
and Company A1fair8.-
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87. At their sitting held on 5 January, 1981, the Committee con-
sidered the above action taken note of the Ministry of Law, Justice 
and Company Mairs (Department of Justice) and decided to hear 
evidence of the representatives of th,e Ministry' in the matter. 

68. At their sitting held on 5 August, 1981, the Committee heard 
evidence of the representatives of the Ministry of Law, Justice and 
Company Affairs (Department of Justice). 

69. At the outset, the Committee desired to mow from the re-
presentatives of the Ministry the reasons for delay of over two years 
on their part in replying to a reference made to them on 7 may, 1976. 
The representative of the Ministry regretted that there had been 
delay by the Ministry in giving a reDly. He submitted that the 
Department of Legal Affairs had to be consulted in the matter. The 
matter had to be reviewed in the Department of Justice also . . 

70. When asked as to the procedure adopted in the Ministry to 
deal with Parliamentary references, the representative stated that 
the first noting was that of the Assistant. He further conceded thdt 
initially the matter was lost sight of and it was only when a re-
toinder came from the Lok Sabha Secretariat that the action started. 

71. When enqujred whether the reply dated 16 September, 1978_ 
could be taken as the considered opinion of the Ministry after exa-
mining the matter in all aspects, the representative stated that it was 
bast"d on a precedent in an identical case pertaining to the Punjab 
and Haryana High Court. He added that the point at issue was 
whether an Order could be issued by the President with retrospective 
effect The view taken by the Ministry of Law (Department of 
Legal Affairs) had been that the giving of retrospective effect, in 
the particular case, Was inherent in the Act itself. Moreover, it 
wu not a case of subordinate legislation. The President issued the 
Order in pursuant to the provisionS contained in Section 33 of the 

North-Eastern Areas (Reorganisation) Act. 1971, which would not 
be viewed as an iDltanee of subordinate legislation. What the pro-
vfJlon contemplated was only to issue an executive order by the 
President. 

72. When pointed out that the position now taken by the Ministry 
was c:llfterent from what they had stated earlier in their reply dated 
1!' ~ptember, 1t'18, the representative resretted that they had not 
consulted the Department of Legal Main at that stage and the 
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necesnty of giving reasOllI for retrospective effect wu accep~ by 
them out of deference to the wishes of the Committee. 

73. The Committee have reconsidered the matter in the light of 
the evidence liven by the representatives of the Ministry of Law, 
.Justice and Company Affairs (Department of Justice). The Com-
mittee are inclined to accept the plea of the Ministry that the Judges 
of the Gauhati High Court (Allocation of Salaries and Allowances) 
Order, It'15 (S.O. 4932 of 1975) was in the nature of an executive 
order and did not involve subordinate legislation. The Committee, 
therefore, do not desire to pursue their earlier recommendation made 
in paragraphs 39-40 of their Sixteenth Report (Sixth Lok Sabha). 

74. The Committee are, however, constr~ed to observe that 
initially the Department of Justice had not obtained the opinion of 
the Department of Legal Affairs before furnishing their comments 
on the reference made by the Committe~ which resulted in inordi-
nate delay in finalisation of the matter by the Committee. 

75. In order to avoid recurrence of such situations in future the 
Committee recommend that whenever any reference is made by the 
Committee to the Ministries/Department, they should give it 
prompt attention and consider the matter in all aspects including 
obtaining the opinion of the Department of Legal Affairs, if con-
sidered necessary, before furnishing their comments for consideration 
of the Committee. 

NEW DELHI; 

.f September, 1981. 
MOOL CHAND DAGA, 

Chairman, 
Committee on Subordinate LegisTation. 
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APPENDIX I 

(Vide l,:.l'ugraph 5 of the Report) 

SUMMARY OF MA1N RECOMMENDATIONS/OBSERVATIONS 
MADE BY THECOMMITI'EE 

S. 
No. 

(1) 

1 (i) 

(ii) 

2 

Para No. 

(2) 

9 

10 

13 

Summary 

(3) 

The Committee note that, on being pointed 
out, the Ministry of Industry (Department of 
Industrial Development) have amended the Note 
below Appendix 'J' to the Indian BoUer Regu-
lations, 1950 (Vide G.s.R. 251 of 1981) to provide 
for recording of reasons in writing for granting 
relaxation in inspection by the Inspection 
Authority. However, the Commitfee are of the 
view that suitable guidelines should also be laid 
down for granting such relaxation in order to 
make the Regulations self-contained. 

The Committee are not happy over the Wl-

usually long time of more than 2 years taken by 
the Ministry in processing a routine amendment 
and desire them to streamline the procedure in 
this regard to obviate recurrence of such avoid-
able delays. 

The Committee note with satisfaction that, on 
being pointed out, the concerned Ministry 0'1 
Labour have amended the entry under Column 
11 of the Schedule appended to the Directorate 
of Training, Directorate General of Employment 
and Trai~ing (Class I and Class II posts) Re-
cruitment (Amendment) Rules, 1978 relating to 
the post c1f Training' Officer (Secretarial Prac-
tics) (Vide G.S.R. 193, dated 13 February, 1981) 
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(1) (2) (3) 
---------_._-----

3. (1) 17 

(U) 21 

• (1) 25 

------

so as to indicate that period of deputation shall 
ordinarily not exceed· three years. 

The Committee are not convinced with the 
arguments advanced by the Ministry of Petro-
leum, Chemicals and Fertilizers (Department of 
Petrole"olm) for not framing separate set of 
Rules. The Committee have time and again 
emphasised that the Rules should, as far as 
possible, be self-contained and self-explanatory 
and 'legislation by reference' should be scrupul-
ously avoided. The Cormru1tee, therefore, 
desire the Ministry of Petroleum, Chemicals and 
Fertilizers (Department of Petroleum) to frame 
a compact set of Rules governing the conditions 
of service of the employees of· the Oil Industry 
Development Board at an early date. 

The Committee note that Contributory 
Provident Fund Rules made by the Board have 
been published in the Gazette of India as also 
laid on the Table of the House. The Committee, 
however. observe that as the practice of pub-
lishing of Rules in the Official Gazette and 
laylng them on the Table of the Rouse is already 
followed. the Ministry of Petroleum, ana 
Chemicals (Department of Petroleum) should 
have no objection to giving if a statutory foot-
ing by incorporating a suitable provision in the 
Oil Industry Development Board Employees' 
(General Conditions of Service) Rules, 1978. 

The Committee note that, on being pointed 
out, the Ministry of Shipping ana Transport 
(Ports Wing) have agreed to amend sub-
regulation (b) of regulation 5 of the Tuticorin 
Port (Authorisation of Pilots) Regulations, 1979 
so as to lay down the limit of age relaxation for 
IIppointment of the Probation Pilots in respect of 
Ex-servicemen and Scheduled Caste/Scbeduled 
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Tribe candidates. The Committee concur in 
with the amendments proposed by the Ministry 
in this regard excepting clause (iii) thereot 
which the Committee feel is again in the nature 
o'f vaguely defined provisions of li.w. The Com-
mittee, therefore, desire the Ministry to Issue the 
proposed amendment at an early date omitting 
clause (iii) thereof. 

The Committee note with satisfaction that, on 
being pointed out, the Ministry of Shipping and 
Transport (Ports Wing) have decided to delete 
regulation 6 (2) of the Tuticorin Port (Authori-
sation of Pilots) Regulations, 1979. The Com-
mittee desire the Ministry to notify the amend-
ment in this regard to an early date. 

33 The Committee are not convinced with the 
argument advanced by the Department of Space 
that if all the detailed terms and conditions of 
recruitment were to be incorporated in the Rules, 
it would make them unwieldy and cumbersome. 
The Committee have time and again emphasised 
that Rules should, as far as possible, be self-
contained. Apart from that, the terms and con-
ditions outside the Rules through the Depart-
me:1tal Instructions, are not published in the 
Official Gazette and, therefore, escape the 
scrutiny o'f the Committee. The Committee de-
sire the Department of Space to indicate the 
terms and conditions in brief by way of an an-
nexure to the Department of Space Employees' 
(Classification, Control and Appeal) Rules, if 
these tend to make the Rules unwieldy and 
cumbersome. 

37 The Committee note with satisfaction that, on 
being pointed O'Ut, the Ministry of Commerce 
have amended the relevant rules, namely, Rule 
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3 of the Export of Roas~ed and Salted Cashew-
Kernels (Inspection) Rules, 1978 and Rule 3 of 
the Export of Rosin (Inspection) Rules, 1978, 
vide S.D. 7 dated 6 January, 1979 and S.O. 2210 
dated 30 June, 1979 respectively, indicating 
therein the S.O. numbers and the dates of their 
publkation in the Gazette under which th& 
specifications recognised by Government were-
pubHshed. The Committee, however, desire the-
Ministry to take care in future to. ensure that 
whenever similar Rules are notified, they in~ 
variably indicate the relevant S.O. number and 
the date of its publication, containing the speci-
fications recognised by Government in that be-

I 
half, without waiting for the Committee to point 
it out. 

According to the Planning Commission they 
had sent to the Government of India Press a 
Notification No. A.12011/2/71-Adm.II dated 30 
March, 1974 containlng the amendment to delete 
the rule regarding liability to serve in the 
Defence Services from the Recruitment Rules 
for being published in the Ofl\cial Gazette. The 
Committee are surprised that neither the Plan-
ning Commission nor the Government of India 
Press could trace the publication of the afore-
said notiJlcation in the Gazette. The Committee 
deplOl'e this gross negligence on the part of the 
C'lncerned authorities in the important matter of 
publication of statutory Rules in the Gazette 
and desire the Planning Commission that the 
whole cue should be thoroughly inquired into 
and to apprise the Committee ahaut the correc--
tive measures taken in this regard to avoid re-
currence of such incidents in future. -

In view ot the sUDsequent developments the· 
post of veritype Operator hu sinee been abolish-
ed in the Planning Commission and that the in-
cumbent holding the post has voluntarily re-. 
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tired with effect from 1 October, 1977 rendering 
the Recruitment Rules for Veritype Operator 
virtually inoperative., the Cornm1tt'tte will lilte 
the Planning Commission to examine the need 
to retain these Rules. , 

The Committee are not conVinced with the 
reply of the Ministry of Finance (Department of 
Expenditure) and the arguments advanced by 
the representatives of the Department of Per~ 

, sonnel and Administrative Reforms ,during their 
, evidence before the Committee for not incorp~ 

rating in the Indian Civil Accounts Service 
(Group A) Re:l"'llitm~nt Rules, 1977, the princi~ 
ple<; of determining seniOrity of persons ap· 
pointed to that service. The Committee feel 
that it should not be diffi~ult for the Ministry o'f 
Finance (Department of Expenditure) to give 
the details regarding determination of seniority 
in concise from as an Annexure to the recruit~ 
ment Rules. The Committee, therefore, reiterate 
their earlier recommendation that all statutory 
o!"ders should be self-contained and no matter 
be governed by executive instructions and desire 
the Ministry of Finance (Department of Expen. 
diture) to amend the Indian Civil Accounts 
(Group A) Recruitment Rules, 1977 to incorpo. 
rate therein the prinCiples of determining 
seniority of persons appointed to that service. 

The Committee have reconsidered the matter 
in the light of the evidence given by the repr~ 
sentatives of the Ministry of Law, Justice and 
Company Affairs (Department of Justice). The 
Committee are inclined to accept the plea of the 
Ministry that the Judges of the Gauhati High 
Court (Allocation of Salaries and AllOwances) 
Order, 1975 (S.O. 4932 of 1975) was in the nature 
of an executive order and did not involve sub· 
ordinate legislation. The Committee, therefore, 
do not desire to pursue their earlier recommen~ 



(2) 

(n) '14 

(Hi) 75 

32 

(3) 

dation made in paragraphs 39-40 of their Six-
teenth Report (Sixth Lok Sabha). 

The Committee are, however, constrained to 
observe that initially the Department of Justice 
had not obtained the opinion of the Department 
of Legal Mairs before furnishing their com-
ments on the reference made by the Committee 
which resulted in inordinate delay in linalisatf6n 
of the matter by the Committee. 

In order to avoid recurrence of such situations 
in future the Committee recommend that 
whenever any reference is made by the Com-
mittee to the Ministries/Departinents, they 
should give it prompt attention and consider the 
matter in all aspects including obtaining the 
opinion of the Department of Legal Affairs, if 
considered necessary, before furnishing their 
comments for consideration or the Committee. 



.. APPENDIX U 
(Vide para 32 of the Report) 

A copy of Department of Space's O.M . No. 2110(32)176.1 dated. 
7 September, 1977 

No. 2110(32) 176-1 
Government of India 
Department of Space 

OFFICE MEMORANDUM 

Bangalore-560009. 
September 7, 19'77 

Subject: Department of Space Employees' (Classification, Control 
and Appeal) Rules, 1976-Qu.,estion whether retired Gov-
ernment servants can be allowen to assist Government 
servants involved in disciplinary proceed:ngs. 

The undersigned is directed to state that Rule 11 (8) of the 
Department of Space Employees' (Ciassiftcation, Control and 
Appeal) Rules, 1976 provides that an employee involved- in discipli-
nary proceedings may take the assistance of other employees or a 
Government servant belonging to any other Central or State 
Government Department to present the case on his behalf, but may 
not engage a legal practitioner for the purpose unless the Presenting 
Officer appointee: by the msciplinary authority, having regard to 
the circumstances of the case, so permits. The question whether 
Government servants involved in disciplinary proceedings can take 
the assistance of retired Government servants to present their case 
on their behalf has been consideren and it has been decided that 
Government servants involved in the disciplinary proceedings may 
also take assistance of retired Government servants subject to follo-
wing conditions: 

(i) The retired Government servant concerned should have 
retired from service under the Central Government. 

(2) No retired Government servant can take up more thaD 
two cases at a time. At the time of appearance before 
the Inquiring Oftlcer the retired Government servant 
should certify that he has only two cases on hand at that 
time. 

(3) A retired Government servant cannot assist Government 
lerVant in disciplinary proceedings after the expiry of 
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three years from the date of his retirement. The retired 
Government servant should produce before the Inquiring 
Officer, a declaration regarding his date of retirement. 

(4). If the retired Government tervant is also a legal prac-
titioner, the restrictions on engaging a lej8l practitioner by 
a c\elinquent Government servant to present the case on 
hlI behalf, contained in. Rule 11 (8) of the Department 
of Space Employees; (Classification, Control and Appeal) 
Rules, 1976 would. apply. In the matter of payment of 
travelling and other expenJes to the retired Government 
Ben'aht assisting a government servant in disciplinary 
proceedings, the instructions contained in the Minis-
try of Home Mairs OfBce Memorandum No. 
161122I66-AVD . dated August 18, 1960 (Annexure) 
wID apply. The retired Government servant con-
eenied. will be cteemed to belong to the grade of Gov-
ernmebt servants to which he belonged. to immediately 
before his retirement for the purpose of these instructions. 
1'he ~diture ott account of tdvelliilg and other ex-
penaee will ~ bOrne by the DePartment or Oftices to 
Whieh the deUnquent Govemment servant belongs. 

Ponnal amendment to the Department of Space Employets' 
(d'ulfteation, Control and. Appeal) Rules, 1976 to «ive efteet to the 
above cIeci.slon will be ilsued aeper.tely. 

The deetslohs cOntained in thIt Oftice M'emorwttm may be 
brtfti~t \t) thi! neti~ at all eoneernerl 

To 

The Hlnd1 veralon will follow. 
Sdl~ 

(p. A. Menon) 
Under Secretary to the Government of India 

All Cent.MIUnlta. 

Copy alIo to: 
All concerned as per General Cireulation List. 

c.o. to: Administrative OfBcer (R) I Department of Space Bangalore. 



ANNEXURE 
.. (Vide paragraph 1 (4) of Appendix-II) 

A Copy of , the Ministry of Home Affairs letter No. F. 161122156-
A VD, dated 18 August, 1960. 

I am 'directed to say that for some time past the question of 
evolving uniform procedure in regard to the payment of Travelling 
Allowance and other expenses to persons appearing as 'Witnesses in 
:Departmental Inquiries to tender evidence has been under conside-
ration of the Government of India. A copy of the instructions for-
mulated on the subject, in consultation with the Ministries of 
Finance and Law and the Comptroller & Auditor General, is 
enclosed for imonnatiO!'l and guidance. 

INSTRUCTIONS RELATING TO PAYMENT OF TRAVELLING 
AND CYI'HER EXPENSES TO WITNESSES IN DEPARTMENTAL 

INQUIRIES 

The following instructions are issued to regulate the payment of 
travelling and other expenses to persons appearing as witnesses in 
Departmental Inquiries:-

1. Every person, whether he is a Central or State Government 
servant or not, who is called to give evidence in a depar'tmental 
fnquiry by e:f.ber the Government or the Government servant 
against whom the inquiry is being held, shall be entitled to payment 
-of travelling and other expenses as laid down in these instructions. 

2. The Oftlter or Boarrt holding the inquiry shall furnish a certi'-
ftcate in Form ( .... ~ti()n E) to every person appearing before 
him or it to give evidence. 

3. (1) Where the witness is a Central Government servant he 
shall be entitled to receive, in NSpect of the attendance befOre the 
authority holding the departmental inquiry from the Department 
()t' Ministry under wh:ch he is serving for the time being payment 
of a travelling allowance as on tour under S.R. 154. 

(2) Where the Government servant is called in the Departmental 
inquiry to give evidence as to facts which have come to his know-
ledge in the discharge of his public duties, the minimum time re-
.qWred to be spent by him on the joumey to anct from the place 
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where the inquky is held and the days on which he is required tOo 
remain present before the authority holding the inquiry shall be: 
treated as duty; 

Provided that if the Government servants is on leave, the entire: 
time spent shall be treated as a part of the leave and he shall not. 
be deemed to have 'reCalled to duty. 

(3) Where a Government servant is called by any authority 
holding the departmental inquiry to give evidence as to facts which· 
have come to his knowledge at a time when he was not in Govern-
ment service, he may be paid travelling allowance as provided in; 
sub-rule (1). . , 

(4) Where the witness is a State Government servant, he shall: 
be entitled to receive, -in respect of the attendance before the au-
thority holding the departmental inquiry, from the State Govern-
ment such travelling allowance and or daily allowance as may be-
.l(lm~ible to him under the rules applicable to him in that behalf 
in respect of a journey undertaken on tour and the amount so-
paid shall be paid by the Central Government to the State Govern-
ment, who shall raise a debit in respect thereof against the Central' 
Government. 

,5) Whe!"e a person who has been a Government servant is· 
called to give evidence as to facts which have come to his know-
ledge in the discharge of his publi.c duties, or a person who is not k 
Central Government or a State Government servant, is called to 
give evidence before any authority holding a departmental inquiry 
such person shall be entitled to claim from the Ministry of Depa~ 
ment under whom the Government servant against whom the en-
quiry is being held is for the time being serving. travelling allow-
ance under S. R. 190. 

(6) The foregoing instructions shall also apply to a person nomi-
nated by the Disciplinary Authority to present the case in support 
of the charge before the authority holding the departmental inquiry, 
or usiating the Government servant against whom the inquiry .. 
held in presenting his case, as provided in sub-rule (5) of me 15-
of the Central Civil Services (Classification, Control and Appeal) 
Rules, 1957. Such person shall be granted a certiftcate in form (Sec-
tion E) by the authority holding the departmental inquiry. 

(7) All expenditul'e on travelling allowance paid to a Govern-
ment servant under these instructions shall be charged to the head 
of account to which such Government servant's salary is debitable. 
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. - .. ' .. APPENDIX m 
(Vide paragrapb 4 of the RepOrt) 

MiNutts O~ nm THntTEENTH SITTING OF TIn: COMMITTEE 
ON SUBORDINATE LEGISLATION (SEVENTH LOK SABHA) 

(1980-81) 
The Committee met on Monday, the 5 January, 1961 from 11.30 

to 18.35 bours. 

PRESENT 
Shri Mool Chand Daga~ha.irm4n 

MEMBtRs 
2. Shri M. Ankineedu 
3. Shri Eduardo Faleiro 
4. Shri Harish Kumar Gangawar 
5. Shri K. Lakkappa 
6. Shri T. Nagaratnam 
7. Shri M. Ramanna Rai 
8. Shri Ratansinh Rajda 
9. Shri Ajit Pratap Singh 

SECRJ:rAlUAT 

1. Shri S. D. Kaura-Senior Legislative Committee Ofjicer 
2. Shri S. S. Chawla-S'entior Legislative Committee Ofjicer. 

2 to 17 :to • • • 

(x) Implementation of recommendations contained in paras 49-51 
q[ the Eleventh Report of Committee em. Subordinate Legislation 
(Sirth Lok Sabha) re: Indian Civil Accounts Service (Group 
'A') Recruitment Rule" 1977- (Memorandum No. 47). 

18. The Committee considered the above Memorandum ann 
decided to hear evidence of the representatives of the Department of 
Personnel and Administrative Reforms for not incorporating in the 
Recruitment Rules the executive instructions relating to principles 
·of determining seniority of persons appointed to the services under 
the Indian Civil Accounts Service (Group 'A') Recruitment Rules, 
1977. 

·Omitted portions of the- Minutes are not covered by this Report. 
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19. • • • 
(xli) ImpZementatiDn of recommendcltiona contained in para 39-40 

of the Si:cteenth Report of Committee on SubordiMte Legialo.-
tion (Sizth Lok Sabha) re: The Judgu of the Gauh4ti High 
Court (Allocation of StJl4rie. Gnd AlZowancea) Order, 1975 (S.~. 
4932 of 1975)-(Memo-randum No. 49) 

20. The Committee considered the above Memorandum and 
decided to hear evidence of the representatives of the Ministry of 
Law, Justice anti Company Affairs (Department of Justice) in the 
matter. 

21. • • • 
The Committee then adjourned. 

·eomltted portions ",f the Minutes are not covered by this Report.. 



, 
MIN1JTES OF THE NINETEENTH SITTING OF THE COM-

MITtEE ON SUBORDINATE LEGISLATION (SEVENTH 
LOK SABHA) (1981-82) 

The Committee met on 27 June, 1981 from 11.00 to 12.00 hours. 
PRESENT 

Shri Mool Chand Daga-Cha.innan 
MEMBERS 

2. Shri M. Ankineedu 
3. Shri Ashfaq Husain 
4. Shri Eduardo FlL.eiro 
5. Shri K. Lakkappa 
6. Shri Ratansinh Rajda 
7. Shri Ajit Pratap Singh 

SECRETARIAT 

Shri Gian Chand-Additional Secretary 
Shri S. D. Kaura-Chief Legislative Committee Of#cer 

2. The Chairman welcomed the members of the Committee and 
explaineci. to them broadly the scope and functions of Committee 
(Annexure) . 

3. The Committee then adjourned to meet again on 29 June, 1981, 
.at 11.00 hours. 
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ANNBXURE 
(Vide paragraph 2 of the Minutes «Iated 2.7 June, 1981) 

ADDRESS BY THE CHAIRMAN TO THE MEMBERS OF THE 
COMMITI'EE ON SUBO~INATE LEGISLATION (1981-a2) 

(~7 June, 1981) , 
Friends, 

It gives me immense plelSUre to be amongst you and to welcome 
you to this first sitting of the newly constituted Committee OIJ Suh-
ordinate Legislation of the Seventh Lok Sabha. 

2. With the concept of the Welfare State getting deep and deeper 
roots in our IOciety, the. functions of the Government have under-
gone a radtcal change. It is difficult to imagine a sphere of a citi-
zen's life which is not regulated by the State directly or indirectly. 
The Parliament too is burdened with still greater responsibilities 
both in the matter of legislation and control over public expendi-
ture. Over the years, Parliament has passed an ever-increasing 
volume of legislation, extending Government activities fnto an ap-
preciable number of fields and often involving considerable comp-
lexity. With the dual object of saving the valuable time of Parlia-
ment on matters of essentially subsidiary or procedural character 
and diverting it to the discu!8lons on the matters of major public 
concem for still better appreciation of vital problems of the nation 
by the legislators, legislative power is often delegated to the ex-
ecutive by the statutes to deal with those subsidiary matters. Apart 
from the pressure on the parliamentary time the te~hni('a1ity of the 
subject-matter, the need to meet unforeseen contingencies and the 
requirement of flexibility go to make the delegated legislation an 
order of the day. The justiflcation and advanta~es of delegated 
legislation in nonnal times arise from its speed, flexibility and Ad-
aptability. Once Parliament lays down and often in some detail 
the principles of a new law in a statute, it is for the executive to 
work out the application of the law in greater detail within those 
princlpTes. so as to adapt it to any changing circumstances. A princi-
ple thus enacted in a statute, can be extended by delegated legisla-
tion in a cognate d1rectf.on. 

3. Delegation of legislative power, howsoeve!' 'inevitable and 
Indlsperaable' it may be, is always fraught with certain inherent 
risks. One of the apparent risks as are often pointed out, is that 
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the parliam~tary s~tute may tend to be skeletal, cont,aining only 
the barest ~ principles and omitting matters of s~tance 
which may have a vi~ bearing on the life of the community. Se-
co~cUy, tl\e powers delegated to Ute eJC;ecutive may sometime be 80 
wide as to &~bject the citizen to harsh or unreasonable action by 
the administration. ThircUy, some powers may be so loosely defined 
that the areas they intend to cover, may not be clearly known. All 
these risks are there. Our function is to evolve safeguards ~Jinat 
tbe probable risks. 

4. An important safeguard against assumption of arbitrary 
powers by the executive is that the legislation framed by it in 
exercise of the delegated powers should not only be required to be laid 
before Parliament but Parliament should/ also always reserve the 
inherent statutory right of annulling or modifyin,q such legislation. 
The Committee on Subordinate ~gislatiQIl of Lok Sabha, in con-
sultation with the Ministry of Law, have evolved the foUo.wing 
standard provision for incorporation in all ActsjBills providing for 
rule-making power:-

"Every rule made by the Central Government under this Act 
shall be laid, as soon as may be after it is made, before 
each Hause of Parliament, while it is in session, for a total 
period of thirty days which may be comprised in one 
session or in two or more successive sessions and if, ba-
fore the expiry of the session immediately following the 
session Or the successive sessions aforesaid, both Houses 
agree in making any modification to the rule or both 
Houses agree that the rule should not be made the rule 
shall thereafter have effect onlyn such modified form or 
be of no effect, as the case may be; so, however, that any 
such modification or annulment shall be without prejudice 
to the validity of anything previously done under that 
rule." 

All B'lls which are introduced in Lok Sabha or transmitted by 
Rajya Sabha, are scrutinisen by the Committee to ensure that they 
contain requisite provisions for laying and modification of the rules, 
regulations, etc. to be framed thereunder. In their Fourteenth 
Report (Fifth !.ok Sahha) , the Committee have insisted for inclusion 
of similar provisions even in old Acts providing for rule-making 
power as do not contain such provisions. 

5. Under Direction l03A of th~ Directions by the Speaker, the 
Speaker may refer a Bill, containing provisions for delegation of 
~~q powers, to the Committee on Subordinate Legislation. 
Wben a Bill is ao referred, the Committee then examine tbe extent. 



-elf the power. sought to be delegated; and if the Committee are of 
-opjDion that the provisions contained in the Bill delegating legis-
lative powers should be annulled in whole or in part, or should be 
amended in any respect, the Committee may report that opinion 
and the grounds therefor to the House before the Bill is taken up 
for eonaideration in the House. A special responsibility is cast on 
the members of this Committee to see that full use is made of this 
Direction. The members will have to be ever-watchful and vigilant. 
If they ftnei. that any Bill, introduced in the House, seeks to make 

.excessive or abnormal delegation of powers, they may raise the 
matter in the House or otherwise draw the attention of the Hon'ble 
Speaker for referring it to our Committee under the same Direc-
tion. 

6. Rule 320 of the Rules of Procedure and Conduct of Businesa 
in Lok Sabha lays down the basic principles governing the scrutiny 
of subordinate legislation. However, with the valuable experience 
gained by the Committee over the years, some more guiding principles 
have been evolved by the Committee for their working. . Some of 
these principles may be enumerated as under: 

(i) Often cases have come to the notice of the Committee 
wherein fee has been levied by the executive without any 
specific authorisation therefore in the enabling statute. 
In such cases, the Committee have no alternative but to 
suggest for removal of such provisions unless an express 
power to that effect is obtained by the executive through 
an amendment of the parent statute. 

(U) With the objective to ensure that the power of search 
and seizure is not abused, the Committee have always 
insisted on providing for precautions, e.g., specifying the 
minimum rank of the competent officer, presence of wit-
nesses, preparation of inventories and handling oven a copy 
thereof to the persons concerned. 

(iii) A well-known maximum that a delegate cannot sub-
delegate the legislative pow~ without specific authorisa-
tion to that effect in the statute is always upheld by the 
Committee. 

As and when new situations arise, the Committee have to evolve 
_un new concepts and thus the process continues. 

7. Much of the abuSE' of subordinate or delegated legislation may 
be attributed to the unferttered, unguided discretionary powers 



45 

gene'rally vested :1n :the.<execuUve. A foremost duty, therefore, cast 
upOn our ,Committee is to devise ways and means to ckeck the 
possible abuse of such powers. For this purpose, certain safeguards 
can best be provided in the rule itself. An appreciable number of 
the Committee's recommendations is directed to achieve this very 
end. Some of the significant observations/conclusions of the Com-
mittee can be summed up as follows:-

(i) As far as possible. guidelines/criteria to be followed .by 
the authority vested with the discretionary powers should 
be laid down in the rules. 

(ii) In cases where the authority concerned deviates from a 
norm, it should be required to record in writing the reasons 
for such deViation. 

(iii) In urderthat the persons siniilarly placed are not treated 
differently, the powers of exemption/relaxation should be 
exercisable in respect of 'categories or class of persons' as 
contradisting'lished from indiviriuaIs. 

(iv) Before taking any adverse action, the party concerned 
should be given a reasonable opportunity of being heard, 
and after a decision adversely affecting a party has been 
taken, that party should ~ave the right of appeal or re-
presentation, as the case may be. 

·(v) In case where an authority is vested with the power to 
suspend a licence or supplies, pending institution of 
regular proceedings, a maximum time-limit for suspension 
should be laid down in the rules. 

'(vi) In case of rules relating to disciplinary proceedings, not 
only the punishing powers of the competent authority 
should be precisely defined but the procedure to be follow-
ed by the competent authority should also be laid down 
in the rules. - "-

(vii) The conditions of service should be determined through 
statutory rules and not through executive Orders. The 
executive Orders are not published in the Gazette and, 
therefore, escape scrutiny by the Committee. 

8. The Committee are not content merely with the legality of 
the rules framed under the authority of subordinate or delegated 
Powers. The Committee aim far beyond that the ultimate goal o'f 
all legislation (including subordinate or delegated legislation) is the, 
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luger, public gOQld. ,The Cpmmit.tee eJWlre. on ,the .one ~nd. that 
the . subordina~ lttJislation framed by the ~4lC:J1tive. does not trans-
ite8S the Urnlw laid dQwn in,.the parent.~tutes, aJld watch, on the 
other haQd, that ,it.~ in conformity with the c;anons .of equity and 
natur'(ll j\l8ticeand dpes not in any way result in llIUleCessary hard-
ship, harassment or inconvenience to the public at large. 

9. No" I shall like to focuss the attention of the hon'bIe members 
to lome of the matterS iboutwhlch ule Committee emphasised 
rather strongly in their recent Reports:-

(i) £Fr~n .s~tu~s proy,de. for pr~7l>ublic~t~n of the rules 
fqr. eli~ting p.~blic o~o~. In such c~ it is but reason-
able that adeq·uate time shoul~,.be~venJo ~he public to 
stud~' the draft rules, regulations etc. before SUbmitting 
their Qbj~tionslsuaestions thereon. The Committee 
have, therefore, recommended that a periOd of not less 
than 30 clear days, exclusive of the time taken. in publish-
ing the draft ruleain the Official Gazette and despatChing 
t~ . gazette col?ies to, various prts . ~f th~ country, should 
be given to the public to offer their comments on such 
<h~ft rules. The ColrUnittee maa~ a recommendation to 
this etrect as far baf:k as Decein~r, 1~900. Often cases 
cOme to the notice where the req'uirem.ent of minimum 30 
clear days has not been scrupulously followed. The Com-
mittee, therefo.re, reiterated the recomll\endation in their 
First Report (Sixth Lok Sabha) , presented to the House 
on 16 July, 1977. 

(il) In cases where statu'tes provide aright of appeal i.e an 
aggrieved party, it is but fair that such a right is not 
rendered just illusory in actual practic;e. In this connec-
tiOD, the Committee, in their Second RepOrt ~ixth Lok 
Sabha) , presented to the House on 18 November. 1977, 
have recommended for prescribing a reasGllable time-limit 
in the rules for purposes of filing an appeal. 

(iii) One disquieting featUre in regard to IssUe of the statutory 
Orders by Government had been the enormoUs delay in 
most ·of fhe cUes in laying them on the Table of the House . 
. 'I'b,e C~mittee on Subordinate Leptation had always 
.~. 'Ve9 ~~cal of ~ d~ys. _ Il;lt~r nird Report 
(Sixth Lok Sehha), the Commi~ee have highlighted a few 
cues of inordinate delay. AI. a measure of greater 
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ct)m.pllance with Committee's recommendatIons in tiua 
regard, the cOnimtiii!e summoned "the HeadB of the 
"DepartinentS for ienderin-&. orill evidence io explain the 
reasons fox: delays exceeding six months. This had a 
salutary eHect in minimising deiays on this score. 

(iv) An appreciable number of statutes generally provide for 
laYing of rUles before Parliameht 'frinned thereunder. 
SUch statutes were sllt'!nt abOut the laying of reguJiltions; 
bye-laws, etc. frkmea thereunder, before Parliament. Iii 
their Seventh:Report (Sixth Lok Saoha), the Committ:et! 
caUed upon all Ministries/Departments to revlew all such 
Acts Clelepting pOWer to make regulations, etc. anti to 
inct>rt>Orate suitable provisioqs for layirig diem before 
Parliament in those Acts which did not contain such pro-
visions. 

(v) The Committee have always tak!>n note with concern of 
rules which have retrospective effeCt withciut an express 
authorisation for the purpose in the eriabling statute. 
Even in cases where statutes confer such a power on the 
executive, the Committee have been insisting that such 
power should be exercised only in unavoidable circum-
stances Lnd in each case the rules etc. should be ae-
companied by an explanatory note or memorandum affirm-
ing that no one would be adversely affected as a result of 
retrospective effect. 

(vi) Often statutes delegate rule-making power to State Gov-
ernmenb.. H'ow'evet, barring a few, there is no provision 
for laying of the rules framed thereunder by State Gov-
ernment either before State Legislatures or Parliament. 
As a consequence, su~h rules co1hplefely eScape legisla-
tive scrutiny. In their Twentieth Report (Sixth Lok 
Sabha), th~ Committee dealt with the matter in extenso 
and concluded that such rules should better be examined 
by the State Committees on Subordinate Legislation. 

10. The secretarial assistanCe to the Committee is rende~ed by the 
Lok Sabha Secretariat. The Secretariat examines all Orders, whe-
ther laid on the Table of the House or not, framed in pursuan~ of 
the provisions of the Constitution or any statute delegating pewer 
to any subordinate authority to make such Orders, culls out im-
portant points; obtains comments of the concerned administrative 
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Ministries/Departments on those points and then prepares self-
contained Memoranda for consideration of the Committee. However, 
this does not in any way precludes the members of the Committee 
from scrutinising the Orders and giving suggestions on their own. 
For their facility, copies of all Orders laid on the Table of the House, 
are circulated to the members of the Committee in convenient 
batches from time to time. 

11. The Committee on Subordinate Legislation (1980-81) held 18 
aittings and considered 63 Memoranda during their term. The Com-
mJttee. had presented Six Reports to the House. The Committee 
~ undertook on-the-spot study visits to Goa, Bombay and MMras; 
and Hyderabad, Bangalore, Kottayam and Trivandrum, for informal 
discussions with the authorities of certain Statutory Bodies on Rules, 
Regulations etc. concelning them. The visits were also utilised for 
bilateral exchange of views with the respective State Committees 
on Subordinate Legislation on common problems. 

12. I shall also like to mention that the decisions in the Committee 
are arrived at unanimously and party considerations are never 
allowed to aftect their deliberations. This can be said as a very 
~ealthy tradition. I hope and trust that the members of this Com-
mittee too would always keep up this time-honoured convention. 

13. I must emphasise on members that in the discharge of their 
duties in the Committee, they should not act in hostility to the 
executive. The sole purpose of the Committee is to ensure that the 
will of Parliament as expressed through its statutes is fully respected. 
The efforts put in by the Committee in this direction should be com-
plementary to that of the executive. 

14. Before I conclude, I would like to enlighten the members 
that I, in m:-~ capacity as Chairman, Committee on Subordinate 
I~gislation of Lok Sabha, was invited to the Commonwealth 
Conference of Delegated Legislation Committees held at Canberra, 
Australia. in September-October. 1980. I was also elected as a 
member of the Commonwealth Delegated Legislation Committee. 

15. It may lte of interest to you that a Conference of the Com-
mittees on Subordinate Legislation of Parliament and State Legisla-
tures is going to take place at New Delhi on 25 and t; July. 1981. 
At this Conference. many problems of common interest faced br our 
Committees will be discussed. 

Thank you. 



MINUTES OF THE TWENTY-FIRST SITl'ING OF THE COll-
MITTEE ON SUBORDINATE LEGISLATION 

(SEVENTH LOK SABHA) (1981-82) 

The Committee met. on Wednesday, 8 July, 1981 from 15.00 to 
16.45 hours. 

PRESENT 
Shri Mool Chand Daga-Chairmon 

MEMBM8 

2. Shri Xavier Arakal 
3. Shri Ashfaq Husain 
4. Shri K. Lakkappa 
5. Shri M. Ramanna Rai 
6. Shri Ratansinh Rajda 
7. Shri Chandra Shekhar Singh 

SECRETARIAT 

1. Dr. D. N. Gadhok--Chief Legislative Committee OfjiI:er. 

2. Shri S. S. Ch~wla-Senior Legislative Committee DOker. 

2. The Committee considered Memoranda Nos. 64 to 71 on the 
following subjects:-

(i) The Indian Boiler (First Amendment) Regulations, 1978 
(G.S.R. 192 of 1978)-(Memorandum No. 64). 

3. The Committee considered the above Memorandum and noted, 
that, on being pointed out. the Ministry of Industry (Department 
of Industrial Development) had amended the Note below Appendix 
'J' to the Indian Boiler Regulations, 1950 to provide for recording of 
reasons in writing 'for granting relaxation in inspection by the Ins-
pecting Authority vide G.S.R. 251 dated 7 March, 1981. The Com-
mittee were further of the opinion that suitable guidelines might 
also be laid down for grant of such relaxation to make the regula-
tions self-contained. 

4. The Committe~ also noted that the s'Uggestion for amending 
the aforesaid regulations was initially made to the Ministry 
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on 20 November, 1978. The Ministry had taken more than 2 years to 
finally publish the amendment in the Official Gazette on 7 March, 
1981. T~ Committee were not happy over the unusually lon~ 

t~~ t akf~ by the l4!nistfY in processing a routine amendment and 
urg4d the ~nis~ to st~amline ttteir procedure in this regard to 
obviate recurrer.s~ qt ~uch a~'oidable delays in fUtUre. 

(if) The Directora~'! IlJ Training, Directorate General of EmplO.y­
m~~t Of,q.. Tr~ning (Clas~ I and Cla!s II posts) Recruitment 
(Amendment) Rules. 1978 (G.S.R. 1356 of 1978)-(Memoran-
dum No. 65). 

5. The Committee ~nsidered the above Memorandum and noted 
With satisfaction that. on being pointed out. the Ministry of Labour 
had -amended the ~ntrv under Colum.n 11 of the Schedule ap~ded 
tC' the Recruitment Ru!es. relating to the post of Tr-aining Officer 
(Se(;retariat Practice) vide G.S:R. 193 dated 14 February, 1981 so as 
to indicate thdt th~ period of deputation shall ·ordinarily not exceed 
three years. 

(iii) The Oil Industr~1 Dceelopment ~oard Employees' (General 
Conditions of Serl'icc) Rules. 1978 (9.S.R. 428-E of lrra)-
(Mf'nloranduJII No. 66). 

(A) 

6. The Committee considered the above Memorandum and were 
not convinced with the> arguments of the Department c:If Petroleum. 
The Committee observed that they had time and again emphasized 
that the rules should. 3S far ~s possible. be self-contained and self-
explanatory and 'legislation by reference' should be scrupulously 
avoided. The Committeoe urged the Ministry of Petroleum and 
Chemicals (D.eptt. of Petroleum) to frame a compact set of rules 
r,o\'eming the conditions of service of the employees of the Oil 
Industry Development Board at an early date. 

(B) 
7. The Committee observed that as the practice of publishing the 

:'ulea iJ) the ()J5,cial Gazette and laying them on the Table at the 
HoUle bad aJ,ready been in vogue. the Ministry of Petroleum and 
~.~q.emicals (Deptt. ?f Petroleum) should have no objection to placing 
t he ~e on a s~tut()ry footing by incorporating a suitable provision 
in th~ OU I,n~t,ry Development Board Employees' (General Condi-
tions of, Service) Rules. 1978 . 

• • • • • ------ - .. _----- - ----- --.--.- - ---- .. - --
-()Inlllld portions or I .. Minuln .r~ ""' ~'CI"ed by lhis Report. 
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• • 
{t'i) I1npl~nu>.ntation of recommendation contained in para 141 of 

the Twelfth Rep~rt of the Comm.-ittee. on Subordinate Legisla­
tion (Fifth Lo" Sabha) regarding the . Planning Commiaaion. 
(Veritype Operatcn') Recru.ltment Rules, 1971 (G.S.R. 1651 of 
1971)-(Meinoran.dum No. 69). 

10. The Committee considered the above Memorandum and. no*ed 
that the Planning Commission had sent to the Government of India 
Press a Notification No. A.1201 f/2·I7t'-Adm. II dated 30 March 1974 , 
con~aining the amendll'lent to delete the clause regarding liability to 
serve in the Defence Services from the Recruitment Rules for 
Veritype Operator ill the Planning Commission, for being published 
in the Official Gazette. The Committee were surprised to learn that 
neither the Planning Commission nor th~ Government of India Press 
could give any clue whether the notification was at all published in 
the Gazette. Thus a state of dilemma had been created as to whether 
the provisions regarding liability to serve in the Defence ~rvices 
contin'Ued to form p .. rt of the Rccruitmeni Rules or not. The Com-
mittee deplored the gross negligence displayed by the concerned 
authorities in the important matters of statutO!)r rules. The Com-
mittee desired that the whole case should be thoroughly inquired 
Clnd analysed and .:!orrective measures taken to avoid recurrence of 
such incidents in future. 

l1.1'he Committee further noted that the post of Vertitype Opera-
tor had since been abolished in tre Planning Commissi9n and the 
incumbent holding the post had sought voluntary retirement with 
effect from 1 October. 1977. Thus the Recruitmerit Rules fOr Veri-
type Operator in the Planning Commission had been rendered virtu-
allv inoperative. The Committee felt that no useful purpose was 
lik~lv to be served by issue of another amandment at this stage. 
In the circumstances, the Comr.1ittee decided not to insist upon an 
amendment of the Recruitment Rules immediately. The Committee, 
however. expected the Planning Commission to delete the rule 
regarding Hability to serve jn the Defence Serv1Ces from the Be-
c~iihmerit Rules if the' post of Veritype Operator was re-intraduced 
in the CommiSsion 3:t a lat'er stage. . .. .. 

12. and 13. • • • 
TQt; COfIlmittee t~~r adjourne.4. 

--_. 
----.O .. illel·~rt:-. or the Mill.t~ arc not coveted by thi. R~port. 



MINUTES OF THE TWENTY-SECOND SITTING OF THE COM-
MITTEE ON Sl'BORDINATE LEGISLATION (SEVENTH 

LOK SABHA) (1981-82) 

The Committee met on Thursday, 9 July, 1981, from 11.30 to. 
12.46 houri. 

PRESENT 

Shri Mool Chand Daga-Chcirman 

MEMBERs 

2. Shri M. Ankineedu 
3. Shri Xavier Arabi 
4. Shri Asbfaq Husain 
5. Shri K. Lakkappa 
6. Shri Balasaheb Vikhe PatH 
7. Shri M. Ramanna Rai 
~. Shri Ratansinh Rajda 

SlIJ:'RZTARIAT 

1. Dr. D. N. Gadhok-Chief Legislative Committee Officer. 

2. Shri S. S. Chawla-Senior Legislative COmmittee Of!icer~ 

2. The Committee considered Memoranda Nos. 72 to 76 on the 
following subjects:-

(I) Th~ Tutirorin Port (AuthOrisation of Pilots) Regulatiom, 1979 
(G.S.R. 98-E.of 1979)-(Memorandum No. 72). 

(A) 
3. The Committee considered the above Memorandum and noted 

that. on being pointed out. the Ministry of Shipping and Transport 
(Ports Wing) had agreed to amend sub-regulation (b) 01 regulation 
5 of the Tuticorin "Pllrt (Authorisation of Pilots) Regulations, 1979 
so as to lay down the limit of age relaxation for appointment of 
the Probationer Pilots in respect of Ex-servkemen and Scheduled 
Cnstes/St"heduled Tribf.s candidates. The Committee concurred 
with the amendments proposed by the Ministry in' this regard 
eoxcepting clauses (iii) of their reply dated 20 January. 1980 which. 
the Coinmlttee felt. was again in the nature of vaguelv defined prt'-. ~ , . - .' .. ':' 

52 



53' 

visions of law. The Committee desired the Ministry to issue the 
amendments at an early date omitting clause (iii) thereof as ap-
proved by the Committee. .. . 

(B) 
, 

~. The Committee noted with satisfaction that, on being pointed 
(1at, the Ministry of Shipping and Transport. (Ports Wing) had 
decided, in consultation with the Ministry of Law, to delete sub-
~egulatiol1 (2) of regulation 6 of the Tuticorin Port (Authorisation 
of Pilots) Regulations. 1979. The Committee desired the Ministry 
to notify the amendment in this regard at an early aate . 

5 ttJ 11. . , • • • 
(iii) The Department of Space Employees' (Classification, Control' 

and Appeal) First Amendment Rules, 1978 (S.O. 585 of 1978)-
(Memorandum No. 74). • 

]2. The Committee considered the above Memorandum and were 
not convinced with the argument of the Department of Space that 
jf all the detailed terms and conditions of l'ecruitment were to be-
incorporated in the rules, it would make them unwieldy and (,lIm-
bersome. The Committee had time and again emphasied that rules 
should as far as possible be self-contained. Apart from that, the 
terms and conditions outside the rules through Departmental In-
structions were not published in the Official Gazette and, there-
fore, escaped the :;.:ru.tiny of the Committee. The Committee de-
sired the Department of Space to indicate the terms and conditions 
in brief by way of an annexure to the Department of Space Em-
ployees' (Clnssification. Control and Appeal) Rules if they tend to 
make the rules unwie!dy and cumbersome. 

13. • • • 
(v) (a) The Export 'Jf Roasted and Salted Cashew Kernels (Ins­

pection) Rules, ID7'B (S.O. 276 of 1978); and 

(b) The Export of Rosin (Inspection) Rule.,;. 1978 (S.O. 5715 of 
1978)-(Memorandum No. 76). 

14. The Committee noted with satisfaction that, on being pointed 
out, the Ministry of Commerce had amended rule 3 of (i) tlie Ex-
port of Roasted and Salted Cashew Kernels (Inspection) Rules, 1978; 
and (ji) the Export oC Rosin (Inspection) Rules, 1978, vide S.O. 7 
dated 6 January, 1979 and S.O. 2210 dated 30 June, 1979 respectiveJy, 
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incorporating the S.O. numbers with the dates of their publicatioa 
io wbich the speciftcations recognised by Government had earlier 
been published. The C'..ommittee. however, desired the Ministry to 
be careful in such matters in future and to ensure that whenever 
f:imi1ar rules were notified. they invariably contained the r-elevant 
S.O. number together with the date of its publication. containine 
the specifications recognised by Government in that behalf, withaut 
waiting for the Committee to point it out. . . . 

The Com mittee then adjourned. 



}.ijNU'I:~~ QF W,F; TW~T);" -fOlffl.TlI SlTl'ING OF THE COM-
. ~ QN ~J.ro~:PINA':r.i: ~ISLATION (SEVENTH 

LO~ SABRA (1981-82) 

The Committee met on Tuesday, 4 August, 1981, from 15.~ to 
Ii.On hours. 

PRE~T 

Shri Mool Ch:md Daga-ChoirmCln 

MEMBERs 

• 2. Sl:tri M.4.nkin~du 
, . :to Shri Xavier Arakal 

4. Sl'tri Eduardo Faleiro 
5. Sl)ri ~. Lakbppa. 
(i. Sl1ri M. Ramanna Rai 
7. Shri Ratansinh Rajda 
8. Shri Chandra Shekhar Singh 

REPRF.SEN'fATIVE!' OF THE MINIS'l'RY OF HOME AFFAIRS 

(DEPARTMENT OF PERSONNEL AND ADMINISTRATIVE REFORMS) 

1. Shri A. C. Eandopadhyay, Secretal'Y. 

2. Shri K. C. Shc>rma, Joint Secretary. 
, ~ ! • 

SE::RETARJAT 

1. Shri S. D. Kaura-Chief Legislative Committee Officer. 

2. Shri S. S. Chawla-Senior Legislative Committee Officer. 

2. The Committee examined the representatives of the Ministry 
of Home Affairs (Department of Personnel and Administrative Re-
'forms) regarding the Indian Civil Accounts Service (Group 'A') 
Recruitment Rules. 1977 (G.'S.R. 537 of 1977) [ImplementatiC'n of 
recoJJlmendatjons contained in paras 49-51 of the Eleventh Report 
of the Cpmmittee on Subordinate Legislation (Sixth Lok Sabha) 1. 

~. ~n bein~ enquired ~heth~r the l\linistry of Fi.n~n.ce . sought 
thf! advice of' the Department of p~rson~\t;l a~d 4?,!IllDlstratlve Re-
forms regarding inc1'1.lsion of principles determining the seniority in 
tb~ Jndia~ Civil A,'.!C~1,Intf> S,.rvice (Group '~') R.~cruitment Rules, 

~.~ 



urn, the representativ(' explained that the Department of Expen-
diture had referred the matter to them through a U.O. note on 9-
September, 1978. On 8 November, 1In8, tbey advilecl the Ministry 
of Finance that the recruitment -rules and l8Iliority rules were two 
difterent things and it would not be proper to include the same in 
the recruitment rules. It was suggested that this positIon might be 
explained to the Lok Sabha Secretariat. 

4. The representative of the Department of Personnel and Ad-
ministrative Reforms further stated that a somewhat similar point 
... &11 raised by the Committee on Subordinate Legislation of Raj)'8 
Sabha in regard to the recNitment rules for the post of Adminis-
trative Ollicer of the J>elhi Milk Scheme. The Rajy. Sabha Com-
mittee had observed that the general principles for preparJrli-e'llgl-
bility list for promotion Purpoles should be incorporated in the-
recruitment rules. On a t"eference made by the Department of Agri-
c~lture, they were advised to inform the Rajya S.bha Secretariat 
t hat it would not be proper to accept the recommendation because 
.. ligibilfty Ust was prepared in accordance with the J8Derat }X"actice 
followed in the Government of India. On 17 March, 1978. ti!'Fesen-
talivt" of the Department of Personnel and Administrative RetOnQI 
appnred before Rajy. Sabha Committee and exPlained to them tM 
IlOIilion in the matter. According to tbe representative 01 the De-
partment of Personnel and Adminisvative Reforms. the fta1ya 
Snbha Committee had !linee dropped the matter. 

5. The representative of the Department also referred to the 
udvice given by the Ministry of Law in another case: 

"The decision in Nagarajan's and Sant Ram's cases have to be 
taken as dett'rtnining only the question adjudicated upon 
therein. While the Cormer had inter aZUl laid down that 
the State Government has executive power to make 
appointments without any obligation to make rules of 
recruitment etc. under Article 309 for' the purpose of 
constituth'lg :l Service or creation of posts or ftlling them, 
the l.tter enunciated the legal principles that whUe ao.-
ernment cannot amend or supersede statutory rules ~y 
administcati\·e instructions. if rules are silent on any 
particular pilint. Government can ftll up gaps and supple-
ment rules already frAlmed." 

6. When pointed out that the executive instructions could not 
tan the place of stat".JtOl·Y rules and the Committee could not go 
into them as they w .. ~ not published in the oftlcial Gazette. the 
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representative of the Department stated that where statutory rules 
we.re silent. executive instructions could be issued to flll in the gaps, 
and this pOsition was accepted by Law Courts ~cluding the 
Supreme Court. He added tha~ instructions governing seniority 
rules were issued by Government in consllltation with the Union 
Public Service Com'nis!iion who had agreed to that arrangement. 

7. When asked as to what the difficulty was in incorporating the 
executive instructions in the rules. the representative stated that if 
seniority rules Wel"e to he incorporated as part ot statutory recruit-
ment rules, whenever there wns any change in any part of the 
seni!lrity rules, it would become necessary to carry out amendment 
to all the 55 or 60 reC'ruitment rules for various services as also the 
isolated posts which were governed by similar seniority rules. He 
added that basic principles of seniority were laid down by the Home 
Ministry in 1959. • 

8. When asked to indicate the latest court judgement other than 
the one of 1972. the representative stated that he had not come 
across any other such judgement. He agreed that the Supreme Court 
had not debarred the Government from making the executive in-
structions as part of the rules. He felt that Constitution did not 
make it obligatory or otherwise compulsory that every thing per-
tnining to recruitment rules or conditions of service be made by 
way of statutory rules. 

9. When pointed out that Article 309 did not provide for issuance 
of executive instructions and that Committee could not apply their 
mind as !o the soundness 01 such instructions, the'repmenfalive 
~tated that it was a permissive provision and the Courts had 
H'cepted this positio!l. He felt that Article 309 did not debar 
·Government from issuing of executive orders on a matter on which 
th(. rules and law were silent. 

10. The representative explained that it was not the intention of 
the Government to keep anything deliberately out of the purview 
of the Committte. According to him, it waa hardly possible that 
every thing pertaining to the service could·be codifted under statu-
tory rules. He felt t.hat certain matters could be best left to be 
determined by executive instructions. 

11. The representative admitted that there were a few excep-
tional CbeS where ~hert> was a deviation and the seniority rules were 
inrorporated in the statutory rules tor a special kind of service 
e.g. All India Services Hke Indian Administrative Service. Indian 
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~~l!Ce ~rV~~ a~d~1) onFo~~~.jr"~. ~}~e ~fr~ ~~ 
~:~ ~rv;~u:~;:~~a:eI~~ ~!ri~f~t.· th:UJc:b!! 
ru}esd(d not Inc(),.porate tlle seniority rules. 

12. The representa1ive denied that the Department of Personntd 
and Administrative Reforms had issued any further instructiollS 
after the ~udgement of the Supreme Court in 1972. Accorcl1ftg to 
him, there was no need for that because the position had bten 
known to an the Departments. A copy ot thee iristructions issUed 
on 22 December. 1959 had also been submitted to the Lok 8abha 
Secretariat. 

13. When pointed O'I.1t that besides judicial review, the executive 
ilU!trilctions should a~ be subject to scrutiny by the Committee and 
how giving them <;tatutory' footing would make them cumbersome. 
the representative of the Department stated that if any change ha .. 
to be made in the 3fatutory rutes 'of seniority, it would have to 'be 
carried out in all tile e;!l ServiCes toaether as also in all the isolated 
po~ts riot included in the SerVices. 

J4. The Chairman emphasized tbat the legislature never abdicted 
its rights in favaur of any body and always retained its supervisory 
control. The objective laid down by the legislature had to be 
followed by Government. If certain execu~ive instructions had 
been issued to fill in the J{ap. those should be put in 1he 'form of 
rull"! or by way of an :tpPendlx to the statutory rules. GoverrimeQt 
should not resert to issuing of executive instructions and amending 
them time and again to suit their convenence without the know-
If'dR(' of the Committee. 

15. When enquired if the Minist~ could send a note on the 
judgements of the C(;urt on the Issue. the representative' Of the 
Ministry stated that a complete set of whatever Papers were avail-
nble, had already been submitted. 

(Tht! tvitnessel! then withdrew) 
16. The CommIttee then cinwciered the matter in tbe light of the 

evidence given tiy the representatives of the Mlniatry of Home 
Affairs (Department_9f Personnel and Administrative Reforms) and 
decided to reiterate their earlier recommendation that all statutory 
Qrckrs should be ~Ir-contained and no matter be governed by 
e~et'utive instructions. Further. the principles govendDg lieniority 
or t'mployees should invariably be provided for in the statutory 
rules. etc. 

The Committft thftl Gd;Ourned. 



M1NtrrES ~o ~ f~ T$VEN.tY~il ,'}J, SmiNG ,qtmE COM-Br'M'E~ ON suJio.Rb1&ATE U:GISLATION 
(SEVENTH wI< SABRA) 

(1981-82) 

Th~ Committee met on Wednesday, 5 AUiust, 1981 from 11.30 to 
12.30 liours. "- . 

PRESENT 
• Shri Moo} Chand Daga-Chairman 

2. Shri Xavier Arakal 
i Shri Eduardo F'aleiro . .' , 

4. Shri K. Lakkappa 

MEMBERS 

5. Shri M. Ramanna Rai 
6. Shri Ratansinh Rajda 
7. Shri Chandra Shekhar Singh 

ReJ:m~sentatit'es of the Mbiist1"Jl of Law, Justice 'and Company 
Affairs (Department of JU8tice) 

1. Shri P. K. 1{athpalia. AdditionAl Secretary. 
2. Shri K. S. Parthasarathy, Under Secretary. 

SECRETARIAT 

1. Shri S. D. Kaura-Chief Legislative Committee OfJWer. 

2. Shri S. S. Chawla-Senior Legislative Committee Officer. 
2. The Committee heard oral evidence of the representatives of' 

the Ministry of Law . .Tustice and Company AffairR (Department of 
Jllst~e) regarding the Judges of the Gauhllti High Court (Anoca-
tion of Salaries and Allowances) Ord~, 1975 {Implementation of 
recommendations contained in paras 9-10 of the Sixteenth Report 
of th~ 'Committee on SUbordinate Legislation (Sixth Lok Sabha)]. 

3. At the outset. the Committee desired to know from the repre-
sentatives of the Ministry the reasons for delay of over two years 
on their part in replying to a reference made to them on 7 May, 1976. 
The represen~tive of the Ministry confessed that there had been 
delay by the Ministry in giving a reply. He submitted that the 
Dt-pRrtment of Legll Affairs had to be consulted in the matter. The-
matter had to be revie~p.d in the Department of Justice also. 



4. When asked as to the procedure adopted in the Ministry to 
deal with Parliamentary references, the representative stated that 
the first noting was that of the Assistant. He further co~eded that 
initially the matter was lost sigpt of and it was only w~ben a remin-
der came from the Lok Sabha Secretariat that the action started. 

5. When enquired whethet the reply dated 16 September, 19'18 
could be taken as the considered opinion of the Ministry after 
examining the matter in all aspects, the representative staled that 
it was based on a pre~edent in an identical case pertaining to the 
P . .mjab and Haryana High Court. He added that the point at issue 
was whether an Order could be issued by the President with retros-
pective effect. The view taken by the· Miw.try of Law (Depart-
ment of Legal Affai.rs) had. been that the giving ot retrospective 
effect. in the particular case, was inherent in the Ac~ itself. Hence, 
it was not a case of I;t:bordinate Jegislation. The President issued 
the Ordl"r in pursuant to the provisions contained in Section 33 of 
the North-Eastern Areru- (Reorganisation) Act, 1971. 

(i. When pointed out that the position now taken ~y the Ministry 
was different from what they had stated earlier in tIieir reply dated 
16. September. 1978, tbe representative regretted that they had not 
n)Q!"ulted the Department of Legal Affairs at that stage and the 
necessity of giving rea~ons for retrospective dect was accepted by 
them out of deference to the wishes of the Committee. 

7. The Chairman ubserved that the stand now taken by the 
Mini~try might be correct and if the Ministry had come forward 
with that position earlier. the matter would have been settled long 
a~o. He addE'd that any reference made by the Committee must be 
gl\'en proper and prompt attention and only the considered com-
ments be sent to them with a view to avoid similar situation in 
future. 

(TJuo 1Ditn~sses then tDithdffW) 

8. In view of the regrets shown by the representative of the 
MiniFtry of Law. Justire and Company Affairs (Department of 
JusUce) for having failed to furnish their considered views to the 
Committee at the very flrst instance as also accepting tb~ plea of 
the Ministry that the Order was of executive nature and in no way 
was in the character or the subordinate legislation, the Committee 
decided not to pursue their earlier recommendations contained in 
paras 39-40 of their ~ixteenth Report (Sixth Lok Sabha). 

Thf! COlRmittn thn. ad;OUmed. 



MINUTES OF THE rWENTY -SIXTH SITTING OF THE 
COMMITTEE ON SUBORDINATE LEGISLATION 

(SEVENTH LOK SABHA) (1981-82) 

The Committee met on Frici:1y the 4 September, 1981 from 16.00 
to 16.30 hours. 

• 

PRESENT 

Shri Mool Chand Daga-Chairman 

MEMBERS 

2. Shri Xavier Arakal 
3. Shri Ashfaq Husain 
4. Shri T. V. Chandrashekharappa 
5. Shri Eduardo Faleiro 
6. Shri Balasahab Vikhe PatU 
7. Shri M. Ramllnna Rai 
8. Shri Ratansinh Rajda 
9. Shri Chandra Shekhar Singh 

S!lCRETARIAT 

1. Shri S. D Kaura--Chief Legi.'11ati1)e Committee Ofjf,ee-r. 

2. Shri S. S. Chawln-S,.nioT TA!gr~lative Committee 0fIIce'r. 
2. The Committee considered their draft Seventh Report ana 

adopted it. 

3. The Committee :luthorised the Chairman and, in his absence, 
Shri Chandra Shekhar Singh to present the Seventh Report tothe 
House on their behalf on 8 September, 1981 . 

4. to 11. • • • • 
TM Commi~ee then adjourned. 

---------------------------_ . 
• Omitted porUCIDI 01 tbe Minutel are DOt c:overed by the Report 

11 
GMGIPMRND-LS 1-1807 LS--6-10-81-600. 
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