
i T - -■ M
THE

LEQISL4TiVE ASSEMBLY DEBATES

- (Official Report)

V olum e iT
FART. I

THIRD SESSION
OF THE

LEGISLATIVE ASSEMBLY, 1922

• •

SIMLA
SUPEEINTENDENT, GOVERNMENT CENTRAL PRESS 

19^2 ' ,

28 th February ,1922



%

T

I.
i:

CONTENTS.

I

/
T u e s d a t , 2 8 t h  F E B B U iiT , 1622

P a g e

2 6 1 7 -2 6 5 2

Q»estions and Answers.  ̂ _
Unstan-ed Questions and Answers. ‘
Votable and Non-vcftable Heads of Expsnditure.
The Code of Civil Procedure (Amendment) Bill.
The Land Acquisition (Amendment) Bill.
The Code of Gviminal Proeerlure (Amendment) Bill.
The Cod* of Crimin il Procedure (Amendment) Bril.
The Windu Copareener’s Liability Bill.
The I^arrled Women’s Property (Amendment) Bill.

• The Indian Penal Code (Amendment) Bill.

W e d s e s d a t ,  1 s t  M a e c h , 1922  ..................................................................

Budget for 1 9 2 2 -2 3 .
Message from the Council of State.
The Delhi Univft'sity Bill.
The Indian Finance Bill.
The Police (Incitement to Disaffection) Bill.
The Press Law Repeal and Amendment Bill.
Messsages from the Council of State.

T h d e s d a t ,  2 n d  M a b c h , 1 922  , . . • •

Governor General’s Assent to BiU.
Statement of Business.

'  Governor General's Assent j;o Amended Standing Orders.
.  Eesolution r e : Establishment of Bailway Industries.
" Resolntion’ re : Belief for Distressed Parts of Malabar.

Eesolution re-. Pri»y Council in India.
Beading of Newspapers in the Chamber.

M o n d a y ,  6t h  M a s o h ,  1 9 2 2 . • • ^

Oath. ^
f * Questions and Answers.

TJn4a«ed Questions and Answers. • ;
messi^e from H. B. the Governor General.
Time-limitffor Speeches in Budget Debate.

* General Discussion on the Budget.
■% m

T u e s d a y ,  7 t h  M a b c h , 1 92 2 .....................................................
• ^ ^  <

Unstarred Questions and Answers. ,  ’
General Discussion on the Budget—contd. «

V o l J I - P t .  III . , • • '

2653-268P,

.  2 6 8 9  2739

2 7 4 1 -2 8 1 2

2 8 1 3 -2 8 9 9 ,-

Hi



[ ii . ] 

liEDNESDAY, 8TH MARCH, 1922
Stntements laid on the Table.
Governor General's Assent to Billi\ 
The Indian Ports (Amendment) Bi�!.
The Indian Official Secrets Bill.
The Cotton Transport Bill.
The Hindu Ceremonial Emoluments Bril.

THvRsD.1.t, 9nc MARCH, 1922 •
Communication from Mr. Speaker.
Business for the week e.niling l\f arch 13th.
Re9olution 1•e: Release of Ali Bl'Othns.

� ' • r· • 

I I.

-

29C!-29U

. 2915-2966

Resolution 1·e : Comn::ittee of Inquiry on the causes of the Moplah _ � __ _:()utbrealr. 
Resolution re: Committee on Railway Risk Note�.
Resolufon 1·e: Re-institution of the Ports of Calcutta for the Hedjaz Pilgrim Traffic. Chittagong and

SATURDAY, 11TB MARCH, 1922
Statement laid on the T.xble.
Que�tions and Answers.
B'nst:und Qnestion and Answer.
The Resignation of Mr. llfontaeu.
Election of Committee on Public Accounts.
Election of Standing Finance Committee.
Demands for Suwlementary Grants.

'l'UBSDAY, 14TB MARCH, 1922
Statement laid on the Table.
Questions and Answers.
Unstarreo Questions and Answers.

Motion for Adjournment.
The Budget-List ot Demands-contd.

WEDNESDAY, 15TH �!ARCH, 1922
Oath.
The Hindu Ceremoninl Emoluments Bill.
The Bu�et-List of Demands-contd. �

bURSDAY, 16TB: ::\fARCH, 19i2
Questions and A,nswers.
Unstaned Questions and ADl!!wers.

� Message 0£ Faniwel�o R. £. H. the irince of Wales.
� !>t�mant of Business. ' • 

'.l'he Budget-List of Demand".�-co1td.
... 

• • • 

• 

., . . . 

• • • 

• 2967-2998

291)9-3077

- --

"' 

3079-3144

-...: 3145-8219



ii -] [ . H i  3

• • • . 29e!-2914
I

ilM
Bill.

ents Bfil.

2915-2966

929

I

er.
arch 13th.
■others. ,
nquiry on the causes of the Mojilah

ilway E isk Note?.

of the Ports of Chittagong and 
grim Traffic.

2967-2998

: Accounts.
mmittee.
ints.

2999-3077

contd.

mts Bill.
conld.

3079-3144

3145-3219

I

)

the Erinee of Wales.

':orjtd.

FEIDAT.17iH MABCH, 192&

, • Question and Answer, j
Unstarred Questictfi b.î  Answer.
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LEGISLA'

Tuesday
> s

The Assembly met iu the A
Mr. Presiderft was in the Chair.

QUESTIO

DrSCRIMINATIOJf BETWEEN I I

227. * Mr, K, Ahmed : W
{a) and (6) and^the supplementa 
will the Government be pleased 
will remain under eonsideratioj
removing the discriminations be

Colonel W, D, W aghorn:
anything to the replies rf,ferred 1

Mr, K. Alimed: A  suppl 
No. %'17 just answered— (not
answered later on). May I ask
and Anglo Indians is one of the

Colonel W, D, Wagfliorn:
Member that the cause of the sti

Mr? K, Ahmed: You admit

Colonel W. D, W aghorn: 

Mr, K. Ahmed : W haj is it

Colonel W, D. Waghorn:
Mr, K, Ahmed; But the

■entitled to be enlighteijed, I sup 
demand an explanation of what

Colonel_W,3), W aghorn:
M’', K, Ahmed t*That is no' 

on such anomalies .as I have stat
J.O

Colonel W. D, W aghorn:
the Honourable Member is askii

Mr, J . P, Cotelingam: It



LEGISLATIVE ASSEMBLY. 

J'ue,aay, 28t/t,. February, 1992. 

The Assembly met. in the Assembly Chamber at Eleven of the Clock. 
Mr. President was in the Chair. 

• QUESTIONS A~D ANSWERS . 

DISCRIlllNATION BETWEEN INDIANS AND ANGLO-INDIA.NS ON RAILWAYS. 

227. • Ir. K. Ahmed: With reference to the reply to Question No. 96 
(a) and (6) and the supplementary question thereto on 24th of January, 1922, 
will the Ggvernment be pleased to give an indication of how long the mattem 
will remain under consideration and whllot will be their future policy of 
removing the discriminations between Indians and Anglo-Indians? 

• Colonel W. D. Waghorn: The Government are unable at present to add 
anything to the replies referred to. 

Ir. K. Ahmed: A supplementary question with regard to. Question 
No. 227 just answered-(not tha.t it was really answered but that it will be 
answered later on). May I ask whether'f,he discrimination between Indians 
and Anglo Indians is one of the causes of the present strike? . 

Colonel W. D. Wa~horn: I think I hav(' alrea.dy told the Honourable 
. Member that the cause of the strike was an alleged assault on au Indian. 

Ir. K. Ahmed: You admit that, Sir? 

Colonel W. D. Waghorn: I do not admit it. 

)[r. K. Ahmed: What is it due to, then? 

. Colonel W. D, Waghorn: To an alleged assault. -Ir. K. Ahmed: Bat there must be some real cause on which we are 
~ntitled to be enlightened, I snppose, by the Railway authorities, and may I 
demand an e~pla.na.tion of what it is due to ? • 

Colonel W. D. Waghorn: I have nothing fnrther to add. 

Ir. K. Ahmed: That is not an answer, Sir. Do Railways exist in India. 
on such anomalies as I have stated or do anomalies exist on Ra.ilways? . -

Colonel W. D. Waghorn:· I am afraid I do not quite understand what 
the lionourable. Member is asking.. . ' 

Xr. J. It. Cotelingam: 'It is a puzzle, S~. • • 
( 2617 ) • • 

• • • • • • • • 

• • 
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llr. K. Ahmed: There must be, Sir .. some definite answer to be given to. 
my main questipn already put. 

Ir. President: Question No. 228. Mr. Kabeer-ud-Din Ahmed. 

INCREASB IN GooDS RATES ON RAILWAYS. 

228. * lIr. K. Ahmed: Is it a fact that the classification of goods and 
rates charged on-Railways under each classification is to be generally in-
creased from 1st April. 192t ? 

Colonel W. D. Waghorn: The reply is in the affirmative. 

AOREElIENT BRTWEEN' EAST INDIAN RAILWAY AND OUDH AND ROHILKHAND! 

RAILWAY AS TO RATES B:BTWEEN HOWRAH AND STATIONS ON THB OunH AN)) 

ROHILKHAND RAILWAY. 

229. * Ir. K. Ahmed: Is the arrangement between the East Indian. 
Railway and the Oudh and Rohilkhand Railway (referred to on lage 150 of 
Mr. Ghose's Monograph on Indian Railway Rates) which required that the 
rates quoted between Howrah and Aligarh Junction, over the East Indian 
Railway, would" applicable from stations on the Oudh and Rohilkhanu Rail-
way short of Aligarh Junction, under the operati on of the differential rule-
cancelled ? 

Colonel W .. D. Waghorn: The agreemeut between the Oudh and 
Rohilkhand and East Indian ail ~  referred to is still in force. 

ROUTING OP GOODS TRAUIC fiN THE EAST INDIAN RAILWAY. 

230. * lb. K. Ahmed: Is not the routing oftraffic referred to in item (1),. 
paragraph 10, page 3:34 of the East Indian Railway Goods Tariff Pamphlet 
No. I, in fOl"ce from 1st November, 1921, the same as referred to on page 150 
of Mr. Ghose's Monograph and in accordance with the arrangement referred 
to therein? 

Colonel W. D. Waghorn: The reply is in the affirmative. 

D S ~S S IN THB AsSDBLY ON 'l'BE ACWORTH CO)[)(rrl'BE RlIPOR'r. 

231. * Ir. K. Ahmed: Will the Governmen' he pleased to state if illl 
inviting discussions on the· Acworth Committee Report, they will place the-
official views of the Goven!ment of India on that Report befori¥heAssembly,. 
and will the Members of the Assembly be given sufficient time to consider 
those views before the subject comes for dis<!ussion in the House? 

Colonel W. D. Waghorn: The Report of the Acworth Committee wall" 
published some months ago and it is always open to a Member-l;o move Reso-
lutions on questions arising out of that Report. Thoslof the recommendftions 
~i h iIij'olve expenditure o~ require legislation must, of course, come· ~e ore 
the Assembly. B"rond thl~ th~ Govemment ~ say nothing at present 
except that they,-propose to e&lish a Central AdVIsory Council·coinposed of 
Membe¥ of the Legisiat1qe -and natu,*ly that they .will discuss with thi .. 
AlIvisory eouncil iIJIllortant questions of polic: arisingtPut of the Report . . 
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Ir. K. Ahmed: Will the Government be pleased to expedite the ma.tter 
of placing the Report in this Assembly? 

Colonel W. D. Wag hom: Yes, that is being done. 

Rao Bahadur C. S. Subrahmanayam: A supplementary question, Sir. 
Is a fresh Committee going to be appointed to consider the Rt-port? 

. Colonel W. D. Waghom: It is proposed to appoint the members of the 
Finance Committee who have already sat a.nd discussed the financial aspect 
of the Report. . 

Rao Bahadur C. S.Subrahmanayam: W oold not Government see its 
way to revise tlie personnel of that Committee, seeing that this Committee is 
goiug to enter upon a wider sphere of work? 

Colonel W. D. Waghom: It is not proposed to form any other Com-
mittee. The Assembly will have it in their power to diSCUSS any que&tion iD. 
regard to the Report which may be brought up. 

S ~ D  REVISION OF' INDIAN RAILWAYS ACT, IX OF 1890, WITH A Vlliw 
TO STATE OWNERSHIP. . -

232. * Mr. K. Ahmed: Is the Indian Railways Act, IX of 1890, which 
was framed when the trunk lines like the Great Indian Peninsula, Bombay 
Baroda and Central India, Madras, we!'e company-owned, to be revised so 
as to give India the full benefit of State ownership of the railways? If so, 
when? 

Colonel W. -D. Waghom: It is probable that the Act will need 
revision in view of some of the recommendations in the Acworth Committee's 
Report, but I,do not know what the Honourable Member means by his question· 
whether the Act is to be revised in order to 'give Iudia the fun benefit of 
State ownership of the Railways. I can give no date. 

Ir. X . .Ahmed: In ] 924 and 1925, the contracts of the Company-
managed Railways, such as the East Indian Railway and the Great Indian 
Peninsula Ra.ilway, are going to expire. Will the Government, in view of 
the fact that the Acworth Committee has already observed tha.t they should 
be State-ma.naged concerns, be pleased to enlighten the Assembly as to 
whether they are going to do that and not to continue the contracts beyond _ 
19t4 and 1929, respectively? 

Colonel W. D. Waghom: The contracts for these lines automatically 
cea.se. The question as regards State or company· ownership will be taken 
up by the Advisory Committee and will be referred to this AssemblYJ if 
necessary. -

. Ir. K. Ahmed: '.1\ank you, Sir, 

• STATE OWNERSHiP 01' RAILWAYS IN GER:MANY AND BELGIU:M. 

238. * Ir. X. Ahmed: Are tlte Government aware. that th~doil a  
of Germany.a.nd Belgium are owne<l and manllked by the State? • 

• • •• 
COlonel W. D. Waghom: TheeGovernment are happy to !la-aLIe tc. 

give the Honollrable Member tile assurance he requites.· • • 

.A. It 

• 

• · 
• 
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Ir. X. Ahmed: Is it the translation of the Code? 

Ir. President: It is Question No. 233. 

. IIr. X. Ahmed: Is it the German and Belgium Code or the Railway 
Act? 

.Colonel W. D. Waghorn: I have nothing to add to the answer I have 
alr;a.dy given. 

GERMAN .AND BELGIUM RAILWAY ACTS. 

234. f' lIr. X. Ahmed: Will the Government be pleased to get the 
German and Belgium Railway Acts, together with their English translations 
for the benefit of the Indian Government and the Indian public? 

Colonel W. D. Waghorn: Inquiries will be made whether English 
translations of the Acts referred to are procurable. In the meantime, the 
Honourable Member is referred to the following publications, which are 
available in the Legislative Department J;.ibrary : ' 

(i) Grierson's collection of R.egulations for the German Railways, 1888 
and~ 

(ii) Todd's Treatise on the Belgian Law containing a ~o plete transla-
tion of the entire Code of Commerce and Code of Procedure 
London, 19Q5. . 

IIr. X. Ahmed: Is the Honourable Member quite sure that they will 
bring home the point at issue for which this question has be.en put? 

Colonel W. D. Waghorn:. I do· not quite understand what the Honour-
.able Member means' by the poinj; at issue. 

Ill'. X. Ahmed: Will items (i) and (ii), that is, a description of the 
title of the books mentioned by the Honourable Member, satisfy the point in 
issue? 

Colonel W. D. Waghorn: That I will leave the Honourable Member to 
ascertain for himself. 

LEASE IN PERl'EITITY IN KARACHI. 

235. * lItr. W. 11. RussanaIly: (a) Is it a fact that the CantonJpent 
Authorities in Karachi ha."e not as yet informed any of the landlords in the 
Cantonment that the titles to the lands held by them on the original tenure 
are considered doubtful and asked them if they are willing to execute leases in 
perpetuity for their original holdings ? 

• (h) Will Government be plea~ed to state what fJrm of lease is re err~d 
to as 'lease in perpetuity' and how ma.ny such leases have been executed in 
Karachi. -

(el ·:Will a coW'". of such lease be pla e~ on the table? 

Sir 'GodfreJ. Fell: (al T&e Government of India have no iniormation on 
the subpc\ but are in ~iri n . I will i,nform the o~o ra le Member of the 
reSnlt. " 
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(6) In my reply to the Honourable Member's Question No. 65 on the 10th 
January, 1922, the expression 'leases in perpetuity' referred to leases in 
Form B under section 264, Cantonment Code. This is a form of lease for an 
indefinite term, to be executed in cases of extensions of existing sites, or 
where it is desired to regula.rise existing grants. , . 

Ie) The Hononrable Member is referred to Form B, which is reproduced 
in Schedule VI of the Cantonment Code, 1912 . 

.. 
TRANSFER OJ' HOUSES IN KARACHI HELD ON ORIGINAL 'rENuRE. 

236. * Ir. W. I. Hussanally: (a) Is it a fad that the landlords of 
houses in the Cantonment of Karachi, who had bought houses held on the 
original tenure when applying for transfer of the said·houses, were informed. 
that their, applications for transfer would be considered only when they aereed. 
to sign leases on Form B? And is it a fact that they did sign the same in. 
order to secure the transfer? 

(6) If so, will Government be pleased to quote the authority under which 
leases on Form B were demanded from these landIOlus ; and if any legislation 
was taken in the matter ? 

Sir Godfrey Fell: (a) and (6). The attention of the Honourable Member 
ill invited to the reply given on the lOth January last iP his unstarred 
Question No. 65. 

HARDSHIPS OJ' PROPERTY OWNERS IN KARACHI CANTONMENT UNDU N1IW' 

LEASES ON FORIl B. 

237. * ltr. W. I: HU8B&nally: (12) Is it a fact that now existing 
owners of properties Iwhich were originally held on old tenure) by virtue of • 
rebuilding or on account of acquiring by transfer have been made to sign new 
leases on Form B and as such are given notices to vacate such houses when-
r~ ired for a military oRicer? 

(6) Is it a fact that such action has already been t'lken in the Karachi 
Cantonment? 

Sir Godfrey Fell: (a) In regard to the first part, G()vernmcnt h_ve no 
information. 

Iu regard to the second part, I would invite the attention of the Honour2 
able Member to the reply given on the 22nd September 1921 to his unstarred _ 
~ e ton No. 17. 

(6) Government have no information on the subject-. 
• 

ABSENCE OJ' NOTICE TO PROPERTY OWNERS IN KARACHI OJ' THE EFFECT OP 

• NEW LEASES • 

288. * Ir. W. I. HU8Banally : (11) Will Government be pleased to state 
whetilel' the anton en~ Authority in Karaehi, before they g-ot owners of 
houses )leld on original tenure to ellecute leases on Form B on account of 
transfer, sub· division and on rebuildiPg, informed them b.ol'e gettJflg fresh-
leases e'lecu1led that in consequence of their eMmting such fre!'h l~e  they 
would forfeit the ri¥ht of living jn such h. ~e  by -IIrtue oj their-

• • • • • 
• 
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executing fresh leases and that they would not receive any protection from 
the House Accommodation Act? If not, why not? 

(6) Under what authority were these statutory rights of living in one's 
oWn house taken away in this manner and was any It'gislation taken in the 
!Qatter? 

Sir Godfrey Fell: (a) and (6). The Government of India ;have no 
il!formation. I would, however, point out that no owner ('an ~ compelled to 
execpte a fresh lease in Form B; and if he agrees to do 1,; he must be 
presumed to be aware of the conditions of the lease before executing it. It 
cannot, however, be assumed that owners holding houses under old tenure are 
not liable to be required to vacate their houses. 

AUTHORITY ON WHICH HOUSE OWNERS HAVE BEEN DISPOSSESSED IN KARACHI. 

239. * IIr. W. II. Hussanally: (a) Is it a a. ~ that the clauses in the 
annexure to. lease Form B do not in any way lay down that the owner should 
f)Q;Caee his premises if the same are required for a military officer, but that on 
the other hand the lease itself grants liberty and license to lessee TO. HOLD AND 
BNJOY the land and AI.L BUILDINGS erected thereon? 

(6) Will Government state what clause of lease Form B, or annexure 
thereto, authorisesthe Cantonment Authority to call upon the owner to 'l:aeate 
his house when occupied by him? 

(e) In how many instances have / such landlords bllen made to vacate 
their houses in Karachi and other cantonments ? 

(d) Will Government oreer such landlords to be restored in the posses-
sion of such houses? . 

Sir Godfrey Fell: (a) and (6). Coodition VI et seq of the lease in Form 
B gives Government the right to appropriate a house at any time for occupa-
tion by any military officer or civil officer. 

(e) The Government of India. have no information and do not consider 
that it would he in the public interest to spend the large amount of time and 
labour involved in obtaining a return of instances in which landlords have been 
made to vacate their houses in Karachi and other cantonments. 

(d) No. 

IILLEGALITY OP LEAS1!'B IN FORK B TAKEN ON OLD SITES. 

240. * Mr. W. 11. Hussanally: (4) Is it a fact that the Reform Com-
mittee have unanimously recommended the cancellation of alllea.ses in Forni B 
taken on old sites a" having no force of law ?  . 

(D) Is it a fact that the said Committee have pronounced sllch leases as 
illegal, unfair and unreasonable ? ~ 

(e) Will Government please state if they have issued any orders to the 
Cantonment Authority in question informing them that such lease, are 
invalid and no action should be taken thereon? If not, do Government 
Propose tc. issue any' such orders? •• • 
Sir 9odfrey; Fell: (a) m Cantonment Reform. Committee do not 

appear tit have ~ade a.ny l ~h recomme¥>dation. . . , 
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(6) They have expressed the opinion that the instructions contained in 

pa.ragraphs :l5 and 26 of the Cantonment Manual are illegal and bear harshly 
()n house owners in cantonments. 

(c) The Government of India. have not issued any such orderl!; but they 
are considering this question. 

PROVISION 01' NEW OpplCE BUILDINGS pOR WESTERN C01UlA.ND IN KARACHI. 

241. * IIr. W. M. Hussanally: (a) III it under contemplation to remove 
the Western Command now sta.tioned at Karachi to another STAtion? If so, 
to what place, for what reasons and when? ' 

(6) If not, is it contemplated to build new offices for the Western Com-
mand in Karachi, and, if so, on what site and when ? 

Sir Godfrey Fell: (a) Certain proposals of a purely tentative character 
for the removal of the headquarters of the We!ltern Command from Kar.whi 
have been put forward by the local military authorities. The o ern en~ 

()f India. have not yet taken them in1;(\ consideration and are not able, 
therefore, ~ make any statement on the subject. 

(6) If the headquarters are retained at Karachi, it will probably be nece'&-
.. ry to errect new offices, but nothing is yet settled about the site nor can it be 
.tated when building will commence. _ 

PURCHASE 01' PROPERTIES IN KARACHI CANTONJONT 1'0R WESTERN CO)[](A.ND. 

242. * Mr. W. I. Hussanally: (a) Is it a fact that a few months ago 
the Army Commander, Western Command, invited proposals .from varions 
lamUords in Karac:hi Cantonment regarding purchase of their properties 
by Government for bungalows for Jihe staff officers attached to the 
Command? 

(6) If o~ will Government be pleased to state the result of the negoti-
ation and whether the Government propose to acquire the Sl\id propartie .. ? 

Sir Godfrey Fell: (a) and (6). The Government of India. have no 
information on the subject. 

SUGGRSTl!lD EXTENSION 01' KARACHI CAN1'ONJONT pOR LOCATION 01' WlIST.lRN 

COllllAND. 

243. * IIr. W. II. Hussanally: (al If the Western Command is to be 
permanently located at Karachi, is it not a fact that the present cantonment 
area. will require considerable extension? • 

(6) If 80, is there any proposal before Government to make over the 
preRent depOt lines, the Native Infantry lines, and the Artillery lines to 
the Civil Department fer extension of Civil Lines and Sadar Bazar quarters 
of the city, and to extend the cantonment beyond European Infantry lines 
and ioin it to the Military Aerodrome at Drigh Road? 

• (e). If not, will Government consider that proposal ? 

-

. , 
Sir Godlrey Fell: (a) It is ~ot possible"" say wh:ther, in "e event • 

contemplated, the cantonment will require upanaion as-a whole. Some -. - . . • • • • • 

• 

-. 
• 
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I 
re-a.djustment of civil and military areas will probably be necessary for this· 
and other purposes as explained below. . 

(hI and (el. As indicated in my answer to the Honourable Member's ques-
tion asked on the 19th September, 1921, No. 283, certain proposals are under 
consideration for the re-adjustment of civil and military areas to provide for' 
the accommodation of the headquarters of the Western Command, if it is 
decided to retain them at KaraChi, and for the expansion of the city. These· 
proposals, however, have not yet reached a stage at which it is possible to give-
any d\ltailed information regarding them. 

UNSTARRED QUESTIONS AND ANSWERS. 

COST TO GOVJi)RNlIENT RFBULTING FROll POLITIC.U, AGITATION AND RIOTS. 

273. Rai Sahib Lakshmi Narayan Lal: (I) Wha.t has been the direct 
cost of political agitation since January 1919 -(a) how much in 1919, (6) how 
much in 1920 and (e) ho\v much in 1921 ? 

(2) What is the total cost on account of the riots -(a) in the Punjab, (h} 
in Ahmedabad and Viramgaum, fe) in Bombay and (d) at Malegaon? 

(3) What is the total cost on account of the Moplah rising? 
(4) How h~  these costs have been met by the Central Government 

and how much by each of the provinces concerned? 

The Honourable Sir William Vincent: (1) and (2). The Government 
have no information. 

(3) An endea.vourW1ll be made to obtain the figures so far as the Central 
Government is concerned and they will be supplied to the Honourable Member-
in due course. .. 

(4) An estimate of the expenditure incurred by the Central Government 
in dealing with political agitatiou sinc.e Ja.nuary 191Y could only be compiled 
with very great labour which Government are not prepared to undertake. 

TBEPTS ON RAILWAYS OP GOODS SENT AT OWNER'S RISK AND UNDER RAILWAY 

RISK RFBPECTIVELY. 

274. ltai Sahib Lakshmi Narayan Lal: Ca) How many cases of theft 
ha.ve been }'eported during the year 1921 regarding goods sent under railway 
-nsk, and how many regarding goods sent at qwne1"'s l'isk in East Indian 
Railway Company, and in how many of these cases the offenders have been 
brought to book? 

• (6) Do the officers and ~r ant  concerned take greater care and are they 
more responsible for the safety of the former than that of the latter kind of 

, goods? ( 

(e) How many ex.planations, if any, have been called from them during-. 
the year 1921, regarding. the fact of thel'e being proportionately lessel· nU'l'ber.: 
of thefts of the former kmd of goods than those of the'latter kind and what 
~on  ~ l  have,been taken in respect t?ereof by their superior oBicerc ? 

Colo£1el W. D. Waghorlt: (a) and Ie). Extraction of the tnformation 
required \Would in\rolve a v«;ry-great am01ltlt of time and J.abour which, I trust J 

, .. 4 1 
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\ 
the Honourable Member will realise, would be quite incommetlS1lrate 
the result to be obtained. 
(6) The answer is in the negative. 

with 

POWERS OF THE GOVERNOR GENERAL TO CONVERT ~

VOTABLE' TO ' VOTABLE' HEADS OF EXPENDITURE. 

Ir. F. lIIIcCarthy (Burma: European) : Sir, with your permission, I beg 
to ask a q!lestion of which I have given the Hononrable the Finance Member-
private notice. The question is this: 

• With reference to the Resolution of this A_sembly on the 26th .January last, is t~e
Honourable the Firiance 11 ember in a position to inform the House if the I.a'll' Officers. In 
England have given their opinion I\S to the powe1'8 of the Governor General under section 
fi7-A of the Government of India Act to direct that· non-votable' heads of expenditure may 
be submitted to the vote of the Legislative.Assembly ? ' 

The Honourable Sir Malcolm Hailey (Finance Member) : Sir, we have-
received by telegram a summary of the opinions of the Law Officers of the 
Crown. In their view, it is IIOt competent for the Gov€rnor Genera.l to pl~e 
on the vote 6ubjects which are by the Statute reserved from that vote. 

Mr. P. P. Ginwala (Burma: Non-Eu1'ope"lD) : Have ~e Law Officers-of 
the Crown stated the grounds on \\' hich they have given this opinion, and, if so, 
will the Honourable the :Finance Member tell the House what those grounds-
are ? 

The Honourable Sir Ialcolm Hailey: As I have said, we have received 
only a summaf'y so far, but, ill any case. the opinions of the Law Officers of 
the Crown al'e given subject to the condition that the actual text of those-
opinions is not published. • 

Iunshi lawar Saran (Cities of the United Provinces: Non-Muhammadan 
Urban): Doesthe Govemment propose to take Btt-ps to give effect to the 
Resolution passed by this House ? 

The Honourable Sir lfalcolm. Hailey: That, Sir, would be a matter-
for ('onsideration. " 

Ir. P. 'P. Ginwala : If the Governor General does not follow the advice-
of the Law Officers of the Cl'Own, is he subject to any pains and penalties? .. 

The Honourable Sir Malcolm Hailey: Not,80 fa.r as I am aware,. 
under the Act. " .  • 

Dr. H. S. Gour (Nagpur Division: Non-Mnhammada.n) : May I ask 
another supplementary question? Is the Govemment of India going to exercise-
theil' own discretion i~ the matter, 01' are thev to abide bv the decision or 
opinion of the Law Officers of the Crown ? •  • . -

'J'.he Honourable ·Sir Malcolm Hailey: If the HonoUl'able Member will 
reIDtmber the terms of thc Act, ~ will realise that the watter is «ot in the 
discretion .f the Government of India but itltthe disl'retion of theeGovernor 
G:eueral. •• • • • • 

• • • • • 
• 

• . 
• 
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I1lDJIhi Iswar Saran: Has {he Law Officer of the Crown in India ee~ 
(lonsulted-the Law Member? 

The Honourable Sir Ialcolm Hailey: The Law Member is not the 
Law Officer of thc Crown. 

Hr. P. P. Ginwala: Who is the La.w 0 ncer of the Crown in'India ? 

The Honourable Sir Malcolm Hailey: The Advocate General, Bengal. 

Ir. P. P. Ginwala: Has his opinion been taken o~ this point? 

The Honourable Sir Malcolm Hailey: Not so far as I am aware. 
4fhis is an English Statute. 

Mr. P. P. Ginwala: Do I understand that the Law Officers of the 
Crown in India are unable to interpret an English Statute? 

The Honourable Sir Italcolm Hailey: I do not know if the Honour-
.able Member wishes me to suggest any imputation against the ability (Mr. 
Ginwala: 'No imputation J, of the Law Oihcers of the Crown in India, but, 
:Since the discretion lies with the Governor General, the Governor General has 
Bought the adV!ce of the Law Officers of the Crown in England. 

Dr. H. S. o~: Will the Honourable the Finance Member inform the 
House whether he lias tak'en the opinion of so eminent a lawyer as the. Law 
M ember of the Govemol" General in Council, and, if so, will he lay that 
.opinion on the table of the House? 

The Honourable Sir Malcolm Hailey: The Honourable Member is 
probably aware that the opinion of individual Members of the Execntive 
,Council are not quoted and are not publislied. 

Dr. H. S. Gour: My question has n~t been answered. Has the opinion 
.of the Law Member been taken? 

The Honourable Sir Malcolm Hailey: I am not prepared to say 
whether any individual Member of the Esecutive Council has been consulted 
.on any question. If I were to give that information, it would follow by 
implication that I should have to say what opinion the Member in question 
.had given. 

Mr. P. P. Ginwala: Is it the usual practice of the Government to 
;llonsultthe Law Officers of the Crown in England rather than the Law 
.officers of the CroWD in India with reference to the interpretation of Statutes 
'peculiarly applicable to India? 

The Honourable Sir Ma"lcolm ]lailey : I have already pointed out that 
the discretion in this case lies by Statute with the ~o ernor General and the 
Governor General, in the esercise of the discretion, has desired that' the Law 
Officers of the Crown in England should be consulted. 

Ir. N. I. Samarth (Bombay: Nominated Non-Officiall: May I knpw 
if the opinion of this Assembly and the debate ~n t~i  !A.ssembly were plaCed 
before the ~a  Officers of the Crown before thea optnion was obtained?' • 

, The 1I.'>nourable rair Malc. Hailey{: No, Sir. We were nsking the 
, Law Officers of the Crown to ioterpret a Statute and I do not imagine that 

c. ,. ., 
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\ 
in interpreting the Statute, the opinion of the Assembly would weigh with the 
Law Otlicers of the CrQwn. 

IIr. N •• : Samarth : Is it not, Sir, the usual practice to place before thl3 
Law Olfic"rs of the Crown a precis of the opinions for and against a particul8.r 
view and ask them for th"ir opinion ? 

-The Honourable Sir Malcolm Hailey: The procedm·e we followed in 
this case was to ask the Secretary of Statt! to consult the Law Officers of the 
Crown. What exact information was plact!d before them by the secretai-y of 
State I naturally cannot say. 

Mr. P. P. Ginwala: Will the Governor General in Cuuncil have any 
~ eetion to consult the Law Offict!rs of the Crown in India on this point, apart 
from the Governor Gt'neral ?  ' 

The Honourable Sir Malcolm Hailey: '{'he opinion of the Governor 
General in Council is not binding on the Governor General. As I have 
pointed out to this House, the discretion is the individual di~ retion of the 
Governor General and it is he who has sought the opinion of the Law 
Officel'S of the Crown in England, and I may point out that he, laimself a high 
legal authority, may perhaps be given the credit of taking the best oplDion 
possible on this question. • 

Dr. H. S. Gour: Following the uFOual practice, was the case stated for 
the opinion of the Law Officers of the Crown? 

The Honourable Sir Malcolm Hailey: It wac; no doubt stated by the 
Secretary of State. 

Dr. H. S. Gour: Is the H onoulJ1ble Member prepared to assure Us that 
the case was clearly stated to the Law Officel'S of the Crown? 

The Honourable Sir lIalcolm Hailey: I imagine that the Law ____ 
Officers of the Crown would give no decision unless on a case stated. That, 
I understand, is the usual practice. 

Dr. H. S. Gour: Did the Government of India supply any materials for 
tl e statement of the case to be submitted to the Law Offiilers of the Crown ? 

The Honourable Sir Malcolm Hailey: Yes, they did. They supplied 
a. reference to the Act, a reference to the opinion of the Joint Committetr 
.and, I think, a reference to the history oj the case. 

Dr. H. S. Gour : Was it pointed out by the Government of India that 
discu",sion on all subjects mentioned in section 67 A ~  (i) to IV) was open 
to the late Imperial Legislative Council, and tl at such discussion was ordin-
.arily allowed to the late Imperial Legislative Council, and that if this section 
was construed in a n~rt ~  spirit the effect of the Reform Act w.luld be to 
·curtail the right Df this j\.ssembly to discuss matters which were open to 
-di'cussion by the la~ Impel·ial Legislative Council ? 

-The Honourable Sir lfalqplm Hailey: No. We did ndt convey to 
the Law i>fficel'S of the Crown the indivttual opinio os now e~pre ed by • 
_Dr. Gour. •••• 

• • •• •• • • • 
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Dr. H. S. Gour: Is it not a. fa.ct that the late Imperial Legislative 
Council were free to discuss the matters mentioned in section 67 A (3}· 
(i) to (v)? I ask the Honourable the Finance Member to eruighten the 
House. 

• 

The Honourablp. Sir ltalcolm Hailey: That is possible. But we are· 
now dealing with the question of voting, not discussion. 

Dr. H. S. Gour: I am asking whether this power of discussion was not 
open to·the late Imperial Legislative Couucil, and whether this power was 
not intimated to the Law Officers of the Crown with a view to draw their atten-
tion to the fact that that section could only deal with voting and not with 
discussion? I take it that the Honourable the Finance M.ember is not 
able to reply to this? 

The Honourable Sir-Malcolm Hailey: I have this reply to give to that,. 
that we are dealing with the Government of India Act.· 1919. Weare not 
dealing with any previous Act and its implications on this matter. :Naturally 
we l"I'ferred only to the Government of India Act. 

D,. H. S. Gour: 1 thi~  my questi()n has not been replied to. I asked 
a plain question. Is it not a fact that under the old Act the old Imperial 
Legislative Council was free to discuss matters mentioned in . sect jon 67 A 
(3) (i) to (v), and ~ it not a fact that that section could only deal with the' 
power of the Governor General t-o allow the Assembly to vote upon those 
items and that the power of discussion could not in any way be curtailed by 
the present Reform Act? 

The Honourable'Sit Malcolm Hailey: ~  regards the former part of-
the Honourable Member's question, I can reply to it. That is a fact as 
stated by him. As regards the latter part of the Honourable Member's 
question, that is a matter of opinion. 

Ir. P. P. Ginwala: WIth reference to an answer given to me . just nOW'r 
• will the Honourable the Finance Member ll8.y whether his opinion that the 
Governor «>eneral in Council is not competent to advise the Govern9r 
General is based on any legal advice or on his own interpretation of the 
Government of India. Act? 

The Honourable Sir Malcolm Hailey: If the Honourable M ember will 
read the Act, he would see that the Governor  General has separate statutory 
~er ro  those of the Governor General in Council. It is the Governor' 
General who has decided to take the advice of the Law Officers of the 
Crown in England and it seems to· me that he has acted perfectly within. 
his discretion in doing so. •  • 

Dr. H. S. Gour: May I ask if the Law Offcers of the Crown have given 
any opinion on the two heads-the power of this Assembly to vote subject 

!. to the general d~re tion  of the Governor General, and the power' of this. 
Assembly to discus;; those items. 

The Honourable Sir ltalcolm Hailey: 'As soon as..we receive the flf1l. 
opinion of the Law Officers of the Crown, I shall be able to give'tpe 
Honourable \1 ember, JJI) doubt, somewhat m<r.e fully the purpOlt of their 
• opinion All; present I havc oMy communicated to him what 'We have' 
"received, l~el  a trief telegl'aI'hic summa.y. As the HQuse took a. great . 

• 
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interest in the matter, I thought that that communication -should be made 
to it at the earliest possible moment. 

Rao Bahadur T. Ranga3hariar (Madras City: Non-Muhammadan 
Urban): May I ask the Honourable the Finance Member if there is any 
-()bjection to give us a copy of that telegram ? 

The Honourable Sir lIa1colm HaUey: I cannot communicate to the 
House telegrams from the Secretary of State without his ptlrmission. • 

Dr. H. S. Gour: Who pays for the opinion of. the Law Officers of the 
-Crown? Is it a votable item? 

The Honourable Sir lIalcolm Hailey: I am afraid I do not know. I 
-will ascertain. 

Lala Girdharilal Agarwala (Agra Division: Non-Muhammadan 
Rural): Has the Government any o~tl tion to consult our own La.,v 
Member in whom we have full contidence '? 

The Honourable Sir lIalcolm Hailey: I have already pointed out that 
it is the Governor General who was seeking a legal opinion and not the 
Government of India. 

• lIItr. N. lilt. Samarth: May I know who the Law Officers of the Crown 
are and how many men there are? 

The Honourable Sir lIalcolm Hailey: The Attorney General and 
the Solicitor General. 

Xr. N. lilt. Samarth: Thank you. 

Dr. H. S. Gour: May I ask whether these two Law Officers of the 
Cr6wn are conversant with Indian law and procedure? 

The Honourable Sir lIalco:lm. H..ailey : This is an English Rtatute and 
these distinguished lawyers are' no doubt the best authorities in England on 
the interpretation of English Statutes. 

Rao Bahador T. Rangachariar: Is Dr. Gour aware that we engage 
the Attorney General in Indian cases? ... • 

THE CODE OF CIVIL PROCEDURE (AMENDMENT) BILL. 
•• 

Lala Girdharilal Agarwala (Agra. Divisicn: Non-Muhammadan 
Rural,: I formally move: •• 

, That the Dill fUlther to amend the Code of Civil Procedure. 1908 (Amendment of 
rnle 4. (3), Order !IIi. be ta~en into consideration: 

• • . 
:My Bill is a short and simple one. It Simply aims at e&tendinO" to the 

vilikils and ~rtain ad o a~ the pri ile ~ of appearing without vak:tatna.ma, • 
wnich bas hitherto heen enjoyed by barristers and some advocates. Honour-
abl' Mempers will remember that, when I intr"duced the Bill.-oll the 7th 
Februa;y, I explained my o ~t brieilJ. The vlkil bar, .Houourable. 
Members will be pleased to remember, has ee~a le to pr04uce eminent lawyerf' 
of the calibre of Dl'I Rash Behal'i &hosh, Sir 8umerletJ, Sir Baslilyafit l)58ngar, 

• • • 
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[Lala Girdharilal Agarwala.J , 
Mr. Krishnaswami Aiyar, Pand'it Ajodhia Nath and many others. It is not 
very clear on what grounds the pl'ivilege of appearing without valralatnamas 
should be denied to a body that has produced eminent gentlemen of that kind ~ 
I understand that the Honourable the Law ,Member wants to move 8JlJ 

amendment that the Bill be circulated for opinion.' have no obje<:tiono 
to that. I simply want to p:;int cut that the Bill has already been considere& 
by the o\'llahabad Vakils' .'\Sf;i)ciation to whit!h I and the Law Member both 
belong. I have received ('ertain opinions from the Oudh Bar Association and 
from another place, in which they ('omplaiu that ·the scope of my Bill is not 
wide enough to mclude practitioner-of both CjUlts. I think the Bill as drawn 
up does o ~r their CMe, but if better' suggestions are available, I shan be only 
too glad to comply with them. I, therefore, move that the Bill be taken into-
comidera.ti(m,. , 

Dr. H. S. Gour (Nagpur DiVision: Non-Muhammadan): Sir, I entirely 
sympathise with the object which the Mover of this Resolution has in view,. 
but I wonder if he has carefully examined the scope of the mearsure and the 
ultima.te effect of his proposal, if accepted by the Assembly. He is probably 
aware that, according to an ancient practice, the fees which are paid to barris-' 
ters who appear as t.dvocates at the High COUlt in this country is konorariu11I 
and not meree3, and it follows that they are under no contract of service or-
employment of any kind towards their li~nt . They are at liberty to appear-
or not to appear, and the result is that the client also is at liberty to pay them 
or not to pay them. 1£ they can exact their fee in advance, that is a moral 
obligation which every barristel' discharges, for he refunds the fee if he is 
unable to appear or make some suitable provision for appearance on 
his behalf. But. if the fee is D<lt paid and the appearance has been 
made, no suit will lie for the recovery ~  the fees and in the Presiden,'Y I1igh 
Courts a banister is not free to act. He has to be instructed either by a.. 
. vakil or attol"Dey or solicitor and it iR only upQn instructions so received that. 
he beromes e6titled to appear in Courts. His power to compromise cases 
there IS at le&stdoubtful. It will thus appear tba.t while the barrister may 
prima facie be .. aid to be clothed with certain pJivileges, he suffers f\'Om a large 
number of di i tie~ which will become fastened on to the vakils if they 
were to 8o!IlIimila.te their poFition to that of a barrister. Let me illustrate too 
my Honourable friend what I mean. Under the Legal Pra<-1itionem A(:t" 
.chapta-VI, the High Court fixes certain fees and, if any agreement is entered 
into by a pleader with any per~on re~pe tin  the amount and mauner of pay-
ment for the whole or any part of any paRt or future services, he has to comply 
with the provil<ionll of section. 28 of tae Legal Practitioners Act, i.e., file the· 
agreement. The mb!'equent sections 21), 30 and 31 define his rights and: 
liabilities. I know, Sir, a very large number of vakils take advantage of the-
pl i ion~ ofFection 28 of the Legal ra tilioner~ Ad. ,But. if a vakil was 
to appear "ith2ut any written authority, I doubt if he will be free to enter-
into such agreement a~ is contempl..l.t.ed by the Legal Pl'3.Ctitioners Act. ~pe

real objl'(·t of requiring a vakil to file his vakalatnama is to ascertain three-
~t  the . ~ of his employer, the uature of his employmeni, ,anir .4;he-
po er~ whicll hi~ l'mp1byer i e~ ~ . N ow,(if he is not to file a va)calatnama 

, l.. and to app~r in C<t'lrt as 9arri"tel'S do, the vakil will be deprived of that', 
sa.\l.tary I"ote<:tion which lais· power-of-attorney giv.es ·him of identifying 
his e plo er~ of· asceMaining his own powers as l\:gards o pro i e~ 
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settlement of the dispute and the rest, and other matters, such as the employ-
ment of another pleader in the name of his employer, which is one of th~ 
conditions usually i~ erted in the vakalatnama, and other ·matters which th~ 
vakil sometimes gets inserted in the vakailitnama. I may point out that the ~ 

are questions of some importance which I wonder if the Mover of the Resolu· 
tion has given any thought to. 

Lala Girdharilal Agarwala :. I have. • 

Dr. H. S. Gour: He will also find that a barrister, when he is called ta-
the .,ar, pays a stamp duty of something equivalent to £.150, and when h~ 

goes to the High Court, he is enrolled as an advocate on paymeut of Rs. 500. 
Converting the £150 at the usual rate, he really spends about Rs. 2,750 or-
thereabouts in stamp duty. A vakil does not spend the same amonnt. 
He has to pay Rs. 50 per annum for the renewal of his license. (Cries of' 
t No, no '.) 

The Honourable Dr. T. B. Sapm (Law Member) : That is not so. 

Dr. iI. s. Gour: I stand corrected. He has to spend Rs. 500 upon 
enrolment as a vakil, and that is all that he has to spend upon his enrolmentr 
In all future engagements in Court he has to file his vakalt.tnama upon which-
he affixe!l a stamp dnty of Rs. 2. in the High Court. (A Voice: ' Not always '.) 
It is two rupees. (A Voice: 'Yes'). Some of my friends say: 'Not always'; 
sometimes. I suppose they do not affix any stamp at all. (Laughter.) That 
is by the way. Well, I submit that these are all questions which are inter-
locked and interlinked; and, when the motion of the Honourable the Law 
Member goes before the public, not only members of the ValdIs Association 
but members of the Bar throughout the country, including the Bar Libraries-
in Calcutta, Bombay and Madras, will, I hope, be consulted, with due-
advertaDce to the remarks I have made. 

The Honourable Dr. T. B. Sapm: Sir, when my friend, Mr. Girdhari-
1al Agarwala, moved his Bill, I thought it 'RS a very innocent litt ~ 

Bill which could be disposed of.by a. reference to Local G.,vernments or to the-
High Courts without raising any such questions as have been raised this 
morning by my friend, Dr. Gour. Well, I am quite sure, my vakil friends in this 
House appreciate his solicitude for the welfare of that branch of the profession.-
But I wonder if they will not, when they carefully think over his speeclt, a.~ . 
, Save us from a friend like Dr. Gour'. Well, Dr. Gour has referred to the immu-
nity which barristers, members of the English Bar, enjoy from being sued for-
negligence, and also to what he called th~di a ili  which they suffer from as· 
regards their fee. Any student who knows the hiswry of the growth of the 
Bar will be able to tell him-and I am sure he knows it-that it is a relic of a-
very ancient tradition in England, due probably to the early clerical associa-
tions of the English Bar, and probably also traceable to the early history of the' 
English Bar in Rome. But ~ro a l  D,'. Gour will not be prepared to contradict 
m. when I say that'even in rndia, at least one Conrt,-and I am not sure whether 
anot\Jer Court also-has definitely ruled that there is no reason why that rule of 
English pmctice, for which there .-nay be e~ good reaslfns in Engfand, should 
be followefl. blindly in India. Well, therefoR, the 'Iuestion.of the 4d.vantages 
a.nd disadvantages of the privilegeEleand the diAbihiies, wliich att.h to his· 
branch of the pro e~ ion are \> my mind absolutely i~e ~t to the Bill .hieb. 
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· has now been introduced by Mr. Girdharilal Agarwala. Anyhow, so far &'J 
· -the consideration of this Bill is concerned, I certainly think that it raises.& 
· question of great imporlan<:e, affecting as it does one branch of the profession j 
.and although, frankly speaking, I am in full sympathy with Mr. Girdharilal 
Agarwala's proposal, I do not commit myself to the drafting of that 
Bill, because I feel that there is considerable room for improvement 
in the drafting of this Bill. I also feel that, when you raise a 
.question of this character, the importance of which can only be IIppreciated 
by professional men and not by outsiders, it is very desirable that those who 
.are directly affected by it and those who are competent to express an opinion 
. should be invited to express their opinions; and it was for that reason that I 
:.decided to give notice of the amendment which stands in my name, with the 
.object that the opinions of the High COUlts, the Bar Libraries, the Vakils' 
Associations and the profession as a whole may be invited ou this palticular 
subject. Speaking for myself, I have no reason to doubt that it will receive 
the unanimous support of that bl'3Jlch of the profession in the interest of which 
Mr. Girdharilal Agarwala has moved this Bill. Speaking ~ooain quite 
·fni.nkly, I should not feel surprised if that branch of the profession of which 
Dr. Gour is such an ardent champion, with all the instinct of monopoly 
.offers opposition .to this Uil1. But I have no doubt whatsoever that the 
.Judges of the High Courts, who are absolutely impartial persons in these 
matters and will hold the scales even between the one branch of the profession 
.and the other branch of the profession, will be most competent. to express 
unbiassed and impartial opinion on this matter. 

It also certainly affects Provincial revenueR, and, therefore, it is very 
necessary that the Local Governments should also have a chance of express-
ing their opinions. I have no doubt whatsoever that many Members of this 
Assembly who are not already committed to any strong opinion one way or 
the other will welcome a reference to the Local Governments and to the High 
Courts; and, as nothing will be lost by waiting for a few months, I hope 
"that the amendment which I have the honour to move, namely: 

• That the Bill be cireulated for the purpose of eliciting opinion thereon' 

",ill commend itself to the House. I have nothing more· to say. 

)[lIDShi Iswar Saran (Cities of the United Provinces: Non-Muham-
~ ada.n Urban): Sir, I wish to SUppOlt the amendment which has been 
moved by my Honourable friend, the Law Member: On behalf of the Vakil 
Bar, I wish to offer our thaqks to Dr. Gour for havlDg drawn our attention to 
the great dangers we are courting ill accepting the motion of my friend Mr. 
Girdharilal Agarwala. If Mr. Agar"ala.'s motion be accepted, we 'shall 
then not know the name of our employer; we shall then floe know the nature 
of our pmployment; we shall then not know the. scope of our employment. 
Misguided, really, humanity is,-and mo.re particularly the vakil humanity. 
(A Voir.e:' No, no'.) My Honourable fl'lend, Mr. Bray, says: C No no ',. he 
would ne ~~r ha ~ ~id this if he were a ~e er ?f th~ "English Bar: ~  I 
ask Dr. Gbur, Sir, m.he has ever taken mto,ponslderation why a va.kil, wh() has 
never bello to Enlfland;who haslHever .been called to the English Br.;r, on being 

" made an-."dvoe&te 'by the Hig1. Court, is ~ot required to file a vakalatnama at 
;:all ~ o  that vakil,cby simply being made an ad o~ by the mere order of 

(. .l. 
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the High Court, knows the name of the employer, the scope of his' employ-
ment and the uature of his employment, I do not know. Sir, the tl'1lth is this. 
Dr. Gour, on behalf of the English Bar, wishes to retain this privilege in, 
bis hands. He had not the courage --and rightly -to say that the vakils were 
not entitled Or qualified to enjoy this privilege. A few names of distin-
guished vakils haye been mentioned by my frit'nd, Mr. Agarwala; those names 
-can easily be l~ip ied and there is absolutely no reason whatsoever, either in, 
principle or in practice, why thi,.; distinction should be maintl-ined between the 
-two bra.nches of the same profession. Let me tell Dr. Gour . a.nd I hope 
he will not look upon it as a ch'lllenge, but even if he does I do not mind-
that this as well as other distinctions will 'soon cease to exist.. 

Jlr. P. P. Ginwala (Burma.: Non-European): _ Sir, Ioppc;se alike tbe 
motion moved by my Honourable friend opposite, as well as the amendment 
moved by the Honourable tbe Law Member. But my opposition is not based 
~n any such mercenary grounds as those on whieh my Honourable friend, Dr. 
Gour, has based his. Nor do I base my opposition on the grottndthat my -
learned friends' of the other profession are e'tposed to~ those great perils from 
which the members of my profession: are free. . I put it on q'lite diffei·ept' 
grounds. We stand here, a.nd we always proclaim from the housetops that we 
stand, for provincial autonomy in all respeets, a,nd \fe cry for decentraliZJ.tion 
in every branch of the administra.tion. But when we codte to deal with the 
High Courts in the various provinces, this motion is brought forw.ll"d to 
interfere witb tbe powers which they already. possess under the Code of Civil 
Pl;ocedure to legisla.te for themselves in respect of themselves or in rQ!:pect 
of Courts subordinate to tbem.For, if you refet'to Part X of tbe Code of 
Civil Procedure, you will find that every High Court has the power to modify 
the rules, wbich are contained in Schedule I of the Civil Procedure C;-de, and 
this is -one of the roles and is includtld-in that Schedule. If, therefore, any 
High Court is of the epinioo that, with reference to it.<:elf, this rule 
,ought to be changed, ,there is nothing to prevent tuat High Court from 
,changing that rule." No ground haa been made eut, so fa.r as I can see, tor 
the initiation of this all-India Legislation in this Assembly. Every province 
through its High Court can legislate for itself. That, Sir, is the ground 00 
which I oppose 'tbis motion. The Honourable the Law Member propases' 
-that the opinions of Local Governments be invited. Why should we 
invite those opiniOns from the Local Governments? The Local Governmeuts can 
themselyes advisethe.local High Courts, and those Courts ean then give such 
.effect to this Resolution as they in their wisdom thiak tha.t they ougtrt to-. 
~i e. It would be a pity that ,tbis Assembly sbould interf-ere. with any 
powers entrusted to the provinces, whether they be in respect of the Local 
.Government or of tbe High Court. If my contention is wrong, then this 
!House will be of course per ~ tl  entitled to legislate for all India . 

. Further, you will see, f:ir, that in clause 2, my learned friend wants to 
legislate for Bombay.· What right has he to legislate for Bombay? The 
~ ~ ha.  ~~h ~o rt i~.the b.est jndge for on iderin~ . whether a. .change of 
thiS lescnptron IS re l~d Wlt1:t reference to that Pl·esldency. But If he wants 
the UIWted Provinces High Court to fl.lter the rules, the best course for bim 
is to ·ta.ke a.~tion under Pa.d; X If the Civil Procednre ~ode and .., ~ t 
such o di i~tion  as be thinks ought to be roUe in the law. •  ' 

, ,:. -...,'. -. 
• On tha&e ro n~ :~r  .op~ e ~h the main motiol1u:1 the ImJlmmpt. 

B 
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Khan Bahadur Sarfaraz Hur:.in Khan (Tirhut Division: Muham-
madan : Sir, this is entirely a legal matter and it is difficult . fora lay man 
to give an opinion on it. Dut as it is a very important question, having far-
rea.ching consequences, I beg to li'Upport the amendment moved by the 
Honourable Dr. Sapru. The barrili'ters may plead their own cause, and so-
may the vakils. But as this ASI>emLly copsists of journali"ts, zamindars ani! 
others as well, and as this is a very important quel>tion and refers to the 
Provillces aJ)d the High Coud;s also. I would ask the House to support the 
amendment moved by the Honourable the Law Member, proposing that. the-
Local Govetnments and High Courts be consulted before this motion u.. 
accepted by this House. . 

The Honourable Dr. T. B Sapm: Sir, if I inte1'Vene now it is only 
because of one legal difficulty-or so-called legal diflk-u\ty-whil·h has beeIll 
raised by my friend opposite. Now, when I studied this Bill, that question, 
I. on ~ l was present to my mind. In the first place, I am not prepared to-. 
con('ede that the question is beyond doubt as to whether the' High Courts have-· 
in this ret:pect the power to make rules which would I·e inconsistent with the· 
pr,!visioDs of Order 4, Rule iI. Section 122 of the Code of Civil  ·Procedure-
~: . 
• The High Courts established under the Indian High Court. Act, i861, may, from time· 

to time, after previou'publieation, make rul. •  ,  •  : 

Now comes the important phrase: 

'. •  • regulating tlleir own procedure and the proOOdure of the civil com-ts subj4>ct to-
tlleir IlUperintendence, a •. d may by such rules annul, alter or add to any of the rules in the-. 
Firat Schedule,' -

It is certainly arguable, and I do not wish to put it higher than that,· 
whether the statutory requirement that .a va.kil shall present a vakala.tnama is-
such that it can be covered by this word' procedure '. 

Secondly, my Honourable friend opposite has not considered one very-
serious ditficult,v which will arise if each High Court frames rules in that 
behalf. A man pr...ctising in the Madras High Court may not require a. 
vakalatnama under the rules of the High Court thert' i but he ha.II a right. 
a1l>0 to appear under' !'ection 4-of the Legal Pl'a<-1iitioners Ad, in a subordinate· 
cllmt. say, in the United Provinces, and the High Court of the United Provin-
ces may Dot have pa ~ a. rule to that effect i then what is his position? Is 
he to be guided b.-the rules of practice of his own Court or the rules of practice 
~  the Court in the United Provinces •  •  • .? 

Mnnw lawarSalan: With permission, he can practise in another' 
Court. 

The Honourable Dr. T. B. Sapru: As my Honourable friend: 
reminds me, With the per i ~ion of the High Court, my fl'iend, 
],11'. hangachariar, can ap~r in the Allahabad High Court, Thel'efore,. 
in the intere~t  of uniformity of practice, it is allsolutely Decessary to· .. 
my mind that. whatever be the dec;sioD ' l"l'ived art in regal'd to this ml\tter,,'--
it must be a deciFion which will covel' all India. Piecemeal legi!'lation uf this 
charader}<-ol' piel:en.r,a.1 ma!.mg of \'Ules by lal'iou!; H ig h COUltl' ~ t  I 81!.bmit. 
with all (..respett, be depl'ecated c.tl'ongJy. Thel'efore, whatever be tthe decision. 

l' of. thl!;.J)owoe, 1. '" III re ~t ll  submit to the House that it should not alloW' 
itse\f tObe del:ted h)\ the'polnt. that bu··been ~ . ::  friend opposit.e .. 
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Xr. President: The original e ti~n was : 

• That the Bill further to amend the Code of Civil Procedare, 1909 (Amend:nent of 
Bule 40 l31. OI1ier III I, be taken into coudidemtion.' 

Since which an amendment has been moved : 

• That the Bill be circulated for the pU1'pO&e of eliciting opinion thereon.' 

Lala Girdharilal A.garwala: Sir. I accept the amendment, 
Xr. President: The Iluestion is that that amendment be made, 
The motion was adopted. 

THE LAND ACQUISITION (AMENDMENT) BILL . 

• 

. " J.'Ramayya Pantulu Gam (Godavari clem· Kistna: Non-Muhammadan 
Rural) : Sir, I beg to move: 

• That the Bill fmther to amend the Land Acquisition Act;, 189 ~ (tIIAie' Ii .t,.oiI "ee,1 i. 
~i • .A.. • .embloy on 31.e J a"IIal'!", be Circillated f01' the purpose of eliciting opinion thereon.!. 

The motion was adopted. "' 

• 
THE CODE OF CR:IMINAL PROCEDURE (AliENDMENT) BILL. 

Kaulvi A.bu! Kaaem (Dacca. Division: Muhammadan Rural): Sit. I 
beg to move: 
• That the Bill furthel' to amend the Code of Crimiual Procedure, 1898 (.A.._'4tl1lltlfll ~ uf 

8edion 4). be circulated for the purpose of eli i~in  opinion thereon.' 

Dr. H. B. Gour 'Nagpur Division: Non-Muhammadan) : Sir, I oppose 
this Resolution and I give. my reasons for doing flO. The ono ra. l~ :Mover 
of the Resolution is under some misa.pprehen!:ion in introducing his Bill, worded 
as it is in clause 2. He wants an amendment of the de1inition of the word 
'pleader', which after the amendment ~e ted by him would read as 
follows: 

• • Pleader' used with reference to any proceeding in &ny Court means a pleacler &utlor-
iaed under &ny In fo\' the time being in force to practiae in lIuch Court and whroil includes 
an advocate, & vakil, an attorney of a High Court and a mukhtar 80 ailti'ori..ed.' • 

His intention in uking this Honse to adopt hifl Re!:olution is to place 
mukhtars on the same footing u advo.:ates, val-iis and attol'lley!: of a High 
Court ;\ow, Sir. it is a well-known fad; tlul-t mukbtal'!: POl'Se8S a very much 
lower qualifica.tion than either advocates. vakils or attol'neYfI. If my inform-
ation is COrl'ect, pel'flons who have paBl'oo the entrlloli(Je examination of· ny Uni-
versity al'e entitled. to appear for this mukhtal"s ex.amina.tion and SOlUe of 
the High Courts have di!4bontinued the examinatil'll for mukht.arship!:. nd-
ing that they have o~a flufficient number of vakil,; to pl'actise in the Comt..'; 
subol'l<\inate thereto. h ~ a e.~tion whether we Rhouid not do away with 
this intiitution of mukhtar!: alto e~her. Mukhtars and revenue a e~lt  were 
created at a time when Euglil'h edue.tion ill thifl countryewas meagre. and 
the Government wasnatura.lJy anxiouR to p~ i e flome ~ al a,:s:slance. 
though it was not of a very high .rder. I ute t,be esta.bliRbment "the. 
Universities in this c\untry h" entirely altered ·the lkituation." The ':W 
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graduates are multiplying every year and in increasing numbers, and we know, 
as a matter of a ~  that in district headquarters and ta ~il  there are more 
vakils than the work that is offered to them, the result being that the vakils 
aU over the country are in excessive numbers and if we continue to allow the 
institution of mukhtars and revenue agents, th~ir efficiency, which depends 
upon remunerative employment by their clients, "Would greatly suffer, and 
I ero not wonder that it has alrea.c!y suffered. I therefore a~  this House 
to consider the question of policy as to whether they are in favour of con-
tinuing this class of legal practitioners or placing an embargo upon that 
class. By a<'cepting this Bill they would be committing themselves to 
the principle of allowing recruitment of mukhtarll in futo.re. If my 
information is correct, the present number of mukhtars in the United 
Provinces is 3,000 and the same number we have in Bihar and about 
2,000 in Bengal. Now, I do not wish in the li hte~t degree to pre-
judica.lIy injure the existing mukhtars, who are entitled to practise in the 
subordinate Courts. Their chief grievance is not that the mukhtar's examin-
ation should continue Or that the Government ~ho ld not take action to 
abolish mukhtars, but that their existing rights should be safeguarded and 
their appearauce in Court should not depend upon the sanction of the Courts 
concerned. h~  complain that under the existing law they have to obtain 
the permission of the Court to appear before it and that detracts from their 
independence. It also crea.tes a celtain amount of uncertainty in their 
employment, because neither they nor their clientS are sure whether the 
Court concerned will give the mukhtar thc necessary permission to appear 
'before it. If that be the sole object-and I understand it is the sole 
object-of the Mukhtars' Association, then I submit that this Bill 
does not-serve that purpose. An • amendment, a small Mukhtar/ Bill, 
drafted ad hoc would entirely suppo t the purpose which the Mukhtars' 
Association have in view. But, I snbmit, that if this Bill 
becomes law, it will entirely obliterate the distinction that exil'ts at pres('nt 
between advocates, vakils, J'llea.ders and mukhtars and for this reason. Under 
the Code of Criminal Procedure, ever)' accused is of right entitled to be defend-
ed by a pleader, aml section 4 clause (,) of the Criminal Procedure Code, as in-
tended to be amended by the Bill of. the Honourable Mover, 'Would define a. 
pleader to include a mukhtar. The position that woul(j arise .would then be 
something like this. Every mukhtar is a. pleader within the meaning of the 

..,. COde of Criminal Procedure. Every accused has a ri~ht to be defended by a 
pleader. Therefore every accused has a right to be defended by a mukhtar, 
and, as the Code of ~ inal Procedure extends to the whole of British India, 
it follows that a. mukhtar. of the .united Provinces would be entitled to appear 
throughout British India by reason of the fact that he is designated a. pleader 
a.rul a pleader has a. right to defend every accused. Well, is that what the 
mukhtars desire? I think not. A mukhtar of the United Provinces at 
present has no right to appear in Bihar. A Bihar limnkhtar has no right to 
appear in Bengal or the United Provinces. There &re no mukhtars either in 
the ('entral Provinces, Bombay, and, if I mil'tAke n t~ in Madras 'I'M; is an 
institu1;jon which is solely confined toth~ United Provinces, Bihar an~ en al.~. 

TherEi are no muthtars in the C('ntral ProvinceI' (A P"l<'I': ' N tine in ltadras ') 
a.nd there a.re ~o mnkhtarl'in(jMadras. I submit, Sir"the effWl; of this would 
• th\!;'I;n1a.rge the rights fif the mukhtar.s and place ·them on the higher. redestal 
;)f a pleader e~ n  and entitling them,to pra.e~ in all the Courts by 
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reason of the special provisions of the Code of Criminal Procedure.. That, 
]2 N - I subm_it, is not the intention of the author of this Bill, _and yet, 

001f. whether he wi"hes it or not, t hat will be its ultimate result. I 
therefore thjnk that, whiltl I am in full sympathy with the preservation of 
the ex "ting rights of the mukhtars alread,Y enrolled. I do not think these 
rights shoulabe enlargtld, or that we should create a loophole for the enlarge-
ment of their rights by the amendment of this clause in the Code of Criminal 
Procedure. ' _ 

The Honourable Sir William Vincent (Home ~ e er  : Sir. I ""ish to-
place, very shortly, btlfore this Asstlmhly, the views of the Government 
on this Bill. There are so m Lny competent la.wyers ,in this AFlsembly, so 
many men who are better qualifit:d, I dare say, than I am to deal with this 
matter, that I will oot d~ta in the A<;sembly for any len~th of time. 

The position in regard to mukhtars in the provinces with which I am ac-
quainted, is that they usually appear without an y interference or permission. in 
criminal COUits-Magi"trates) Courts-but only in some places are they allow-
ed to appear before Sessions Courts. They certainly do not appear bt'fore the 
lowest Civil Courts. (.4 Yoice: 'That has not been the practice ).) Tlrey 
do not appear before Revenue Courts; and I am not sme whethe1' they are 
entitled to appear outside districts within which they.are enrolled. At 
present therefore tLey have very restricted privileges. I mention this because 
when he introduced the preFent e~ re  the Honourable :\;over said that 
there was nothing l'eally In tl.e Bill. It was merely. It'galiFing the exi!'ting 
practice. Now, the la~t s' eaker, Dl·. Gour. Fhowed conc1uFively that that is 
not an accurate view j aDd in fact the ac'cel,tallce of the principle of this Bill 
would involve a material chang e in the exi"tiJlg law and in the e i~tin  

practice; and it is for this Assembly to consider whether that chang-e is 
justified or not. 

There is a good deal to be Faid on both "ides. °In my experience, I have 
known many very excellent mukhtars, men who could defer u a.~ell or prOFe-
cute C808es quite as well and i.,etter than m'lny junior pleaders, ana even than 
some senior pleaders. On the other hand, it cannot be denied that there is a 
tendencv: amongst some of this class of mukhtars to descend to methods 
which pI'ejudice t· e repute of the legal proft's!'ion. 1 don:t think this ill very 
generdol, but there are such praditionel·". You can see them atr:ut any o l~S il 

Court, many of them out at heelF, !'eeking for any kind of bUFineFI', and ~ ten 

I am afr.iid touting for it, some even attempting toextratt money Ollt of th: • 
pleaders who are employed by their clients. At the Fa.me time. I" feel that it 
would be a great mistake to re~trid the oJ\Crationl\ of these mukhtars, for they 
are in truth and have well beell' alled . tIle poor man's lawyer). Hear hear.) 
When a man is up before a ~ a. il trate  ('OUlt on a minor charge. he wants 
and seeks legal assistance. and often cannot affOlu to I'dain the t r i ~ of a 
pleader. On the hol~  I hope the opinion of this AS!'embly will be in fa.vour 
of circulating this Bill for o~inion. so that its provil'ions may be examined in 
rel~r detail than is'ppssible here and now. In his view, the Government 
will J¥)t oppose the motion but leave it to the many eminent authorities in the 
Assembly.td consider what line sl¥>uld be adopted. ~ • . ' -. -
J. Doamayya Pantulu a~ IGodavarit cd. KistrPa: NotI.Muham-. 

Madan Rural) ! Sir, t beg to ~pport the motion to publish this BilfTor. the 
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purpose of eliciting public opinion. In my part of the country, the Madras 
PfEl!;idency, we have not got this class of mukhtars. Their work is generally 
done by a class "f men whom WI: call C private pleaders '. They do not 
hold any licenFe or psttta for pl'llo(.-tiFing. They pradise with the permission 
of the COUIt before ",hom they appear, a permission which is given in each 
particular case. This s:p:tem ill, no doubt, doing !'ome good in the ~a~e of poor 
people. The regular vaki!s or pleaders are generally attached to CIVIl Courts, 
but there are !'ome C1'iminal Comb: eFpt cially COUlts of Second and Third Class 
Magistrate!', which are located in places where there are no Civil Courts. In 
1roch CaFes, the parties have to get lheir pleaders from a distance, a.nd that 
puts them to expense. As a daFs. the acC11!,ed in criminal cases are poor 
people and they ('an not afford to get well-paid pleaders from a distancf'. It 
is, therefore. the practice there for MagiFtrates of the' ~e ond and Third 
Class, especially to permit these private vakilN to appear in cases. I think 
that tile mukhtars in the provin"es where they exiFt now should be permitted to 
practise only in the Court of Second and Third Class Magistrates. As a rule. 
Fil"St Class Magistrates Courls are in('ated in places whe1'e Civil Courts are also 
lo~ted  and quali ied pleaders al'e generally available to appear in thdse Courts. 
My opini"n therefore is that mukhtars should be reFtricted to Second and 
Third Cla.c;s Mag-iFtrates' Courts. The Bill. as drafted. extends, I understand, 
the privileges of tlfe mukhtar class, which they are enjoying at present, but 
this shon1cl not be done. But the"e points can be gone into at a later stage, 
i.e., when the Bill is referred to S lect Committee, or when it comes for detailed 
consideration in thif; Hr.llse. In the meantime, I SUPPOlt the motion that the 
Bill be ,·irculpted for public opinion. 

Iunshi Jrlahadeo Prasad (Benares and norakhpur Divisions: Non-
~ ha ad~n Ruml : ~ir  I do?'t thiok that there is any danger in accept-
109 the motion of Manlvi :\bul Kasem. l\lukhta.rs ar' a cIa!:s of lawyers who 
are allowed to praetiseafter pas!'ing an examination held h.} the HiU'h Courts 
under their powers granted by their Letters Patent, and they give ~eltili ate~ 
which are renewed every year, which certificates define their powers to practise 
in the COUlts, of the district. So any a.pprehension which has been raised by 
mv learned friend, Dr. Hour. will not appl. to the cas s of these mukhta.rs. 
Further. when we have got the opinions of the persons concerned, also the 
opinions from the dil't:i<.is, af; well as the opinions fl'om the Ba.r Libraries and 
:Mukhta.rs' Associations in different districts, we "hall be able to consider the 

~ ~ tilit  of tilis I ill. At p"esent, it !>eems to me to be premature to' oppose 
the Bill and not to send it round for eliciting the opinions of the Local 
Governments. I therefore beg to support the motion of Maulvi Abul Kasem 
an this point. ~ 

Khan Bahadur Iaulvi Amjad Ali (Assam: Mllhammadan) : Sir in 
supporting the motion of my Hunourable fl·jend, I heg to submit a few re ~r  
in this connection. IJ 

Sir, in my own provincE', T fnd that mukhta.r/l appe\.r not only before the 
Criminal Court!> bl1t Fometimes tlley arpear before the ~ QUIt of lile!>!>ions ~nd 
they al"o IIOmetimes appeal' before the Civil COI.rtS. But in Civil ~ rt.  (I\.the 
districts -w;hi('h are pBrm!tnently fl!ttled, ~h ar  have no right to ple~ but 

< the\' can &nly apM"r. My,frienJ; the Honourable Dr. nOUI', has ~e c:rtain 
a ~e~~  l"hich call tor ~.repl . 11 e ill'of opinion that the mukhta1'8 being 

( ( 
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<of low education, are not entitled to he placed on the same footing as pleaders, 
.. ba.rristers, vakils and so forth. Sir, there are mukhtars ,,'ho are abler 
,people sometimes than the pleaders. Not only that. They are abler 
than the barristers and vakils sometimes. It is not a matter of hearsay 
.that mukhtars are sometimes found better than the va.kils or barristers, 
but that is my personal experience. They are said to 00 ill-edUCdoted 
and therefore not entitled to the removal of the restriction, namely, their 
appearance before the Court being dependent on the sweet will oJ the 
-presiding otficer. This reason of the Honourable Dl'. Gour, I think, 
does not hold wa.ter. Sir, barristers used to come from England ~ ore  n·t 
after passing even the Entrance or the Ma.tricu!a.tiou etamination but after 
.having read only up to second or third or sometimes fUUlih cws. 

][r. Pyari Lal (Meerut Division: Non-Muhammadan Rural) : I rise to 
lIo point of order, Sir. This is not a discussion about the education of barristers. 
-The question is a very simple one, namely, whether mukhtars should be 
-allowed to appear in Criminal Courts with 01' without permission. Weare not 
here for dissertation on the education of barristers. 

ha~ Bahadur ][aulvi Amjad Ali: In the beginning of the o er~a
-tions made by my Honourable friend, Dr. Gour. he said : 'These people do 
not receive liberal education. Sometimes they pass the ~ran e examination 
and they h ld a certificate.' This was the' begiuniug of his remarks. -In 
reply to that, Sir, I say with an amount of empha...qg that the barrister -some 
barristers, I do not say all barristers having read only up to the sec·.nd class, or 
-Sometimes third class or sometimes fourth class. (J Yoice: 'III it so now?') 
'not now-used to go to England having . money enough at their com-
mand and to pass the examination and come to India as barristers. Sir, 
there are some mukhtars in my counky who can challenge any arri ter~ 

-any junior harrister -in the matter of conducting a pl·osecution or defence. 
I submit that the reason advanced by my friend, Dr. Gour, in opposing 
the motion does not command itself to any consideration. and therefore 
I submit that the mukhtars are entitled to the removal of the restrictiou 
which is imposed 011 them, namely, that they cannot appear without the 
diS'.stinct permission of the Court concerned, to plead a case. I, therefure, 
lr, . 

Dr. H. S, Gour: I have conceded that, but the point is how best to secure 
that purpose. _ 

• 
Khan Bahadur ][aulvi Amjad Ali: You have given a very good 

-certificate to barristers although you know that there are barristers who do not 
earn anything. I therefore submit, Sir~ that the motion for circula.tinO' the 
Bill for eliciting o,Pinion thereon should be accepted. ., 

• Chaudhri Shahab-ud-Din (East Central Punjab: Muhammwn \  : Sir, 
the Bill on the wry fate of it appears to be a very sa.lutary one. Wha.t it 
requires is a very simple chall",<Pe in the existing procedure Under the la.w as 
it stands art present, l,jllukh£a:r can appear before a Crimina.l Court -6f course 
1 mea-n an inferior Couli and not a. superior Conrt -but with tile jermillsion 
-of tlte COllet and not without suchtpermission. What t~ Bill aims at is tha.t 
he may be tnad~ quite indep·mdent of the per~iS ion of the 9ourt, an\ that he, 
like a pleader o.r barrister, may be gilen power t3 ~ ea.r as of right ~e end 
an accused person whQ may ~e to avail himself of hisllegal acumen. 1 clo 
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not see where the question of superior qualifications comes in. AB Sir 
William Vincent, the Honourable the Home Member, has very rightly point-
ed out, legal intellect ought to be made use of by people who care to pay for 
it wherever they can get it. In the mofussil, _ people canilOt engage big 
barristers like Dr. Gour or big pleaders, who charge very high ~  but 
there is ";0 reason why they should not engage mukhtars, who are available OIt 
the "pot. In the mofussil, some magish-ate< and judges presiding over Cri--
mina! Courts are autocrats of the worst type and when these mukhtars are at 
their mercy for appea.rame in Courts, surely they cannot discharge their duties 
as independently and as frp-ely a.s it is desirable in the intereFts of justice that 
they should. This is the change, I believe, the Honourable Maulvi Abu! 
Kasem wants to introduce. It is not only a very wholesome and salutary, but 
a most desirable t-hange. It ill not only desirabie but highly necessary in the 
intel est" of justice that legal practitioners in certain matters should give their 
ad vice and assistance to I he Courts Guite independently and that even for theil' 
very appearance, that is, for securing the privilege of giving that assistance, 
tlJey should not depend upon the permission or sanction of the CQurt. This 
cHange, in my opinion, is such a harmless and at the same time a necesEary 
change that this Assembly should certainly SUppOlt it. The Bill in my 
opinion should be-.:irculated f_or opinion to Local Governments and the legal 
profession;and considered after those opinions are received. ~ith these words 
I SUppOlt the Bill. -

Mr. K. B. L. Agnihotri (Central Provinces Hindi DivisiDns: Non-
:Mubammadan): Sir, it is the right of every accused to be defended by any 
person in whom he has confidence. The only limitation that could be placed 
to this right should be that a perFon whom the accused wants to employ for 
his defence is fully qualitied a.nd can put up his defence properly. Only such 
a man should be allowed to intervt-ne and defend the accused. That could be 
the only limitation to allowing any person to -d. fend any accused. Sir, I 
fail to underEtand my friend, Dr. Gour, when he wants such a. right to be 
reFerved for ban'isters and vakils only. Why should it be the monopoly 
only of the vakils or the barristers to defend the accused in Crimiual COUlts ?' 
Have not the mukhtars got similar inhlligence to defend them? When 
ordinary man without any legal tl-aining or test could be appointed as 
HonOl"&ry Magistrates to sit in judgment over the accused, I fail to under-
tan~ w4Y should no other man be allowed to defend the accused before 

r 'Criminal Courts? 

AB I have said, the only objection that could be raised would be the want 
of capacity in such persops. But the High Courts in the Provinces where 
mukhtars are allowed to practisp-have made rules and prescribed tests, and 
persopil desiring to work as mukhtars have got to undergo a ceIjain exa-
-mination a.r.d bave to qualify themselves before they can be allowed to 
practise all mukhtars. Once they have satisfied tLose tests, there is no 
reason why they should. not be freely !1l1oweft to a~pea.r le or~ a Criminal: 
Court and defend an accused. If you lIke, you ma,-make those tests lGiiler 
than they are at pre~ent  but there shollld not be any obFta.cle& piaceddn the 
way of th~ mukhtad appearing freely and indiscriminately befon: the Criminal 

~ Courts. ( After Iohey have salisfied the tests, they should not te thrown at 
the .acy of every a ~ tra te to permtt or disa.llow the mukhtar to practise-
to ~hi  Court. Moteover; what is the lD('tion bet>re the House? The: 
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Honourable Mover simply asks that the Bill Ihay be sent for eli itin~ publie-
opinion. and there can be no harm in sending this Bill for public opinion a.nd 
for findinO' out the feelings .. f he public and the Courts in the different 
provinces. I:> I, therefore, wholeheartedly support the motion that the Bill be 
circulated for opinion. 

Ir. Pyari Lal: I may say from practical experience as a magistrate of" 
some years standing that this provision of law that a mnkht'l.l' n~t obtain 
permij;j;ion before he practil'es in any Conrt is more honoured in the ~r a h 
than the o ~er an e : Hear, hear.) I have not known a single a.~e within 
the hst tl'iliy years both as a l!:'g-al practi. ioner and as a magi;trate, where 
such permiRRion has been oJ·efmed. It is only in very rare cases that the 
pl'esiding office'r of the Conrt e erpi~e  that rigl,t of disallowance. As 
observed by the Honourable ~ir 'William Vincent there are mukbtars 
and mukhtars. Some are very able men, no doubt but others are deficient 
in their qualifications, and o~e are of a very objeetionanle character and 
it is only in the pas" of these objectionable chara('ters that -the magistra.tes 
have ever exercised that ri!!ht. So the matter, after all, is a very Fimple 
one. whether thev should be allowed to practise as a m'ltter of o ~ or 
sub5ed to the permission of the presiding officer. Therefore. I t.hink that the 
whole ~ion mav be sent for public opinion as desired by the Honoqrahle 
M over and it mav then be decided. . I am in favour of th\ motion that the 
Bill be ir l~ted for eliciting public opinion. 

:Mr. T. A. H. Way (United Provinces: Nomin'>ten Official): I rise to 
support this 'Bil), becal1Re InU' htars have heen rightly described a.~ the poor 
man's lawyer, ann I conj;ider that they should have the right of ap{>!,uing, 
e ~ e very often in mofn!:sil Courts mukhtars are the only form of 1egal 
adyire and assistance which a po'r man can get at a rea!'onahle COf't. rHear, 
hear.) Tn first class 111 a i~trate  Courts at the hea(lqwHiers of the di!'trict, 
there is no danger that a man who is reasonably compl'tent will be rf'fll"ed 
leave to anpe'l.r for an accused because he is a muk htar. hut in mofuRf:il Courts, 
snch a.'l Tah"ildars' Bnd Honorary 1\1 ag-istrates' Courts, there is some danger 
that the Comt ma.y be influenced by some personal consinp"3.tion. and. in !:pite 
of the mllkhtar being a o p~tent man, may. for some ot1ler reason. quite 
ap'l.lt from his competence, refuse him permission. Therefore, J eonsiner 
that the mukhtar should have the right to appear without asl..ing the 
permission of the Court. 

. .' . .. 
lIaulvi Abul Kasem: When I made my simple m "tirm, I nf'ver antici-

pateil that it wonli! be followed by !'Ilch an intl'restin!!' elebate as that which 
we have all heard this afternoon. SiT. tl,e on1v ~hle tion raised has hef'n hya 
distin[Tuished lawver. one of the fOTemost ·1ea.cleTs of the En" lif'h lh,T, 
Dr. Gour. hut. from the nahlTe of the snPT'OTt I?'iven to this motion ,.nel the 
principle of the Bill hy the other elif:tingllif:hed laWYers helonllin~ to otner- .. 
sections of thE' le~a  prOfeF:Fion. J have no rlonht ahnnt itF: ~ i i  in the long .~ 
run. I elo not thin V I will.be ;ul'tified in wa..c:tin!!, the time of the Honse by 
i~in  a' detailed re"ly to DT. Gour'" ohiection1'. a!'l the.v llave been "ll'PSily 

de ~ with.. Dr. GoUT'" main objection is that this Bill. 11..<1 at pl"e"lnt drafted, 
places th~ mukhtanin the !1&me't'ateJ!'ory BtJlleaders anfl he was J,"00d enough 
to llay t~at it was not my intention. or at any rate it "fo" not tJ:e intentio!-\, • 
of the MllkhtafIJ' AaltOciat.ion to asltefor t~i  h~n~e. I best' to Rlll:m1it. with_ 
due deference to :ijr. Goun, that it was exactly m/ intention-to plactftliem 

• 

. 
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an the s'l.me category as pleaders, so far as the Criminal Courts were concerned. 
There is' absolutely no reason why there should be any artificial distinction 
placed between one class of lawyers and another. It has been said 
--that these mukhtars are aU lawyers of inferior quality. The matter 
was quite irrelevant, but it has been introduced not only by Dr. Gour 
'but by the Honourable the Leader of the House and they said th tt 

h~r  are not allowed in certain cases to appear and they have to 
pa~  a verv simple examination. But if you only go hack a few years, you 
will Ilnd that the members of the English Bar had to pass no examinat.ion 
worth the-name. and they believed them!:elves to be -'on the highest ladder 
,()f the legal profession. If examination or legal ability is to be the 
_flole test I think the graduates of the Indian Universities in law should 
have a preferential claim to thE' members of the English Bar because they 
have to ra.c;s a very stiiT examination. But that is altogether a ditTerent 
matter. I onl,v submit that. if there is any ·defect in the wording of the 
Bill, it may be corred;ed. at a later stage. I want justice to be done; and, 
,what i~ more, the mukhtar is not only the poor man's lawyer, but, for the 
o ~  s worth we get bt-tter work from the mllkhtar than fl'om the pleaders 
-:and barristers practising in our Courts. (Laughter.) With these few 
worde, I hope that the House will agree with this motion and that it win 
support me right through in the later stages of this Bill. 

Itr. President: The question is: 
• ha~ the Bill further to amend the Cllde of Criminal Procedure, 1898 ~ er tlll  

--0/ ,eetjvn 4 be circulated for the purpose of eliciting opinion thereon. ' 
The motion was adopted. 

-THE CODE OF CRIMINAL PROC'EDURE (AMENDMENT) BILL. 

Rao Bahadur T. RanJracbariar (:Madras City: Non-Muhammadan 
Urban) : Sir, I beg leave to introduce: 
• A Bill further to provide ndpqua.te a e~ l d &!t&inst the indi!Ull'iminate lise of section. 

107 a.nd 140,' of the Code of Criminal Procedure, 1898, in dealing with political agitation: 

I need hardly remind the Honourable Members of this HoU!'e of the 
,sections, for they have become notorious since February last. There has 
been an infection of cases under these sections ever since Februg,ry last all over 
the count y, and even the lay public have' become painfully awa.re ofthe exist-
. ence 0:£ tnese sections. We in the profession, had to he aware of these 
"sel-tions when they were a.pplied to the o'l"rlinary cases of di!:pute!: leading to a 
breach of the peace or to bad l'haracters. When we had a di ~ ion in M"arch 
last about the attitude of the (.}overnVlent in respect of the political movement 
iu the -country whether they should embark npon ~in  the extraorJillary 
laws of the land, we, of thiR Assembly, had no objection to theIr llsing 
the ordinary law of the land and said so ac"ordingly. When I was making 
,a reference to that subj"ct, the Honourable the LawlMember interjected a 
remark .. hether I considered section 144 as an e ~raordi~r  law of the land. 
I replied: 'It bas been the l ... w of the country all along'. but I seldbm 
.anticipa.ted that tha.t. assent of mine would have led to the most e~~ra.ord~ ar  

u,,-e of the et~ o se<:tiens within ~he last OIJe year. Public meeijihgs have 
,  • been pple ~ a.~d pUblif ~ er  have beeu pr~hi i~d from speaking 
: IIond e ~ro lD e 'bas resorf;ed to the use .f those secf;IOM In a most ext .... 
()rdinary manner so tW one wonders he~er the~ was any reasoll 
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st all for the appointment of a Rowlatt Committee or ~r the :a.'port 
-of a Rowlatt Committee or for the enactment of a Rowlatt Act If the 
Government of this country had these twin weapons in their hands all 
along, if they could have effectively used them as they are now using 
-them in dealing with agitation in this country, what was the necessity 
for those repressive law!! which the Honourable the Home Member 
took credit the other day for repealing in this House, because these sections 
were not used for these purposes, although these sections ha.ve l)een in 
.existence from 1861 or thereabouts, This is a novel method of using these 
sections. Strictly speaking. I am not prepared to say that it is an illegal 
use of those sections' in dealing either with public meetings or with public 
speakers, The language is so wide that it is capable of the construction that 
they can be use<! for such purposes, provided the circumstances contemplatoo 
-in these two sections exist. That is why my proposal before this House 
.{loes not take the shape, as Honourable Members would wish, of prohibiting 
the use of these sections either in dealing with political eetin~  or public 
meetings or public speakers. I wish to preserve the power of the Government 
'!Iond the power ofthe magistracy to deal even with public speakers and even 
with public meetings, if the necessity for it arises and if the circumsta.v.ces 
which are enumerated in those sections really exist. but. at the same time, 
having regard to the tendency of the magistracy to misuse and abuse powers 
which are granted to them, especially when those powAs are not liable to 
'be ('on trolled or appt'aled against; in their ard"ur for pre8erving the 
law-abiding subjects from the non-law-abiding subjects and preserving them-
selves, in some cases they are apt to abuse these sections. There have 
'been instances, and glaring in ta~ e  of abuse, of these sections. S~tion 

107, as Honourable Members are aware, is intended for securing the keep-
ing of the peace. It says : 

• Whenever a Presidency Magistrate, Di8trict Magistrate, Sub-Divisional Magistrate 
-01' Magistrate of the tin+: clllR9 i~ infnl"11led that any peI'Bnn is libly to commit & 
bl'erch of the peace or cisturb the public tranquillity, the Mngismte may, in ioanner 
hereinafter providPd, I'f'quire 8uch person to show calise why he should l.ot be ordered 
to eXt'cute a bond, with 01' without Bureties, for keepiug the peace for such period not 
1!xceeding one year .• 

.and clause (:1) thereof says that the a.~ trate has' the powp.r t" issue 
a warrant for the arrest of the person against whom he initiates proceed-
ings under that sect ion. Now there is a case where a Government was 
. lte pl~tin  taking proceedings for prosecuting a public man ~ndet cer-
tam sections of the Penal Code. That gentleman happened to be tra e~ , 
ing from Calcutta to Madras. For some reason or other, the warrant 
for his arrest was not available or was delayed or was heing dela\·el. 
The man was actually in the train ana the District Magistrate at the 
District Headquarters, which is an intervening sta.tion. issued a warrant 
for his arrest initiating proceedings nnder section 10 i. as if thi~ ma.n 
travelling by train f&jlm Howrah to Madras was goinO' to commit a breach 
<>f the ppa.ce in 'Walta-ir. It may have been a beneficent use. Weare 
no~ concerned with Ithat. -r stated. that in their anxiety, over-anxiety. when 
they dream of n D o ~perator  anywhere and everywhere and when they see 
the lta"nd of the non-co-operator all over, the magistracy i!l their zeai to protect 
~he }aw-abiding citizens ~ e i ~ to'err. uj they have er:ed. Ntlbody can ~ 
~ h  the use of that section m  a ~e lIke tlaat.' Or agtm, ta. ~~other I 
.nsta.nce where a o~  o i~ hoists the CODo"'1llSS 1lag 0.& its pre.uses 

" ~ 
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and the magistrate walks along the street and gives the order under section 
144 to pull down that flag. Who are the persons who are likely to commit 
a brea.c::h of the peace? Is it the magistrate who is going to commit a breach 
of the peace or are the law-abiding citizens going to commit a breach' of the 
peace? Or again, take the case of a temperance worker, even if he be a Don-
co-operator. He goes to an auction sale where a toddy shop is being sold . 
. He ~e  there to induce the bidders to desist from bidding. SedlOn 144 
is being used there. Now, who is going to commit the breach of t.he peace? 
Is it the law-abiding citizen who is bidding f01' the auction or is it the ex{;ise 
officer, who is holding the auction, who is going to commit a breach of the 
peace? I say, the object may he good, but you cannot do wrong to do good. 
You cannot jU!;tify wrong by saying: ' Oh, look at the result of it.' I thin ~ 

Government. as custodians of the law, and we in this Legislature, as persons 
responsible fOl' the law, ought to see that wrong use is not made of the 
sl:;('tions which are enacted in this House or which were enacted by our pre-
decessors. I do not think it is necessary for me to dilate fUliher, as I have 
stated already that I only want to provide a safeguard against the indiscri-
mUtd.te use of these sections in cases where one may suppose they were not 
intended to be used . 

• 
As these cases are not appealable cases-in fact orders under section 144 

are not even reviseab1e under the revisionary powers of the High Coun, a;; 
Honourable Members are aware, my motion is therefore a modest measure, 
in that I provide that, when these seL-tionrs are used against public speakers 
or o~ preventing public meetings or in cases like that. I provide that a report 
should be made at once within a week to the High Court stating the circum-
stances under which the order was passefl; and I give power to the High 
Conn to revise that order, directly they are satisfied that the order was made 
£I)r pu,rposes not contemplated by the section. There can, I think, be no 
reasonable objection to such a course. These being powers which are to be 
exercised on the spot,  I leave the power in the hands of the Magistrate to-
exercise those powers, but the knowledge that his proceedings are liable tl>-
rAview suo motu by the highest Court in the laud will make him pause and be 
careful and will lead to the right use of these sections. "Even if the High 
Courts do not interfere, the fact that there is such a power, that aL-tion under 
thet:e sections will be overlooked by the High Court, will lead to his being 

~ e l ~. ~  do not "ant to hamper the Executive just at present by 
snggesting that th"se sections should not be used at all for these purposes. 
While my proviso implies that these sections may be used in such cases, I 
snbstitute a safeguard ~ooa.in t the a~. e and misuse of these sections. That is. 
the object of this Bill and I, therefore, Sir, ask leave to introduce thll Bill. 

THe HOllourable Sir William Vincent (Home Member) : Sir, I fancy 
many Members of this Assembly, if they have examtted this Bill in any 
detail, will find themselves in some difficulty ;  I kn9-r that the minds of 
many have been exercised over the use of secliion l.,JJ,-some people (3ay 
, misuse'; it is' no part of my duty here to-day to defend it, although, as 
a ma,tter of-fact, it iMthe use of section 144i'hich has in many pbce,'l renltered 
it pollsibilfto avoid the appliC'atiot'fof the more drastic provisions of the Seditious. 
\. ~ Act. "1 know, ~ l e er  that .there are mall,l Members who hoke-
s. 'tlirerent view on this· point. But in any case, I submlt that the method. 

( ,. 
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-which the Honourable Member has chosen of remedying what he believes to 
lbe an evil is one of the worst that could possibly have been seleCt4!d and here 
I ask the attention of the House to the provisions of the Bill as drafted. The 
·operative portion is contained in clause 2 : 

'In all cases when action i. taken under this section a~ .. inst politiral agitators or public 
: pea ~  or for dealing with or suppressing political agitation and pablic meetings: . 

'Those are the first words in the clause. Now what is a 'political-agita-
tor', or can any Member of this Assembly t.ell me how to define' political-
agita.tion '? Any qnestion may become political ;  a question relating to / 
religion, .a, qnestion relating to race, a question relating to cow killing, a 
question relating to marriage or to education,-anything becomes political'ont'e 
feeling is roused about it. And how is any Magistrate or High Court going • 
-to say whether a man js a political agitator or not? Then, Sir, the last p1.rt 
of this clause lays down the procedure, which the HOLourable Member proposes, 
to remedy what he calls an evil, namely, a reference to the High Court to 
confirm or set aside every order of the ~oi trate under section 1U or section 
107 in .the particular case to which he refers. Does any Member of the 
Assembly think that the High Courts will welcome this additional dbty? 
Is it not a part of the duty of the Executive authorities to maintain law and 
-()rJer, and are they not the only people whe have the neOlssary information to 
d.eal with this? Let us consider for a moment the actual practice in regard 1;0. 
orders under section 144? A Magistrate receives information, say, tha.t a 
Muhammadan is going to kill a cow in a certain house. Hindus object and an 
·order is issued prohibiting the slaughter. The matter at once becomes &q acute 
political question. Wh'lt is the material on which action is taken? .A police 
report; information received orally from a village, somethi!1g seen by the 
Magistrate with his own e.ves; but t;b.ere is no evidence record..d in sllch case, 
no evidence is possible. On what material then is the High Court· going 
·to act in revision? Would not the Bill place the High Court in .an. impos-
.sible position if they are to deal satisfactorily with a ma.tter of this kind? 

Sir, when the Honourable Member gileS on to say that section 107 has 
also been abused, then I join issue with him at once. It may be that, in 
.an individual case, a warrant was issued without justification. I have not 
got the facts of that case and I am not going to discuss the action of the 
.authorities, but, generally speaking, section 107 has not ever been used to a 
·great extent so far as I am aware. Section 108 has been used a grctt deal, 
:but I am not aware that there is any general complaint in this c&untry t~.l 
'-section 107 of the Code of Criminal Procedure has ~n misused. for purposes 
.of suppressiog political agitation. • 

Rao Bahadur T. Rangachariar: It has been in Madras. 
• 

The Honourabl, Sir William Vincent: Well, if it has been misused .~ 
-every man a ~ has a right now to go down to the High Court and get 
.apy improper 01 de" revised. Wha.t is the real cause of difficulty in these ~ 

~l e  It is that those to whom facilities are afforded for goinO' to the 
C"ltrts. will not use them;' they will not appear before any COll1t 0;' defend 
themseIues, or seek remedies provided io, prevent tnjustice. It there &ny • 
reason  why, in cases of tbat kind. it should hJ iooumbenl on the.llaaistrat.! 
to send every _e-to the High Ci.urt ? 0, .' .~: • 

• .'9 
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Now let me turn to section 144. There are, in point of fact already-

two ~thod  by which improper orders under that section can be challenged. 
One has been tried successfully, I think, in a Court in Oudh,-l am ·not· 
quite certain of the .lo.:ality, but I think it was in Oudh. (A Voice: 
, Yes'.) There an order under section 1 ~ was challenged on the ground that. 
it did not properly come within the provisions of that section and· was set . 
aside ~ IIltra rirea. I believe the same practice is followed in some other· 
High Courts. but I am· not sure of this. Similarly, any man who likes to-
challenge an order under section 144 can question the legality of that. order 
if he is prOBe\;uted for violating it. But the real fact is that those who have-
been prosecuted arll unwilling to put in any defence at all. 

Sir, in conclusion, may I say that. if it is proposed to restrict the ·use of sec-
tion 1 l4 in the manner proposed, I believe the results would be really dangerous 
to tbe public peace. I know 1 have heen accused of thihking too much of law and 
order. I believe however that a time is shortly coming when this Assembly will 
take a different view' f the importance of this question, but that is another 
stor". The Honourable Member has assumed also that section 14-1. can only 
legitimately be used in cases of a breach of the peace. 

That is not so. £ection 144 may be used for many purposes. Lawyers in 
~hi  Assembly mun be perfectly well aware of the fact that it ~ be and OfteDi 
used to prevent obstruction, annoyance, injury or risk of o tr ~on  annoy-
ance or injury or danger to human life or health. The disturbance of the. 
public tranquillity is only one of the many obje(:ts for which section 144 may 
be used. But the point that I wish to emphasise now is that, whether 
the sel.1ion has. been misused or not, the proposals in this Bill are snch 
that they canno& be conscientiously pupported by any Member of this 
Asl'embly. If the Honourd.ble Member had thonght of some more sUitable 
method. of dealing with this particular difficulty, the position might have been 
diffe1"f!nt. 

Ir. President: The ~tion. is: 

• That leave be given to intl"odull8 a Bill further to provide adequatR safeguard against. 
the indiscriminate use of section-11.17 and 144 of the Code of Criminal Procedure, 1898, ill: 
dealing with po1.tieal agitation.' 

... f ThetAs!JJmbly then divided as follows: 

Abdul Quadir, Mau.lvi. 
Abdul Rahim Kh&n, Mr. 
Abul Ka,C"m. Mawvi . 

. ~. Agarwala, Lala G. L 
Agnihotri, Mr. K. B. L 
Ahmed. Mr. K. 

• Asjadolll.\ah, Maulvi Miyan. 
Ayyangar, Mr. M. G. M. 
Bhargava, Pandit J. ·L· 
Chandhllri; ~ J. •. 
• Ginwala, r.~. . P. 
eonr, Dr. H S. (. 
Gulab Si~ ardar. 
lawai ban, Mllllahi. 

. AYES-·28. 

Jatkar, Mr. B. H. R. 
Mahadeo Prasad, Mllnshi. 
Manmohandas Ramji, Mr. 
Man Singh, Bhai. 
Misra, Mr. P. L. •  . 
Mlldaliar, Mr. S. J. t ~. 
Neogy, Mr. K. C. 
Rangachariar, Mr. : 
Reddi, Mr. M. K. 
Schamnad, Mr. Mahmood. 
Shahaf.i, Mr. S. C . 
Bohan Lal, Bakshi. 
Sul¥tahmanayam, Mr. C. 8. 
Bnbzpoah, Mr. S. M. '2. A. .... , 

r • . 
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Akram Hussain, PriDoe A. II. X 
Amjad Ali, Maulvi 
Bagde, Mr, K, G. 
Bradley-Birt, Mr. F. B. 
Bridge, Mr. G. 
Bryant, Mr. J. F. 
Carter, Sir Frank. 
Cotelingam, Mr. J. P. 
Crookshank, Sir Sydney. 
Dentith, Mr. A. W. 
Faridoonji, Mr. R. 
Gajjan Singh, Bardar Bahadar. 
Habibullah, Nawab Khwaja. 
Hullah, Mr. J. . 
Kabraji, Mr. J. K. N. 
Kamat, Mr. B. S. 
X .. it.h. Mr. W. J. 
Lindsay, Mr. D~. 
KoCarthy, Mr. 1', 

The motion was negatived. 

:\ 

NOES-S7. , 
Muhammad Hussain, Mr. T. 
Muhammad Ismail, Mr. S. 
Nabi Hadi, Mr. S. II. 
Nayar, Mr. K. II. 
Percival. Mr. P. E. 
Pyari Lal, Mr. .  " 
Ramayya Pantulu, Mr. J. 
Baa, Mr. C. Krishnaswami. • 
Renouf, Mr. W, C. 
Samarth, Mr. N. M. 
SaDru. tbe Honourahle .Dr. T. B. 
Sarfaraz Hussain Khan, Mr. 
Sarvadhikary, Sir Deva Prasad. 
Shahab-ud·Din, Chaudhri. 
S.in~h  Bahu B. p, 
Sinha, Bahu Ambika Prasad. 
Vincent. the Honourahle Sir WilliaJa.. 
Way, Mr. T. A. H. 

THE HINDU A ~ S LIABILIWBII:.L. 

Dr. H. S. &our (Nagpur Division: Non-MuhammMa.n) : Sir, I move for-' 
leave to introduce : 

• A Bill to defiue the liability of a Hindu COp&l'OPDer.' 
, 

It is not intended io define anything beyond the liability ofa Hindu 
Coparcener for the debts incurred by .. the ma.nag-er of the father. There baa 
been a very sharp conflict of cases upon this suhied. 1'hatconflilt t'Xisted' 
before their Lordships of the Privy Council decided what is now kDO\\'o as 
Sahu Ram's case, 311 Allahabad, page 487. In deciding that a~e  their' 
Lordships pointed out that there was a certain confi( t of ('eeiFiflDF in the-, 
various Courtll in India, and therefore they thought it well that the point 
should he settled. And then they proceeded to eDuneiate what they con, 
sidered to be the right rule on the subject of the a.nteeedent debt of the 
father. 

After the decision of that case, a further conflict beh-et'n the vatious,High . .. 
1 Courts in India has arisen. and while the Madras and Patna High.. 
p. H. Courts have, in considered full Bench C3J:es, decided that Sabu 

Ram's case was never intended to o er r l~ the pJie-t!xisting law. the COlll't.'! in' 
Alla.habad and Oudh have taken a different view and litel'luly o~ ed the dictum 
of Lord Shaw as reported in that judgment. lt i!< abFolutely ne,eRFal'f' Sir, 
that we should be clear as to what is the law appli(:aUe to Hindu copar,enery 
fa.milies.- People ha ~ to deal with Hindu familieF, advam'e money. take-
by way of e llr ~  mort..,ooages of coparcenel'y t ~tate and tllt~ pdlli" al'e-
entitled t(\ know . : ~ a d~ ree o.f t r~int  as to ~ hat is the law applil:ahle 
to ~l ener  famIlies. It IS the mtentilln of my BIll to dene their -liabi-. 
lity .• 01 pa11e also taken a.d an~e of the e i~ten tl ofJthis necel'lity to add 
certain pnnisions which are of an ~ illa.r  cb.racter. The!'e "ill IJe found-
sufficiently explained in the notell ~n clam'es at ~p ded to tbe Bill. :: . ~ ot. 
propose to go into gra-ter detail on toe subject of ,each 'clause, ~ e l' do-

lo .'j 
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not think tnat at this stage I should be jUstified in doing so. I ask for leave 
to introduce my Bill. 

The motion was adopted. 

Dr. H. S. Gour: Sir, I DOW intro:luce the Bill. 

" THE MARRIED W ~i S PROPERTY (AMENDMENT) BILL. 

Ir. B. S. Xamat (Bombay Central Division: Non-Muhammadan 
Rural) : Sir, I beg to m.>ve for leave to introduce: 

'A Bill further to ameBd {he Married Women's Ploperty Act, 18U: 

The object of this amending Bill is to remove certain doubts which have 
arisen regarding the interpretation of .. eTtain sections of the Married Wo en~  

Property' Act atIed;ing payment of insurance money in the case of insurance 
~ e ted by a man for the benefit of his wife or wife and children so fer as it 
el~te  to Hindus, Muhammadans, Sikhs, Jains and Buddhists. Sect:ion 6 of 
the ~ arried Women's Property Act deals with the question of insurance 
policies and that ~tion pl'ovides t~t  when a man effects any "olicy of 
.insnrance for the benefit of h~  wife, or wife and children, and so expresses his 
desire on the face of that policy, tile amount of tha.t policy sh.Il b':' an 
amount absolutely beyond the control of the husband, or the creditors of the 
Lusband, and shall not form part of h,is estate; in other word .. , .the 
amoiint of the insurance will be specifically ear-marked for the bene it of 
the wife or wife and children as the case ma.y be. That is a section of the, 
:Married Women's Propeltyact which gives absolute protel.-tion to' the wives. 
There is another section of the ~la l ied 'Women's Property Act, section No.2, 
which excludes. according to the iuterpret:Ltion of some people, the operatioll 
·of th~ Marl'ied Women's Property Act so far as widows or relations of Hindus, 
Muh . mmadanl', etc., are '·oncerned. The result of different interpretations is 
that the e has been a conflict of High Court decisions iu the three Presidenujes 
,of Bombav. Madras IIolld Calcutta. In Bombay the Bombay High Court has 
held that the Married Women's Property Aet does not apply to insurances 
effpcted by Hindu!', Muhammadans, etc. The case which bears on this subject 
is Shankar Ve1"8U8 Umabai, 1913, I. L. R.., 37, Bom. 4i J. There, it was held 
•. that ijle ¥arried Women's Property  Act does not apply to Hindus. The 
. facts were tLeEe A Hindu husband effected an insurance speci£cally for the 
bel' eft of his wife a.nd so expressed his desire by an assignment on 
the pol. icy. .Mter his dl'8;th, on~ of .his creditors came in the way 
and daimed that the heneU of the MarrIed Women's Pl'operty Ad; could 
not be given to the widow of a. Hindu inlloRmuch as under the Hindu joint 

,famil! ~te  insurance came under earnings, that insurance money could 
not be treated as a trust in the ha,. ds of the insurance ~ pa l  for the benetit 
:solely of the wife, but it formed part of the general tlft-l·te of the Hindu. 
After the wife had gone to the High COUlt fo, a declt"ration in ber a ~ r  
the ruling of the Bombay High COUlt has ~en that th: Act does not apply 
to Hindu t.idows. 'l;h.if; is so far as Bomba:. I now come to a u!lling tf the 
l:aclr s Hig h Court. Thene lI{;'&in there is a similar case, Balamba r.er,u, 
• ri~~ra (I. L! R. 37, 'Madras 483) decided about the same time,19a. 
lb. t..\.at ~ the Mabas (High Court \as held entirely the opposite view 

e" , 
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regarding the interpretation of section 2. and sel.>tion 6 of the Married 
Women's Property Act. In t~e Madras case of the same nature, it was, I 
think, either the wife or the daughter who claimed that the pl'Ovision made 
by t.he Hindu husband was specifically for her benefit, that the amount of the 
Policy of insurance was a trust in the hands of the insurance 
company and no creditor had any l'ight whatsoever to interfere in th~t 

particular Policy money so far as her interest was concerned. ~  

case went up through all the stages of appeal, first appeal, second appeal, 
and so on; as there was a difference of opinion, I believe, amongst the judges 
of the High Court, ultimately, the case went before the full Bench. The 
full Bench, after very close study of the case and the facts bearing on the 
caSP., and after perhaps very learned arguments on both sides, cJ-me to the 
conclusion that ~ tion 2, which, a·:cording to some Courts, excludes 
Hindus from the operation of Married Women's Property Act, was not GO 
exclusive, with the result that the Madras High Court has held that the 
Married Women's Property Act does give protection to women, and does 
apply even to Hindu widows. In the Calcutta. High Court, on the other 
hand, the .iew of the Bombay High Court prevails, so that between th~ 
Bombay High Court, the Madras High Court ~nd the Calcutta i~h Court, 
we have entirely two different states of thIngs. In Bombay, lllsurance 
companies find it extremely. difficult to hand over the in ra.n~e money to the 
claimant in contested claims. Fortunately, owing to the legal acumen and 
inQ'enuity of our IlJ.w-interpreters in the South, the Madras High Court has 
i~  a. ruling in favour of Hindu widows. This is the state of things which ~ 
I wish to remedy by this amending Bill. I think it will be admitted, ir t~  
that there should be a uniformity of law so far as the payment of insUI'ance 
money is concerned in Bombay, Madras and Calcutta, a.nd that there should 
be no impediment-in the way of insurance companies on this point. 

Secondly, I believe that it will also be admitted that it is but just and 
equitable that Hindu widows or widows of Hindus, Muhammadans and otKera 
should have a clear claim to the provision made by their husbands specifically 
for them without any interference from Creditors or Co-parceners. I miO'ht 
mention tha.t in the ~lden days, when the framers of Hindu Law framed their 
law, there were no Insurance Companies; but now that we have Insurance 
Companies, it is only just and pl'Oper that Hindn widows should be prote.::ted 
from cred,tors in the sa.me manner as other women are protected under the 
Married Women's Property Act. It is, therefore, proposed to amepd tJ1at 
Act by a simple clause like this: 

, Notwithstanding anything contained in section 2, this section shall apply, and shall 
he deemed to have always applied,.to Hindus, hap adan~  Budlusts, Sikhs and Jains.' 

I might only mention that the Madras High Court has given a favourable 
ruling in this connection after having examined that section very careblly, 
, .dlld the stand they ha.ve taken with regard to it is that, nuder certain wording 
.of section 2. of the M!lrritld Women's Property Act, although it is supposed to 
he a.n excludillg sectIOn" ~he important words therein are 'married woman.' 

The clause there r~ od  : 
.... .: . ..~.. . 

'Nothing ~ itained in the Married 'Nomen's l ~.pel tl:A t applies to any . rn~ 
eoman who, at Lbe time of her marriage, profestes the ~d  l'el,igion • «;I' • .' 

The section, it is contended, does apply, as the irisura,p,ce was ~ e te :l  

men. not by womM. On.these gl.'lYU.nds, I wish the House to give me leave to 
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amend the Marriell Women's Property Act according to the decision of the 
Madras Hig'h Court. and so make the henef;ts of insurance policies applic-
hble to all communities. 

The motion was adopted. 

ltr. B. S. kamat: I beg to iutroduce the J3ill. 

THE INDIAN PENAL CODE/AMENDMENT) BILL. 

B.ai Bahadur Bakshi Sohan Lal : J ullulldur Division: N on-l\I uham-
madanJ : Sir, I beg to move for leave to llltroduce : 

.  A Bill further to amend the Indian Penal Code (amBRd I1IBnt of 8ection 375).' 

A copy of the Bill, together with a Statement of Objects and Reasons 
is laid on the table of the Honourable :Members of this Assembly, aftd I need 
not repeat the same 01' advance any lengthy ar?,l.uments in support of this 
Bill 01' I'IE the .amendment which is-meant to raise, in the case of the offence 
of rape, as defined it section 375, the age of consent of the female from 12 to 
14 years. 

,,,. According to Suskrut, the well-known book ~ medical science in. the 
A ~eda.  and other boob on that SUbject, toe phYSIcal faculties of a female 
odo not fully develop for consummation until she completes sixteen years of 
age. The very high rate of fatality amongst the high classes in 1 his 
country of newly-born children and of Y.Qung married wives is due to sexual 
intercourse and pregnancy of the gi.-l before she reaches the age of pllberty 
or ~de elop ent o  her phy!.ical organs. The result of such consumJDation 
before bodily development not only weakens the health of the girl but often 
produces children who are weak and sickly, and in a large number of cases 
cannot resist any illness of an ordinary type, 01' any inclemency of weather or 
climate. Thus some of them die immediately after birth or during their 
!infancy. If they'live at a.ll, they are always in need of medical attend~ e  

medical advice 01' mediml treatment, to linger on their lives; or in other words 
they are born more to minister to the medical profession than themselves and 
• t~.eir -:am"lies or their country. Neither can they be good soldiers nor good 

, CIvilians, neither good outdoor workers not good indoor workers; neither 
elm they be tit to attack an enemy nor defend themselves against attacks of 
an enemy, or against the ,raid oi; thieves or daaoits. In a few words, his 
birth iI· very often the cause of ruining the health, strength and pro~perit  of 
his .,-,ents without resulting in a cOfref;ponding benefit to society. 'fhe 

r husband, in the majority of cases, Lecomes confined to his room for the .... 
purpose of arra.nging or superintending the nursing and medical treatment 
.of his young wiflt or  of his children, if any, and ~al ~ often to absent 
himself from his professional duties, and eventuaUy hfI" to arra.nge for (.his 
re-marriage several time.s during his lifetime, on account of the· ~e ~ e 

deaths of flis youngy-ives-u.=, 9.n II.ccount of fis wife bearing hildre~ wli<f are' 
not long-lived. (, ~  t ., , 

, ~ th@5e condit,y>ns, <1 :espectfully 'recommend to ihe House to grant 
me leave to introd~ e this Bill in the Assembly·.. r; . 
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The Honourable Sir William Vincent (Home Member): -r':e Govern-
ment hil.ve no intenlion of opposing this motion, but the Bill is of so 
implll"til.nt OJ. ChJ.l·J.cter tha.t I think Members of thtJ House ought to be 
fully ni~ant of the effect of till) measnre ~ ore they a ~ed~ to the 
present proposal At present the offence of rape 1S ~ hen ~he gul .IS a COI1-- • 
-sentiiiO' part\' confineJ to the case of sexual connectIOn with a girl under 
twelve" ytJars·;f age. Intercourse with a girl under that age if; rape,. he~her 
:she consents ~ not and this applies also in the C<i.se of malTled girls. 
:Many of ns, my friend Sir D"va Prasad amongst them, will remember what an 
.0utCt:y there was when the Age of Consent Bill was passed in 1891. W ~ were 
tol,l that the foundations of the Hindu religion were shaken by the action of 
the Govel'llment. If that was so then, it seeIll-s to me that the Honoqrable 
:Mover is .. bout still further to shae them in seeking to raise the age of 
:consent, not only in the case of unmarried girls, but of married girl'! also, 
to 110 years Further. this kill is in some-respects more severe.even th~n 
the English law; but I will deal with that point later. I understand that. In 
many parts of the country it is the custom that consummation of marrUloge 
takes place as soon as the wife attains puberty. 3 

I speak very much subject· to cOl'l'ection in a matter of' this ·kind. It is 
abo a fact, 1 i·elieve, that some girls do a~tain puberty before they are 14 
yearo; of age. (An Honourable Member: 'Very often.') I have comparatively 
little kllowi'Mge of ~e subject, but I will take the Honourable Member's word 
'-jj". IE so, there may blr_-...Aitfu:ulty about this custom of early on ~ 
mation of ml!.1'riage. There is some danger in the amendment now proposed 
Qf the exception to section 37" of the Indian Penal Code interfering with 
t.his custom to which I have referred. Sir, I am not aware how fa.r custOIQ 
ill this matter has changed since 189:::, when the Bill was passed, or how far 
the public would welcome j;uch an advance as is now contemplated. I 
remember that Sir Romesh Chandra. Mitter, speaking in 1891 on the A~e of 
Consent Bill, said: 

• It seems to me that i~lation upon Sllbjects like these mll8t wait until public opinilltl 
is sudiciently ~ ated:  

Members of this Assembly are possibly in a better position tha.n I am to 
judge whether public opinion is at present sufficiently educa.ted to weloome 
a radical change of this character. 

There is anotber point to which I referred just now when I said that the 
Bill prescribes a more severe penalty for intercourse with gil'ls of a certain 
.age t.ba.n is pt'ovided by the English law. I think I am right in sayin... that, 
under the Englisb law, although it is always a penal o:lfence to have on~on 
with a girl under 16 years of age, yet after 113 years of age the punishment 
awarded is much smaller than it is in the case of girls under III yea.rs of 
age. I believe that int~r o r e with a girl under 13 years of age, even with 
her own consent, jn felony and inter..:ourse with a girl ovel'l3 years of age 
~t llnder. ~  years of age i.; a misliemea.nour punishable with two years' 
r1gotuus unpr1sonment, 01' something of the kind. This is also a matter 
whicr ~hi  &use will have to consider later-that IS hr wever a matter of 
detail but tbe question will aho arise whethtot it is necessary to punisn a. man 
for having intel'course with his wife even if she· is undel' tue a"'e of ::. I. 'Vith 
~ sentence o~ tt'8.llsporl..l.tion f?r life 01' ten rears' rigoroUL i~pl i o~ ent wLich 
itt~e. maxImum nOlo provldtlC!. That IS what the BIll proposes to .do. 
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Sir, the Bill is not one that a.ffects the English community very much, 
because in very few .:a e~ a.mongst us do girls marry at such a young age. 
But the facts I have mentioned are matters which I thought I ought to 
1>la.ce before the Assembly for careful consideration, so that they might 
realise what the Bill means. :My own personal vie* is· -though this is a 
ma.tter flr the Assembly to decide-that Members might do well to allow this 
motion for leave to introduce, and wait until the motion for circqla.tion comes 
-on when the points which I I'ave adverted to here-a.nd they are very 
important-can be debated more fully. 

IIr. President: The question is : 

• That leave be given to introduce a Bill fnrther to amend the Indian PlU Code 
.(..4.etadflletlt rif Becticm 315).' 

The motion was adopted. 

Rai Bahadur Bakshi SohanLah Sir, I beg to introduce the Bill. 
The Assembly then adjourned till Eleven of the Clock on W ed~e da  

the 1st March, 1922. 
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