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CONSTITUENT ASSEMBLY OF INDIA (LEGISLATIVE)
DEBATES

(PART 1—PROCEEDINGS OTHER THAN QUESTIONS AND ANSWERS)
: Satwrdaey, 2wl April, 1949,

The Assembly met in the .Assembly Charnber of the Council House at a
Quarter to Eleven of the Clock, Mr. Speuker (The Honourable Mr. G. V.
Mavalankar) in the Chair.

QUESTIONS AND ANSWERS
(No Questiong: Part I not published)

ELECIION TO NATIONAL ¥0OOD AND AGRICULI'URE ORGANISATION
LIAISON COMMITTEK AND TO STANDING COMMITTEE FOI ROADS

Mr. Bpeaker. I have to informn the Assembly that upto the time fixed fur
receiving nominations for the Nuationa! Food and Agricutture  Orgunisation
Liaison Committee and the Standing Committee for Roads, 7 nominati6bs in
the case of the thst and 12 nominations in the case of the second were receiv-
ed. As the number cf candidates is e({mnl to the number of vacancies in each

" of these committees, 1 declare the following members .to be duly elected:

1. National Food and Agriculture  ILiaison Committes.—Dr. P. 8.
Deslunukh, Sardar Bhopinder Singh Man, Shri K. Hanumauntheiys, Prof.
N. G. Ranga, S8hri Satis Chandra Sumunta, Prof. N. C. Laskar und Shri
Kala Venkata Rao.

11, Btanding Committee for HRoads~—Shri 8, Nijolingappa, Dr. V.
Subrainaniam, Shri B. N. Munavalli, Shri . M. Poonachy, 8hri Rum Chandra
Upadhyaya, Shri Kusum Kant Jain, Shei Kishorimohun Tripsthi, Srijut
Kuladhar Chaliha, Sardar Hulianm 8ingh, $bhri  Krishua Chandri Sharma,
Mr. T. J. M. Wilson and Lals Raj Kuuwar.

TAXATION LAWS AMENDMENT PILL
The Honourable Bhr{ X, 0. Neogy (Minister of Commerce): 8ir, I move for
leave to introdu~e a Bill further to amend the Indian Income-tax Act, 1932, the
Indian Finunce Act. 1942, the Exceas Profits Tax Ordinance, 1948, the Indian
Finance Act, 1046, the Busineas Profits Tax Aet, 1947, and the Taszstion on
Incmae (Investigation Commission) Act, 11M7.
Mr. Speakez: The question is:

"That leave he granted to intraluce o Bill further to ameny Qe Indian Income-tar
Act, 1922, the Indian Finence Act, 1042, the Excess Profits Tax Owndnsnce, 1043, the Indian
Finanve Act. 1046, the Boriness T'vofita Tix Act, 1947, and the Taxation on Income ([nvesti.
gation Cominission) Act, 1947."

The motion was adopted.
‘The Honourable Bhri K. C. Neogy: Sir, [ introduce the Bili.

INDIAN RAILWAYS (AMENDMENT) BILL

‘The HonOurabie Bhrl K. Santhanam (Minister of State for Reilways and
Transport): Str, I beg to move for leave to introduce a Bill fnrther to amend
the Indian Railwave Act, 1880,
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Mr. Speaker: The question is:

lqg"Tlmt, losve be granted to introduce a Bill further to amend the fndinn Raulways Act,
3980."" !

The motion was adopted.
The Honourable Shn K. S8anthanam: Sir, I introduce the Bill.
INFLUX FROM 1’AKISTAN (CONTROL) EILL

The Honourable Shri Mohan Lal Salsena (Minister of State for lteliel and
Rehubilitation): 8ir, 1 beg to move for leave to introduce u Bill to control the
admission into, and regulate the movewents in, India of persons from Pakistan.

Mr, Speaker: The question is:

"Thit leave be granted to intioduce s Bill to contral the admission invo, aud regulnte
the mouvements in, India of persons from Pakistan.

The motion was adopied,

."l.-‘he Honourable 8hri Mohan Lal S8akaena: Sir, I introduce the RBill,

HINDU CODE —contd.

Mx. Speaker: The House will procead with the further considerution of the
motion that the Bill Lo amend and codify certain branches of the Hindu Law,
as reported by the Select Committee, be taken into consideration.

8hr{ Mahgvir. Tyagi (U..: General): May I know, 8ir, tilt what time we
will discuss this Bjil, for there is some Government business and so we want to
be sure us to how long the cunsideration of this Bill will take? Now flibuster-
ing is going on at this stuge and all the Members are anxious to speak and they
may not get auy chunce to speak for two or three duys. I would like to know,
8ir, a8 to how iong they are going to discuss ibis Bill, for the present.

Mr. Speaker: It is difticult for me to say a8 to how long a particular Bill is
going to be discusied. 1t much more depends upon the Members themselves.
All T can say is that excepting perhaps one day, i.e., the 4tb, I think all the
days in the next weck are allotted to Govermiment business; and it is a matter
for Government to ssy as to what Bills they want to bring or not to bring before

the Houso and it depends on the priority with which they look upon the different
mensures.

.

8hri Mahavir Tyagi: May I through you, 8ir, request that the Government
might be pleased to teke over urgent business first and lenve the consideratisn of
this Bill to the end ot let us know definitely as to which Bills are to be taken,
8o that we can come prepared for the next Bills. We are anxious to participa.e in
the discussion of the other Bills,

Pandit Lasbmi Kanta Maltra (West Bengal: Generali: 8ir, the question
raised by my honourable friend, Mr. Mahavir Tyagi bas really got some itnp.ort-
ance. I quite appreciate the observation made by you just now that in such
a matter the House decides how long a. Pill should o on and this neocesserily
means that when there are a sufficient number of speakers and they want to
continue for s subioiently long time, they may ocontinue, This is wha$ I urnder-
stand to be meaniug of that observation. Of course, I quite see that it is mot
in the hunds of the Chair to 8ay bow many days are going to be allotted. A%
the same time, T think, the Chair would realize how diffioult i$ is for Members
who want really to spesk on this motjpn and debate it fully that they know ab
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leust if uny more Biils are going te be tuken up during this session. I was sub-
mitting yestorday gt the very beginuiing when this motion was taken up that
most of the Mcinbers had the impression that this Bill was not going to !ye taken
up sgaiu in this session. As a matter of fact when g Bill of this importance
and magnitude, was to be brought uguin for consideration, we expected that
sutticient notice weuvld be given to the Members in time. It was not dene.
The whaole imporiance of my contention arises in this way that if we are to know
that this Bill will be discussed and that it will continue only up to day, we oun
understand, but if on the other band we are given to understand that additionat
days would be provided in this session, it becomes another matter. Members
who want to speak fur. or against it, would not be able to come and participate
in the discussion. We started yesterday and many honourable Members had
already loft, for irstence, Mr. K. M. Munshi came here to speak on this motion
and he went away and there were many Members who wanted to speak one way
or the other on this important Bill and if the House could get to know through
you-~it is for you to say—it is possible for you to do so—that some additional
days are going to be provided, that will be really helpful; otberwme, we do not
know where we stand with regard to this important Bill.

Mr. Speaker: I. should like 1o know if the honourable the L'IW Minister is
in a positiou to enlighten us.

The Honourable Dr. .B. B. Ambedkar (Minister of Law): The only thing that
I oan say is that this. Bill will be debated. What wodld be the next stage, I
am quite unable to suy, because the question of the arrangewnent of the business
of the Government is entrusted to a Committee of the Government, which is
called ‘‘the Priorities Committee'’. That (‘ommittee have assigned these days
to this Bill. This Committee will he meefing in the sféernoon and be takmg
its own decision. I am unable to say anything further than that.

Pandit Lakshmj Xanta Maitra: In view of this, I would submit rogpectfully
to the Chair that the Chair has sufficient inherent powers to see thut this pro-
vedure is not adopted with regard to this-Bill unless sufficient notiee is agein
given, to the honourable Members when this motian comes, it is certai}y within
your competence to say: ‘I am not going to allow this motion to come, because
thut-prejudices the right of honournble Members to participate in this important
debate.” That the honourable Minister cannot. n'l:_lfe up his nind, is exactly
my grievance from the very beginning about the way in which the considera-
tion of this Bill is taken up from time to time during thie session. This itself
has been i subject of great adverse comment on my part as well as other
honourable Members. Even todav the honourable the F.uw Minister s nat 'in
a position to say if any other day is'going to be or not going to he aliotted for
this important Bill. If that is so, I, hope you will sternly turn down any proposal
brought at the end of this week if 8 miotion for consideration of the Wil is
brought on a very short notice.

Mr. Speaker: Any waf that question is at present hypotheticni.
are going on with the Ril

Pandit Mukut Bihsti Lal Bhargava (Ajmer Merwara): It is sbvionwv v -
Junfair that the Government are not able to make up their mind eve. t .
On 30th March yon were pleased to ask the Leader of the House as to what
the position was. A specific question was put by Mr. Mallrs as to whether the
Hindu Code was going to be taken up or not. No answer to that querv v~
given by the Government Bench with the result that on the Alst. for thr # -
time, we knew that the Bill was going to be taken up. -Mr. Chuwdh - '
wanted to participate in the debate left for Assam on the presumption that thia
Bill would not come ®efore the House. It is thereforé obviously unfair to the
Members that it should be brought up in this fashion. The Chair has ample.
power to protect the rights of Members.

"o
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Beth @Ovind Das (C.P. and Berar: General): You will remember that on
that date the Leader of the House uonoimeed thut very probubly we would be
adrourning pu the 7th April. 1 raised the question whether the Hindu (Jode
Bill was going to be taken into consideration in this session or not und you,
8ir, said that it vvas not your businees to say anything in_that matter and ihat
it wns for the Goverpment to arrauge their business for the House. Now, at
thie fag-end of the session, when many Members are absent, it is not proper to
proceed with a controversial Bill of this nature. I would join with the Metnbera
who huve just spoken and subsit that the protection of the rights and privileges
of the Members of this House is your responsibility and you have that right
vested in you. Therefore T would request you to say to the Government tgnt
at this fag-end of th: sesaion and without giving sufficient natice to Members it
is not proper to procesd with this Bill. I would request you at least to adjourn
the d¢bate on the congiderution stage of the Bill this evening, 8o that this
buginess may be tuken up in the next. Session of the Assembly, when we wmeed
in the autumn.

Mr. Speaker: Just at present the question is o hypotheticul one, becsuse the
Law Minixter does not say that he proposes to continue the debate. The
question us to when, if at all, the consideration motion is to be discussed
further, (/nterruption) depends, us ke said, upon the decision of the priority
Committee. 1 shall try my besh to see that all equitahle and rensonable de-
mands of Members for debate are acceded to as far as it liee in my power in
the House. On the question of the arrangement of Government business, I
think, i is a bit ton much to ask me to interfere. The Government are the best
judges of priority of their husiness. As regards this particular Bill, 1 do ot
think anysting further need come from them, in view of what is said in the
House. 1 bolieve they are responsive to the feelings of Members. I do not
think we need go any further into this matter. We may proceed with the
motion undsr considerstion. ;

Shri B. V. Kamath (C.P. and Berar: General): May I know from you, Bir,

who has the last word on the arrangement. of business here?

Myr. Bpeaker: 8o far us Government businees is concerned, it is the Govern-
ment. 1 have nothing to do with the arrangement of business so far as
prierity ig concerned. S

8eth Govind Das: The ultimate authority rests with you. They can bring -

any business they: want to put before the House. But, after all, the ulvimate
anthorivy is yourself. .

Mz, 8peaker: At present, it suita the honourable Members to vest it in me.
1 think that responsibility in too great for me. 1 am not acquainted with all
the details and the needs of the Government administmation.” T do not think I
.can’ interfere with their discretion t¢ adjust their business in matters of tbis
kind. The best way is for honourable Members to let the Government feel the
prescure of their opinion. Then the things will be adjusted. All I cau do is %o
see that n reasonable debate takes place. From that point of view I shall

certainly do what I can,
Beth Govind Das: We are requesting the Governme:nt through you.

Mr. 8peaker: There are many other channels for Members to do so.

Bhri Aran Obandra Guha (West Bengal: Gencral): We should he informed
now o to when the House ie going to be adjourned. Tf thie is not dome we
wonkl find it difficult to mabe arrencementa for onr bueiness.
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. Mt B8peaker: Aa regards that, the position was made clear by me the other
day. T recuesied the honourable the Prime Minister to give -the information
and be said that this may go on for a day or two. It is not possible for him
M am ulso to say definitely, because there may be some urgent weasure

o which they might wish to put through, without stifling discussion.
8o that mutter also rests with the Members, But T may say that we are diot
going to sit beyond the 9th April

Bhti Arun Ohandra Guha: In that case, urgent matters may be teken up first,

Mr. Spotkor: Thet is a matter of opinion as to urgenoy.

Maulana Hasrat Mohani (U.P.: Muslim): To remove this difficulty of Dr.
Ambedkar I would make a suggestion. [ think that any legislative meusure
involving sociat reform should not be made part of official business. I coul¢
understaud a Iill of this kind involving social reform being introduced by .
Shritnati Durgabai or 8hrimuti Renuka Ray. To thrust an official Bill of this
nature on an unwilling public is absolutely unressonable. I would therefore
invite my honourahle friend to take courage in both handa and, reslising that
discretion is the better part of vanlour, postpone oopsideration of this RNl aud
withdraw the Officiul Bill leaving it te be sponaored at some future date by an
ordinary Member, who, in consultation with public opigion, may bring farward
measures of this kind invoiving social reforgn.

Mr. Speaker: Ths honourable Member need not further argue the. matter, I$
is enough he has ma-le a suggestion.

Mr Muhammad Ismail Ehan (U.P.: Muslim): As the honourable Minister
$9ld the House, the priority for this Bill has to be determined by ihe (‘abinct
Committee. Surely we are entitled to know from him whether he is going to
urge for priority for this Bill or not.

The Honourable Dr. B. R. Ambedar: I do not wish to add anything. All
that T want to say is that the Governmeut has no intention of getting this Bill

ptusse:d Ly a snap vole,

Mr. Speaker: Mr. Nuziruddin will finish his speeob now. I do nat wish to
impose u titfie limit on speeches. He has spoken the whole of yesterday acd
I believe hnd spoken fo: 48 minutes on the previous occasion. The time taken
in all comes to 3 hours and 28 minutes, to he more exact. I am not. measuring lis
specch by the length of sime taken. What I would like him to do is Lo taike
into consideration the fact that the present is a general motion for $aking the
Bill int> consideraticn. It will not, therefore, be either in order or proper to
go into the detuils of every clause. The honourable Membor's argirent. as T
understond it yesterday, is that there ar¢-some substantial changes made in the
Bill and that, thaefore, the mensure hus to be considered anew or that publio
opinion tus to he conculted in the matter. For developing tnat argumeat he
necd not go into each and every clause of the Bill and suggest that every change
made is & substantial chunge. He nced only point out, by way-of illustration,
a few instancey of reall substantial changes made. I think that «hould hLe
enough for the purpose of his argument at the present stage. When the Rill
comes up for discussicn cluuse by cluuse, he will have every facility to move
any esmendment he likes ’ 2

Mr Nagiruddin Abmad (\Vest BBengal: Muslim): 8ir, T am grateful to you
for that suggestion. I deult with substential changes yesterday but today I
shall confive myself to a few more substantial changes. (Intsrruption).

Mr. Speaker: There is one difficulty that I feel about interruptions. They
distract, attontion from the original point and my hands are weakened in pulling
up the speak.sr and bringing him up to the proper scope of relevancy in debate.
If there are no interruptions, therefore, thi: matter will be shortened.

—_—
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An Honoarable Member: But it becomes very dull.

Mr. Speaket: Of course it gives relief from dullness but too much of it
is dangerous for the House. Therefore let there be no interruptiouns or side
remarks becuuse they sidetrack the issue.

Mr. Naziruddin Ahmad: I shall confine myself, 8ir, to a few more substan-
tial changes iniroduced by the Departmental Draft. 1 shall turn to part III
of the original Bill and draw atteution to suh-clause (2) of clause 126 of the
Dcpartmental Bill which corresponds to sub-clause (2) of clause 124 of the
Fina] Bill. It is o new sub-clause which introduces a new principle, namely,
that uny transfer of property would not defeat the right of maintenance paid
therefrom. In faet, maintenance has been made a statutory charge on the
property.  Whether good or bad, it is & new matter which has been introduced

, not by the Select Committee but by the Departmental Committee.

Then turning to part III-A of the original Bill which deals with succession,
clauses 1 and 2 which are important substantive provisions have been entirely
omitted in the Departmental Bill and of course also in the Final Bill. 1 will
.Ri)t, dea! with them in detail but leave them for consideration by the Honourable

inister,

Then coming to clause 131 of thg Departmental Bill (clause 180 of the final
Bill), sub-clause (1) which deals with maintenance is a new matter which in-
troduces a very substantial change. Again clause 183 of the departmental Bill
(clause 132 of the final Bill) lays down certain tests; they introduce an inno-
vation of n very substantial nature. Part (b) of sub-clause (2) of this clause is
an innovation which ccrresponds to clause 6(1) of the original Bill, part TII-A.

Then parts (g) and (h) of sub-clause (1), part III-A in the original Bill are
also importaat provisions which have been entirely omitted in the Departmen-
tal Bill and also in the final Bill. Aguin parts (g}, (h) and (i) of clause 133(2)
of the departmental Bill are very important and are entirely new.

In part III-A the proviso to sub-clause (1) of the clause 6 in the original
Bill has been omitted in the Departmental Bill 1ather unceremoniously. This
is omission of a very important matter.

Sub-cltuse (£) of clause 134 of the'Department»nl Bill (clause 138 of ‘the
final “Bill) deals with marriage expenses of an unmarxed daughter. This is a
new provision which wgg not in the original Bill.

Then I come to clause 7 of part ITI-A of the original Rill dealing with the
maintenance of a widow residing outside the family house. This has heen
omitted in the departmental Bill and ulso in the final Bill.

Therefore in part IIT-A of the original Bill, there are sins of omission and
commission ofyan important character. 1 refer to them becanse 1 wish to rely

" not only on the individual changes made but also on the cumulative effect of
~ those changes. ,
Then ] come to part IV of the original Bill dealing with marriage and divorce,
corresponding to Part 1T of the departmental and final Bills. 1 shall deal only
with the salient points. Provisions about marriage have been entirely and radi
cally changed and require some detailed consideration. With regard to stcra-
mental marriage the form of that marringe prevalent in Hindu society is well
*known, The original Bill left those forms to be applicable nccording to custom
and social practice. There was nc provision in the original Rill for regirtration
of a sacramental marriage as a condition of the validity of the marringe. [
shall try tn show that the Departmental Bill has introduced such changes. They
may be uaconscious but the change to me appears to be-that no marringe will
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be valid unless it is registered. Registration has not been made optional as in
the case of Muslims, but in this case by the Departmental Bill the optional
character of the old formalities have buen interfered witheand the validity has.

been'mnde subject to registration: otherwise, as I shall try to show, the
marriage would be invalid, ‘

The original Bill, Part 1y dealt with this subject. In clause 2 it was laid
down that there shall be two forms of Hindu marriage, namely, the sacramental
marringe and the civil marriage. Leaving aside the civil marriage, with which
I arn not at present concerned, ‘‘there shall be two forms of Hindu muarriage—
sacramental marriage and civil marriage’’. That is what was provided in the
original Bill. The forms were left to the well’lknown custom and well-known re-
quirementg of Hindu marriage and provide nothing for registration. The
House will be plessed to consider the corresponding provisions in the Depart-
mental Bill. The original Bill merely said that the = sacramental form of

marringe Will be one of the forms of marriage. Details were lett to the discre-
tion of the parties.

In Clavse 6 of the Departmental Bill which also corresponds to Clause 6 of
the final Bill, the following provision is made:

“Save as otherwise expressly provided herein, no marriage between Hindus chall he
recognised as a vaild mariage unless it is solemnized either 58 a sacramental marriage or
a8 a civil rarriage in accordance with the provisions of this Part.”

The original provisior. was that marriage might be performed in the sacra-
mental form in the usual religious form well known to Hindu society, but in
the departmental Ril} it is said that no inarriage shall be valid unless it is per-
formed in accordance with this Part.

Let us consider the provisions of this Part. We come at once to another
part cf the Bill, namely, clausc 6 of part IV of the original Bill corresponding
to clanse 9 of the departmental Bill as“well as the final Bill. (.in Honourable
‘Member: ‘Please note that Dr. Ambedkar is away.’) Clause 9 deals with regis-
tration. of sacramental marriage. In ‘the original Bill it was stated:

“For the purpose of facilitating prenl of sacramental marriage, rules may he prescribed

for the enterin%oi particulars relating to such marriages in such manner as may be Pn-scribod
in the Hindu Civil Marringe Certificate book kept under section 6 of thik Chapter.’

Babu Ramaarayan Bingh (Bihar: General): On a point of information: may
I know who is listening to the debate on behalf of the Government?

Mr. Speaker: There must be someone!

Shri L. Krishnaswam: Bharathi (Madras: Genemwml am taking notes for
him. '

Mr, Naziruddin Ahmad: The Minister should, in courtsey, be here

8hri B. L. Sondhi (East Punjab: Gencral): The Law Minister is there—just
coming, N

Mr. Naziruddin Ahmad: The original clause provided for rules made by the
Government for the entering of particulars in a register for the purpose of facili-
tating proof: that is, it left the validity of marriage absolutely intact. It gave
additional facility in the matter of proof that particulars of marriages might be
registered in the Hindu Civil Marriage Certificate book and this could be
provided by rules. This was only to facilitate proof. This was nct a compulsory,
condition, nor any condition affecting the validity of the marriage. All that was
laid down was a very usual rule, a very salutary rule, that particulars might
be entered in a register and that might be prescribed in the rules. It would
be only for the purposes of facilitating proof. It would not affect the validity
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,of the warriage at all. In fuct a muarriage of which the particulurs are not
entered in this register would be perfectly valid, but registration would ofter,
or supply a ready-made method of proof of marriage, aud o certitied copy of
the entry would be taken judicial notice of by a Court of law and much evidence
would be dispensed witl. PRut in the corresponding clause in the Departmen-
tal Bill, it is like this: ~ :

“¥or the purpose of facilitating the proof of any sacramputsl mariiasge, the Provincial
Government may by rules provide {(and here the sting eomes at the tal}= '

{a, That particulars relating to ach marriuges shall be entered in ths Hindu Marriage
Certificate hook............c.e.n. "
In fact the ocorupulsion is not yet completerbut only begins here.
Then, Bir, we come to clause (b) of the Departmental Bill. Sub-clause (8)
of clause 6 of ths originel Bill says:
“Tbe making of such an entry shall not he compulsory.’

I shall ask you, Sir, to consider the sorresponding language of the Departmental
Bill. The original Bill—I shall repeat with your permissicn—is

*“That the making of guch an entry shall not he compulsory."

Shri- Mahavir Tyagi: Does it mean that the married parties will go to the
Kegistrar's House?

Mr. Nasiruddin Ahmed: According to the oriqinal Bill, .the making of such
entries is not compulsory. That is absolutely clear. But let, us consider the
corresponding provisicn of the departmental Bill:

*“The making of such entriea shall be compulsory.’

8hri Jaspat Roy Kapoor (U.T.. General). In which place?

Mr. Nasiruddin Ahmad: I shall come to that later on. ‘“Which place’’ is
also mentioned. Iv is at very mconvenient places!

So the original la'v was thet by rule particulars of marriages might be en-
tered in a book for the purpose of facilitating proof, ‘‘but the entry shall not be
compulsory’’. Biit in the revised clause in the departmental Bill, the parti-
culars shall be entered and the making of the entries shall be compulsory in
such cases.

And then, what ix mqge, there is sub-clause (2) and clause 9 of the depart.
mental Bill whish reads:

“In mveking the rules under sub-section 1, the Provincial Clovernment may nrovide that
@ contravention thercof ahell be punishubli. with fine which may extend to Ra. 100/-."
Tho position is n little vague as to whether the compulsory character atteshes
to the registering officer or is addressed to the party. But more of this later
on. &%

8hr! Mahavir Tyagi: Which clause are you referring to?

Mr. Naziruddin Ahmad: Clause 9(2) of the Departmental Bill as well as to
clause 9(2) of the final Bill. 1In fact it gives authority te the Provincial
Goventunont to impose a fine for not complying with it or even a vague suspicion
that partics who fail to register or have them entered. will also come within the
miacbicf of this provision. Put the matter has not been left in doubt and it is

clexr later on. ar

Mr. Speaker: The validity of the marriage is not affeoted, in which case
where is the subsiantial change? Tt is only a matter of detail which, it would
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be as woil for the hcnourable Member to speak on, when we come to clause by,
clause consideration ofathe Bill.

8hri Mahavir Tyagl: It is a matter of importance, 8ir. In that case it is &
great change. The parties will have to be directed to the house of the Regisirar
instead of the House of the father-in-law. )

Mr, Speakar: Ths scope of the present discussion is with reference to changes
in the substuntive law as proposed by the Rao Committee and as adopted by
the Select Committee. A minor detail of registration is made oompulsory. 8o
far as validity of the marriage is concerned, it is not affected at ail. 1 do not
want any discussion on that. I do not say as to whether the charge is desirable or
not but for present purposes a discussion on that would be outside the scope.

Mr. Naziruddin Abmad: I would like to refer to one or two sentences in thaé
connection as well as on the final Bill. Clause 138—Power to make rules—(2)

sub-clause (i) reads: . -

“The Guses and areas in which particulars of sacramental marriages shall be compulsorily
entered, und the punishment for any coniravention thereof ;'

This provides for ccmpulsory registration. I am coming to the question how it

affects the matriage. (An Fonourable Member: ‘It is in the discretion of the

provincial government.’) It is in the discretion of the Provincial Government”
no doubt. But the Gcvernment is given a new power which it may enforce.

I come back again to clause 6 of the departmental Bill. It also corresponus
to clause 6 of the final Bill.

*“No ﬁmrriaga between Hindus shall be recognised as valid unless it is solemnised either
as a sacremental morringo or as u civil marriage in accordance with th: provisions of this

Part.”’

According to the clause in the original Bill these formalities were not required.
The ‘‘provisions of this Part’’ in the departmental Bill require compulsory regis-
tration of the marriage. In fact sacramental marriage and civil marriage are
brought on a par with each other. In civil marriage of course registration is
compulsory, The combined effect of the change of phraseology in claude 6 of
the departinental Bill as well as the compuisory reqirement of registration would
make it appear that a marriage which is not registered—of which particulars are
not entered which is made compulsory under this clause—would be an iuvalid
marringe. No marriage shall be valid untess it is done in accordance with this

Part. '
Shri L. Krishnaswami Bharathi: Where is it?

”

P

Mr. Naziruddin Ahmad: That is my interpretation which is submitted for the
consideration of the House. In fact it may be furthest from the mind of the
honourable Law Minister to effect this result. He made it quite clear in his
speech that the ppovisions relating to marriage are not compulsory but rather
-oplional. 1t may be that the effect was unintended. But wﬁether intended or
not, the effect is the same. No marriage shall be valid unless it is perfcrmed
in accordance with this Part, which also carries the liability of a fine for an
omission. However reluctant the House or even the author of the Bill may
be to put this interpretation, it is yet a question of interpretation end it is not
a question of sentiment. The point is whether this interpretation is valid. 1f
that is so, it irtroduces a very important change. To provide, though indircet-
ly that a marriage wonld be invalid unless it is registered would be a dungerous
proposition and it would lead to wholesale breaches of the law. The registering
officer may .ive wiles away from parties living in inaccessible regions, and at
this stage of the civilisation of our country, especially for the backward people,
this provision wculd be absolutely tyrranical and meaningless.
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8hri L. Kiishnaswaml Bharathi: If you would permit me, Sir.........
Mr. 8peaker: Lt there be no discussion on the merits of the urgument.

8hri L. Krishnaswami Bharathi: Only for the purpose of clarification that
i rise.

Mr. 8peaker: Ii we enter ito clarification and further discusaion, it would
be an unending speech. The point is that the honourable Member ia putting
dis interpretation. "1 have drawn his attention to the fact that, it does not
affect the validity ¢t the marriage. If he wante still to persist in that line of
argument, let him co so. That. will out- short the speech.

8hri L. Krishnaswami Bharathi: If you would permit me, 8ir, there is only
ope point which he may clarify. The clause begins with the words ‘‘For the
purpose of facilitating the proof of any sacramnental mnrriage...... oo

Mr. 8peaker: That point is quite ¢lear to my mind. I put it to him though

not in thut form. I pointed out to him that this does not affect, the validitv of

. the murringe at all. Still he thinks it does. ~Hew can we go on convineing

~him? Le$ him proceed now. That would be the shortest way of having his

a8y before 8. Otherwise we shall have to discuss with him every provision in

tespect of which. he is giving his inferences. When honourble Members ere

hearing his speech in silence, it does nt mean that they are wucoepting his
interpretation. He mny procced to the next point now.

Mr. Naziruddln Ahmad: 1 come to clause 8 of the departmental Bill.

Mr, Speaker: 1t would be better if the honourable Member gives references
to the final Bill as it is before the House and then point out the ch.mge. Other-
‘wiso I cannot folliw. He is referring to three or four Bllls.

Mr. Nasiruddin Ahmad: I have been starting from the original Bill, Of
course it is ciause 8 in the finnl Bill also. In clause 4 of Purt IV of the
-original Bill it is esid:

_ ™\ Ractamentil marriage hay be so’emnised in accordance with the ocustomary rites
aud ceremncaies of either party thereto.”

In the revised draft clause S, sub-clause (1) says>

“A sacramental marriage shall rot le complete #nd binding on the partics vnless il is
solemnised in nccordance with such custownsry rites and ceremonies of either party thereto
as are cxsentinl for such roarriage.’’ *

‘Sir, I do rot thiuk it is a point of argument—this is by mistake. But the
point which I wish to submit is that [ do not insist on this interpretation as a
necessary logical consequence but T betieve it is intzoduced unconscionsly and
these is a certuin amount of doubt ns to the validity of the marriages. I know
thut the feeling of every lawyer, judge nnd statesman would be against the in-
~validity of the murriage on this ground of regietration. But that is political ;
the approuch should he entirely legal and econstitutional. What is the interpretn-
tion¥ If you do not performn your marriage in accordunce with these new pro-
visions the marringe wili be invulid. Tt follows therefore, whether we agree
with the justice of the provision or not, it follows to my humble mind that unlesg
the particulars ef the inarriage are entered in the register the marriage itself
‘would be invalid. I submit that for the consideration of the House.

1 have alrendy referred to the provisions in regard to the making of the
-entries. that the making of the entries shall be compulsory.

Mr. 8peakar: Thut he hns said; he need not repeat it.

Mr, Naziruddin Ahmad: Is it compulsory for the parties or for the registering
wolt cor?
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Mr. Speaker: That is a matter of detnil into which we need not go at present.
Mr. Nagiruddin Ahmad:. All right. Sir. (Interruption)
Mr. 8peaker: Let there be no asides.

Mr. Naziruddin Ahmad: But, Sir, 1 have a quick ear and this is not enn-
ducive to good debate. My learned friend who is an experienced parlinmen-
tarian should not iry to discourage speeches. He sbould ferget that he was
addressing tbe old Council when the British were there. He should remember
_ that he now belongs t. a party which is ruling and I belong to no purty at all

but am an individual who is oppoeing.

Mr. Speaker: Le¢t us not carry on this discussion. -
8hrt B. Das (Orissn: General): To vou want. us to keep our mouths shut?

Mr. Speakers Mr. Das. The remedy is open. We can afford to be deaf on
such occasions and proceed further. 1 also hear many whiepers when the
debate is going on, but I do not take any notice of them. -

Mr. Nazlruddin Ahmad: Sir, you are in a more fortunate position.
Mr. Speaker: Let us now proceed. What is the next substantial poins’

Mr. Naxiruddin Ahmad: I now come to another part—Part V of the original
Bill relating to Minority and Guardianship. Clause 3 thereof has heen entirely
omitted in the finul and departmental Bill. I need not go into the detnils of
the clause, but this is a substantial clame which his been omitted. That is in- .
troducing a serious chunge. There nre other unimportant changes and T will
not deal with them.

I now corne tn the Purt relating to Adoption, that is Part VI of the original
Bill. Clauses 1 and 2 thereof have heen omitted. In departmental Rill ¢lause
55—also clause 55(1) of the final Bitl—there iz a sub-cinnse (3) which 18 new.
Then again in Port VT of the original Bill sub.clange (1) of clause 19 iz omitted.
A new clause has been introduced with entirely different conditions. In depart-
mental Bill clause No 68, whioh also corresponsds to claure 88 of the final
Bill, sub-¢lnuse (1)} is a new clauge. And the Troviss to this sub-clauee of
clauge 83 of hoth the Bills is also new. Then again suh-clause (8) of cluuse 19
of the original Bilf with two conditions is entirelv ommitted in tha  taat T4l
8ub-clause (5} of this clause again hns heen omitted. So a'so clanse 21 of the
originad Bill—IPnrt VI—has been omitted. Then again rlaure 25 of the criginal
Bill in Part VI. svith two sub-clauses and 1wo other parts. ia entirely omitted.

T tnhmit thut these are most important changes made hy the Departmental
Bill. Although it is clear that some hanourahle Memhers of the Select Com-
mittee renlize that thore were suhstantial changes introduced in the depart-
mental Bill that may have been a Inter reslisation i view of the guarantee that
1o suhstantial changes have heen made.  In fact their nttention mav not. have
been specifically drawn to it and there is & dnnger that all these details may not
have been fullv congidered bv them. 'That would not have happened if they
had confined their attention to the original Pill and proceeded clause hy clause
or if they hnd sat. first and given a direction to the Department to prapare......

Mr. Speaker: The honourable Memher is agsin eovering the same gronnd:
he has covered it yesterday.

Mr. Naziruddin Ahmad: Sir, T do not wish to repeat the grounds. Tn these
eircumstanzes I submit that the simple point is that this is a very substnutial
matber which hos prejudiced the fair i#nd full consicleration of the Hill hv the

Beleot Committee,
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I do notwish tn cael any 8spcrsion on the Members of the Select Committee,
but without & proper comparison of tho clauses it would be extrewmetv difficult for
the Members of the Select Comnmittee to follow all the changes. *

We then come to the other nmuitters in connection with this Bill. The
question of inheritence is agitating the mind of the country for a long time. The
position of the daughter is the most contentious provision of the Bill that Xk
can think of. In.fact, I was asked why it was that I was refusing to 10y Hinduw
sisters what I have given t¢ my Muslim sisters, The reply is very simpla.
Under the Muslim Law, the daughter has been given a. share. We are pot per-
mit¥ed ¢ question the wisdom of that Lew; thut LLaw hug got to be taken slong
with various other circumstances, historical. social and others which justify
that. There is a kind of justice which har been tolerated and accepted by the
Muslim society for 1850 years. But our Hindu sisters huve tolerated their lot
for about three to four thousand viars under a different system. A comparison
between the two systems go far as the daughter’s position is concerned, would
not he quite rclevant. In fact, tbe two systems of law approach the matter
from difierent points of view and they depend upon different iistoricsl accidents,
Under the Muslim Law. the system of inheritance wag taken from the old
Arabian customs. It arose out of obvious and inevitable circumstances. In
Arabia tber.s were no immovable properties, all was desert, aud the properties
_consisted of movahles. When & man died......

M. Tajamul Husatn (Bihar: Muslim): On a point of information, may I
ask this. ‘The honcurable Member says that in Arabia there wae 10 irnmove-
able property. What about the houses?

Mr. Naziroddin Ahmad: The question is needlesa. 1 will ask the Lonour-
ahle Member to read a very learned bhook of Von. Kremer, a Germnan authority,
on “‘The Orient Under the Caliphs’. Tlhat book will give the desired informa.-
tion. There is & translation of it by the Late Mt. Khuda Baksh. It is the
only book on the subjecd. It has dealt the entire subject fram a specialist’s
point of view. I will humbly ask my honourable friend to read that book for
further elucidation, but T am not concerned with giving the ontire detnils of it
in the House because that is not quite relevant,

1 was submit.ting that my lenrned friend’s question at to there being absence
of immovable property does not really arise. Arabia consisted. certsinly, of
immovable property also but most people had ne immovable ~ vroperty.
(Interruption). No further intercuption. I have heen asked hy the honourable
the Spealcer not to mind interruptions but it is difficult to close oie's ears to
what is happening:

An Honourable Member: Close vour mouth.

Mr, Nasiroddin Ahmsd: T shall. ns soon as I feel satisfied that I have dis-
charged my duty and as scon as [ feel that the majority do not want to hear
me, T shall certainly do ib.

Bir. in that book the whele history bas heen given. When a man died. he
left a bedstead pr some clothing or 3 horse or camel and things of. that gort,
and ncrording to old Arabian cnstoms thev were divided among the near
relatives, No trcuble -nroge. The Qoran does not give any specific share to
each individual. The present svstem of inheritence is n growth of the cld Arab
eastom and sineicled and chanped by Muslim doctors, especinlly hy that great
autheeity on Muslim Law, Ahu Hanifa nnd others. T need not go into that. All
that I wae ccncerned in saying was that the Muslim approach is ¢ matter of
history. Whether gond or bad is not {o the point. and the fact that. T oppose
the share of the Windu daughter is not heenuse I am unwilling to give my Hindu
sicters what T would give to my Muslitn sisters. Tf what is good to a Muslim
depends apon ancient customs and sentients. what is good to a Hindu should
also depend upon tha ancient customs and sentiments of the Hindus. When
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{the Araos wonquered the wreas surrouuding the Mediterravesn difficulties arose
beenuse they acquired immovable property. It is a master of history that they
felt the ditliculty of s lsrge number of shareholders inheriting the property
leading thus tu disruption. 'Then it was that the system of walkf, which we now
find toduy, was thought of. Bome passages in the Holi Book were developed
by Muslim divines und they tried to develop the law of walf. That wis ow
they wanted to counteract the evil effect of division. In India the law of wekf
was further developed by Indian courts and especially by the Privy Council and
this to a large extent thwarted the application of the wakf law in domestic
purposes. 1t is well-known that Mr. Jinonb, in 1918, brought a Bill in the
BHouse and got an Act passed—the wakf Act—which recognised the validity of
certai wakfs which were regular in pructice among #88 Muslims, ‘This was an
attempt to counteract the evil effect of infinitesimal divisions. T'he Muslim «up-
proach to the division of property is8 entirely different. The outlook ¢f u Muslim
is individualistic. In fact, the infinitesimal divison induces in theni sepuritiss
tendencies. Brothers do not live in the joint family for long; tbey quictay
divide. We have scen a separatist tendency on a large scale in recent lndian
history.  So, the approach of a Muslim ia individualistic whereas the spproach
of u Hindu is from the family point of view. The Hindu lives in a4 family.
There the unit is thp family and they approach the women’'a rights from the
point of view of a family. The Muslim approach is different. In fact wonien in a
Hindu family are not uncqual to men, the question of inequnlity as Lus breu
pointed out does not really arise; they are equal to men in every way but each
bas & recognised part in the economy of the Hindu family. That is the way of
approach of the question. Although I do not questiop the authority of this
ouse to legislate on any matter, 1 question ’nly the propriety of this Houee
entering into this legislation without discussing and going into details
of the system under which the Hindu civilisation has lived. The
position of a Hindu widow should be considered from that uangle and if
on adequatc consideration it eppears that the system is rotten, it is for the
Hindu suciety to change it. It is not for me to change it. It is up to e
only to point out cerlnin thinge whioh come to my mind as a Member of the
Legislature ; it is not 1y vote that will carry; the vote of the nwjority will carry.
I have a duty to submit certain points as they appesar to me. | submit there-
fore that the Hindu Law is not unjust to the female. 1t has done full justice
to the female considcring her as a part of the family system where she has a
art to play. In faet, in this Legislature we have different purts to play.
"I)‘here i8 no question of inequality or discrimination. =~ We have all parts %o
play. In these circumstances I submit that the position of tbe Hindu women
hus to be considered from this point, of view. The division amougst Muslitus hus
gone too fur. How th: share of a daughter leads to disruption of the fnmily
i8 worthy of considerution. As soon as & man dies, leaving sons and daughters,
the diughters nt once inherit their shares. They are married and in » majority
of cases they ar2 transported to different families. In fact, inter-marriage in
Muslim law is a device to counteract infinitesimal division. ‘Thery ix again a
provision that in case a person having a share transfers the property to an
outsider. the original co-sharers have been given the right to re-purchnze the
share on payment of the price. But as every lawyer knows. a suit for pre-
sumption is hedged in with g0 many legal difficulties that it hardly rucceeds
The Wakf is another attempt to counteract this tendency. The sharc to s
Muslim daughter has not conduced to the solidarity of the fumily property.
My, Tajamul Husaln: I do not wish to interrupt, but as it it a case nf
Muslim T.aw, I am interested in it. T ¥ant to know from mv honoarable friend

whether he does nnt apprave of the inheritance as enunciated under Muslim
law?

Mr. Naziruddin Ahmad: T should submit that the question does not arite.
Mr. Tajamul Husaln: Tt ia for the Spenker to say whether i¢ atises cr not.



2258 CONSTITUENT ASSEMBLY OF INDIA (LEGISLATIVE) (2D APRiL 1949

Mr. Naz{ruddin Ahmad: Even then, I shall not be drawn intc a con-
troversy over this. How the Musiim family deteriorates and disintegrates;
is 8 matter of Jong experience to us, nz also I believe &+ many lawyers like
vours-lf. When a danghter is murrica, for some time family amity keops
them fogether, but a time comes whem the daughter comes to her father's
house and a misnuderstanding 'arises between the daughter and the brother’s
wife. Women differ oné more unsubstantial matters than men. They being

niore sensitive differ.
Shrl Mahavir Tyagl: You ure casting aspersions on women.

Mr. Naziruddin Ahmad: It is not casting aspersions. 1t is analysing
their character. The sentimental nature of women makes them more uttrac-
tive, more interesting and more lovipg. If women were as hard-hearted,
as strong, as rugged. us we are, life would bave been impossibie. In fact,
it is the beauty of feminine nature that they are so different from meun. It
‘8 tre union of two -distivet types that makes life bearable and happy. Bo
it is not by way of dispnragement that 1 was making this remark.

When the daughter gets offended with her sister-in-law, she goes back

t, ner husband und sayi< °'T want my share.”” Then the trouble be;ins
sooner or later. It has happened in every home. The sister's lhusband
comes to his brother.in-law and demands u share end it is refused aud theu he
wauts to sell the share to the brother.  The brother of _course would
not he willing or sbie to pay the fuil price demanded, so tlis man goes to
mother man in the villagy wnd sells the property for a sm:ill oash and <
promise of more ufter the trouble is over. Then sdme physical demonstration
of new rights begins. A crimin® or civil case follows. From ordinars injury
. te, murder, from pegistration groceedings to partition prooeed-
ings and so vt Luwyers will be thankful if this Bil! is passed,

because it will give them a considerable amount of business. Liligatieu
begrins and does not end w five or ten or twenty years. Litigation after Viti-
patior tfollows in bewildering succostiori and the whole villsge is rent with
purty factions. If theére are only several brotheM, they cun live together
atql mapage the properties together, although their wives may quarrel wiin
ench other. Brothers hardly quarrel. In this way the Hindu joint family
system goes on. There i8 nothing .inherently different between a Muslim
family and Hindu fimily execpt in ibis. Muslims have beer. habituated to
think of partition and individualistic life. The Hindu is habituated to joint
and corporate life. Yrobably, very few of my esteemed Hindu friends can
visuglise the real difculty that would arise out of the daughter’s share. In
fact, i§ is never u gain to the daughter. Tbecre is a conesponding loss  to
counterbalance the guin. Buppose out of a litigatiou and a share u daughter
is enriched to that oxtent. She goes to her husbgnd's house and has her
own sons and dought:rs Al that she takes from her brother, her daughter
will take from h-r « s listead of cormsidering the women individually and
separately, if we co dur her os part ¢ niy life, then the gain i8 not
counterbalanced by the loss. I submit that 'he daughter’s share wil% introduce
endless complicatio « .nd lit.gution, quarrel and misunderstanding and what
not. In face, it is ..y unhappy experience that no  prosperous Muslim
family bas lasted for three generations. Thie and other things make them
paupors. The point i« - ¢ wheth -~ '« system is good o bud. Musliras
have aooepted it as nu-t of their re'igion and will accept it so long as the
majority do not think it is bad. Bo far as Hindus are concerned, tbey have
ncovpted tbeir systeni - unless the mwujority are convinced that thset systear
vnder which they have been thriving and been made so pruminent, a systcm
which has outlived muny ravages of foreign invasions, unless they are - son-
vinced that that system is bsed, there should be no interfer-nge. My point
is thav comparison between the Hindu sister and Muslun sister would - be
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extremely dangerous, because their positions are nof analogous and actually

there sre differentizimg ecemeuts which arise from different histories. eousi-

deratious and onvironments. Therefore, there is no simple analogy between

the position of the Hindu sister and the Muslim sister. I think the effect

of a duughter’s share must be coussidered dispassionat-?lhy in all conceivahle

aspects. It is not s net gain to the daughter herself. leads to fragmentu-

tion. I would ®ot have referred to this in detail but for the fnct tbat on
Uth april when the BLill wus sent to  Select Commiittee, T referred fo this

mischievous tendency and Mrs. Hansa Mebta expressed surprise that the

daughter's shara would lead to litigation or fragmentation of property. It is
due to the fuct that perhaps the migghicf which we have experienced has

fortunately not Leen experichnesd in the Hindu society. It is for this reasen

that there wus a possibility of misunderstanding, and that ie why I have

referred to this matter. I submit, BSir, that the position of the deughter

must be considered in the context of Hindu ideas and of Hindu families. Every

“one is affectionately disposed towards her. She is well mnarried, und at the

time of marriage various gifts are made, there is the dowry and besides thut
large properties too ure sometimes given. And she is & welcome guest in

her futher's house. But if you give her a share, then the relations between

the brothers and sisters will no longer be one of affection, but it will turn

into one of business, one of hostile and clashing interests. In faot. love

will be extinct, if the duughtors’ shures are allowed to penetrate the folds aof

Hinqu societv.  Sir. ihese ure $Gine considerationa which I believe should be

considered dispassionately.

Shri Mabavir Tyagi: What is your experience?
Mr. Spesker: Order, order. :

Mr. Nasiruddin Ahmad: My experience is that we bave beoome impove-
rished. 1f Hindu rociety thinks that impoverishment is a virttie they are, wel-
come to accept the system. Aiter all we hear tulke of introducing o eclassi-
less society of absolute equality. It will be the equality of poverty and indi-
gence. But 1 do not complain of my system. And after all, this is not the
plae to discuss it. I only submit here that the whole subject must be
considered deliberately by Hindu society and not merely viewed in the light
of equality of brother and sister. That is too much of a slogan. We a8
serious legislutors in this House should not be taken in by sloguns. Here
‘1 have only given a slight hint on some of the aspects. There are many other
matters. but it is impossible for me to deal with all aspects. It may be that
i hive over-emphasised cerfuin minor aspects, and left out others. RBut these
are 2nly a few ohservations which mey make people think and not rush on,
8o far u» the daughters are concerved. ¢

And now comes the questionn of equality. Is not the woman sometimes
superior .to man in certain aspects? I believe that she is in many spheres
superior. She iz the mistress of the house. She is the mistress of her
huusbund’s soul, his purse, his property, his inclinations, his whims every-
thing is controlled .by her. I submit, therefore, that the woman should not
cobsiddi Juogpont as ignored. rmercly because sb¥ is not being given a share.
In fact, her position is unassailable in the famii%. What woman is there
who is not respeoted and loved in the family? Does she requiro anything
Dersonal? Does she require anything herself, apart from the welfare of her
husband, of his brothers and of her children and the children of her brothers?
g‘_hat is the Hindu system., Whether it is good or bad, it is nqt for me to
iscuss.

An Honourable Msmber: ()uite right.

S(r. Masiruddin Abhmad: iv is for the Hindu community. It is for thst
community to say whether the system which boe lasted for over four thousand
years............ )
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Babu Ramnarayan 8irgh: More than that.

Mr. Naziruddin Ahmad: 1t is for them to say whether it is realiy o
rotten and so rickety—to quote Dr. Ambedkar—that it requires overhauling,
that it requires breakiug up and resetting, in fact whether & problem akin
10 thut Relicf and Rehabilitation has wrisen in Hindu societv. 1 feel that it
is nothing of thut sort. The ﬂroblem is merely an intelladtual upbeavel.
It is un sbstructiou of legal theory. It is an unnecessarily fine question of
eqnality that is at the root of this division, of ull this discussiun and so much
-hostility. The whole thlng is a simple affair. Are you satisfied with your
fumily system? Does it give you eltlallctlon? Has that nyltem saved you

from the raviges of time ?

Dr. Mono Malan Das (West Bengal: General): And that has incressed
the number of Muslims in the country. -

MKr. 8Speaker: Order, “osder.

The subject before us is not the rtructure of society. We are dircussing
omy eertnin provisions in the Hindu Code. 8o let us not go ints too mauy
details or go ou to other questions. Otherwise I wiill have to ask the honoursble

Monber to ciscontinue.

Mr. Nagiruddin Anmad: !f vou aliow shares, to the dnughter, there will
be wholesale evasions, und lots of cuses relating to wills will come up. When
the father dies, there will be wills. In fact, it will lead to lots of Ltigetion.
The sons will try to reteun the property in their own hands sid it may be thae
the dyiug father may be prevailed upon to execute a will nnder duress, or
wills may be umnufuctured.  Such things do happen. In fact, these ure
certnin matters which have got to be considered.

Sit, then there is the goueral aspect of inheritance. In fuct, this n master

which should be carefully cuusidered.

‘I'hen ! come to’another purt of the Bill, nnmely, marrings. 1n fuct, with
traurd to monogimy. 1 submit that, monogamy is good in theory, and good in
practice also. And I also believe that numerous people would not have two
wives. One is costly and troublesome enough. In fact, two wives would

*be u rarity. It is ‘o rarity. I do not find two wives very common. 1Tt is
extremely rare. It is only confined to very exceptional cuses. FEvigenoies of
political or cconopic conditions make it itnpossible for any one to marry two
wives. But the point 18 whether wo should try to iutroduce  monogamy hy
lcgislution or by pubhe opinion. Tlere may be a tenden(.y on thre part of
some men to wmarry two viives, uct for the sake of caprice, but for thr soke
of having ¢ son. According togle Hindus, a son is nceded to save the father
from a certaia Naraka, called Puth. A person who uaves you froi Puth is
oalled ‘Puthra’, the sou. Otherwise the mun goes to a  certain licll  called
puih. It is a religivus necessity nccording to the Hindus to have n xou and to
ltave « son means inat if the wife is barren, he tries to marry annther, 1t
hus Luppened within my experience, end it may be within the exjprricuce of
many others thal n second marriage of the husband has been brought wbout
because the first wife is barren. 1 have seen very happy fowilies, where th=
senior wife without a child actually induced or campelied tho husband to
marry a second wife, and the senior wife eonsidered herself absolutely happy
with ‘the family. A siwilar belief tnat a son is desirable is aleo prevalcni

amougst the Indian Musiims in Bengal.
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Mr. Tajamul Husaln: } want to put o question fer my information and for.
the information ¢f other honourable Members: T understand that a ilindir father
must hrve a son for bie own salvation. Does a Hindu mother also roqnite a
son ‘or her salvation? I she does, she should have the right ol polyvandry.

Mr. Bpeaker: We may have a fund of information outside the Housec
In the House, let us confime cursulves to the Hindu Code.

Mr. Naziruddin Ahmad: I submit, therefore that polygamy ia not as
dangerous as it is suppused to be in point of view of abstract logic and abstraehk
legislation. It has got* to be conmsidered in a particilar context. 1!f there ia @
desire on the part of a Hindu husband to have a child and for that purpows
to idurry again. and if he cannot do su for the existence of the first wife, W~
may lead to divorce proceedings. ‘lhe provision of monogsmy ind the-
yreveution of a second wile during the lifetime of the first wife o dyving:
the existence of the. marriage with the first wife may lead to divorces. We-
must not think it to be fanciful. In fact this has happened cven in Eurvpumn
countries in our history. Napoleon Bonaparte married a loving wife, Josephine.
He had no children and Napoleon wanted a heir to the throne of the wask
empire which he created by his own genius and what did he do? He divaras®
tho first wife. although his love for her was intense, but the desire for & som»
and the perpetuation of the family got the better of him and he married a»
Princess and he thought by that princely alliance with the Princess of Austrim
he would consolidate his power for ever and he would be happy with both. This
is a historical example.

The Honourable Dr. B. B. Ambedisar: What happened to Napoieon?
Mr, Nacgiruddin Ahmad: He died in 8t. Helena—an unhappy man: '

The Hodourable Dr. B. R. Ambedkrr: If he had not desired the foundin;
of an empire, he would have lived otherwise.

Mr. Nasruddin Akmad: Sir, Thix is an example from bistory. If @
Hindu is prevented from marrving for the purpose of a son, if he thinks that
a son is necessary, und if he be?ieves hie wife would not give hiin the wum,
then he would think of some evasion. He will in many cescs. enter into. @
morganatic marriage. Can you prevent 8 man from entering into n morgunatie
marringe or to commit a technical crime in the full religious belief tHa.t what he
is doing is just and proper according to his own conscience? This would te
interfering with sentiments of o people deeply immersed in religious
thoughts snd religious beliefs. In these exceptional cases therefore the mattee
should not, be dealt with by legislation, but rather on public opinion. Yolygumsr
is dwindling from within and the process must not be artifically hesteped i»
order to create evasions. Absaluta prohibition of polygamy is & defeed and
a practical Jifficulty in the way of the Bill. If a man requires, a second
wife, what prevents him from crossing over to Pakistan? (8hri MahAavir Tyugis
‘What asbout a second husband?’) The second husbund is slso prevalent in:
some plases. Mr. Tyagi is well aware of this. Polygamy would be prebibited
in India and you will refuse to recognige it, but the man must have a son ead
what prevents him from bringing the married wife—the seccond wife marriedh
in Pakistan— to his house and it may be that the first wife may be consanténg.
Would you then pess 8 law which is against deep-rooted sentiments amdi
beliefs of the Hindus. There are serious matters to be considered. This -
bardly a subject for drastic legislation going agains8 the very principles, tbe:
fondamental idess of the Hindus. The matter should be very carvefully comsi-
deved before we should indulge in s drastle law of this kind and then there is:
tBbe provision of a penalty, legal punishment in case of a second mmﬁo&e. 4
submit that we should not pass a law which would not be popular witk owr
magsses, which would inexitably lead to violations and evasions. We kaow the
fate of the Sarda Act. The first effect of the Barda Act was that memy



262 " TCONSTIIUENT ASSEMBLY OF INDIA' (LEUISLATIVE) [280 Aenfe 1949
IMr. Nuziraddin Ahinad |

Camllsns of infantile narritges woere perforted before the law would come into
- Bope- The first cftect was to briog about the very mischief which it was the
spurpast ul the law to prevent and then what is the story today. Suppoe-
‘g & man has & marringeuble \daughter, not up to the uge stundardized by the
Sarda Act und suppose u suitable biidegroom is availdble, can you morully
blzme .the father or the guardinn if he contracts the marringe for the miuor
" danghten?  Would it be merely indefensible simply because it muy offerd
~ygninst the theoretic legul sense or the political sense of the man? Current
gmectices should not be made impassible all at once hy law. Old practices
sxe in cousonance with the faiths and inclinations of the people. The Sarda
Act hns largely failed und public opinion is sn strong in this vespect that there
#s bardly any prosteution against the alleged violution of the Sarda Act today.
&m tact legislition bud Leen imposed by wav of ammendurent und there are some
difficuities in the way of a complainant. The first difficulty is. that he must
ri@leposit the costs, which will be forfeited in case he loses his case sud other
~ sdfltonal difficulties sre put in the way. What bas happened? Infantile
-omartiiges are still prevalent.- Nobody supports infantile murriages, but it
« sonld not be stapped by criminul progecutions or hy force, unlass it is support-
‘oi and backed by popuiar sentiment. Amongst the upper educated clusses
mfantile marriuge is pructicully out of the question, but just look at the poor
. If unmarried girls »of the poorer classes, not coming up to the murri-
;sgeable age usre to be left unmarried without the care and protaction of a
| amband. it would not be a very safe thing to allow and it may he that many
sbeses-and difficultics will arise-if steh girls are left without the protection of
. w\busband. The result wou'd be thut if she is forced to wait sill shr attiius
ahe statutory :age, a busband would not be reuadily ayailable and she cunnat
ihe merrried readily, and this will lead to all sorts of abuses. I subiwit, Sir,
dhat ‘remembering the fate of the Sarda Act., we should aiso cctsider the idea
<l canpulsory monogamy under all cireumstances in all its rigour und without
sy remaonable exaeptiomwr. 1 think, 8ir, the mutter is one of serious practical
-comsideration .and not a matter of tbeorins und slogans. [ now come to the
«qmestton of divorce. Divorce is not # vpanacca for all fumilv unhappiness.
“There is hardly a man who doen not bave mis-understandings with bis wife
and there is luirdly a family which does not suffer on this score. Life would
®e unbeurable i the relation between hushand nnd wife was' all happiness.
SBuch happiness would be no happiness. Unless happiness is punistuated by
moments of unhappiness and quarrel. it will he no happiness. In fact it is
tthewr misunderstandings wbich are followed by re-union—uwirith and milan in
«ouar socieby—that conducea to happitieas. 80, misunderstandings are some-
vlamas meoeseary. I am addressinz there remarks to all experienced men. .Only
¢n louesre would e happy all his life.  Tf he is intellizent and has & personality
‘Bleere wAlll b differences of opinion, but in the long run, the wife will prevail.
“Therelore if you leave the couple to live togsther for a time, misunderstandings
) ba biown away as the autumn olouds. I submit therefore that we should
oot kaetiiy provide for divorce.

‘Now, the analagy of thp Muslim ouatom {3 brought in. ‘A Muslim can
diveme his wife, so, why should not the Hindu have the sarue rigbt? A
Chrietian can divorce his wife; why should not the Hindu do so teo?”” T may

< point out that the three aystema are entirely different and differ ¢adioally in
“theme matters. A Muslim is not free to divorce his wife for practical rearomns.
- He hus unrestricted right to divorce. but he bag -to find the necessary dower
wavgey which is usually far beyond his theans, because even if it is worth
only Re. 10,00, his dower would he something like Rs. 50.000 or a lakh, It
-is expressly provided in the Muslim Mearringe Law that dower is a check on
the Muslim hushand’s unrestricted right of divorce. So there i8 a verv effec.
dive practical check on every Muslim husband, however, dissatisBed he may
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be with his wife, against divorcing his wife. In fact this is cousidered to be a
sufficiently deterrent condition to prevent many bold husbands from attempt-
ing a divorce. If « Hindu husband is dissatisfied with his wife, we should allow
some time for the dissatisfaction to blow away. If you widen the door and
make divorce eusy, the result will be the parties will wush to Court and bene-
fit. the very lawyers who are anathema-to a section of the House. Those who
have experience of divorce proceedings in Court know what sordid details are
narraterd there. They are such as should not be heard by any decent iman.
Adultery is to be proved to the letter, otherwise divorce will not be allowed
The unhappiness is so complete in divorced families that divorce is not a
panacea for family unbappiness. If the Hindu wife or husband is given the
right to rush to court, the effect will be that temporary misunderstandings
which may be healed by Mpse of time will result in life-long unhappiness.
In attempting to remedy existing problems. you will only create many new
problems.

[At this stage Mr. Spealer vacated the Chair, which was then occupied by
Mz, Deputy Speaker (Shri M. Ananthasayanam Ayyangar).]

If resort to Court is provided what will happen is that, the male will take
advantage of this provision more than the femiile. It is sheer nonsense to
suggest that an aggrieved woman would get relief in divorce proceedings,
as it is very likely that she will be the victim herself. The husband will more
often go to Court alleging this and that wrong mentioned in the Bilk and get
an ex-parte divorce. Those who know our society can imagine what possi-
bility is there for a woman to go to Court and disprove the allegations made
against her. Who will defend the casc of a woman. whom the husband
wishes wantonly to discard? Tt is the man who will more often rush to
Court. Then again, the tendency to rush to Court will be uccentuated if
the wife is barren and there is a desire to have a son by another marriage.
Now, supposing a man gets divorce against his wife, what will happen to the
woman? Where would she go? After being divorced, she would be without
a husband, and without moral and physical means of livelihood ? Who would Le
friend that woman? The sponsors of the Bill?. I do not think they will come
forward. Would she go to her brother? No. Has she not antagonised the
brother by taking a share of the family property for the benefit of the husband
who has discarded her? The result will be that her father's relations will ha
entirély apathetic {n her sorrows. Then how will she maintain herself?

The Honourabic Dr. B. R. Ambedkar: She will marry Nagiruddin Ahmad

‘Mr. Nagiruddin Ahmad: 1 do not think, Sir, that any divorced woman
with any sense of taste in her, would select me. T think the honourable
Minister would be s better selection.

Mr. Deputy Speaker: God forbid that any such thing should happean.
Let us not make personal references. . .

. Mr. Naziruddin Ahmad: It was not meant te be heard seriously by the
Chair. ‘

Mr. Deputy Speaker: But I am serious. The honourable Member invited
- that remark by the hcnourable Minister when he asked: ‘Where is tha¢
woman to go'? ‘ L '

The Honourable Dr. B. B. Ambedkar: As he was expressing so much cotn-
miseration, I suggested that for the benefit of his own mind. . ,

Mr. Naziruddin Ahmad: [ did not resent it. T fully enjoyed the joke.

But jokes apart, | ask seriously and again, where she is to go? Tuke :he case
~.of a divorced European woman. Bhe has regources. She is educat-d. She
canaget a job. She can be n shorthand-typist. She ean get a job in one ol o
Embassies and can get a free lift in a plane and a pay as well as allowances.
Such women are absolutely free. . They can make friends with strangers.
They are traincd and accustomed to rely on themseives.
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So o ¢ivilised Europenu womau ean stund on ler own legs and her positien
is different from that of our wommen, uot the advanced f{ushionable ones but
poor unfriended worsen discarded by tlre husband und fathers' relations. It
is not easy, 88 the Law Minister jocosely esaid, for a divorced wowman to. get
8 husband; even if she is willing. a suitable husband ig not to be readily avail-
sble. So her position would be extreincly diffcult and »uch women would be
the worst victims of the system of divorce. Then allegations in Court would
he too setious to be thought of. 1’roceod'ngs in Court in such cases are sordid in
the extreme and it would be impossible for us, in the present state of our society,
to allow the husband and wifc to rush to Court.

Then there is unother aspect. There are among tribal and other people a
kind of customary divorce which involves very simple - formalities, They get.
divorced very cheaply and expediticusly: but if they are forced to go to Court
it will mean that they could not do it for financial end other ressons and
divorce, which they can get easily according to their ewn custom, will be
forbidden to them. You want to complicate matters when you want to achieve
unifcrmity. 1he law may be thecreticully uniform but it will work hard
againgt the poorer people. In the name of easy divorce people will rush to
Court when time would have effect¢cd a reconciliation; domestic bappiness.
will be shattered and the partios and society will then repent for ever. To
impose this artificial law upon the simple ways of living of these poor people
would be very hard; it will make things costly; every decree would have to be
supported by a decision of the High Court and it would be a costly affair. lo-
stesd of all this I submit the parties should be left to themselves. To introduce
divorce in this way, making the same for all olasses of people in different
stages of civilisation and training would be highly mischievous. It is custo-
mary for people here to quote Sanskrit slokas to support or strengthen iheir
arguments. | will also attempt one.

‘‘Aja juddhe, hrishi sradhhe, prebhate megharambarah,

Bampati kalehaschaibe, babharambhe laghukiiah.”

When two goats fight, they stand on their hind legs and a severe irmpact of
the horns seems imminent, but the actual clash is very slight ; when
a million hrishis meet for a sradh with great ceremony, only a minute
quantity of food suffices. the thunder clap of the morning oloud looks me-
nacing, but it enda in no heavy rain; and marital querrels, though seriously
and menaoingly begun, end in nothing perious. e

In Domestic quarrels ‘natural and social forces should be allowed to -vork
to bring about 1econciliation.

Instead of divorce you should give them time. The question of divorce
is not all'one way traéc. It bas got to be considered from every point of
view. The honourable the Law Minister advanced a very novel: argumen¥
that as 90 per cent. of the people are Sudras and tbese 90 rer cent. of the
people practise divorce, it is just meut and proper shat the law. of the majority
should be made also applicallle to the remaining 10 per cent: This is not
legal logic. It is not acceptable. The Muslims are microscopic roinority fo
India. Should that be a reason for converting all the Muslims into Hindus
or imposing upon them the laws of the Hingus and to crematé their deed
bedies, for example, acoording to the Hindu custom? Or take the othey
expmple. The- Hindug are in a minority in Pakletan. Would the Hindum
eall it juatioe if the Muslim law is forced upon them-—if according to the cud-
toms of the majority the Hindus are made to bury their dead? Therefore,
- the argument of the majority is nothing.

With regard to the statement that. 80 per cent of the peo le have thek
system of divorce, the Hindu of Madras, n an editorial, snid that se far
a8 Madras is concerned it is a '‘damn lie” or something of the sort and thad
# is entirely inapplicsble to the Soheduled Classos or the Sudres in Madras.
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‘May I now speak from my experience in Bengal. There are many distin-
guished . Members from Bengal, particularly Pandit Maitra: He will correct
ame if I am wrong. Is it the custom amongst the 80 per cent Sudras in Bengal

Pandit Lakshmi Kants Maitra: That is sheer nonsense ! ’
An Honourable Member: He is not a Sudra?
The Honourable Dr. B. R. Amhedkar: Maitra, a Sudra? -

Mr. Naziruddin Ahmad: We live amongst them. Is it ‘customary among
ithe majority of the Sudras to resort to divorce?

Babu Ramnarayan 8ingh: In sorue cases.

Mr. Naziruddin Ahmad: Certainly. But that does not wmake it the rule
-of the 80 per cent Sudras. Bome Assam Members whisper from behind that
‘it is. T hope Assam grows tea and also divorce! But Bengal produces tea
‘without divorce. I submit Sir, that the argument of the majurity is based on
a-mistaker notion. The facts are not trie. It may be that in Bombay it
is very prevalent and for thas reuson the honourable the Law Minister might
have been impressed with the opplicability of the theory in other parts of
JIndia. Therefore, the assertion that 90 per cent of the people accept divorce
is not based on facts, and even if it was true that should not be made upplicable
‘to those who do not obsary: that system. That argument -would fail and
‘should ast he used to support the result. A system of straight divorce or un
-uniform divorce, through ' uniformn procedure and rule would produce hard-
ghip in those cases where n simple form of divorce is prevalent by custom,
-and would produce unhappiness and disruption in families where divoree is
not prevalent. In these days of easy approach to the law Courts, it wou'd
‘be the wealthy classes that would seek the so-called advantages of this proce-
dure rather than ihe poorer classes. Therefore, divorce, if it 1s to be provided,
must be provided with the consent of the people. At any rate the second
‘murringe may be permitted with the consent of the first wife under special
eircumstances. Polygamy is fast dying out and should not be stepped by
‘legislation. This may lead to divorce proceedings, or &« man may cross over

-

“to Pakistan or to Burma, or to Mulayva or to other places and take a second

wife and_come back. 8o if scciety is not sufficiently.advanced and educnted
and sufticiently alive to the need of monogamy and divorce, a provision of
-this nature would not be accepted by them and would lead to vvasions in many
cases. Court proceedings should not therefore be encouraged. Again, if
divoree proceedings are frequent, it will lead to considernble amount of
unhappiness. W

Shri Khurshed Lal (Deputy Minister of Communications): May 1 know if
-divarce s so bad, then would the honourable Member support the-abolition of
divorec in Muslim law?

Mr. Nasiruddin Ahmad:  Although a Member of the Se¢lect Committce,
‘the honourable Member was absent from the House when this matter was
.argued earlioer. I think the honourable . Member should concern himself
more with further increase in the rate on postcards than intervening in the
debate in a scrappy manner. This matter has uiready been very elaborately
argued out ‘n the absence of the hcnourable Member.

8hri Khurshed Lal: Is ‘postcards’ relevant in this?

Mr. Deputy 8peaker: It is better that we divorce ourselves from ‘post-
-cards’! -

Shri Ramnath Goenka (Madras: General): I think you should move for
-changing the Shariat Law!
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Wr, Deputy Speaker: I.ci thcre be 1.4 personal remarks. One remark ol
such n nuture niwnyr leads to another.

Mr. Nazlroddin Ahmad: Removal of the Shasiet Law  would interfere
with the existing law. The introdnetion of -monogamy and divorce among
the Hindus would be an interfercnce with the existing luw. Therein lies the
liffgrence between the two. In fact you must not reedily in*erfere witir
ncpe;ptsd law and therefore thé annlegy of the Muslim law should not ne
upphedq. -

Sshri B. V. Esmath: Does he acrept everything that exists c;r docs b
want a change in anything at all? .

Mr. Depufy 8Speaker: I'hc )ouse is not concerned with changes other
than in the BiIll, '

Mr. Nasziruddin Ahmad: The quesiion of change is 8n secademic question.
The question of changing the law hss been as old as history. In fact there
ara temperaments who try to make changes simpl!y because it is a change.
They would ¢ffect a change ou the mere ground that it is » change. There
are others who will never agcec to any change because any change is a innc,vy-
tion. This was discussed in a classical passage by Macaulay and he ssid-
that the best brains lie near the Lorder line, between the two extremes. $o
» change in the law is not to be adopted merely for its own sake. Agsir, o

- atrict adherence to the old Jaw, irrespective of all considcrations would be
equally bad. The position ie that vou must march with the times and the
overiding consideration wou'!d e that. you must take the penple with you.
1 am refeiring to moral right Legal right we have. We have ample legnt
right to break any law we like and crestc any law we like. That legal right
is as<utnued. I do not question it. But what moral right have you to effect
a change............

Babu Ramnarayan Binga* No.

Mi. Naziruddin Ahmad:.. ... p— nflecting large classes oi people—30
croves—without their consont? 1 am nct here to oppose all changes. T wm
here to oppnse any change which is noi sanctioned by public opinion. What
moral right have you to introdne~ drastic changes without their sanction?

ghri L. Krishnaswami Bharathl: We have got their cousent: we repre-
weil, them.

Mr. Nariraddin Ahmad: You then raise a very important constitutionub

question. This House was elected for the purpose of drafting the oonsti-
tuvion .. .. )

Mr. Deputy Spaaker: I am ufraid so far as the constitutinnal issue is.
coucerned there is already o ruling by the Chair. This is a rovereign body
which con legislate on anything. 1f the honourable Membér has other grounds
he can go on.

Mr. Nas.ruddin Ahmad: T dc not dirpute the authority of the House. We:
have .the right to destroy the Hindu soeciety or Muslim society and biend
them int¢ something new devoid of religion. That right is ngver for a
moment in dispute. But the question i are the people behind this law?®

Some Honourable Members: No, no.
Some olher Honourable Members: Yes, yes.

Mr. Naziruddin Ahmad. | believe they sre not behind the law, they are
against it. (4An Honourable Member.'They are for it.’) How do you know’



they ‘are for it? A matier of this gigantic magnitude should Ye pluced helare
the clectarate. That is the constitminnal procedure. In fact the day telore

vorterduy My Oshorne told s that {e conld nuot agree (¢ add certairy thivgs:
unless the apatters were pecinenlly Lrenglit to the notice ol the electorate:
and permissien s given by them.  Iu facy they cannot do auny eueh: thine,

They consider themselvews iseapable of procecding in a8 constitutionn! mamsiws-
withoutl tne consent‘ef the electorate. Fut we sre so far advanced that we-
can afford to disregard the opinion o the e'ectorate. In fact ut one time

was argued that the dilstory metbod is meant to defeat the purpose. It therg

15 any eleetion the Hindu Code would not be pussed. This sessiow the :
toent hae een entirely the reverse. Tley say that they havs shown tﬁm-
electorate is with us. It is with thbeir sanction that we bave brought thi-
Bill. It is neither with tbeir sanction nor with their oonaent thet you hawe-
broughe forward this legislutici,. :

How did this law start? It was framed under dhe ohthority of n foreigm.
governmment wlieh was then desperately fighting for its own existence. Hnglisk
power was threntencd with sotul extinetion. It was a life and death stroggha-
for th~ Britirh. 1! was n there times that & Home Member, Sir, Regiredl
Maxwed apjointed the Ruu onwnitter. No the thing was conceived undee:

. the pressure of a globa! war when the existence of England was at stake.
When the Bill was prepored it. was introduced by Mr. Jogendre Nath Mandul,.
the MUnister of J.aw of the Intetiii Government. At that, tune the country
was bemyg ravaged by destructive etruggles, enormous loss of life and distoe-
bance to public peace on an  1nprecedented scale, when the then Minister
knew the tecmporary character of the tenure of his office, when his thought~
were alrondy foenssed on Pukictin and when he was no louger interested i
the Bill. it war under those circumstances that the Bill wag presented before
the Houze. 11 fuct T'ukistun was reore than a conception at. that time it
wae alrewdy 1 teslity. It wus of tho{ time that the Bill was intredueed im.
thc Assembly o,

Mr. Deputy Speaker: I find that there are a number of people on: the-
wriiting list. The honournble Memher has already taken one nnd o half days.
When i ne likely to conelude?  Hus e any ides himself?

An Eonoursble Member: Tn thi; House nobody has any ideu.

Mr. Naviruiddin Ahrtad:  Fven the Law Minister has no idea. In faok
this remark arose out of interruption. T ymay take some time.

Shri L. Kriskneswami Bhuarathi: How long? Tbe House is anxiaws.

Mz, Naziruddin Ahmad: The House. wns entitled to know how long tha-
Fill woul be corsidered aud there was no reply and therefore: my pnsition is
nore qithotlt.

The Aseembly then adjourned for Lunch till Half Past Tuo of the Cleck..

The Asaembly re-assembled after Lunch ot Half Past Two of the Chock,
My. Speaker (The Honourable Mr, G, V. Mavalankar) in the Chair.

Shri H, V. Kamath: Sir, there does not appear to be a quorum in the
House.

Mz, Bpeaker: I think there is & quorum.

Mr. Naziruddin Ahmad: Sir, when we rose before Lunch ! was deakng
with the question as to whether it will be proper for this Youse to pnes this
Yegislation. With regard to the comstitutional power of this Fcuse I hwwe



- CONSTITUBNT ASSEMBLY OF 1 DI (LBGISLATIVE) [2xD APRIL 1949
{ Mr. Nazirpddin Ahmud]

mo doubt that we ure constitutionally competent to pass a law of this nature.
The question really is whether we have the moral right; or whether it would
be wmorally proper for us tc pass this law. The whole queation would be
whether this House has been anuthorised directly or indirectly, hy our consti-
‘twencies to agree to _this law. BSome honourabie Memberd’ say that the

ple are behind thé Bill. My impression is that the people are
Dot behind the Bill. The number of objections which are wiready on record
s great. [ believe that objections ate pouring into the Legislative Assembly
Depactanent aud they are so numerous that they could not be classified or
ocketed or dealt with in any systematic munner. They are pouring in on a
gigantic scale. That shows the intensnty of public feeling. 'he question is
whether we in & democratic society, in a Iegislature constituted on a
deniocratic basis, should pass the law without escertaining the opinion of the
public.  As I was submitting the Bill owes its conceptiou to an alien (Govern-
aent which was, at the time of its inception fighting for its own existence
and wus busy and otherwise occupied.  The Bill was submitted to the Housé
by a Minister of Law who was Minister of the Interim Governmcn! at a time
when that Minister was contemplntmg a departure to Pakistan and had no
inferest in the Bill at all.

i Shri H. V, KEamath: He is repeating what he said in the morning.

Mr. ¥aziruddin Ahmad: Now the present Bill was contirued by the
konourable Minister, Dr. Ambedksr, when india was very much occupied
with n large number of serious problems. It is evident, as it appears from
the admission of the Minister of L.aw himself, that the present Bil! was merely
aootinned without any ndequsite thought. It wns only when it wus sent to a
Belect Committee that it occcurred to the Minister of Tiaw that tho Bill hsd
aot been properly dsafted, that it required amendments—whether sub.tantial or
wmot is a different matter, but it required amendments all through. 8o he
diomself set down to redraft the whole Bill. In fact-. the product of that
Committee is a book called ‘“The Hindu Code’” which is almost exactly the
sxmne 85 the present revised Bill. and it purports to be ‘‘a-Bill 10 ameud and
odifv certain hranches of the Hindu law' by “Dr. B. R. Ambedkar, Minister
of Law”. 8o what was a Bill submitted by Mr. Jogendra Nath Mandal was
informally transformed into a Bill by Dr. Ambedkar. The point I was
driving at is this that the Bill hud not at any time received any consideration
ar any adequate consideration before the Government first tried to aponsor it.
Tn fuet as soon as it was apparent that the Bill was not properly drafted,.that
i required to be re-written wholesale and that it required to be ‘changed in a
Sarye muniber of particulirs, that was the moment to withdraw the Bill. But
without withdrawing it the Minister of LLaw made numerous changes and
sprerented a new Bill. This shows that the Bill was never considered
in Qetnil.  Tf it is n fact that even the Government had to change its miod.
4o mnke serions alterntions in the bodv of the Bil! it shows that the Government
with its enormous resnurces were ungble to accept it—-much less has the
-gonntryv nccepted it.

Wow. Sir. the prcsent Constitnent Assembiy was elected for.u specific

puarpose.
‘Mr. Tajamul Husaln: T am afraid the honourable Member is repeating the
sapie thing.

Mr, Speaker: T do nat know whethgr he said this.
®hrl L. Krishnaswami Bharathi: He said it in the morning.

MWr. Naziruddin Abmad: I had hardly begun it. This House was not
©lected for the purpose of passing this legislation.
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Mr. Tajamul Husaln: Sir, he said exactly this. It was in your absence.

Mr, Naziruddin Ahmad: Let me develop my point. The question is whether
we had beeu authorised in this direction. In fact the authority of this House
is based upon uan indirect e'ection; there was no direot electior:.

8hri H. V. Kamsth: He said the same thing earlier and the Dejuly-
8peuker gave a ruling aso, on the point.

M:. gpeaker: ?leave it to the homourable Member, if he has said it because
Y do not kuow.

Mr, Magiruddin AW: 8ir, I want to elaborate ib.

>
Mr. 8pesker: Then, of course, no elaboration i8 necessary. e may go
to the next pciut.

Mr. Nasiruddin Ahmad: We rose at that time for Lunoh.

Me. 8peaker: The point seems to be very clear and it does nat require
any elaborntion that this House was not elected by direct election, that the
election has been indirect, that it was elected for 8 specifio purpose, namely
of making a Constitution, and therefore it should not go into this kind of
legislation at this s@@ge—that is the point. 1t hardly requires any elaboration.
1f it is the idea of the honouruble Member to camy on for a long time, I shall
be unable to support him.

Wr. Naxruddin Ahmad: The point is that as soop as I hegan I waas
contradicted by Mr. Krishnaswami Bharathi.

8hri L. Erlshn&swami Bharathi: On & point of personsl »xplanation, Bir,
1 never opened my mouth at that time. '

Mr. Speaker: Whether » particular Member asserts or denies a particulsr
thing, it has no effect so far as the renl fact goes. !f he has authority he has,
it he lis Tot he has not.  Mere nssertion by one Member in one way or the
other really does uot make any difference. He may. just state his point
without going into detail.

Mr. Naziruddin Ahmad: The question is that it is not so obvious.
Mr. 8peaker: It is obvious.
Mr, Naslruddin Ahhad: No, Rir, To Mr. Bharathi it is not ‘obvious.

Mr. 8peskes: The honourable Member need not -care to oconvince one
Member who refises to be convinced. He i8 vddressing the whole Houne.
He shiould know the House consists of Members, who have some level of
understanding. bt

Mr. Nasiruddin Ahmad: 1t is not the understanding that 1 denv, it is ihe
mind bheing locked up—that is the difficulty. Bome people are unwilling to be
oonvinoed.

Mr. S8peaker: They cannot be convinced. Let us not take our time
to ¢onvincs them. The honousable Member may teke his next point.

JMr. Nagirvddin Ahmad: You would be plessed, therefore. to congider that
w¢ have no mora' anthority to pass the lkw’.  In fact, the Government framed
a Bill and then sent it out for circulution. T refer to appendix 1T «t page 41
of the second Hindn Taw Committee Report. ‘“The Bill ax framed by the
Rau Committee was sent for circulation and the Bill was sent to a large number
of public bodies and ihdividuals of weight and authority and their opinion was
sought’". It is made absolutely clear in this notification dated 5th August 1944

3
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that the Hindu Law Committce intend to revise the draft in the light of public
opinivn as elicited by them in writing and orally.  This is very important and
should supply u key to unravelling the present matter.  The Bill was submitted
for public opinion and it was clearly stated therein that the Bill would be
revised in .accordance with public opinion.  What was the public opinion?”
The public opinion at one stage of the matter is contained in the ‘‘Written
Statement submitted to the Hindu Law Committee, volumes I and 11'.
I believe this opinion has never been adequately considered by the Mémbers
of the House or it was never conridered by many Members of the House.
When these opinions were received they were analysed and®then oral evidence
wos also invited and a large number of witnesses we e examined. That is to
be found in the ‘‘oral evidemce tendered to the Hindu Law Commitfee,
dated 1045''.  These volumes, if analysed and carefplly read, would : show
that public opinion which was consulted was very prep¥nderatingly against the
Hindu Code. Therefore, it follows that the Hindu Law Committee proeeeded
to adhere to their own views and revised the Bill here and there mot  in
accordance with public: opinion, but in spite of it. The effect of this evidence
has been ecarefully analysed in the dissentient note by Dr. D. N. Mitter,
the ex-Judge’ of the Calcutta High Court, who was also a Member. In faot,
he was written an elaborate minute of dissent. I do not wish to go over
this matter, but he has analysed this opinion under different headings,” namely
"whether we should have codification or not, whether the marriage law should
'be changed, whether there should be divoreca and so fo#th, !1c has analysed
the opthions and the evidence, for and against under cach hesd, und T submit
his report deserves careful consideration at the hands of the House. The
opinions are again classified according to Provinces as according to subjectr.
With regard to ther effect of the evidence, according to Di. D. N. Mitter
the opinion on each point is preponderatingly against the Bill for codification,
for divorce proce‘edings and for other matters. The opinion of the public was
directly against™ the codification. These opinions 8snd evidence are
preponderatingly against the principles of the Bill. The Hindu Law Com-
mittee Report is only a majority report. It was definitely opposed by
Dr. D. N. Mitter but the other Members thought it .fit to stick to their
original Bill amended in slight respects here and there, not aceording to public
opinion, but according to their own ideas. I therefore submit that the Bill
has been framed in direct defiance of public opinion. That is the basis upon
which my argument stands. Though Mr. Krishnagwami Bharathi said that
the public opinion.is behind the Bill, I venture to submit that public opinion
is against it. .

An Honourable Member: Question.
Mr. Tajamul Husain: No, not at all. It is for the Bill.

Mr. Nasiruddin Ahnmiad: 8o far as the written opinion is conrerned, it is
definitely against the Bill.

1 submit, therefore, that public opinion has not been properly consulted
as s democratic Government ought to do. In faet, this Bill is a negation
of democracy and it is conceived under circumstances which no longer prevail
today. A full-fedged democracy is now in operation and public. opinion
should be taken into account and followed in giving effect to legiglative
proposals. I submit, therefore, that so far as written opinion goes it is against
the Bill, but what about the unwritten opinion? We have a large number
of protests lodged in your own office and we hear of +proceedings of: large
number of meetings. In fact, we had meetings in the very heart of this*city.
The meetings were largely attended and many honourable Members and also
the honourable Minister for Law were invited. Some Members attended
but {be Minister for law did not.

¢
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Babu Ramnsarayan 8ingh: He did not have the courage to attend.

Mr. Nariruddin Ahmad: He did not think it necessary to ntfend, because
it seems to me that public opinion is not the criterion or Ius guide so far as
this Bill is concerned. In fact, Dr. D. N. XMitter gave a c'ear mnlysis of
the opinion. The honourable Minister for Law suid that he would quote
sn earlier writing of Dr. D. N. Mitter to centradict him.

The Honourable Dr. B. R, Ambedmar: What did the bonouvable Member
say, 1 did not follow?

"Mz, Masiruddin Ahmad: That he would quote an earlier writing of
Dr. D. N. Mitter to eontradict hie present report. We have hie earlier
writing as well 88 his later writing and I have considéred both.

The Hononradble Dr. B. R, Ambedkar: His later writing 1 have not seen.
What 3 it?

Mr. Naziroddin Ahmad: Later writing is in the report.
~ The Honourable Dr. B, R. Ambedkar: That you call Iater writing. I
thought it was something after this.

Mr. Wasiruddin Ahmad: The question is what waa his earlier writing end
what was his present writing and is there any change and if so what. ¥
had long ago written a pamphlet. °

The Honourable Dr. B. R. Ambedkar: A pamph'et?
M;. Nasiruddin Ahmad: A book.

The Honourable D¢, ‘B. R. Ambedkar: T thought. you =said paniphlet
just now.

Mr. Natiruddin Abmed: Give it any name you like. I do not querrel
with the name.

The Hynourable Dl‘} R. Ambeadksr: How big is that Lnoli? Have yow
any idea?

Mr. Naziruddin Ahmad: You will have it in the ILibrary.

The Honourable Dr. B. B. Ambedkar: Vou called it a pamphlet. How
big is that pamphlet?

Mr. Nazxiruddin Ahmad: }f I am to be cross-examined, I should Dbe put
in the witness box and 1 will then anewer.

The Momourable Dr. B. R. Ambedkar: I should like to know that ray
friend has ascertained the facts before he refers to them. If it is u pamphlet
1 should be very much surprised. The book is a book of 700 pages, some-

where about that.

Mr, Neziruddin Abmad: The most itnportant thing is not the size, bus
the view expressed therein.

The Honourable Dr. B. R. Ambedka: Yes, what was the view?

Mr, Naziruddin Ahmad: . The view expressed therein was that the rights
of Hindu women should be better safeguarded and given  better rights. 1
esnnot repeat everythlng to the honourable Minister because 1 do not like to
trouble the House and 1 do not like to speak louder than what 1 am doing.
In the present opinion he has opposed the Bill and the honourable Minister
evidently hud lis earlier writing in view and that is tuken advuntage of by
the majority Members. 1 submit that the reason for the change of opiuion
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hae been given by Dr. D. N. Mitter himself. If change of opinion is a crime,
blind adherence to an opinion, although it is proved to be wrong, is a worse
crime than change of opinion baaed on resaon. Dr. Mitter clearly exprsssed
-at opinion in faviour of giving more rights to women. I have read the passage
in Appendix II that the Government gave an undertaking to the people that
khe Bill will be re-shaped in accordance with public opinion. That was the
thing that troubled Dr. Mitter. In fact, -he found that bis individual opinion
wus far ahead of public opinion in India which was definitely against it.- So
he has referred to this passage in the notification declaring the 1intention of
Qovernment to change the luw in aceordanoe with public opinion. Dr. Mitter
wus faced with a volume of opinion againet’ the Bill and he ochanged Lis
opinion. This is a legislation which affeots the whole courtry and it was
#his reason which induced him to go against the Bill, because this is the
public opinion. There i8 no illogicality in giving up one’s personal opinion
in- deference to public vpinion. I believe the honourable Minister and other
Miniaters too have theii personal opinions, but they have to subordinate them
for the collective good. @~ We have often heard Ministars speaking against
their personal convietion.  This is neither improper nor wrong. It is
perfectly natural.  Here Dr. D. N. Mitter had accepted a position of great
public responsibility with the express object of ascertaining public ¢pinion and
changing and re.shaping the Bill in &ccordance therewith. I ask: is there
:anything improper if Dr. D. N. Mitter changed his opinion? He nccepted
a job, and what was it? To ascertain public opinion, and public opinion was
againgt the Bill. He himself was present when the evidence was taken and
there is one passage in the report on oral evidence which is very cignificant
which hns been specifically referred to. When the Committee was in Lahore
and was sitting...

The Hoaourable Dr. B. R. Ambedkar: They were grected with black tings?

Mr. Nagiruddin Ahmad: No black flags; somethgg more. A farge, number
of lsdies. thousands—I do not remember the exact number—I do nol wish to
trouble the House with the exact number.

Mr. Speaker: Whyi year was it in?

Mr. Nagiruddin Ahmad: It was in 1845 in connection with this enquiry.
They went to Liahore and a large number of ladies carne and absolutely blocked
the progress of evidence.  They said, “We do net want it. It is not to our
benefit. 1t is against our idea.” .

Babu Ramnarayan 8ingh: Hear, hear.

Mr. Naziruddin Ahmad: In fact. the situation was so grave, shat this
gentleman when he was faced with the sad spectacle of thousands of ladies
opposing the Bil), he could not proceed and it was dificuli. to repress yhe.n and
their sentiment and so further evidence was ahsolutely stopped. This is what
be has referred to. 1f he is guilty of inconsistency, he is certainly te be
ctedited with some amount of honesty.

Babu Ramnarayan Singh: Hear, hear.

Mr, Xaziruddin Ahmad: Does consistency lie in stiakifig to one's opinion,
althcugh it is proved wrong? This is inconsiatency. This is doggedness.
This is neither good nor fair. This gentleman when he found that not only
mule opinion but female opinion was absolutely agninst him, he said he was
also egaiust it. “Would it be fair or proper on anybody's part te quote that
stray personal opinion of his? If so, one could quote writings anrd speeches
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of the honourable Minister himself against him. Tbis would not be fair.
Bvery writing and specclk has to be taken in the context. It may often happen
that we have to act in public capucity and therefore, {or tbut purpose, we huve
to sink our personal opinion. So Dr. Mitfer acled patriotically and rourage-
ously in giving up his personal opinion in deference to the opinion of the puhlic.
In this Dr. Mitter performed a patriotic and obvious duty, and no blame:
should be attached to it. On the other handy the other respected Members,
what did they do? 1 do not wish to be hard upou them, but they all of them,
though thty promised that the Bill would be considered in the light of public-
3 pM opinion, they stuck to their ewn opinion. and actually taunted
"+ Dr. Mitter for having changed his opinion. Ts it to be, Sir, that
we should never change our opinions? If that be so, then mankind would
cease to be rational. We have got to changg our opinions. '

Mr. 8peaker: Order. order. May J tell the honourable Member that on:
each point he need not necessarily go into the general principles and all the
details. He may just invite attention to the point and then go to the next.
point; because if he earties on like this—-he has now gone on for nearly two days.
—there will be no end to this discussion. =~ And I do not propose to allow him
to go on in this manner. He must bring his remarks to a close within
reasonable time, and 1 think another fifteen minutes would be quite reasonable.

Mr. Naziruddin Abhmadi 1 bow down to your decision. I hepe, Sir, that:
these fifteen minutes will be entirely mine.

Mr. Spoaker: Yes, he may finish by 2-15.

Mr. Naxiruddin Ahmad: Next I want to emphasise the fach that we are:
a democratic body. We are working as a democratic body. We cannot say
that democracy is unfit for our scciety. It is democracy that has brought us.
into being. That democracy was sufficient to wrest power from the British
Government. That democracy is sufficient to empower us to {rame oui-
Constitution. And I ssy that democracy would be intelligent and competent
enough to understand its own interests in the matter of the Hindu Law.
Therefore there should be no shirking, no by-passing, no flouting of public
opinion. Where is the harm in ascertaining public opinion? 1In fact, the
Bill, I submit, has been mutilated. It has been interpollated upon. 1 do-
not mean to say there has been dishonest interpollations, but honest inter-
pollations, but they are not the less interpollations. ~There have been inter-
pollations in the Bible—honest interpollations. = There are great authorities:
pointing out that faot. 8o. I say, there are interpollations in the Bill. The
Bill, however, was presented to the Select Committee with the guarantee that
there wss no serious change, and that some changes made had been noted by
the Members.  Yet, is it possible, or practicable, 8ir, for any one unaided
to note sll the changes? In fsct, all these changes, it is impossible to take
note of. And therefore, the Belect Committee was told, and they were askedt
to take it, that the Departmental Bill was merely a reproduction of the
original Bill, and that no substantial changes had been made, and therefore,
they failed to note and consider the changes. That is not- their fault. Iu:
these circumstances, the 8elect Committee, although they tried their bess,
unconsciously. I submit, they must have omitsed to note many importans
gee, on aocount of the guarantes. And then, 8ir, if that is so, if thore.
sre so many changes, and when these changes are substantial, then the:
gusrantee given by the majority of the Selegd Committee that the Bill wase
B0t 80 ohanged as to require re.publication “is only the usual guarantee. They
sdid that the Bill had not been so altered as to require, under SBtanding Order-
41 (5), any re-publication and that the Bill be paseed as amended by the-
8elect Committee. This is only the usual |toc£ certificate. I ask in ol
seriousness, is it contended. in the light of the disclosures of changes made..
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that the Bill has not beer substuntially altered? On the original Bill we have
not got public opinion, and what public opinion we procured, was against it.
We have, therefore, got to as®rtain public opinion. And then, the Bill was
sent to the various Provincial Governments for opinion. The opinions of the
variows Governments have not even been referred lo in the House. 3 They are
collectell und circulated to the Members. T shall, however, contine myself to
the opinion of the Government of Bengal. I ussert without feur of contra-
diction that in Bengal the opposition is the greatest. ~You propose to abolish
the Mitalishora system of inheritunce and do honour to Bengal by accepting
their theory of family life. In Bengal you have the greatest objection.

An Honourable Member: Objectiom is from everywhere.

Mr, Nasiruddin Ahmad; Of course, from everywhere there is objection,
but the greatest objection is from Bengal. It is the.mést persistent, and so
very authoritativee The whole of Bengal, including some educated and
cultured ladies think that the Bill ia not wanted there. In fact, many ladies
like the wife of the late Sir Asutosh Mookerjee, the mother of Dr. Mookerjee,
here, lady Ruunn Mookerjee, wife of Mr. B. N. Mookerjee. and a host of
other fwdies have opposed this move. i .

Dr. Mono Mohan Das: Who are the other ladies plsase? Please name
‘themn also.

Mr. Nagiruddin Ahmad: 1 have to respect the request of tho Chair to
finish soon. 1 caunot give my honoursble friend preference over the request
.of the Chair.  Sir, the names are there in. the report. My honourable friend‘s
request to nunie them shows thut he hes not read the report. It is a pity
that this volume of opinion has not been read. It is a pity that the Depart-
ment hus not supplied the report to all. It is a pity that private Mentbers
huve to undergo ull the labour and expense to collect “the information and te
‘Aupply the House with the informution. But the numes are on record, and
it is useless for any mernber to ask questions about facts which are on ths
record. It is a pity that I have got to refes to this matter.

Watl, Sir. 1 was submitting that there is lot of opposition in Bengal. There
are tive High Court judges of the Calcut$a High Court—-and one of them now
adorns the Federal Court—and they are against it.  Their opinion 18 to. be
found in the Report also, and it is referred to in Dr. Mitter's report. Then
there are ex-Judges of the Calcutta High Court. One of them is Mr. N. C.
Chatterjee, and he is' now a Judge of the High Court, and he was against it.
The Hindu Mahasabha was then ‘under the Presidentship of Dr. Shyama
Prysad Mookerjee and it opposed the Bill, evidently, with the consent of the
President, Dr. Mookerjee on a major watter like this. And then thers is
Dr. R. B. Paul, & distinguished jurist of cortinental fame, and he has opposed
it. “%Fheir opinions are before us. In fact, in the face of all this opinion in
Bengal, I am surprised that a Member from Bengal should have asked for
namen, 5
T submit, therefore, Sir, that the Bill should go out %o the public for
-eliciting public opinlon. If Hindu opinion is against it, why should you thrust
upon it a law which .is not wantecd by them?

Au Henouradle Member: It is dictatorship.

Mr. Masiruddin Abmzd: Yea, it ia sheer dictatorship. There is the fear
that if it is sent to the public before the elections, possibly it will lead to
<omplications. But do you know what somplications will come up if you pass
it before the elections?” The illiterate people will get furious. 'This Bill will
disloeate their lives. It is not cnsy for them o change their lives gl at once

-
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under the dictator's connmand. Even in Russia, Lenin did not go ¢o quickly
or remorselessly as we seem to be going here, in utter disregard of public
opmnton. There is in Russia a desire snd n pretence to respect public opinion.
But here there is no such thing. It is sheer diotatorship born of_feur that it
the Bill goes to the public it will be rejected. I find it is asserted thut the
public are in favour of it. 1f so, why not the public arm you with the authority
to pass the law? 8ir, it is ihjurious to the Hindus in general; it is injurious
to the lu@jea in the larger iterests and it 18 injurious to the public at large,
and it is no use forcing your opinion upon an unwilling public.  Had it not
been a matter of personal interest any one is entitled to enforce his opinion,
but having come here as the Ministet of Law in a demorcratic (3overament and
basing their authority on public opinion, is it fair and propex for them to flout
that public opinion and to bypass it, to circumvent it or avoid it? It is a
devious method: a circuitous course which is not warrunted by any svstem of
democratic Government. Why should you not go to the people if the law is
favoured by them? Are the people so backward in their ideaa that tbkey
will not be able to determine what is good or bad for them? The question
8 not what is good in the abstract, but what is good in the circurnstsnces, aud
that depends on local conditions. There are certain practices which are
.considersd to be good and thcre are others whiali are not amd you muke cvery-
body uniforn; you are trying to make all the people uniform. The honoutnble
Minister for Law should try to make everybody as intelligent and as forceful
a8 he is.  Why should yoi¥stop at inequality; inequality is hot bad. It is
nature that there should be inequality in diversity. India is a big continent;
it is composed of various provinces which are bigger than the continental
-oountries and it has developed according to its own genius and each Protince
has a distinct culture of its own and why should you by one stfoke of the pen

remove all this and make the law the same? In fact the great Hindu law-
givers, they were extremely...

The Homourable Dr. B. R. Amdedkar: Tlis is only « peroration nnd not
-an argument. . ’

. Mr. Naziruddin Ahmed: They had tolerance and they did not gpforce thoir
law by force. A study of Manu S8mrnti will show that he never enforced his
law. He said thut the law ahould be enforced subject to the custom of the

- locality. That will be found hy any one who has read it and thercfore, the
Hindy law-givers did not like the law should be uniform. Their method of
propagation of their law and their civilization was not by force, but rather hy
persuasion and they allowed free scope—I speak with authority, having read
4be whole thing; they allowed their.low to spread on their own merit, not by
their force. Local oustom plays not only nn important part now, but played
.an imgortant part in the time of Maou and that is the reason why law ia
different today. It is an orgsnic method according to local circumstances that
leads to this difference of opinion. In fact differences are not bad. It is not

a small country; it is a big country with all the attributes of a continent and

$hip diversity as a matter of fact ahould nob be done away with without ade-
quate and eereful thought. : ‘

8ir, Mr. Kamath comparcd the present Bill to a dew 8Smniti, Dr. Ambedkar’s
138th S8mriti. I thiuk this is not & «mnti at al. the smriti proceeds from
the srutis. There is a pretence to eagrec with the principles of these wrutia,
This is a Bill which is not a am7iti, but u new Veds. (Pandit Lakshmi Kanin
Maitra: ‘It.is viemriti!’) It is Viamniti i.e., forgetfulness of the past. All sucred
Taws apd customs, rules, laws, decisions, priuciples nf the Privy Council are
hritched amide by one etroke of the pen by Dr. Amhedkar himwelf in defiernce of
the report of the Rau Committee. Everything is gone. 1t is Vismeriti us Pandit
Muitra with good humour suguests. It is  vismriti—absolute forgetfulness.
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1t is a new Veda. There are four Vedas, the Same Veda, Kig Veda, the
Yajur Veda und Atharva Veda. 1 think the new 1'eda should be called Dr. Amba
Veda and this is the fifth vede in utter detinuce and disregard of ali the four
Vedas which it supersedes.  Sir, 1 thank you.

Pandit Mukut Biharl Lal Bhargava: Mr. Speaker, Sir, we hve been dis-
cussing the Hindu Cude Bill from yesterday. We had discussed it i February
also. Before | proceed to discuss the merits of this measure, whish is admitted-
ly of a highly controversial nature, which aims at the utter demolition of the
structure of Hindu society, I would like to put on record my emphatio protest
against the way in which the Government is pursuing this measure of vital im-
portance, a matter of life and death to the Hindu Bociety. It is well known
thut this Bill was rusrhed through in the .egislature almost on the last day, that
is, on the Sith of April 1948, when it'was not discussed even to the extent that
8 very ordivary measure is  usually discussed in  this IHouse. Further,
ip this sessiun, we find that instead of giving consistent consideraiion
to this matter the Government on the plea of want of time due
to the Budget session, wishes to rush this Bill through this House. 1
would ask respectfully, though humbly, is it fair to the House that n measure
of this vital importavce, an equal of which, I submit, has never teen on the
anvil of this legislature since its inception should be rushed through in tbis
manner? Hewever, it i3 for ¢he Government to decide and I feel it my duky
to sound a note of warning {o the Government that it should pause and consider
a3 to what s the haete and hurry about this matter, and why in preference to
a number of very important and emergent neasures, this Bill is beiug rushed
through. I would ask what will happen to the Hindu Society if the Hinduw
eociety could vwurvive the onslaught of centuries of foreign aggression and foreign
sule? Will it die out of existence if this ineasure is not brought on the statute
book? I subrhit, 8ir, this unusual haste and hurry is due to the fact which
was Linted by my learmmed friend Mr. Naziruddin Ahmad, that my honourable
friend, the Law Ministex is now sure that the publio opinion of Hindus is behind
the measure. 1 take courage even to submit, Sir, that the weight of -publie

" opiuvion is against the measure. What is the criterion to judge whether the
public opinion is in favour of this measure or sgainst it? . The only oritérion that
con possibly be applied to is: What is the weight of opinion that has been on
record? I should submit in all humility tha$ the weight of opinion that was
sounded by the Rau Ccmmittee was predominently against every section of this
measure. Censequently, 8Sir, without any fresh sounding of public opinion, it
would be presiunptuous on the part of eny person, including the Law Minieter..
to slaim that this measure hes the support of public opinion in the country.

The question arises where is the necessity and what is the utility uf the
codification of Hinda law? Who demands the codification of Hindu law? We
kmow, codification is essential only in two conditions. If on a partioular rd?t
there is a serious conflict of judicial opinion, it becomes essential for the ie_legie-
Yature to intervene and clarify the ambiguity. This is one condition. The ather
sondition is that public opinion wants to have a ohange in the law. These amd
the only two cenditions whioh could justify the attempt at codifioation of Hindu
Yaw. In this particular case, 1 would submit that neither of the conditions exiss.
B0 far as the main principles of the Hindu law are concerned, I venture {0

whmi$ that they are wel‘ understood and well settled. - In many fext.books of

indu law the principles®f it as deducible from 8mritis and wibardias =s
Swully interpreted and comstrued by the judicial ecourte in Indis, have beet
published. Tt will be quite ohvious that on every intricate point of Hindu law
there have been clear mterpretations. If has been pointed out by the Law
Minister, in his speeoh while moving for the consideration of this Rill, that
Hindu society or the joint families as was originally conceived in Hindu law,
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have by judicial opinions been shorn of their characteristica. ~ But does shis-

afford «uy justificarion for this Code? The judicial opinion of the Privy Counail
and of the High Courts have by now laid down the principles whioh are rot
open to any doubt at this stage. Whether it may be the powers of the kerta
or manager of & joint Hmdu family when he happens to be a non.father, whether
it may be the powers and functions of a manager of a joint Hindu family‘as
father, his rights ead powers stand well defined in Hindu law. The disputed
doctrine of the pious obligation which for some time was the subject-rnatter .+
serious contlict of opinion between the difterent high courts und the Privy
Council has also been settled. And we know what are the duties of the soir
and we know the extent of his liability for the debts of his father. Similarly
in the sphere of marriage, etc. the Hindu law is quite detinite. The question
then arises, is there any opinion and overwhelming public vpinion in the country
which requires the Government to codify the Hindu law? My respectful sub-
mission is that there exists none and there is no justificatian for this utternpt

at codifioation of Hirdu law. .

So far as the history of codification goes. this is not the first time that amn
sttempt has been made. I would respeotfully invite the attention of the House
to the various efforts that have been made during the British rule for the codi-
ficati~ of Hindu law and submit that on eaob such occesion the matter was
deferred and for very cogent and sound reasons. As early a8 1883, a Commis-
sion was appointed by Royal Charter. In the year 1858 a Law Commission wag
appointed. The reports of these Commisaions published in the year 1856
turned down the proposal for the codification of Hindu law on the ground tha#
it would be a vain attempt and that it would stunt the growth and development
of Hindu law. Similarly, in the year 1861 and again in 1631 the Secratary of
State for Tndia in the former case and the Governor-General of India with the
sanction of the Secretary of State in the latter cese appointed Law Cammissions.
Their dacigion on the point of codification was identical with the findings of the
Law Commissions. On 23rd Mar¢h 1921, one distinguished AMember of this
House tabled 'a non-official resolution requiring. the appointment of a Commis-
sion for the purpose of codifying Hindu law. When that motion was debated
in this House the Department of Law w-as in the hands of a very distinguishe?
scholar on Hindu law and a jurist of eminence, I mean Dr. 'Tej Lubudur Sapru.
The motios whather codification was essential or not, was mnecessary or not,
wauld be to the good of Hindu society or not, was hotly debated. I would res-
peotfully invite the attention of tho House and of the honourable tho Law
Minister to the reply given on behalf of Government by 8ir T. E-. Sapru who
wag himself an authority on Hindu law. He pointed out that the codification of
lawa, of the personal laws of the community was not an easy matter, that it
wae 8 stupenggus taek and one which would entail the best energies nf the best
lagal .talents for centuries. He invited the attention of the House to the Ger-
man Conde which was drafted and codified afters50 years of labour, from i83 °
to 1840 and to the fact that no less thun three Commissions Arafted she Code
He pointed out that it was not until 1898 that the final form of .the Germa:
Code was reduced to writing and after a continuous hard struggle for and agains
codification between the two sections of eminent German jurists represented or
the one hand by 8avogry and on the other by Thehuut and that even then i
took 1o less than 4 vears. Thus, it was only in 1900 that the Code drafted
after almnst 50 years of continuous labour was -sanctioned. by the Tmperial
German (overnment. Similarly, 8ir, the S8wiss Code in the econtinent of’
Europe as well as the other Codes wero the result of continunus effart for a
number of years by {he best legal talents of the country. Compare thege terri-
tories and their oondition with the conditions of India and the anciest history
of Tndin and the continuous streams of law that have been #flowing into the
development of Hindu law from ancient times up to the present time. I would
submit €ha6 it will be a vain effory to codify the Hindo lew. It will be futile %o

Lol
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attempt codificution of the personal laws of the Hindus. What is the source
of this law I would respcctfully ask, It is obviously not human in the sense
$hat 1o buman power ever attempted to promulgate Hindu law. The sarction
behind the law wus not of a sovereign power but a Toral sanction of leurning
and the result of meditation of the sages. It is difficult to trace it origin; the
emritifiars—138 us they ure said to be—did not purport to create the law. They
Based their avzrirs on the Tedog und we know the Rig Vedu is the >klest book
in the worid. Even Vigneshwar and Jimuta Vushana, the learned authors
of tliz two main trentises which have held sway in  India, did not attempt
to codily the Hindu luw or create new law for society:; they only based
their comrrentaries  upon the smiritis. And  during the long yewrs of
British and Muslim rule what has been done is simply an interpretation of the
well known principles of Hindu law. "Now why should there be any codification
of Hindu law? If the German and Swiss nations—which are so insignificaut
éompnred to India—-took 50 or 60 gears to bring about a satisfactory code to
coutrol their relations, why should we in India, where 4he origin and sources of
Hindu law are sl:»cuded in mystery, try to codify the law? We are told that
it is sought to iutroduce uniformity in this land of diversities; the other reason
udvanoced is that women in Hindu society have been subjected to age-long
oppression and tyranny at the bands of men from which they have to bte re-
lieved. With regard to uniformity I submit that it haa not been achiaved iu
_this present roessure and cannot be achieved at all.

[Al. this stage Mr. Speaker vacated the Chair, which was titen occupied by
M. Deputy-Speaker (Shri M. Ananthasayaneam Ayyanger.)]
Even in regard to the law of succession, in cases where the rule of primogeni-
ture exists by custom or in case of grants or inams they have suid that the
rules of successiou a8 laid down in this measure would not apply. Similarl
in clause 7 although marringe between sapindes has been prohibited, it is said
that it will be subject to local custom and so alowed where it prevails by
custon. 8o the ghost of uniformity which haunts the drafteman of this measure
ia «ti'l there, and the socalled freedom from slavery of women- ends in nothing.
J submit that those who want to deal with Hindu law and the place of women
in Hindun eooiety should look at the question not through Western glasses but
through the glasses of our own civilisation. We raust know how vur own law-
givers approuched these very difficult and intricate questions. The views pre-
vailing in eastern and western countries on these questions are diagonally
opposite. Our lite, we believe, has connection with our past life aud will have
oonnection with our future life; and therefore the rules of law will stand cn a
special fonting. Thut is why our sages approached these questions from the
point® of view of the well-being of Hindu society us a whole. And in attempt-
ing to frume our law we huve to keep in view the ideals that motivated our
luw givers; in framing the law in a particular manner. Unless we can do that
we cannnot appreciate its value.

8ir, T would no$ mind if the Law Minister had honestly declared that this
measure stands on its own merits, moulded on his ideas of Hindu society es it
now exixte. But whoti has pained me is that he asserts that it¢ provisions are
in consonance with the accepted principles of Hindu law. It is well known that
Satan «an quote the Bible. I submit that every provision of this meunsure—
whether in relation to marriage or divorce, adoption or inheritence—goea against
the fundamental principles of Hindu law. Then the result that I envisage is
not a very happy one. In fact every House in Hindu sdciety will be converted
into & hell in which thero will be a tgmrrel betwen the brother and sister,
Letween the husband and the wife and between the children and their fstb.ir.
The very fundementals of Hindu society are sought to be demolished by this
taw. It is a question of vital concern and there must be & plebiscite on it or &
veferendum 30 find out whether publiv opinion in the country is in fsvour of
this maessure or aguinst .
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I was subrnitting that there was no nedessity for the codification of Hindu
Law. The question then arises whether the uniformity thap is rought 1v be
achieved by the enactinent of this law will be echieved if it is brought into
force? What is cur experience of the statutory law? The Government of India
in the year 1993 ap-pointed s Civil Justice Committee and that Committce after
going through the various statutes made a recommendation that the ‘Iransfer
of Property Act. the Contract Act, and the Law of Evidence should e imnndificd
ard their revision should be taken in hand by the Legislature at an early +tage,
Haa the Legisluture found time for it? What is the result? The cesult is that
the law is being administered in accordence with the provisions, which acccrd-
ing to the uwuthority iteelf, has outlived the utility for which they brought i
into existemce. That will be the condilion if the Hindu Code is brought on the
Btatute Book 'anl is made a rigid code upon whieb the rights of the people will
depend. The Hindu law will lose its vitality, ita elasticity, ils adaptability to
the prevailing conditiona and will be reduced to immobile rigidity. May I know
whether the ohjuet of reducing conflicte and of fighting differences of cpiniom
will be achieve& by the oodification of Hindu Law? I dare to auggest )t will
not{, end our experience of the various pieces of legislation leads one to supyoré
my conc¢lusion.

Teke for instance. the Hindu Law Remarriage Act which was enncted in
1871. Now, Bir, it is a very simple piece of legislation but has there hern a un-
unimity of opinion in respect of the construction of the various provisions of that
Act?

Shrimati G. Dargsbsl (Madras: General): Are you opposing the Widow
Marriage Act also?

Pandit Mukut Biliari Ial Bhargava: I hope my friend will have “he patience
to hear me. We must leam tolerance and patience for opposite opinions. My
point was that mere bringing in of an enactment does not lead to uniformity oe
to the resolution of a conflict of opinion. Even in the interpretation and the
construction of the provisions of this Hindu Widow Remarriage Acl. of 1872, we
find that there is » scrious conflict of opinion between different High Courts
about the construction of section 2. The question arises whether a womax
who remarrios accordirg to custemary law loses her righte in the wroperty of her
husband. This is the point, and we have the opinion of the Allahabid HigR
Court and Oudh Chief Courts to the effect that merely because she remarriea
according to custom she does not lose her right in her previous husband's pro-
gerty. The other High Court baa teken the other view. S8imilarly, in thia
Aot there has heen a8 serious conflict of opiuiin upon the interpretation «f the
simple word ‘‘sister’’. Some High Courts say that the word ‘‘sister’’ Joes no$
include a ‘“‘half sister’’: while the Nagpur Chief Court, after un elaborate con-
sideration of this word came to the conclusion that it is included. My sub-
miguion is that in view of the above, the difficulty that exiate today in the com.
struction of the Hindu Law will not come to an end by the fact that the Hindu
Code Bill is there. . i

8krl L. Erishaaswam| Bharathi: Do you mean that the confliot should be
pernitted to nontinme? ;

Pand{t Mukut Bikari Lal Bbargava: [ say that even if this Bill hecomes
an A:t. the conflict will be there and it will be open to the High Court to inter-
pret its different provisions in a different way. The divergent opinion end the
divergent pointewwith regard to the Hindu Lew will not be resolved because i$
will be open to the Higt Courts and to the SBupreme Court to give their con-
atruction on any particular provision and the conflics is bound to arise as our
experience of the previous legislation shows. My respectful submission is thad
‘it is a vain and futile attempt to codify the Hindu Law and any attempt in tha@
direction is bound to deprive Hindu Law of its mobility, its elasticitY and its
vitality, which by no stretoh of inagination is advisable in the present
circurnstances. -
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My next point is u veryimportant one. How did the present legislation
originate and did the circumstances in which it originated justify its being pur-
sued any further? I would respectfully invite your attention that in the year
1941 the Hindu Law Committea was appointed and it considered the question
of the codification of Hindu Law by compartments and two Bilis were prepared
by this Committee. OUne was the Pill conoerning the Intestate SBuccession of
Hindus and the second was the law relating to Marriage,. When these two
Bills oame before the Legislature there was a joint meeting of the two legis-
latures (at that time our Legislature waa of s bi-ecameral character) ana it was
decided thut it would lie better if the Hindu Law waa ensactad as a whole rather

than bv vompartments, and with this object in view the present Rau Conunittee
samne into existence, :

Now, 8ir, when g lady Member addressed the House—- of course a zealous
enthusiast in favour of this piece of legislation-—she said that this piece of
legislation had been bLefore the ocountry for a number of years—say for 10

cars, and the Rau Committse has examined thousands of witnesses and has
ad an extensive tour of the country. 1 respectfully submit that there wus.
little truth in the declaration made by the lady because let us examine wlat
was the quantum of evidence that wus before the Committee. Aud whnt was the
weight of that little quantum of evidence? 'Fhe Rau Committee which came
into existence on the 20th January 1944 drafted a Biill which was circulated to
selected and distinguished lawyers for opinion.  After their opinions had becn
received the Committee decided that the draft which they had originally prepar-
ed should be circulated throughout the country. The Biil waa translated info
Indian languages £nd about 6,000 copies were distributed. Opinions were in-
vited on the 5th August 1844 and tho opinions were to be submitted hy the 81st
December 1944. After the opinions had been received the Committee toured
the ccuntry. T would like the House to note the extensiveness of the tour
undertuken by this Committee. It visited the leading towns and cities of the
provinces and as far as 1 remember it is not more than a dozen—Allahabad,
Bombay, Calcutta, Pconu. Patna, Lahore and others. This was the extensive
tour of the Committee. What is the population of these few leading towns and
cities as compared to the total mass of population of the country? Can the tour
undertaken by this Committee for the purpose of ;examination of witnesses in

tiess cities hy any means give as indication of the real feeling of tha country
on this Bill?

What was the extent of the evidence recorded? Let us see. In al 121
witnesses and 201 associations representad by about 257 persons gave evidence.
This was the total evidence taken. May I venture to ask a very pertinent
queation: Is this hy any stretch of imagination sufficient evidence, conridering
the vastness of the ccuntry and considering the fact tbat the resl India, the
reul Hindu India resides not in the oities but in the villages. They are agri-
culturists who represent 99 per cent. of the ponulation. Can it be pretended
by anv stretch of imagination that the examination of witnesses by this Com-
miltee wag in eny woy sufficient and commensurste with the vastness of “the
‘country and with the greant divergences of opinion prevailing in the different
previnces? T rexpectfnlly aubmit that it wae not. -

Let us further anslyse the result of that evidence. My submission is that
“on every basic point which forms the basis of the present code the o inion was
predominently and overwhelmingly agamst any change. Look at for instancg
one basio dootrine that ia propounded within the §our corners of this piece of
lugislation—introduction of simultaneous heirship of eons, daughters, widows,
elo.

/
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Mr. Deputy Speaker: A widow is a simultaneous beir today under the exiat-
ing law.
Shri L. Krishnaswami Bharathi: Even that he is opposing now. Perhaps he
wants it to be repealed. .

Pandit Mukut BiBarj Lal Bhargava: For -the introduotion of simultareous
heirship of daughter with son the witnesses number only 78 and the sumber ¢f
toose against was 215. Regarding conversion of widow's limited estate u8 a
female beir into an abzolute estate the opinions for were 49 and agaiast 107.
In case of divorce opinions for were 112 snd against 119. In ceee of adoptipn
and the changes ‘hat are introduced opinions for were 86 and %gainat 98, On
other points the opinions against change were overwhelmingly larger than for
it. Where is the justitication, I aske for pursuing this legislation?

Bome Honourable Members: No justification. ..

Pandit Mukut{ Bihari Lai Bhargava: It is claimed by a8 number of Members
of this House that public opinion is overwhe'mingly in favour of this piece of
legisiation. .

Shrimatl G. Durgabai: What about monogamy?

Pandit Mukut Bihdri Lal Bhargava: I will come to thet als> at the proper
stage. My submission i: that if thie is a democratic legislature, if this lcgisla.
ture claims to legislate in consonance with the predomineut volime of puhlic
opinion in the country, the only course for it is to throw' out this piece of lcgis-
lation, because whatever public opinion there was in the country distinctly
puints out that it is agninst it. I am sorry I have not got with me the parti-
cular newspaper in which the opinion given by the Law Minister was published.
It was a few days befcre we commenced the consideration of fhis measure in
February and he took Lis stand not upon the quant.um of evidence in his favour,
nor upon the public opinion in his favour but upon ita quality. Thsat waa an
open admission by no other than the Law Minister himself that the weight of
public opinion so far as number was concerned was against him. If it is & {act
thet n few individuals, however distinguished they may be, because they wish
this legislation to be thrust upon the country, it capnot be acoepted. The only
criterion of public opinion ja the public opinion taken by the Rau Committee.
‘There is absolutely no other criterion upon which it is open to any Member of The
House to say that public opinion is in favour of this piece of legislation and 1.0t
againkt it. Similarly we are receiving a number of represeniations from

different bodies...... 3

Babu, Ramnarayan Bingh: Daily. -

Pandit Mukut Bihari Lal Bhargava: . . . from different d'stinguished high
courts and other civil judges also, from Bar nsrocintions in different parts of the
country. As fer as J have been able ta gothrough the opinions very few persons,
I find; favour the emactment of th's piece of legislation nnd public opinion is
overwhelmingly against it.

The uext point is this. Even assuming that public opinian is not so far
of a deciaive character where is the necessity of pursuing this legislation in
the present legislature? As has already been pointed out, and.I will not
repeat the argument, but I would respectfully submis shat the present legis-
lature is to frame the Constitution as also to legislate on emergent matters
arM about which legislation is absolutely essential. It can by no stretch

7 of imagination be asserted that the Hindu Code Bill la a piece of legis-
bbet the Government should not pursue this piece of legislation in the teeth of
public opposition in the country. : ,
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I would now proceed with the examination and secrutiny of the various:
provisions incorporated in this piece of legislation. @As I had remarked I
feel—and I feel honestly—that the fundamentals of the provisions that stand
incorporated in this piece of legislation are fatal to the gxistence of Hindu
society as envisaged by our sages and therefore it is my painful duty to
oppose this measure tooth and nail provision by provision. The question
arises what are the basic changes that are sought to be brought about in Hindu
sooiety through the medium of this piece of legislation and how far those
onntemplated changes are in consonance with Hindu ideology ard Hindu
ideals. My respectful submission is this Hindu Code may well be styled aa
lslamic Code rather thun a Hindu Code.,

8hri A. Eayunakars Menoa (Madras: General): ‘That is the resson why
our friend Mr. Nagiruddin Ahmad is opposing it. '

Pandit Mukut Bthari LAl Bhargava: Of course this remark cannot apply to
me. I fuel as keenly as the learned member on it. Now, Sir, the main
&ueation i8 about the Second Part of this piece of' legislation under the head

arriage and Divorce. These are incorporated in clauses 5 to 51. Let us
see how f{ar the type of marriage that ie envisaged in these provisions
of the Bill is nkiu to the Hihdu conception of marriage. My respectful
submission is tbut the show of a sacrameutal marriage provided in clouse
% of this Bill is of an absolutely different character than what is the
conception and ideal of ‘Hindu marriage. It is only a camouflage to conceal
the rea) type of marriage that is envisaged.  Otherwise the incorporation of
the provisions in clauses 10 and 21 would not heve been there. To Hindus—-
and I think there cannot be any dispute on this point—there is no two opiniun
on the subject. Of course if we aim to dsre Hindu ideals and ideologies,
if we intend to eay good-bye to them, then it is another matter. To a
Hindu the tnarriage i8 sacramental und 88 such indiesoluble. It is a religious
bond of unity between the couple. I ie mot a union for such purposes
which may be brought to an end at any time. It is not a contractual
relstionship. Tt is a relationship that haa got some spirituality about it.
By no stretch of imagination can it be brought to an end by the sweet whim
and caprice of any of the parties. ‘That is the concoption of Hindu marriage.
I would challenge any smriti or citation of any scripture, so far es Hindu
acripture is concerned, which would negative thig idea of sacramental marriage
and will propound any other sort of marriage that is understood by emritis.
Therefor» my submission is that so far as the provision about civil marriage
in this Chapter on Marriage and Divorce a8 incorporated in clause 10 is con-
cerned it is abaolutely foreign to Hindu law and should not find a place there-
in.  Civil marriage bas been in vogue in this country ever since 1872 when
Act III of 1872 came into force. It was further amended in the year 1928.
Civil marriage as envisaged by that pisce of legislation anust continua. But
it sbould not find any place whateoever in the Hindu Code. I want to ask
why should civil marnage find a place in the Hindu Code. Is it in consonance
with any smrité® 1 ask this question because you claim thut there is nothin
revolutionary, nothing redical in this measure, and that in fact everything ie
just in accordance with Hindu conception, ideology and ideals. It is a pre-
posterous claim which I muset refute. . My submission is that the incorpcra-
tion of a provision like clause 10 in this Bill, which envisages marviage of a
civil type, is abeolutely unknown and foreign to Hindu ideals.  Previously
I have ansserted that thie form of sacramentel marriage is only a camouflage
for the other type of marriage and it is8 quite obvious if a reference is made
to the provisions of olauses 7, 10 and 31.
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B8o far es clause 7 is concerned it lays the conditions for sacramental
xoarriage.  Here I respectfully invite the attention of the House to clause
8. This says that it will not be open to the'parties to contract auy marriage
if they happen to be sapindas. If we proceed to clause 10 which lays down
the requisite conditions of a valid civil marriage it ‘omits the provision voptained
in sub-clause 8, of clause 7 therefrom and restricts it to the other five
sub.clauses of clause 7. Thereby s mairringe between sepindcs is perfectly
valid if it happeus fo be a civil marriage under clause 10. This is the
difference or gap beiween the validity of the sacramental marriage and the
validity of the civil marriage. =~ What does clause 21 lay down? It sayse
that it is open to the parties who have entered into a sacramentsz]l marriage
of the type envisaged in clause 7 to later on go tuo the Registrur and ask him
to register it ar r civil marringe and the poor Registrar will have no option.
What is the legal effect of these three provisions read together? = Whalever
ganctity is attached to the sacramential marriage is eliminated. = Mind you,
one of the requisite conditions of a valid sacramental marriage is that there
should be no marriage between sapindas. This condition docs not exist in
section 10 and the poor registrsr, inspite of the fact that the sacramental
marrisge was an invalid marriage because of this, has to register it as a civil
marringe. Therefore, the camouflage, the curtain of a sacramental marriage
is lifted here and the effect of invalidity, because it was a marriage tetween
sapindas is citcomvented by this device. 1 ask, ia it in accordance with
Hindu ideals of marriage?  Will not all persons he inclined, wherever they
choose, to celebrate a marriage between sapindas? They can do it as a
sacramental marriage and subsequently go and cure the invalidity by under-
going civil marriage.

Wi come thep to provisions of Section . It hes been stated that even
the sacramental marriage must be entered into a marriage oertificate register
and that if it i8 not so entered the defaulter mayy be punished under the law.
As regards its validity, it is very doubtful whether it will be valid or not. Of
course, the Rau Bill did not go so far. The Rau Bill left it at the option of
the parties to either get an entrv made in the register or not. The ouly
object with which such a provision wax incorporated in the Rau Bill was to
facilitate the proof of marriage. But that object has been told good-bye
in the present Bill. What is stated here is that it will be open to any Pro-
vincial Government to make the registration of sacramental marriages com-
pulsory. The provision of section 8 sags that a marriage. in order to be
valid, must be in accordance with the provisions of the Bill. If not, then
it is not & valid marriage.  Therefore, the conclusion is irresistible from the
rending of Sections 6, 7, 10 and 21 that any marriage which has not been
regiatered by the married couple in the certificute register will be invalid. I
respectfully submit. what are the legal consequences flowing from this sort
of a provision? Are they not repulsive to the very ideal of Hindu society,
to the very injunctions of the skastraz which lay down that a marriage
solemnly entered into is an indissoluble tie and cannot be brought fo an end?
Here if the married couple was foolish enough not to get an entry made o
that effect in the register, their marriage will be invalid.

ing to the next important provision in this Bill, that is, the provision
regS:dliI:ggdivorce. The guesﬁon arises about past practice and w%[' wet;:
uoted the amritis of Narad and Parasar by the l.mnourabie the Lawl ml;s :
to vrove that divorce did exist in the Hindu society. 1 respectfully su :'nt
what bas been pointed out by Mr. Dwarka Nath Miter, the dissen zn%
Meomber of the Rau Committee, before whom these very scriptures wgr; pu
forward ; he bas interpreted them not merely. oo his own xnowleg;lze oI a.r;:d-
krit but upon the koowledge of learned pandite. He says Qbslt e oply o
the reagonable interpretation and construction of Narad and Parasar is ‘
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thery can be & breaking of relationship only up to the betrotha] stage, nob
after the actual marriage had taken piace. Therefore, it is8 no use relying
upon the smritis to establish the practice of divoree.

One of the arguments advanced by the honourable the Law Minigter, and
repeated by Pandit Thakur Das Bhargava, was that divorce already exists m
90 per cent of the Hindu society. According %o Pandit Thakur Das Bhargava,
pot only in B0 per cent of the Hindu society bup even in 95 per cent it exisis.
I would respectfully ask, if what you say is a faot, where is the necessity of
enacting any piece of legislation on divorce? You are expected to legislate
for the majority and not for a hopeless minority. The divorce of the form
you have introduced in this piece of legislation will make the life miserable
of the 90 or 95 per cent of the Hindu society amongst whom you say divoroe
already prevails, because according to the provisions of the present Bill it
will be incumbent upon each party to the marriage, befors it can resort to
divorce, to go for the dissolution of marriage before a competent court of law.
As has been pointed out by one of the gentlemen who wrote a dissenting note
to this Select Committee Ropozt, in most of the parts of the country among
the agriculturists divorce is resorted to im a very simple manner by the execu-
tion of a deed of relinquishment or in any other manner, before the panchayet
of the village. You must take into consideration the effect your legislation
will have upon the agriculturists who forrn 90 per cent of your population.
What will be the effect if clause 84 is brought on the Statute Book? Every
couple, every Member, every party to the marriage will be compelled to lmock
at the door of the court of law, to go to the district court and also in appeal
and till that takes place no divorce can come into effect. I submit this will
not be to the advantage but to the great disedvantage of the overwhelming
majority of people amongst whom you say the custom of divorce ils.
Therefore, by enacting provisions of this tgpe you are not helping the hope-
less minority of 5 cent but you are putting to disadvantage tho majority
of 80 per cent, }I')E!ere!ora. until and unless your * provisions undergo a
drastic chango and amendment they should not and ought not > be brought
on the Statute Book. I now come to the question of adoption, Here also
the learned author and the draftsmen of this Bill have ignored the fundamen-
tal coucoption underlying adoption in Hindu law. As far &8s my meagre
knowledge goes, adoption is mot recognised by any otber Vaw. In Muslim
law it was in vogue by custom, but even that has been brought to an end by
legislation.  According to Hindu conceptiom, the life of a Hindu is so intey-
miged and inter-mingled with his religious oconceptions and religion that it is
impossible to separate the two, '

Shy X. V. Kamalh: Is the honourable Minister for Law resting or medita-

ting?

qn;rm Dr. B. R. Ambedkar: I am hearing the honourable
Member. .

Pandit Muknt Bihari Lal Bhargava: I was submitting that adoption in
Hindu law rests upon religious belief which says that ib is essential for the
salvation of the soul of a departed man that he should have a son who may
be able to give him oblations so as to mnke him attain mokshs, 8o if you
are going to legislate about adoptiom, you must keep in mind the underlying
conception.  Otherwige, you eliminate it. If you keep ft, you keep the
gpirit underlying the doctrine of adoption. (An Homourable Memblier: *‘What
is the spirit?”) What are the criteria you have fixed in this Bill for vuildity
of adoption? While fhe Hindu law says that the eldest and the only son
oannot be taken in adoption, instead of retaining that very salient prineiple,
you want to reverse it and say that even the eldest and the only son can be
sdopted. (4w Honowradbls Membder: ‘It in uniwir.”) l
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Babu Ramnarsyen 8ingh: It is due to ignorsnce. -

Pandit Mukut Bihari Lal Bhargava: It cuts at- the very root of the @oR-
ception of adoption, because according to Hindu law there must be the eldeap
or the only son to attend to the obldtioms for the departed natural father.

Bimilarly, what are the qualifications you have lrid down in this Bill for
a boy to be taken in adoption? The three conditions laid down are that his
age @usdt be below 15, he must not be married and he must be a Hindu, I
would respectfully submit that by putting a provision like this, you are
putting the Hindus in great trouble, because according to the well known
conception and oustom of Hindu society relating to adoption marriage is not
a disqualification, nor is age a disqualification. @~ Why, I ask, are you im.
posing these limitations? Hae your experience of the administiration of law
in the past convinced you that these restrictions are necessary? As far as
my meagre knowledge of law goes, there has been no case where any diffi-
culty bas arisen. In fact. law by custom has recogmised the validity of the
adoption of a married hoy. Similarlv. whatever hin age may be, the adop-.
tion is valid. What are the difficulties experienced tha® make the change
in the existing law necessary? It cannot be disputed that when you atéemph
any change vou must have cogent reasomm; otherwise, you must recogmice
the existing law.

Then, about the eftect of adaption. Yom have given a good-bve to every
well-established custom of Hindu law, The Rau Bill proposed that the
effeot of ndoption would be to divest ownership of pronerty vested within
three years of the adoption. The present Bill goes further and it says that
as soon as afoption takes place, there will be nn question of divesting of pro-
verfy. TFrom that date. half will o to the widow or the man and the nther
half to the hov. My verpertful snhmission is: whv do vam went to bring in
a novel doctrine of adortion? Where in the reasom for it? Has sny diffi.
culty arisen in the paat?

Then the quesation of disrunticn of the. Joint Hindu family. Te me if
anpears that & most vilal and findamental change ia sought ‘o be bronght
about. Why should the time-hc:oured institution of Joint Tindu family
be an eve.sore to you? Tt has be'n said that the Joint Hindu famil; as it
was originally eonceived har heen iRorn of ita trua characteristics hy n galaxv
of case law. T admi¥, Bnut if the institution of Joint Hind> family is an
ingtitution worthy of resnect. ther. vour duty iz not to bring it to an and he-
cause it has been dilapi lated in -he davs of foreign rule, but ¢n legizlate for
removing the difficulties and defec 3 that have cropped up in tFa Joini Hindu
family institution and restors it o its pravions vositiom. We rhovld have
restored it to its previows vigour. That has not been done. I hrve not
heard a word from the “onourahl. thw Law Minister pointing out n.ay fatal
fefecta that existed in ‘hc joint ‘amilv systemm. His only point is that
true characteristics have been shc vn off hy case.law and therefsre, the insti-
tution should he put an end to. 1 say it is a counsel of desjair. That is
a view which, at least T for inyse'f cannpt support. To me this joint family
institution is an institution of wh'~h anv wation in the world can well he
proud of. Tt is an institution, Sir, whichb anticipated the s )cinliatic and
communistic form of societv, centuries before our time. Tt is an institution,
8ir, where even the invalid and +he disabled memhars of the familv have
equal right to the corpus of the family. Tt is an institution which............

Srijut Xuladhar Oballha (Assam: General): It is nob prevalent in Bengal.

Pandit Mokut Bihari Lal Bhargava: Bengal. as far as my meagre know-
ledge goes Is pertly governed by Mitakahara and psrtly by the Dayebhega
system.
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An Henourable Member: No, all by Dayabhaga system.

Pandit Mukut Bihari Lal Bbargava: Therefore, Sir, my point was- that
the axe of legislation should not have been applied by the learned Law Minister
to cut at the very root of the joint family tree, if it does not rest on such firm
and selid foundations as it did at the time of our ancients, Legislation should
have been undertaken to protect it. In the time of the British, because we
were subjected to foreign rule, and they were not at all interested in keeping
in tact” our time—honoured institutions. In fact, they had "contempt ufor
them. When our own national government has come into power, is it too
nwch to expect thnt they should attempt to revive and restore this time.
hcnoured institution to its provious glory rather than destroy it. I submit,
Sir, by thie Bill, the Hindu Joint Family is hoing shattered té6 pieces, What
the. Rau Committee proposed was not so fraught with danger as what is pro-
posed in the provisions of this Bill., I"invite attention to clauses 86 and 87
of the present Bill. The Rau Committee in clauses 1 and 2 of Part 1T1.A
only laid down that on the demise of a coparcemar in the family, the right in
the praperty will not devolve by survivorship but will be by succession. That
is intended to keep intact the coparcenary for at least one generation. Even
that was not tolerated or liked by the presemt Select Commijtee and some of
its members, including the Law Minister, with the result that what sections
96 and 87 lay down is that there will be automatic disruption of every joint’
“family existing in India, simultaneous with the enforcememt of this Act.

Shri L. Krishnaswaml Bharathi: There is difference between joint family
and joint property. ' '
Pandit Mukut Bihari Lal Bhargava: I am coming to that,

Pandit Lalkstmi Kanta Maitra: They are trying to put you off the rails.
You go on, please. -

Pandit Mukut Bihari Lal Bhargava: The Bill provides in -olavses 66 and
87 that no eourt of law will take cognizance of any claim on the basis of birth,
on the day this Bill comes into force, and further, that every joint family
will. be deemed to have disrupted so that joint tenancy would be converted
into terancy in common, simultaneous with this legislation. Bub I ask,
why do you want thix? Ts therc any uncertainty in the law to-day, in the
existing Hindu Joint Family lnw? T respectfully submit there is Done.
Fverybody knows what is meant by coparcenary and what are the incidents
of coparcenary property. Why do you want it to be partitioned? My
rorpectful submission is that this is against what was provided even by the
Rau Committee. And public opinion, seanty as it’ was, was taken not upon
the Bill as it exists to-day, but upon the Bill ar wae drafted by the Ran
Committee.  Therefore there is -bsolutely no information why a point of
such vital change in the strucfmze of the Bill has been brought about.

“Now, what are the advantages of a joint Hindu family? What are the
advantages of having coparcensry property? 1 submit that........ .

Shri B, N. Mupnavalll ' (Bombay States): ‘Are there no disadvantagos®

Pandit Mukut Bthart Lal Bhargava: Of ocourse, there are disadwantages,
if. everybody wants to go on living in o selfich way, entirely for oneself,
without any.tegard to their relatives. But if you look at sociedy im the way
in which the Smritis wanted us to, wo should renounce something for others
also,' for the other members also, to sacrifice something to make the family,
a Joint Family then there is no disadvantage. There in evary sdvan «nd no
illirn(t]lvalntagol‘ MYy submission 8 that it cannot possibly he accepted by e¢very

ndu Family. '
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One of ny friends here reminded me that Mitakshara is 1ot governing
Bengsl and Assam. But Sir, you must keep the whole country before you

sud........... ereries

Pandit Lakshmi Kanta Maitra: The joint family is also there.

Pandit Mukut Bihari Lal Bhazgava: You are dealing with a population of
300  millions—of 80 crores—and & population that is extending from
Kashmir tq Cape Comorin, a population that extends from Gujrat : to
the farthest end of the country. And you want to disrupt the status of
of the joint family system, and that will affect over-whelmingly vast populs-
tion. Therefore, you must think thrice before doing such a thing as will
disrupt such a vast population. 1In this legislation you want %o disrupt the
tamily. If it is decrepit, if it is dilapidated, if it is, as one of the Members
said, in su¢h a condition that we need noti even shed tears about it, let it die
a natural death. Why should you apply the axe of destruction and bring

about its end?

Then Sir, I proceed to the question of inheritance. Now, here I have
got the greatest grievance. As my friend Mr. Naziruddin Ahmad said, tho
Rau Committee Rill was substituted hy a depsrtmental committee Bill and
in this departmental Bill innovatiions were introduced. Clause 04 L
down that property will be excluded from the rules of succession laid down
in this Bill. It is in the original Rau Bill it was that every piece of Agricultursl
property will nob he governed by the rulen of Succession laid down there, be-:
cause under the Government of Indis Act it is not within the purview and
jucisdiction of' the Central Government. The Rau Bill did not say tha*
there will he any oxception in the case of the Centrally Administered Aress,
;vhich aro under the direct control and supervision of the Government of
ndia. .

Now, Sir, in the departmental Bill the words “in the Governors provin.
ces” were introduced with the resuli that every agriculturist in my province
of Ajmer-Merwara ns also in the provinces of Delhi and Coorgz, whick are
the Centrally Administered areas and even the agricultural property situsbed
in these provinces will be governed hy the rules of swecession laid down here.
Look at the anomaly that is sought to he perpetrnted hy this piece of legisla-
tion. The law that will govern the bulk of property will he abwolutely
different in the Governors Provinnes, while it will be just the contrary.in. the
Contrally Administered areas. Ts it the uniformity which is aimed ‘nt by
thir uniqws piece of legislatian? Whether this will be in oonsonance” with.
the id=<! of uniformity or it is the opposite of it. may I respecifully ssk?
My submission is that all the rules of Buecession that you have laid down in
the provirions of the Bill if they are applied to the agricultural property in
my province—and I ean speak with some knowledge of my own provinoce
and the people inhabiting my province—I submit the law will be obeyed
more in infringememt than otherwise. hecaumre the rules of succension that
sou have lald down are so contrary to the eatablished usage and custom of
the penple, that they will not accept thermn as a rule governing them, even at
the riak of their lives. Wha! are the rules of auccession that vou have in-
corporafed In this Part VIT Chavntar 2 and Schednle VIL. Are they in
accordancad with the accepted principles of Hindu law either a8 prapovnded
he Mitakalhare or by Dayabhaga amd where ix the indiention of it? What ‘e
the hasia mou have taken for inheritance? You say it it ‘netural loxe and:
affentian'. So far as propingnity and consanguinity iz eoncerned in the: eare
af Interitance, ane of the fundamential principles of Hindn Law is violated.
Onre of the fundamental prineiplen of suoresgian in the Hindu law ia that it
depends npen the capacity and the liability of the descendants #n offer
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shraddhas to their parents. Thia is the fundamental capacity which has to
be taken into any law of inheritance. Of course, the view was that we ure
not going to care for Hindu Law; that is a different matter; then delete the
word ‘Hindu’ from there, I have no objection, but if you are to incorporste
the fundamentals of Hindu Law, the first thing that you have to take into
consideration in the principles of inheritance, is the eapacity and the liability
of the descendants to offer shraddhas to their ancestors, and this is the basis
of the Dayabhaga.

The Honourable Dr. B. R. Ambedkar: All of them can offer shradda for
you and get the property.

Pandit Mukut Bihari Lal Bhargava: What is the renson for the promulga-
tion of this movel Rule of succession? Brother and brother's son has
heen relegated to a very, very inferior positiom. Brother and brother’s son
comes after daughter's daughter, daughter's som, son’s daughter. Is it in
accordance with the accepted principles of Hindu Law? Is it likely to bring
peace te the family (Many woices: ‘No, no.’) Will it not disrapt the
family? Wil it not create - perpetunl disturbamce, discord in  the
members of the family? This is inconceivable. " According to the
Hindu society even today, though it has been tho subject  of outrage
for cenburies, even today there is love amd. affection bhetwecn brother
and brother. When I make certain observations, I keep the agricultural
population in view. You go to any village and you will find that 9 out of the
10 families live jointly. The brother is living with brother. He is not sepurate
and as soon as you give the right of inheritance to daughter's. daughter, to
daughter’s son in preference to the brother or the brother’s son my respectful
submission is that the society will not tolerate or even if it tolerates, the
gence and quiet that exists today will disappear in no time., Therefore, you
ave to be very wise hefore laying nny novel rules of succession so contrary,
so repugnant to the accepted principles of Hindu law,

Now, I come. Bir to the doctrine of bringing daughter in the category of
simultaneous heir with son.

The Honourable Dr. B. R. Ambedkar: 1 thought he had said something
uhout it. No elabnration is needed.

Pandit Mukut Bidari Lal Bhargava: Now, Sir, it has been argued that the
daughter had @ specific share i the inheritance of her father according fo the
scriptyged and the reliance is placed upon Mamu and Yajnavalkya, but my
oursory knowledge of thesa Hindu law textz is that whatever share in allotted
is in the cage of an unmarried daughter and we have ‘nn objention at all, even
today to allot any «hare to an wmmarried daughter. The quesbion arises even
today, what is the position? Cnn anybody deny that?  Not one daughter
among thousands remains unmavried. The daughter ia given, according to
the wtatus of the family, the best education and is treated on the same
an the sons,” When her marriage takes place she is given a dowry according
to the atatus of the family. ~ On marriage her relationship to the brothers ig
nob cut off. As far A8 my experience goes, sho is invited for every funntion in
the family and on oconmions of marriage in her parent's fawmily a quota is
assigned to her nccording to custom. ~ Can anyome say that resort to a court
of law will hring peace and tranquillity in the home? Such a step will only
nggravate the situation and the provisions in the Bill for Yesort to court are
there to our utter shame. We do not want that our daughters and sisters
should go to & court of Inw. Tt was never contemplated bv our sages that
they should seek the help of the law. The position assigned to our daughters
in the family is of such a uniqueé character that it in diffcult; to find a parallel
te i anywhere. Even after marriage, as T was saying, the daughter has &
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Wefinite sbure in the fomily budget for fustive occasioms. The question wag
nsked, whether she can £ to § coury of lsw to enfords her rights ? Bir, if in
o fomily the futhee or brother of s girl is uomindful of bis duties t0 ber,
he Is looked down upon by the community. According to the well.established
sustom, every daughter of & family must be present st the time of her brother's
merriage. L sy tell besourable Membels that there is s partiouiur ocremony
which muet be performéd by the sister snd her husbsnd befors the bride and
the lmdagmi ean onter the house. Thess are time.henoumed custosss,
We give the duughters s definite position. What will you gan by giving her
a share in the fsmily property? One of the justifications for this re.orm is
that there must be sbsolute cquality between s som snd ¢ daughter, May [
know is there any eqoality In facs? Is it not s sham equalily that you sre
ﬁ%i:g to assign to the dsughter? . The eonditions sre obwlufely differemt.
e daughter has to go in due course to s differens. family. The son has net
to go. These are the conditions inherent In the situstion., Therefors, what-
ever law you msake must be suited to the comdisions snd not in violssion of
‘then;. f you make o law in violation of thess conditions, th+ soolety will g8
o pleoes, : '

Now, what js the percentage of property owners in Hindu society tods;

i [s 8 very relevant quuﬁnt:g beocause, uoz!dmg to the existing cup{om n{;:

only the father has the moral obligation to srrange for she merrisge of his

daughter, bup even the brother, whether ho inherits any property or notl, thinks

ti:tll‘;“ mors] duty to arrange for the marriage of his sister in the absence of his
. e"

shrimat! G. Duzgadal: Do you think he would not diseharge his moral dué?
it he allows his sister a share?

Pandit Mukut Bikari Lal Bhargava: The honoursble Mernber s talking of
& share, while I am talking of s family withous property, What will becoms
of the sister in such a family? You msy g.to any village or town. You
will find csses where the father is dead and the unmarried sister Is lfving with
her brother. This brother thinks it his nioral duty to srrange for the marriage
of his sister and he even borrows money for this purpome. Unless and until
he has discharged that sacred trust he never thinks of himself,

Mz, Deputy Spsaksr: Is the honourable Member likely o finish soou ?
Pandit Mukul Bihari Lal Bhargsve: I require one hour more, Sir.
Mr, Deputy Speaker: Then the House stends adjourned.

Thi Assembly then adfourned till o Quarter to FEleven of ths Clock on
Monday, ths 4th April, 1049, :





