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LEGISLATIVE ASSEMBLY.
Thursdoy, 98th February, 1994.

The Assembly mes in the Assembly Chmnber at Eleven of the Clack,
Mr. President in the Chair.

QUESTION AND ANSWER.

Tux Coromzs CommrrTes AND THE Kaxya Iumsionation Brui.

‘Khan Bshadur Sartarss Mumsain Xhaa: Sir, 1 put the questions® which
1 had put the other day regarding the Colonies Commitiee, and, if the
‘Iiloonourublo Member in eLtge is prepared to reply to them, he will please

0.

Mr. M. B. D. Butler: Sir, 1 had hoped to be in a position by to-Jay to
make o statement with regard to the personnel of the Committes, which is
the metter dealt with in the Homourable Member's first question. But
delay has ooourred and I am afraid I must esk my Homourebie friend to
wait a little longer.

With regard to his second question, the position as regards the hmni-
gration Bill is that it bas besn returned to the Kenys Government to be
redraftad, and that the redraft is not expscted to reach London wntil the
end of March. An opportunity will then be given to the SBecretary of Btate
for Indiz and the Government of Indis to expreas their visws before any
decision is taken by the Colopial Office. The Government of Indin expeet
that the Colonies Committec will assemble in London by the end of March
1t follows that the Committee will be in ample time to make reprosentations
before a deoision is .

Mr. Devaki Prasad Stuha: Have the Government of Indin receivel any
sasurahoe either from the Colonial Offee or from the Kenya Govenment
that the Kenys Immigration Bill will not be placed hefore the Keuya
Leqis‘h;ive Council until the Tudisn Committee has made s recciomen-
dations

Mr. M. B. D. Butler: The Bill has not been introduced into the XKanva
Legislative Council. Our information is that it has boen retumed tc thi.
Kanya Government to be redrafted, and thas it will. not resch Foaglaid
again for the approval of His Majesty's Becretary of State for the {lolonies
before the end of March.

Mr. Dovaki Prasad Sinhs: Do I underwtsnd that there is wo far no
assurance from the Colonial Government that the Bill will not be taken
up by the Kenys Legislative Gouncil until the Insdian Committos has mad-
its recommendation? At present it is only s matter of surmise.

Mr. M. 8. D. Butler: As | have already cx&lnimad. Sir, it cannt well
be taken up bafore it has been approved by Hin Majesty's Rocretary of
Btate for the Colonics.

*Vide questions Nos. 380 and 300 on page 685 of L A Debates, val, 1v.
( 1045 ) .




UNSTARRED QUESTION AND ANSWER.

CosT oF THE SATARA KOREGAON RAmLway.

168. Sardar V. N. Mutalik: Will Government be pleased. to state:

(a) the approximate cost of ‘the Satara Koregaon branch of the M.
and S. M. Railway, under the present conditions?

(b) what amount has been spent on the project up to now, and
when was it spent?

(¢) when do Government intend to take up the construction of the
project? :
(d) whether Government intend to exccute the project?

Mr. A, A. L. Parsons: (a) An up-to-date estimate of the cost of the
Batara Koregaon Railway has not been prepared. The 1918-19 estimatc
amounted to Rs. 10} lakhs, but this is likely to be exceeded under pre
sent conditions,

(b) A total expenditure of Rs. 80,417 on survey charges, land and earth-
work has been incurred during the years .1915-16 to 1921-22. Tha earsh-
work done was sanctioned in 1919 as u measure of famine relief.

\¢) and (d). The project was estimated in 1918-19 to yield only about
14 per cent. on its capital cost. It is not possible to say whether and, if
8o, when this project will be executed.

THE INDIAN PENAL CODE (AMENDMENT) BILL.

AMENDMENT OF SEcTION 875.

Dr. H. 8. Gour (Central Provinces Hindi Divisions: Non-Muham
madan): Sir, I beg to move:

“ That the Bill further to amend the Indian Penal Code (Amendment of section

375) be referred to a Select Committee consisting of the Honourable the Home Member,
Colonel 8ir Henry Stanyon, Diwan Bahadur M. Ramachandra Reo, Sir P. B. Bivaswam
Aiyer, Mr. M. A. Jinnah, Sardar Gulab Singh, Mr. N. M. Joshi, and myself, wi
instructions to report on or before the 15th March 1924.”
I need not take the Honourable Members through the history «f this
piece of legislation because only the other day, when introducing this Bill,
I gave a resumé of the facts leading up to its intrpduction. The spinions
of the provinces have already been collected and it will be for the Select
Committee to examine those opinions and to suggest such amendments
as they msy consider advisable. 1 shall not, therefore, weary the House
by reading the opinions collected on this messure by the Government
from the provinces. I therefore, 8ir, move my motion.

Mr, President: The question is:

“ That the Bill further to amend the Indian Penal Code (Amendment of section
375) be referred to a SBelect Committee consisting of the Honourable the Home Member,
Colonel Bir Henry Stanyon, Diwan Bahadur M. Ramachandra Rao, Bir P. 8. Bivaswamy
Aiyer, Mr. M. A. Jinnah, Bardar Gulab Singh, Mr. N. M. Joshi, and Dr. H, 8. Gour,
with instructions to report on or before the 15th March 1824."”

The Honourable Bir Malcolm Halley (Home Member): 8ir, I do not
desire to oppose this motion. But there are some facts and considera
tions which I should like to put before the House, particularly in view of
the attitude which was taken up by my predecessor when Bakshi &chan
Lal's measure, which is practically identical, was considered by the
Ampetably. Our attitude was not, of course, then one of direct opp.sition.

( 1046 )



THE INDIAN PENAL CODE (AMENDMENT) BILL. 1047

We felt it to be a matter of great public importance and ene on which we
ought to be guided by public opmion. Sir William Vincent  indivated.
however, that in his opinion the enhanced age should not apply to n con-
nection within the marital relation. He also suggested that, if the age were
increased, then, in view of the provisions. of the English law, it was no
longer reasonable to apply to the offence the same ‘penalty as for rape.
Those were the considerations which he then placed.before. the Assombly.
Since then, we have carefully reconsidered the whole question. We our-
selves believe that some advance is now possible.and ressonable; we hop.
that it would secure a sufficient measure of public support to -rake it
effective. We are not clear in our own minds whether the advance should
be up to 14 years, or a more cautious advance up to 18 years. We do nut
hold now that the enhanced age should not apply to a connection within
the marital relation. Indeed our view is that,.if .thare .is.to be an -effective
raising of standard in this matter, the enhanced age should apply so every
case of connection, even within the marital relation. We still think, how-
ever, that it may be an advantage purely from the point of view of mak-
ing the law more effective to reconsider the nature of the penalty to which
the offence is liable. That is our present attitude. In view of tha very
great controversy that has prevailed on this subject in the past, wc still
think that caution is necessary, and although the previous Bill wus ecir-
culated and we obtained public opinion on the question, yet nevertheless
we feel that it would not be justifiable for the: House to proceed to the
final stages of legislation without giving the public at large some further
time to consider the question. Therefore, Sir, if the Bill proceeds to a
Select Committee, and that Committee is to report by the 15th of \March
next, I would suggest to the House that it be on the understanding that
we do not proceed further with the Bill until next Session. That would
give time for the Members of the House both to consider the report of
the Select Committee and the previous opinions received and any further
-comments that may be made on the subject in the press or by public
associations. I suggest this merely as a matter of caution.

I have one further suggestion for the House.* Since the SBelect Com-
mittee will have to consider not drafting or technical details, but qu.-tions
which amount almost to matters of principle, T suggest to the Hous: that
a somewhat larger Committee would probably give more satisfuctory
results to the House. :

Mr. B. 0. Allea (Asssm: Nominated Official): In view of the attitude
taken up by the Leader of the House, the House will, I hope, allow me to
detain it for a few minutes while I call attention to the extreme gravity of
the question mow under their consideration. The subject might be dealt
with under three heads: Is the existing practice harmful? Is it so
harmful that it must be changed? And is there really likely to be any
gerious difficulty in working the law if modified? As to the harmfulness of
the existing practice, it seems to me so self-evident that it mizht almost
be accepted as an axiom. Unfortunately, however, it has existed for so
many years that one cannot assume that its diradvantages are fullv appre-
ciated, even if by Members of this House, by the public outside. I would
therefore like to call the attention of Honourable Members to what is said
on the subjeet.of eurly marriage in the last Census of India Report, -The
suthor of that Report, Mr. J. T. Marten, says: . ‘

“* It impliea cohabitation st an immature age. sometimes sven before puberty and

actically always immediately on the first sirms of pubertv. remmlting in grave physical
m upon. the girl and in all the evils of premature child-birth.” grave Py
A2
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He quotes im support of this epinion & werk by Dr. Lemkestar, who writes
o follows:

“Many people seem to think that such excess (sexual excess) is only harmful if
unhwﬁ:l.yhrgﬂﬁng the fearful sirsin wpon ¥re constitublon of a delivate girl of 14
yoars or evem less, which wssubls from the thosghtisss incentinence of the newly
married boy, er atill mere, the pibiless incontinence of the remarried man.”

Doctor Lankester, T may add, does not merely advocate an iacrease
of the ‘age to 14 years, he thinks 16 years would be the proper age to
down as {he age of consummation of marriage in this oceuntry.
states :

“ The resslt would be an meslowlaMe guin m the healih of the women of India
and also in thet of the childeen wome thoy bear.'

As to the effect upon the womenhood of India of the present practiee of
early marriage, we must turn %o such sfatistics as are available. The
mortality from child-birth in England, where the figures can be regarded
as practically accurate, is 8'9 per thousand births. Just under four mothers
per thousand died when bringing children into the world. <-The figures fer
India are not equaliy reliable, but where they err at all, they err doubtless
on the side of defect. What de we find is the recorded death rate in the
towns of Calcutta and Bombay in 1821? In both cases the mortality from
child-birth is 25 for every thousand babies born; twenty-five per thousand
mothers. The mottality of the children of course is vastly greater. Now
what do these figures mean? 1t is a differemce of 21,000 per million. That
sounds & very smali thing, but work those figures out. We are all of us
proud of what Indis did in the great wwr; we are rightly proud of what
India did. How muny Indians lost their lives? 47,000. That is u great
figure. We aro all of us proud of what Great Britain did in the great war.
How many residense of the British Tsles paid the last sacrifice? It was,
I think, 668,000, That is a solemn figure; but what does this difference
of 21,000 per million mean for the mothers of India in the ocourse of a
single generation? A diffcrence of 10,000 per million means that in India
Letween three and four million mothers lose their lives, who would have
‘been saved had we been able to maintain the same standards of mortality
here as we do in England. A difference of 20,000 per million means that
it is botween 6 and 7 million mothers’ lives. I do not for a moment sug-
“gest that the whole of this deplorable mortality ‘is due simply to the practice
of carly marriage. But it ia, T believe, admitted by every stage of medical
«opinion that early insrriage must of nocessity have the most deplorable effect
upon the life of the mother, and also upon the chances of surviving of the
child she bears. T hope and T think that the House will aoree with me
that we are justified in taking almost any steps to put an end to such a
.deplorable condition of affairs.

Hali Wajlhuddin (Cities of the United Provinces: Muhammadan
Urban): T move inat the name of Maulvi Muhammad Yakub be added to
the Seleet Committee.

Dr. H. 8. Gour: S8ir, with refercnce to the remarks that have fallen
from the Honourabl the Home Member, T can only exnress mv eratitude
for the very svmpathetic sneech he has made on this occasion. T am quite
willing to enlarre the Committee, and I would suegest not onlv the name
of Maulvi Muhammad Yakub, but that of any other Member who may be
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willing to come on to that Committee. I therefore suggest that the Select
Canm:t.tae be enlarged by the addition of the following names :

Mr. Muhsmmad Yakub,
Pandit Madan Mohan Malaviya,
Sardar V. §. Mutalik,

Mr. B. C. Allen,

Mr, Bipin Chandra Pal,

Mr. Darcy Lirdssy,

Mr. K. Kama Aiyangar, and
Mr. 8. €. (rhose.

I think we have a suffisiently large Cosamittee and I, therefore, confine
myself to those mames. Mr. B. C. Roy is mot willing to serve on the
Committee.

Mr. President: I have eight names.
Dr. H. 8. Gour: Yes, Sir.

Mr. Amar Nath Dubt (Burdwan Division: Non-Muhammadan Rural):
8ir, I beg to rise tu oppose the Bill going to the Seloct Committee and my
reasons are these. A Bill of this nuture was introduced at the last Session
and it was thrown out. If the Bill goes to the Belect Committee we shall
have to invite the opinion of the public. And it is certain the public will
bold protest meetings because they are oppesed to it. 1 may tell the House
that, strietly speakirg, 1 myself am not a very orthodox Hindu, but know-
ing, as I do, the fcelings of the orthodos Mindus, | say that they would
be opposed to the introduetion of any Bill like thie or to.its going to & Select
Committee. Fveryhody will remember the stream. of opposition that was
raised when the nue of consent was raised fxom 10 to 12 years about 80
years ago, when Hir Andrew Scoble wes im: eharge of the Bill, and I think
it is a useless was‘e of public time once mere to try to legislate to ruise
the age. Not only that, I may also tell the House that the law which has
increased the age from 10 to 12 is almosat a dead letter, and it is no use having
lngislation on soeial matters and I am oppossd to such legislation on social
matters being intridueed in this Howse on peineigle. Bo I beg to oppose
the Bill going to the Select Comamittee.

Sir @ampbell Rhodes (Bengal: European): 8ir, I think it is a matter
for great rogret tha* a question of thia neture involving such serious con-
sequences to so many milliona of the peeple showld be debated in a half
empty house. I think it » matter of great vegret that so many of our
Indian friends wsre wbsent to-day and thus show that they are not keenly
interested in a quertion which goes right down to the fundamental basis
of human society. You, Sir—if yvou will excuse 8 personal reference—have
taken a very prominent part latcly in what is known as Baby Week.
You have met throughout the country a very ready response which shows
that public opimion in this couniry is. mowing rapidly. If it were not
moving, Sir, I would be the last to get wp and speak in support of any
attempt t0 force tno pace aqainst the wishes of any considerable body of
opinion. But, Bir, 1 think im the present state-of India this matter is now
ripe for considerstion. We prepese $0 appoint & very strong Beleet Com-
mittee.. That Committes msy decide tor [eh the matter stand ower for the
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expression of publi>. opinion #ill September, but I do think that we should
give this House through its Select Committee an opportunity of going
{horoughly into the question and, if possible, bringing about the passing of
this very desirable Bill. :

Dr. L. K. Hyder (Agra Division: Muhammadan Rural): 8ir, 1 hed
no mind to intervene in this debate and I am sorry that I do not possess
eny books with me; but it has been my lot to study these figures. I did
not know, since I am not a lawyer, what the Bill was about, but now
realising the awful nature, the awful meaning of the figures quoted from
the Census Report, I support wholeheartedly this measure. I shall,
without hurting the religious feelings of any person in this House or of
any seotion of the community outside—I shall simply extract the essence
of those figures quoted from the last Census Report, and also from the
Census Reports of other years. This is their meaning—that the genera-
tions in India are very short-lived; there is a high infant mortality; the
frames of Indian women are soon exhausted; that no Indian.posscssed of
capacity and leadership lives to & good old age. If you consider the liver
of many Indians who have taken a prominent part in public life, you will
find that they did not live to a ripe old age. Well I ask you, Bir, and
through you the Members of this House to consider what this means, us
regards loss of energy, as regards loss of capacity, us regards loss of ability,
and the full meaning of these awful figures will become at once apparent.

That is not the only side of the matter. I ask you gentlemen—through
vou, Bir—to bring before vour mind’s eve s poor Indian home and to con-.
sider what happems there. This is what happens—that when there is
infant mortality, there are costs involved. When the mother dies, the
children die. To obtain a few miserable votes. are you going to tolerate
this kind of thing—that your generations are so short-lived, that your
children die and an appalling waste of human material takes place. I say
with all due respect for the feelings of people who aro religiously inclined—
1 say that this appalling human waste in this country is a very tragic
phenomenon, and it is high time that efforts’ were made to put into the
iow the reformed public opinion of this country. If the objection is raised
that public opinion is not ripe, I say this—Are you going to wait for
public opinion? You know the extent of the evil—is it not wise for us
to go shend and avoid this appalling loss of human material? You say—
wait for public opinion. Very good. I have often heard that in the
course of ages these forests grew up; but is it not wise for a gardner to
ylant good seed himself and not leave it to the action of the winds to
carry the seed or, in this case, leave it to the action of public opinion till
vour ideas of what i good come up for incorporation in the law? I say:
Do it now, in view of the appalling loss of human material which is taking
place every year in India. Read what the Director of the Labour
Bureau in Bombay has to say about the waste of human material in
Bombay. Why, there are any number of children born on the pavements
of streets. That is what happens in Bombay. That is what is happening
in every hamlet in India, and I ask those Members who are orthodox or
very religious to consider whether it is not right and proper for the health
«% this country, for the good of this country, that the quality of the people
gshould be improved. By passing this Bill vou will be improving the
quality snd there need be no check on the quantity of the people either.
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Diwan Bahadur T. Rangachariar (Madras City: Non-Muhammadan
Urban): 8ir, I have great plessure in supporting the motion of Dr. Gour.
I do not think there is really any question of religion involved in a matter
of this kind. If really there was a question of religion involved in it,—I
am speaking of the Hindu religion,—I do not think that people would
jractice what they are doing now. Really there is no question of religion
involved in this matter at all. It is only a few members of the Hindu
feot who really consummate marriages at a very early age. The large bulk
of the Hindu population consummate marriages at a somewhat later age
than 14. Take the Kshatriya class, take the Sudra oclass and take the
Vaishyas and the great Kayastha community in Bengal. They do not
consummate marriages so early as the few Brahmin communities who resort
to that practice and even they, Bir, in reccnt years have been extending
the age on aceount of public opinion being felt in this direction. There-
fore, I do not think there is any danger of offending any religious senti-
ment, religious notion or religious principle in enacting this law.

At the same time, I should warn this House against certain dangers
which underlie the provisions which are proposed to be enacted in this
Bill. Theré is nothing like moving with caution in a matter of this sort,
and there is a great deal of force in what the Honourable the Home
Member said, whether the age should be at once cxtended to 14, whether
we should not take an intermediary stage at 18 and stop there, and again,
whether we should make it such a serious offecnee in the case of married
people as to make it rape punishable with 7 years or owver. These
are matters which, I think, should be considered carefully, and I am glad
that we have got a comprehensive Select Committee to go indo this matter.

8ir, speakers who have preceded me seem to think that the whole of
the infant mortality in this country is due to marrisges consummated
between the ages of 12 and 14. I am afraid it is claiming too much credit
for this measure to attribute all the ills in this country to the early
consummation of marriages. How many children who are born of mothers
between the ages of 12 and 14 die as compared with the infants who are
Lorn of adult mothers? I think infant mortality and mortality amongst
mothers are traceable to other causes, and not alone or mainly to this.
There is of course no doubt in what my Honourable friend says, but it is
the great poverty and insanitary surroundings which really contribute to
the large mortality. It is also due to the ignorance of the people. There
are the causes which really contribute to the appalling infant mortality.
Therefore, let us not claim that all the ills of this land are due to the
carly consummation of marriages. Therefore, Sir, while 1 advocate this
measure, I wish to warn the Assemnbly against being led away from the
real issue in the case by appeals which may be made on other platforms
and in other directions. This is not going to cure infant mortality at all,
nor is it going to stop the death of mothers under child birth. You must
take other remedies and in other directions. and I do not think this
measure is going to help us materially in that direction. 8ir, with these

few words, I support the motion.

Mr. Bipin Ohandra Pal (Calcutta: Non-Muhammadan Urban): I
btelong, Sir, to a section of the community, according to the personal law
of which the minimum marriageable age for girls is 14. Bo, personally,
even if it is raised to 16, I would not object, but 14, it seems to me, is
the reasonable minimum. In 1870-71 this question of the minimum
marriageable age of girls in India was thoroughly discussed by lawyers,
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covial reformers and eminent medicsal men, and while I wes listening to
my Honoureble friend Diwan Bahadur Rengacheriar snd to his remarks
on the medieal aspect of the case, 1 was reminded of the opinion of one of.
the most compestent medical men we had at that time in Caleutts,
Br. Mahendra Lad Birear. In his note on the Bill which subsequently passed
a8 the Civil Marriage Aet of 1873, Dr. Bircar made it absolutely clear
fiyst that, though the age of puberty, generally speaking, might be 14, the
age of puberty could not be accepted from the medical point of view as
the minimum marriagesble age. Dr. Sircar said that, if 14 were the
wverage minimum age of puberty for Indian girls, 16 at least ought to be
the minimum marriageable age. That was competent medical opinion.
Now going back to our own ancient Seriptures, we find 16 to be the
marriageable age for girls practically laid down in the old Hindu medieal
books,—16 for girls and 28 for men. FEven Manusmriti says that those
tirls who are not given in marriage by their parvents after or before they
attain puberty, should remain unmarried for three years and after these
three years they might marry themselves, even if their parents did not
pet them married. But 1 will not enter into ancient medieal or aneient
seriptural authorities. This piece of legislution follows, as all social legis-
Intion ought to follow, public opinion, and more than public opinion, public
jractice. Tublic opinion is very slow to move. We know it. And, if
this Bill were presented to a large gathering of my orthodox Hindu friends,
they would throw it out. (Mr. K. €. Neogy: *' Hear, hear ") I know
it. But what is the practice even awmong these orthodox people to-day?
My friend, Mr. Neogy, says. ‘ Hear, hear ' when T say that the orthodox
Hindus would throw it out. But I usk my Honourable friend, Mr. Neogy,
I hope he will give us the pleasure and the benefit of his opinion on the
subject—what 1 ask him is this: What is the average marriageable age
for girls practically in his community and in the other communities of
Bengal? (Voices: ** 11 eor 12 ") 1 join issue with my Honourable friend,
Mr. Dutt, in regard to this matter. T know as much as he does that the
sctual murringeable age for girls not only among Kavasthas, but wnong
Brahmins in Bengal is much later than 14 . . . .

Mr. Amar Nath Dutt: No, Sir, I belong to the advanced section of the
orthodox community. I have married my daughter according to the
orthodox rites, while my Honoursble friend, Mr. Pal, is a member of the
RBrahmo Samaj.

Mr, Bipin Ohandra Pal: 1 am1 not ashamed to admit that I am a
member of the Brahmo Samaj. But iny Honourable friend said that he
was not an orthodox Hindu, when he sterted speaking. Now that is not
the question. 1 say that it is u matter of common knowledge in Bengal
that girls in orthodox families also are married now much later than 14,
ond the reason of it is not that our friends have much advanced in their
upinion soeinlly, but that economic pressure has commenced to work upon
the Hindu community in Bengal in regard to there marriages. My friends
complain of the dowry system. They cannot get a bridegroom for their
pirls without paying a heavy price. 1f the bridegroomn is & B.A., bhe wants
rerhaps Rs. 5,000. Tf he has passed his Master of Arts examination, he
goes higher up. This is the state of things in Bengal. And owing to the
impossibility of, nol finding bridegrooms, but finding bridegrooms along
with the money that will be necessary to buy them, the marriageable age
of girls has gone up considerably of recent years. The marriageable age-
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of girls has gone up considerably among orthodox Bengalee Hindus. Parents
do not admit it. But our unmarried girls in Bengal remain now at 16
from 16 to 20. That is the truth and the honest truth about it. (Mr. dmar
Nath Dutt: °' Not amongst the Kshatriyas of Bengal ''.) I wish my
Hopourable friend, Mr. Bhupendra Nath Basu, was here. He iz as much
s Kshatriys, as much s representative of the Kshatriyas as Mr. Dutt, and
bhe might have enlightened us on this subject. But, in regard to this
matter, if it is necessary, the Select Committee might ask for the circula-
tion of the Bill before they make their Report. They might ask it—I leave
it to the BSelect Committee to decide that, But I say from my own
personal knowledge that in Bengal & very large number—much larger than
is lmown to the outside world—a very large number of orthodox Hindu
girls, Brahmin girls, Kshatriya girls and Vaisya girls, are married at an
nge later than 18 now, and owing to the reason which I have already
etated. When we had the Age of Consent Bill in 1891, we had the same:
trouble. ** Don't raise it, don't raise it. It will bring trouble. Religion
is in danger, society is in danger.”” And those who supported that measure
came in for a good deal mnot only of unpopularity but something more:
gerious than unpopularity. 1 remember those days. But the heavens
did not fall when the Age of Consent Bill of 1891 was passed into law;
#nd I do not remember to have heard of a single case where society had
eny trouble over that law, because the age of consent was raised from 10 to-
12. And I think, Sir, the same thing will happen even to-day. If we are able-
io come to some understanding upon the details of this measure and if
we can pass this law, my friend there and his orthodox friends outside
will go on as merrily as they are going on now. marrying their daughters
at 20 and saying that they are 16. So I support this measure; 8ir, on
grounds of practical utility, It will remove the divergence between
practice and opinion in regard to this matter. That will be a distinct
moral gain. Then it will remove the physiological difficulties for the
improvement of the race in regard to this matter. (Mr. K. Ahmed:
* What about the dowry?”’) The dowry will settle itself. We cannot
remove the dowry system by legislation in this House. And lastly, Sir,
ag long as these Acts were passed by a Govermmnent which was not our
own Government really, though in theory they were our own Government,
as long as these social legislations were undertaken by a foreign Govern-
ment, we opposed it. But now this House is fully representative of the
different communities of India and if this House were to pass this legisla-
tion, then it would be national legislation and not foreign legislation, I
um glad that this Bill has been brought forward not by our friends opposite-
but by Dr. Gour who belongs to the Hindu community and is as much
a representative of the educated Indian community, Hindu and Mussalman,
as any other Member of this House. And for these reasons, Sir, I lend
my humble support to this essentially good and beneficial measure.

Mr. M. A. Jinnah (Bombay City: Muhammadan Urban): Sir, I have
great pleasure in supporting this motion of Dr. Gour. There is not the
slightest doubt that on the ground-of humanity this plea is very powerful.
Also T think this House will agree with me when I say that the advanced
opinion of society slso demands that the age should be increased. The
only question which this House has to consider and which we must all
monsider is this: whether this piece. of legislation is going to infringe the
imjunctions of the Hindu relicion. The discussion that has preceded may
create an impressiop abroad that this piece of legislation is in direct con-
flict with the injunctions of the Hindu religion. Bir, if T were satisfied oo
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‘that point, however much I may desire to advance, I should certainly not
be a party to any measure which is likely to come in conflict with the
injunctions of the Hindu religion. But for the present moment I will try
and put before the House my views regarding the significance of this
amendment that is proposed by this Bill. Section 875 is a section which
deﬁnﬁes the offence of rape as follows. We are only dealing now with two:
the firet is:

“ A man is said to commit ‘rape' who, except in the case hercinafter excepted,
has sexual interconrse with a woman under circumstances falling under any of the five
following descriptions :

L L - L4 - - L4

Fifthly —With or without her consent, when she is under twelve years of age.”

‘Bir, if there is sexusal intercourse committed with or without the consent
of a woman who is below the age of 12, it is an offence of rape. Dr,
Gour’s Bill desires that that age should be increased; that instead of 12
it should be 14. . Now I ask the House, is that against the Hindu religion?
Does that conflict in any manner with the Hindu religion? (Cries of:
“Yes " ‘“No’.) Now, let us take the second amendment which 1&
ﬂought-}‘l. That amendment is with regard to the Ezception. The Ezoception
says this:

“ Sexual intercourss by a man with his own wife, the wife not being under twelve
Yyears of age, is not rape.”’

Now I smm not standing here as one who is learned in the Bhastras or
the Hindu religion. I can understand it may be accepted by the Hindu
religion and the Shastras that a girl ought to be married before she atiains
hor puberty or as soon as she attains her puberty, if you like. But, Sir,
I should like to be convinced whether there is anything in the Shastras
or the Hindu religion that marriage should be consummated before she
reaches the age of 12 or before she reaches the age of 14. That is the -
point which I want this House to understand. Where is it laid down?
1 am open to conviction, and, as 1 said, I shall be the last person to be
a party to infringe any injunction of the Hindu religion or the Shastras.
But 1 should like to be convinced where is it laid down in the Hindu law
or ‘the Hindu religion that a man must consummate s marriage with a
women at a particular age. Now, if we wish to raise this age from 12 to
13 or 14, does it in any way conflict with the Shastras and the Hindu reli-
gion? If it does not, then, 8ir, I think a strong case is made out by the
previous spesukers—a cage Which is unanswerable. In the name of
humanity—in view of Dr. Hyder's powerful speech to which T listened.
Mr. Allen’s speech to which I listened, and the specch of Mr. B, C. Pal
to which T listened, I" appeal to the House. There is no doubt society is
progressing, and, further, India is advancing, and surely it ig high time
that on those pleas this House should send this Bill to the Select Com-
mittge. Therefore, Sir, T support this inotion.

Maulvi Abul Kasem (Bengal: Nominated Non-Official): 8ir, I very much
Tegret that T have to join my friend, Mr. Amar Nath Dutt, in opposing the
motion of Dr. Gour. T do not wish to go into the merits of the case ns
it affects Hindu religion or Hindu society, but I say that from the state-
ment which Sir William Vincent made in the House some time back, it
appears that there has been no case during these 80 years since the
age was raised from 10 to 12, and so, I think that there is no necessity
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for fresh legislation on this point. The age was raised from 10 to 12,
because there was a sad case in ‘which it was found that the law was
aefective. But since then, no such cases have cropped up which demand
that there should be a change in the law. Not that I personsally object
to it; but when there is no demand for it, I do not see why we should
rush into a social legislation. 8ir, T am, as you all know, not a Hindu.
but as a Bengalee I have to say with- due deference to Mr. Bipin Chandra
Pal that he was nat entirely correct when he said that my fellow-coun
|Iéen in Bengal marry their daughters at 29 or 25 and say they are only
16.

‘Mr. Bipin Chandra Pal: Not 20. T said sometimes at 20, and say
they are only 18,

Maulvi Abul Kasem: You said that they remamed at the age of 16
trom 16 to 29. But I want to ask him one question: Why is it that
Hindu fathers misrepresent the age of their daughters? Is it not to avoid
a social stigma that they do it? If they have to tell a lie, which I do
not think they generally do, but sometimes they may have to do it, is it
not on account of the social tyranny that ig exercised over them? A Hindu
iather in my part of the country, who remains in Hindu society, tries to
marry his daughter as early as he can, and if he delays the marriage, it is
entirely due to the price of the bridegroom in the market. In one case,
one bridegroom was sold at an auction for Ra. 19,000. (Laughter.)

Mr. Bipin Ohandra Pal: Was it in Burdwan?
Maulvi Abul Kasem: Yes.

Mr. Bipin Ohandra Pal: Say so.

Maulvi Abul EKasem: It was in Burdwan. Otherwise how could I
know it? Babu Bipin Chandra Pal in his impassioned and eloquent
speech said that, if this Bill was placed before a large gathering of orthodox
Hindus, he was sure it would be thrown out. He thereby makes a state-
ment that public opinion, as expressed at large gatherings, is mot always
correct. I disagree with him in that. 1f we think that if this Bill,
which deals with social matters, is placed before a large body of Hindu
orthodox men, they will throw it out, then what is there to make us
rush into this legislation when there is no demand for it? Babu Bipin
Chandra Pal further said that, if this Bill was introduced by people who
were foreigners, certainly we would oppose it as it was opposed in 1891,
but because it is introduced by one of our countrymen, therefore, we
must support it, because it will be a rort of national legislation. T find
no srgument of logic in this Cicero-like policy that they will have nothing to
do with any movement started by others. At the same time I submit,
Bir, that the volume of agitation that was conducted against Bir Andrew
Scoble’s Bill in 1891 made a great journalist convert his paper which
was 8 weekly into a daily. The *‘ Amrita Bazar Patrika '’ had to be
run as a daily paper to protest against it, and, when a similar legislation
was introduced by Bakshi Sohan Lal, the ' Amrita Bazar Patrika '’ came
out agam with its protest though not in such a vehement style. TPublic

opinion is no doubt advancing and I think we ought to wait for public
opinion to advance a little further so that there may be no protest. From
the speechaes that I have heard, the speeches of Dr. Hyder-and Mr. Psl,
1 gather that the real idea is not to-raise the nge of marriage amongst
the Indian people. If that is to be done, that will have to be done by
society itself and not by legislation.



1066 LEGISLATIVE ASSEMBLY. [28Tn Fes. 1924.

[Msulvf"Abul Kagem. ]

One other point, Bir, and I have done. I am afraid that, as the offence
is & cognizable one, you will place a power in the hands of the police of
ynnecessary interference with the domestie life of the people, which may
sometimes cause trouble in our daily life. Therefore, Sir, I beg to support
my friend Mr. Dutt in opposing this motion.

The Honourable Sir Malcolm Halley: May I interrupt for a moment
on a question of fact? I do not think it is correet to say that Bir William
Vincent asserted, when the case was argued before, that no ease of pro-
secution had ever occurred since the age was raised. Hoe did indeed point
out the fact that prosccutions were very rare indeed, and he gquoted o
letter from the District Magistrate of Dacca citing a lady doctor’s opinion
in which it was stated that ‘‘ the provisions of law are at present
habitually violated.”” We have no record ourselves of the number. of
eages of prosecutions under the law as amended in 1891. But before this
case comes on for discussion on the floor of thé House again, 1 will attempt
to obtain figures for the information of Honourable Members. It is of
course an important item of consideration whether the law as it at present
stands is effectunl, because that would have some bearing on the question
whether ‘the modified luw is likely to be of any effective value. At the
same time, one of the considerations which influenced us in modifying our
own view on the subject was that even if the law at present is not
offectusl, yet we nay still hope to do something by setting before the
public u higher standurd for adoption in considering the age at whicle
parents should arrunge for the consummation of marrisge.

Mr. President: Amendment moved:

*“ That the follawing names be added to the Select Committee :
Manlvi Muhammad Yakub,
Pandit Madan Mohan Malaviya,
My, B. C. Allen,
Bardar Vishnu Narayan Mutalik,
Mr. Bipin Chandra Pal,
My. Darcy Lindsay,
Mr. 8. C. Ghose, and
Mr. K. Rama Aiyangar.”

The motion wus adopted.

Mr. President: The question is:

“That the Bill further to amend the Indian Penal Code (Amendment of section
375) be referred to a Belect Committee consisting of the Honourable the Home Member,
Colonel Bir Henry Stanyon, Diwan Babadur M. Ramachandra Rao, 8ir P. 8. Bivaswamy
Aiyer, Mr. M. A. Jinnah, Sardar Gulab Singh, Mr. N. M. Joshi, Maulvi Muhammad
Yakub, Pandit Madau Mohan Malwi%r)n, Mr. B. C. Allen, Sardar Vishnu Narayan

ar

Mutalik, Mr. Bipin Chandrs Pal, Mr. cy Lindsay, Mr. 8. C. Ghose, Mr. K. Rama
Aiyangar and the Mover, with instructions to report on or before the 15th March, 1824,

The motion wns adopted.

THE HINDU RELIGIOUS AND CHARITABLE TRUSTS BILL.

Dr. H. 8. Gour (Central Provinces Hindi Divisions: Non-Muham-
madan): Sir, T beg to move:

‘ That the Bill to make provision for the better management of Hindu relivious
snd charitable trust property and for ensiring the keeping and publication of proper
W”iﬂ respett of such properties, be circulated for the purpose of eliciting opiniom

ereon.
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I do not propose to detain the House on this motion. On the lagt
oceasion when T introduced this Bill, I explained to the House the reasoms
which led me to introduce it. While my Honouruble friend, Maulvi

12 Noox. Abul Kasem, has blessed my mensure, he instructed me om
the last occasion to say that the Hindux of Bengal were anxious
that a measure of this character should be passed by the Central Legisla-
ture. That was the day of introduction. To-day is the duy for the further
progress of the Bill and [ hope that he will now explain to the House how
essential it is that the measure which has been passed to protect the
Mussalman trust property should be extended also to the Hindu public
trusts.  Sir, I do not wish to rush through this measure. I only desire that
the Hindu public opinion should be taken and, if after the opinions have
heen received this measure comes once more before this House, it will be
time for the House to express its views. For the present 1 ove this
motion,

The Honourable Sir Malcolm Halley (Home Member): I do not know
it it is to the convenience of the House, but 1 have lutely attempted to
adopt the praetice o1 giving it some idea in advance of what the attitude
o1 Government is l'kely to be on the private measures introduced from
time to time. Mavlvi Abul Kasein's was a mncasure dealing with a subject
which in the provinces is transferred and there were many of us who felt
at the time that s measure of this nature ought to have been brought for-
vvard under proviucial muspices and not in the Central Legislature. We
did not, however, cppose it on that account, though we did our best in
Select Committee to so remove many featurcs which seemed to us objec-
t:onable. It will interest the House, in view of what Dr. Gour has just
said, to know that so far no Local Government huas found its way to give
effect to the Mussalman Wakf Act. It will be remembere® that power was
inserted in the Bill to Local Government to introduce it either wholly or
ir. part, or in selected aress. Madras has not yet considered the question
+f extension. In Hombay a Resolution recommending the application of
the Act will be moved by a non-official in the Legislative Council and the
Government will await the result of that Resolution. The question is under
<nnsideration in Beogal. The United Provinces have decided for the present
rot to introduce ih. measure. The Punjab has decided to extend the
whole of the measure except section 6 to their province. The question
18 under consideraticn in Burma. In Bihar and Orissa the Local Govern-
ment are about to rublish draft rules with a view to enforcing the Act as
recommended by their Legislative Council. T need not perhaps go through
the other Provinces. Now, Sir, T confess that I myself have felt sbout
Dr. Gour's presen. measure that, since it refers to a subject in which
legislation would be introduced in a provinee by a Minister, it really ought
to be dealt with in provincial Legislatures. 1 am confirmed in this feehng
by the course of 1.cent legislation in Madras iteelf. where of course, if
this Bill were pasced in its present form, it could hardly be adopted in
view of recent legislation on the subject of endowments. T merely place
these considerations before the House. As T have said before, we are not
definitely opposed to the measure, but we feel that it is one which would
i o far better taken elsewhere than in this House, and we have some doubts
whether the provincial Ministers would see their way to adopt it.

Maulvi Abul Kasem (Bengal: Nominated Non-Official): I rise 4o sup-
port the motion of my Honourable friend, Dr. Gour, which is a simple. one,
that the Bill as presented by him should be circulated for public opinion.
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1 would have very.muoch liked if he had asked for a Select Committee at
‘this sta.ge.' However, as he has deeided to elicit opinions on the measure 1

have only to support him. ‘

Sir, the Honourable the Home Member i_ma- said _that, although the
Mussalman Wakf sict 'was passed by this Legislature, it has not yet been
introduced by any of the Local Governments. 1 want to rétind him and
this House that Bill was passed by the Central Legislature during the
last days of the last session of the late Assembly. After it was passed, it
received the sancior of the Governor General some time in August and
I believe it is the last Act of the last Legislaturc. At that’ time the
Ministers in the »rovinces who had to introduce it were engaged in their
election campaigns ‘and every one was busy and they had no time to think
about official business or matters of this kind. I am glad that steps are
now heing taken 1o introduce it in some of the provinces. As vested in.
terests are st stake, there is, naturally, some bpposition in certain quarters
{5 tho introduction of the measure. But I' want to- tell the House that
under this Bill as in1toduced by Dr. Gour the only thing that is required to
be done is submission and publication of accounts. That only gives facili-
ties to anybody interested in & particular endowment or trust to institute
proceedings against the trustees. The law, as it stands at present, gives
u right to anybody who is interested in any trust to apply to the civil court
for certain remedies, but the applicant has not got the information neces-
sary to enable him to succeed in his case. Therefore this Bill only pro-
vides that necessarv information should be supplied to the public in order
to enable them to take legal steps against the trustees concerned. It does
not interfere with the rights or privileges of the trustees. The Bill is only
8 copy of the Mussalman Wakf Act, which was thoroughly discussed in
this House and was very carefully considered by a Select Committee.
What is more, the Bill as introduced by me wus & 1neasure of a ve
different type. 't contained very many details and so it had to go to the
various Tocal Governments and it took time. I want to make an appeal
to the Honourable the Home Member. When the Mussalman Wakf Act
was introduced in 1921 and circulated for opinion, the opinions were not
received from Local Governments till 1923 and that was the reason why
there was 5o much delay in getting it through. T hope that greater expedi-
tion will be effected with regard to Dr. Gour’s Bill as it may seriously affect
the Hindu public ai large and that an opportunity will be afforded to this
House to see the Bill through at an early date. '

Bir P. 8. Sivaswamy Alyer (Madras: Nominated Non-Official): While
the object of Dr. Gour’s Bill must command our sympathy, I am rather
disposed to_concur in the observations which have fallen from the Honour-
sble the Home MNember. Circumstances vary considerably in different
provinces. There s institutions which are peculiar to particular provinces
in recard to which the provincial Legislatures will be more competent to
legislate than the Central Government. Quite recently we had a legisla-
tive measure introduced in Madras with this object of improving the
administration of Tlindu relizious endowments. Therc was a keen acitation
over the provisions of this Bill and I believe it has since heen withdrawn
or at anv rate it hus not been passed. The controversy there arose over
n qlqss of institutions known as mutts. There is a great. difference of
opinion as to whether this class of institutions should or should not be
included within the scope of the Bill. With regard to Dr. Gour's present
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measure also it seams to be far from clear whether he intends to include
this class of institulions within the definition of trusté or not. 1f he intends
to bring muits within the purview of this Bill, I can assure him that it
will give rise to very considerable opposition in- the country. 1t is pre-
ferable that measures of this kind should be left to the provinecial Legisla-
tures instead of being taken up here; but if Dr. Gour should decide to go on
with this Bill I would suggest his exeluding institutions like mutts from the
scope of his Bill.

Mr. K. Rama Ailyangar (Madura and Ramnad cum Tinnevelly: Non- .
Muhammadan Ruralj: 1 have carefully perused this Bill and I have not
been able to see thet Dr. Gour has defined the charitable or religious trusts
that he has mentioned herc. 1 do not know if he means to include in its
scope all private, femily or personal trusts. 1f that is intended to be donc
by this Bill, it will ubsolutely be not only not practical but it will interferc
with very small trusts which are being performed by family members for
the purpose of the institutions they maintain. In the Madras Presidency,
while I was in the local Legislative Council there, the question was brought
up whether all privete trusts also should not be brought under some such
control and the Nuttukottai Chetty community, who have a large number
of small trusts in almost every family, absolutely objected and I was sup-
porting them in the view that, if they “were brought under this kind of
control, there will be greater daunger than real benefit to the trusts them-
selves. To ask every member who has a few hundred rupees or say a fe
thousand rupees to spend on a particular watershed pandal or other small
purposes to file these nccounts every year in court and also to get some
sum spent in satisfying everybody there will practically not he in the in-
intests of the trusis themselves., I should have very much liked to have
had the matter deiined here. The Preamble does not mention it. Section
3 wants every trustec to come forward and render accounts and all that and
reference of this kind to the provinces will not at all help us. Unless the
matter is specifically stated, it would not be very useful and I think there
will be considerable difficulty in considering the proposals.

Dr. H. 8. Gour: I ghall very briefly reply to the criticisms made on
my Bill. The Honourable the Home Memher says that this is a piece
of legislation which might be left to the local Legislatures. Well, Bir,
we are following precedents. The last Assembly has protected Muham.
madan trusts by passing an Act of the Central Legislature and I have no
doubt that the Government who were parties to that piece of legislation
must have considered the question which the Honourable the Home
Member has rsised in connection with my Bill. That, 8ir, is a question
which is eovered by my motion, namely, that the Rill he circulated to the
Trovinces for eliciting further opinions thereon. Tf the Loneal Govern-
ments, acting with she Ministry in the various provinces, state their reasons
why this picce of legislation should be left to the various provinces, it
will be then time for this House to reconsider ita decizion. In accepting
thia mntinn thin Honse does nnt stand eommitted to the princinle of the
Bill. All that this House decides is that it in & measure which ealls for
turther examination and in sendine this Bill to the Provirces for the
purpose of elicitin® public ovinions thereon it is doing exactly what the
Honourahle the Home Membher would like to do, namely, to consulb
Local Gnvernments, the Ministers and public and private hodies affected
by the Bill. I therefore submit that that is not an objection which need

detain us at the present moment.
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The next question was that raised by my Honourable friend, Sir
Bivaswamy Aiyer, namely, that of mufts. I am quite willing that, when
this Bill goes to the public for the purpose of, eliciting their opinion,
special reference should be made to the peculiar character of mutts in the
Madras Presidency and, when these opinions are collected, I have no doubt
that the Honoursble Sir Sivaswamy Aiyer will assist us in the Select
+Committee, if the Bill ever goes to that bedy, and place the case of mutts
hefore that body. At present we are not going into the details of this
messure but we are merely asking this House to send the Bill to elicit
public opinions upon it. The swne remarks apply to my friend, Mr.
Kama Aiyangar. He tells me thet I have mot defined trusts. 1f he turns
‘to seetion 2, clause (a), he will find that I have done so, but whether that
-definition is sufficiently comprehensive or precise and covers or excludes the
truste of the character he has mentioned, is again a matter which we
.cunnot go into at the present moment. That agsin is a question which
.could be discussed when we consider the principle of the Bill and it is
once again a matter upon which we sghall invite the opinion of the Select
-Committee. As 1 have said, the House stands committed to_ nothing.
It only wants that this measure should be circulated to the public and
publie opinion should be coliected:thereon. 1f 1 had to defend the principl:
-of this measure, 1 feel that I should have the Hindu public behind me on
this subject. From time immemorial Hindu trusts which were created
.4nd endowed by a succession of pious donors have been managed by in-
dividuals and bodies who do not recognise their trust churacter and, if [
were to ask any Hindu to make an inventory of all the Hindu public trusts
in this country, would he be able to.do so? My mensure wishes to place
npon the register for the benefit of posterity n list of all public endowments
whish aré trust property and the profits of which must be utilised for =
public purpose. Is that an ignoble desire? Can any Hindu here think
that public trusts do not require public supervision? (A4 Voice: ** Not
personal.”’)  Does anvbady think thet public trusts should go into private
itands and that they should be treated, as in some cases they have been
treated, as belonging to the individuals who enter upon their trusts as
managers and shebaits and as represcntatives of the public? This is the
short question. As I say, I am mnot raising the question of principle here.
1 am only asking this House to give me the liberty of obtaining publie
-opinions; when those public opinions have been obtained, those who are
affected by the Bill will be heard and its principle discussed in detail. At
this moment, as 1 have said, Sir, T feel that the entire body of public
-opinioptin this House will support my measure and I, therefore, Sir,
move if.

Mr. President: The question is:

 That the Bill to make dproviaim for the better management of Hindu religious and
charitable trust property and for ensuring the keeping and publication of proper accounts
in respect of such properties, be circulated for the purpose of eliciting opinion thereon.’

The motion was adopted.
THE ADOPTION (REGISTRATIOQON) BILL.
Dr. H. 8. Gour (Central Provinces Hindi Divicions: Non-Muham-

madsn): Sir, I move for leave to introduce a Bill to prescribe a registered
instrument as necessary for a valid adoption affecting property.
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Honoursble Members will find that & Bill of this chaeractéer was in-
{roduced by me in the last session of the Assembly. The public opinions
thereon were collected and, when I moved for reference of the Bill to a
Seleci Committee, it was opposed by Government on the ground that it
ruquired certain changes which I had not made. I then withdrew the
meesure. I have since made the necessary changes and at the present
moment, Sir, I am only permitted to make a short speech explaining its
main principles. The Bill is merely intonded to provide s reliable piece >f
evidence for the purposc of establishing valid adoptions. Honourable
Members who practise in the civil courts know that in oases of large
estates, us soon as the owner dies, faked adoptions are not infrequently
set up and costly litigation is the result. I only wish that in the case ot
valuable estates the execution of a registered ingtrument should be made
compulsory and not optional as it is at present. I do not know how far
the modified measure, I ask the leave of this House to introduce, will be
received by the outside Hindu public, but, if I find that publio opinion
ipon the measure is adverse to any change, I shall bow to their deeision.
For the present, Sir, T only beg leave to introduce it.

Mr, 0. Duralswaml Aiyangar (Madray ceded districts and Chittoor:
Non-Muhammadan Rural): Sir, 1 rise to oppose this motion. It goes to
the root of the matter and if 1 am correct in my impression that this
Bill has not received the assent of His Exeellency the Governor General
prior to its introduction, then, however reluctantly it may be, I think 1
must take a point of order under section 07, clause (2) (b) of the Govern-
ment of India Act and rule 19, clause (8). I say I take this point of order
reluctantly because I do not ordinarily wish that the power to prevent n
useful piece of legislation should he vested only in one individual however
high he may be. It may be ordinarily left to the Legislative Assembly
itself, but in this case, Sir, T am willing to use every possible tosl
which ean defeat this measure, which I think goes to the root of the
Hindu religion.

The Honourable Sir Malcolm Hailey (Home Member): May I inter-
rupt the Honourable Member. 1t was his point T think that this Bill
had ot received sanetion under section 67 (2) (h). I can give the Honour-
able Member the information that the Governor General has given sanetion
under that section.

Dr. H. 8. Gour: I may further add that, if the Honourable Member
has not seen it, the sanotion is endorsed on the back of the Bill. '

Mr. 0. Duraiswami Alyangar: Sir, 1 proceed to the objections to the
principle of this legislation. The law of adoption in the Hindu religion is
part of that religion, it is a part of Hindu- religious rites and part of
Hindu religious usage. Sir, in thix matter T can quote Dr. Gour aganst
himself becausre he has published- a treatise called '‘-The Hindu (_Joﬂe'
and has even taken some steps to efface the Code of Manu by his own
Code. I ean quote Dr. Gour against himself. At page 10 of his genera!
introduction he says: _

“ The one outstanding difference between the two hranches of the Aryan family,
migrated in opposite directions, is in their mental outlook on life. The one migrating
to the east were meekly submissive to the usages which they continued 1o regard es
records of *divine wisdom, while the others threw the divine influence in the back

nd and secularized their laws which they modified with the growing éarnestness of

e age.” :
This was in connection with adoption,
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And then, Sir, at page 87, he speaks of the law of adoption again.
There he has & section in the Code which he has formulated and which
he is going to introduce bit by bit in this Assembly until he has his Code
complete,—there he has o scction which reads:

“ In the Dravid country she may make an adoption afler consulting thereon all her
husband’s sepindas, and with the assent of all or the majority o ,them, thereto :
provided that if only some of them assent to the adoption made, it will still be valid
if it is proper and was made in the bona fide performance of n religious duty.

That is the law of adoption in the Code whick he has formulated. In
his last paragraph of the general introduction to his Code, paragraph 225,
at page 78, he gives his justification for framing a Code for us. He says:

“An effort was recentlymmade in the Indian Legislature to secularize and codify

the law as had heen done in Rome fifteen hundred years ago, but the Government,

though sympathetic, found itself confronted with a large and powerful volume of

orthodox opposition which has given o pause to its codifying ardour. And so for the
present there seems little hope for the Hindus unless ¢ new Avatar arises to overcome
their prejudices and reform their religious law.”

I may submit, Sir, that until now we have not recognized that Dr. Gour
is the new Avatar. Now this question of the law of adoption goes to the
root of Hindu religion, because the very word *‘ son ’’, which in Sanskril
is '‘ Putra ', is derived from the text ** Punnamno Narakatrayata iti
Putraha ", That is, one who saves his parents from going into tha hell
called puth is onlled putra, and it is a part of Hindu religion that a sonless
man goes to the hell called puth, and therefore, if he has not got a
natural-born son, the law of religious adoption preseribes that e mar
adopt a son; and the text upon which the law of adoption stands is also
‘“ Pindothala kriyaheto nama sankeerthanayasha '’. *‘ For the purpose of
offering funeral ohligations to hie parents and ancestors and for the perpetua-
tion of the lineage, an adoption is made.”’ Therefore, Sir, it is clear that
the law of adoption is not a secular law amtng the Hindus but it is a
purely religious law. It is part of their religion, it is part of their reli-
gious rites, it is part of their religious usage. The law of adoption hus also
a nuinber of ramifications, and in various hranches of it and in everyone
of these branches, vou will find the religious element pervading. For
instance, the rule about adoption ia that only a sonless man can adopt. Tf
it is a scoular matter, he can adopt a number of sons, but it is a rurely
religious matter; the prescription of the Hindu religion is that, if he has
no son to prevent him from going to the hell ealled puth, the alternative
lett to him is to adopt one son, and that is necessarv to prevent him from
going to hell and not fer the luxury of having a son. Sir, another mle of
Hindu adoption is that only one adoption can be made. If he takes one
son in adoption, as long as that son is alive, he cannot make another
adoption. Then, if the husband dies without giving any authoritv to adopt,
the law ways that the widow can take a son in adoption only by the
authority or consefit of her hushand’s kinsmen—'* Sapindas ** as they are
called, and then, the Sapindas can give their consent only on religions
grounds, and an applieation for such authorisation by Sapindas can only
be supported on the ground of the apiritual henefit of the deceasad huzhand,
Bir, under certain circumstances an adoption during the time of pollution
becomes algo invalid, and an adoption is not simplv a secular act “ut it
is acoompanied by a homam na religious ceremony enlled the Datfa-
homam. ‘Then the relizious effeet of such an adoption is that, while the
‘natural son must perform the obsequies, the annual sradhs, tarpans on
new moon day and on eclipse day. of his own natural father, the mament
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he is adopted by this ceremony, he begins to perform all these ceremonies
towards his adopted father und ancestors in that line. All these circum-
stances will clearly go to show that the law of adoption is purely a part
of Hindu religion, and it cannot be interfered with by legislation of this
kind. 'The legislation which Dr. Gour is secking to undertake now is to
render the religious sucrament invalid, for the simple reason that the man
who is adopted has to get a property worth more than Lis. 5,000, Tf the
property which he gets by virtue -of his adoption is less than Iis. 5,000,
then only the adoption will be valid, but above that, a man is uot nritled
to observe his religion and adopt a son for purp:ses of his sradhs und other
ceremonies, for the simple sin of his having been possessed of more thau
Ra. 5,000 worth of property without registration. If he performs ths udop-
tion within one month of his death—I am unable to understand hew a
man can adopt when he lins departed this life and gone to hell, as you will
find from clausec 2 here; that is the only exception which he makes; and he
empowers a man to adopt after he has gone to hell and not so long as h2
is on earth. Now, Sir, I say that this is a case in which clearly .
(Diwan Bahadur T. Rangachariar: *‘ No, he mcans before'’.) Now,
what I wish to submit is that this question deeply affects the Hindu reli-
gion, and it is not proper for the Legislature to interfere and make an
adoption invalid whatever may be the circumstances. Now, 8ir, Dr Gour
introduces a Bill for placing restrictions on a Hindu's power of maxing au
adoption for the sake of religious elevation. If this principle is to be
carried by legislution, there is nothing to prevent a legislation to-morrow
for registering nuuriages also under Hindu Law. Hindu marriages and
Hindu adoptions sre all religious sacraments and should not be interfered
with by secular luws eurtailing such powers., Therefore, Sir, I think there is
strong objection to this Bill being allowed to be introduced into this
Assembly; and it will also create difficulties on the principle on wh'ch he
wants to introduce this legislation, that is, tn avoid litigation. Reallv it
will multiply litigation. A mian living in & village remote from a Sub-
Registrar’s office will be prevented from making an adoption if he hau
property worth more than Rs. 5,000—=such an adoption will become invalid
according to the principle of this Bill. Therefore, Sir, while it does not
reduce litigation in any manner, it seriously affects the Hindu religious
principles and I submit to this House, to all sections of this House, tn
agsist me in seeing that Hindu religious feclings are not offended by a
legislation of this kind.

Mr. President: The question is:

“ That leave be given to introduce a Bill to prescribe a registered instrument as
necessary for a valid adoption affecting property.”’

The motion was negatived.

THE INDIAN REGISTRATION (AMENDMENT) BILT.

iwan Bahadur T. Rangachariar (Madras City: Non-Muhammadan
Urban): Sir, I beg leave to introduce a Bill further to amend the Indian
Registration Act, 19008.

Honourable Mombers are awaro that documents, both testamentary and
ron-testamentary, ere registered under the Indian Registration Act of 1908.
There are officers called District Negistrars and Sub-Registrars. Sub-Re-
ristrars nre scatternd throughout the district, whereas the District Registrar
i gencrally st headquarters, With reference to non-testamentary instru-
ments, Flonourable Members will notice that under section 85 of the Act,
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sub-clause (iii) of 1hat section, if the executant when he sppears before the
registering officer dcries the execution, or if uny person by whom the docu-
ment purports to 2 exccuted is dead and his legul representative or assign
denies its execution, the registering officer, if he is a Sub-Registrar, has no
power to inguire whether the man really executed the document or not.
On the mere denial, whether true or false, he is bound to refuse registration
and for the document to be so endorsed as refused, a party has to go all
the way to the District Registrar in order to get a formal order from him
for inquiry. The Instrict Registrar makes the inquiry under sections 74
and 75 of the Act. Then when he makes the inquiry and finds that the
cocument was really executed by the person wlho falsely denied the execu-
tion, then he orders a registration, and then on that order the party has to
go back to the Sub-Registrar with that endorsement and then gets the
document registered and in case the Registrar holds that the document
was not executed, then the party has a remedy of going to the civil court,
as Honoursble Menmibers will notice, under section 77 in order to get u
decrce of the court directing registration. Now, there was a time perhaps
when Bub-Registrars were not considered competent enough to go into this
question of fact whether reslly the executant executed the document or
rot, when educatior was not so far spread and recruitment to the Registra-
tion Department was; perhaps from people who were not thoroughly familiar
with judicial methods. But I know, speaking for my province, almost
every Sub-Registrar is a graduate in Arts; and Honourable Members will
slso remember in the case of wills under section 41 cven when the will i«
presented to a Sub-Registrar after the death of the executant, then he has
got the power to inquire whether the will or authority was executed by the
testator or donor as the case may be, so that even under the Aect in the
matter of execution in the matter of inquiry as to the factum of execution,
Bub-Registrars are given the power; and therefore it appears rather anomal-
ous that on this simple matter parties should be driven to this formality
of first of all gettin,s refusal from the Sub-Registrar and going ull the way
to the district headquarters in order to prove the fact that the executant
really executed the documents. And after all registration of a document
does not by itself give sny validity to it. The document in order to be
valid has to compiv with other requirements. Those other requirements
of the law are not dispensed with by the mere fact that a document hes
been registered. MNow, there are districts and distriets. Speaking of myv
own province, in & district like Vizagapatam or Tanjore or other districts
which are very big districts, people living in remote parta have to take all
the witnesses to long distances in order to get the execution
jroved—a simple matter like that; and really there is no
nbject at all gained by reserving this power in the hands of the District
Registrar. We are progressing fast. The object of my Bill is in order to
enable some Bub-Registrars, if not all, to hold this inquiry as to the factum
of execution, Horncurable Members know that under the proviso to section
B85, if the officer before whom a document is presented in the District Re-
gistrar himself. he is enabled to hold an inquiry on the spot and direet
registration if he finds the document has been executed: but it is not so in
the case of the Sub-Registrar. The provision which T want to have enacted
is to add a power to the Tocal Gnvernment under seetion 7 of the Act.
It is in these words :

. “The Locnl Government may by notification declare any Sub-Registrar to be a
Registrar within the meaning of the provisn to section 35, and all provisinna contained
in sections 74 to 77 which apply to docnments nresented for registration to n Registrar
ghall also apply to documents presented for registration to such Sub-Registrar.”
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As 1 have explained, the object of this provision is to enable the Local
Government to declare the Sub-Registrars they may consider competent
and qualified to hold this inquiry. 1t will facilitate the despatch of busi-
ness; it will conduze to the convenience of parties; and really you will be
removing sn anomaly in the Act which provides that he can hold an
inquiry as to the eaecution of one document, namely, wills, whereas he
cannot hold an inquiry as regards non-testamentary instruments; and I
really see no objection to this course being adopted. 1 am not providing
that all Bub-Registrams ghould be entrusted with this power. I am only
enacting an enabling clause enabling Local Governments to empower cer-
tain Bub-Registrars to hold this inquiry. You will be saving the parties n
lot of expense, worry and annoyvance. I, therefore, Sir, seek leave to in-
troduce the measure.

Mr. President: The question is:

““ That leave be given to introduce a Bill further to amend the Indian Registration
Act, 1908."

The motion was adopted.
Diwan Bahadur T. Rangachariar: 1 introduce the Bill, Sir.

THE HINDU COPARCENER'S LIABILITY BILL.

Dr. H. 8. Gour \Central Provinces Hindi Divisions : Non-Muhatinadan) :
bir, 1 move for leave to introduce a Bill to define the liability of a Hindu
coparcener.

The Bill T scek leave of the House to introduce has nothing to do with
whut we have been hearing fiom my friend, Mr. Duraiswami Aiyangar,
namely, the Hindu religious law. It is intended to scttle n conflict which
has arisen since the decision of their Lordships of the Privy Council in what
is known as Sabu liom’s case. Honourable Members will retnember that for
o long series of years commencing with the decision of the Privy Council
in 14 Bengal Law Reports, page 187, the well known case of Girdharilal »a.
Kantoo Lall, down to the time when Lord Shaw delivered the judgment
of their Lordships «f the Privy Council in Sshu Ram's case, it was under-
stood to be the uudisputed and established principle of Hindu Law that a
father was entitled to incur a debt so as to make his son liable provided
the debt was not illegal or immoral. For the first time Lord Shaw in an
obiter dictum set out a view in conflict with the pre-existing law and laid
down that the antecedent debt for which the son is held liable must be a
debt incurred by 1he father without reference to the family property and
independently of it. This was a startling proposition, so startling that so
great a writer as Mr. Mayne in his latest edition, page 421, paragraph 8114,
comments on this case in the following terms. He says, the Privy Council
decision in Sahu Ram's case reported in 89 Allahabad, page 487, Privy
Codncil, introduces a qualification contained in the words that the debt must
not only he antecedently incurred but incurred wholly apart from the owner-
ship of the joint estate or the security afforded or supposed to be available
by such joint estate It:

*is here enunciated for the first time and however weighty and emphatic an expres-
sion of opinion it may be thought to be, it is clearly a dictwin not necessary for the
decinion of the point actually before the Board on the facts before it. If given effect
to, it u:iu".l;tl unquestionably unsettle what has hitherto in India for long been. considered
as settled law.”
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Woell, Sir, after this unsottling decision of their Lordsbips of the Privy
Council, the question camne up before the various High Courts. The
Mudras Higii Court and the Patna High Court in two Full Bench decisions
sought to distinguish this case of their Lordships of the Privy Council on
the ground that their Lordships could not have made a clean sweep of the
law as enunciated by themselves in the previous decisions and as followed
by the Indiun Courts for several generations and they re-affirmed the pre-
vious principles which they had snunciated as more in consonance  with
Hindu Law than their Lordships’ decision in Sahu Ram’s case. Unfor-
tunately, in a later case, an ovcasion arose where a question of anteredent
debt was concerned; Lord Shaw delivering judgment of the I'rivy Couneil
re-affirmed his previous view. But 1 have been informed, Sir, by an ez-
Judge of the High Court that that learned Judge in a decision given a few
months back has recognised the force of objections raised by the Indian
High Courts and has practically gone back upon the two decisions. The
result of this statement and restatement of Hindu Law has been an utter
confusion in the Indian High Courts. 1 have set out in my Statement of
Objects and Reasons the conflicting view prevailing in the Indian Courts
on the meaning of what is an ‘ antecedent debt ". And, I think iv is the
duty of this Legislature to define with precision and in clear terms as to
what it wants the Judges of this countrv to mean when the term ' antece-
dent debt ' is used in this connection. Sir, only the other day, whau the
Supplementary Grants were before this House, Honourable Members voted
a large sum of money for the purpose of preventing judicial delavs. A
Committee is sitting inquiring into the cuuses of laws delays. 1 am sure,
Sir, Members of this House will realise what portion of laws deiw s is
due to the uncertainty of law created by conflicting decisions, which, I
submit, it is the dutly of the Legislature to settle for the guidance of the
Courts in this country. T do not know whether my friend on the otivsr sid.
is going to oppose this motion. If 1 had known this on the last occasion
1 would have anticipated his objection. 1 am only introducing this measur
and it is unfair to inuzzle me at this stuge. (Laughter.) It was unfair of
my friend to spring upon me from a bush unobserved when I anticiputed
no attack upon my measure at this preliminary stage.

Mr. 0. Duraiswami Aiyangar (Muadras ceded districts and Chittoor: Non-
Mubammadan Rural): 1 do not know what my Honourable friend, Dr. Gour,
in referring to. If he is referring to the conversation which we had yester-
day, then I should like to point out that I distinctly made him understand
that I was going to oppose his Adoption Bill.

Dr. H. 8. Gour: Well, Sir, I can presume from what my learned friend
has said that he is not going to oppose this measure. (A Voice: * You
are much too sanguine ') Fortified in that belief, I rest contoat by
asking the leave of this House to introduce this mieasure,

The Honourable Sir Malcolm Hailey (Home Member): T ask your per-
mission, Sir, to address the House very briefly, not, as far as I am concern-
ed, for the purpose of opposing the Bill—because I agree with Dr. Gour
that when a measure of a somewhat complicated nature is befors the Hous«
i% is not proper to attempt an out-and-out decision on a single speech,
which may have to deal with somewhat intricate issues. I would only ask
that before the Bill tukes any further stage, the Mover and those interested
in the measure should consult the most recent ruling of the Privy Couneil,
namely, Raja Bahadur Brij Narain vs. Mahadeo Prasad, which was delivered
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on the 14th Noverber 1928 (Dr. H. 8- Gour: ‘That is the ruling
I referred to’’), and which, in our belicf, solves the whole of the didiculty
arising out of the case of Sahu Ram. 1t may be for the convenisnce of
the Members of the House if they study that osse before we again diccuss
this measure. The remaining clauses of the Bill are all in the nature of u
codification of a part of the Hindu Law and we shall deal with these our-
gelves when the case comnes up again before the Assembly.

Mr. President: The question is:

“That leave be given to introduce a Bill to define the liability of a Hindu Copar-
cener."’

The motion was adopted.
Dr. E. 8. Gour: I introduce the Bill.

. The Assembly then adjourned till Half Past Four of the Clock on
Triday, the 20th February, 1924,
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