23rd September, 1924

THE

LEGISLATIVE ASSEMBLY DEBATES

(Official Report)

Volume 1V, ‘Part \4|

(17th September to 24th September 1924)

FIRST SESSION

- OF THE

SECOND LEGISLATIVE ASSEMBLY, 1924

SIMLA
GOVERNMENT OF INDIA PRESS
1924,



Legislatve A ssembly.

The President:

nae HoNoURABLE SIR FrEDERICK WEHYTE, KT.

Dejmty Presidegt

JrwaN Bamapur T. RANGAGHARIAR, M.L. A

Pena! of Chairmen : .

YoLoNEL Stk HENRY Stanvow, KT, CLE., V. D M.L.A.

Jdr, M. A. Jinvag, ML.A.
Me. K. C. Neoay, M.L.A,
DrwaN Bagapur M. RaMAcHANDRA Rao, M.L.A,

Secretary :

1R HENrY MoNcrierr SmitH, K1, C.LLE, M.L.A.

Assistants of the Secretary :

Ir. W. T. M. WrigHT, C.1.E,, I.C.S.
IR. 8. C. GUPTA, BAR.-AT-LiAW.
Vg, G. H. Seencg, 1.C.8.

Marshal :

. CApTAIN SURAJ SINGH, BAHADUR, 1.0.M.

Committee on Public Peiitions :

Drwan BAHADUR T. RANGACHARIAR, M.LLA., Chairman of the Commitiee.
CoroNEL SR HENRY STANYON, KT, C.LLE, V.D., M.L.A.
HaJ1 WastauppIN, M.L.A.
AJA RAGHUNANDAN PrAsAD SmweH, M.L.A.
"2k, HarcHANDRAI VismEINDas, C.ILE, M.L.A,
]



Fl

CONTENTS. .

DA 1

VoLume IV, Parr VI—17th September to 24th Séptember 1924.

Paggs.
Wednesday, 17th September, 1924— s .
Questions and Answers . .. - .. 3b57-361
Unstarred Questions and Answels . o 961129
Resolution re Separation of Railway Fmance fram General
Finanee—Diseussion adjourned .. ‘e .. 3629-86
¢ Thursday, 18th September, 1924— / ) 5/
Questions and Answers . . . .. '3687-371
Unstarred Questions and Answer-, . . . ¥3715-19
Riot at Kohat .. . .. 3719-21

i

7

Resolution re Suspension of t].u Ts.xu.tlon lnqun‘v Committee
and Substitution of an Eeonomie Inquiry Committee—Debate
adjourned . .. . .. .. 3721-62

Friday, 19th September, 1924— .,,/

Questions and Answers .. .. 3763-3812"
Unstarred Questions and Answ31~, . . V3812-16¢
Personal Explanation by Sardar Banadur Captam Hu's, Smgh
re Remarks made by Pandit Madan Mobhan Malaviya .. 3816-17
The Land Customs Bill—Passed as amended hy the Seleet Com-
mittee . ve . 3817-35
The Provident Funds BlllJonaxdered . . .. 3835-57
Saturday, 20th September, 1924—
Messages from the Council of State .. .. .. 3859
The Provident Funds Bill—Passed as amended .. .. 3859
Resolution re Separation of Railway Finance from General -
Finance—Adopted as amended . . .. 3860-69
Excess Grants for 1022-23 .. .. s .. 3870-76
Demands for Supplementary Grants .. . . 3876-81
Deputation of Mr. Denys Bray to the Frontier in cornection mth
the Riot at Kohat . . . .. 3881
Riot at Kohat . .. . - .. 3881-82
Monday, 22nd Beptember, 1924—
~  Questions and Answers .. . .. .. V38833004~
‘ Unstarred Questions and Answers .. .. .. y3904-16 .,/

Nominations for the Standing Fimance Committee for Rail-
ways .. .. 3916-17
Resolution re Suspensmn of the Taxatmn Inqulry CUmm:ttee and
Substitution of an Eeonomic Inquiry Commitiee—Adopted

as amended .. .. 3917-55

Resolution re Abolmon of the Cotton Exr.use Duty—contd. .. 3955-64
7



TN

# . _' vl' [ ii ]
CONTENTS—contd.
= o Pages.
‘Tuesday, 23rd September, 1924+
Questions and Answels. - . . .. 4965—78
«. Unstarred Questions and Angwers .. \3978—83/
The Criminal Law Amendment (Repealmg) BllI—Pa.ssed .. 39834001
The Indian Evidenee (Amendment) Bill—Motion to refer to Select
Committee negatived . . 4001-11
Message from the Council of St.a.te . .. 4011
\ The Indian Registration (Amendment) Bl.“.— Mohon to cireulate
* adopted 4011-12
The Code of Cnmmal Procedure (Amt\ndment} BJJ.l—Beferred to )
Seleet Committee . . 4012-24
The Indian Registration (Amendment) Blll«—-Referred to Select '
Committee . . .. 4024-28
,The Weekly Payments Bill——lntrodueed . . .. 4028-29
\/ The Maternity Benefit Bill—Introduced .. : .. 4020-31
The Indian Railways (Amendment) Bill- -Introducad . 4031-32
The Workmen’s Freedom Bill—Motion for leave to mtroduce
withdrawn . . 4032-33
/ The Special Marriage (Amendment) Bill—Introduced . 4033
The Indian Stamp {Amendment) Bill—Motion for leave to mtro-
duce negatived .. . - .. 4033-36
Wednesday, 24th September, 1924—
Questions and Answers . - "47)37—41
Unstarred Question and Answer . 4041—-42/
Election of Members to the Standing Fmanee Com.l:luttee for~
Railways .. 4042,4101
Proposed presentatmn of an Addresa to H E. the Vmemy re the
next Session of the Assembly. . 404243
Resolution re Abolition of the Cotton Exclse Duty-—Adopt.ed as
amended .. . . .. 4043-65,
4066-83
Electoral Rules of the Counecil of State .. 4065-66
Resolution re Appointment of a Committee to mquu'e into the '
causes of Recurring Floods—Withdrawn .. 4083-4101

Message from H. E. the Viceroy proroguing the Sesamn .. 4101

8



LEGISLATIVE ASSEMBLY.
Tuesday, 23rd Septcmbc-r,» 1524

The Asszembly met in the Assembly Chamber at Eleven of the Clock,
Mr. President in the Chair.

QUESTIONS AND ANSWERS.

ToLL ON THE BENGAL AND NORTH WESTERN RAILWAY BRIDGE OVER THE
GUNDUK.

2339.*Mr. Gaya Prasad Singh : (¢) With reference to my starred

. question No. 1116 of the 30th May 1924, regarding the toll on the
B. N. W. Railway bridge over the Gunduk between Sonepur and Haji-
pore, is it not a fact that on the recommendation of the District Board
of Saran, supported by the Commissioner of the Tirhut Division (in his
letter No. 3036, dated the 8th December 1922), the Secretary to the
Government of Bihar and Orissa, Irrigation Department, Railway
Branch, moved the Agent, B. N. W. Railway, Gorakhpur, for making the
bridge free, noting in the concluding portlon of his letter No. 83|vi-i
of 1923, C. L R., dated the 16th May 1924, the following :

’ T am to say that H. E. the Governor in Council will be glad if the Agent,
B. N. W. Railway will give the matter his personal attention, and pass orders for
the abolition of the toll bar on the bridge in question ’’ ¢

(b) Is it not a fact that the Government of Bihar and Orissa, im
their letter No. 1341|VI, dated the 7th March 1924, have moved the
Goveroment of India, Railway Department, for the abolition of the
toll bar in question ; and will the Government be pleased to lay a copy
of this letter as well as of the letter referred to in (a) above on the table,
together with other correspondence on the subject ?

(¢) Are Government aware that letter No. 757-T., I. S. G., dated 6th
September 1910 of the Bengal Governuicnt, Municipal Department, lays
down the undesirability of levying a toll bar on Railway and other bridges
for a longer period than 20 years ; and will the Government kindly place
a eopy of it on the table ?

(d) Is it not a fact that the B. N. W. Railway bridge over the Gangu
at Cawnpore is free ¥ And if so, since when !

Mr. A A L. Parsons: (a) Government have not received copies
. of the letters referred to.

(b) Yes. The correspondevce is proceeding, and cannot be pub-
lished at this stage.

(¢) It has been ascertained from the Bengal Government that the
cireular in question has not been intcrpreted as lying down any hard and
fast rule and that instances have ocenired where tolls have been allowed
for more than 20 years.

(d) The tolls on this bridge which is owned by the Oudh and Rohil-
khand Railway and not by the Benga! and North Western Rallway Comn-
pany were abolished m 1907.

(3965 )

L4eLA a



3966 LEGISLATIVE ASSEMBLY. [23rD SEPT. 1924.

‘Grivsm Poricy oF THE (OVERNMENT OF INDIA.

2340. *Maung Tok Kyi: (¢) Has the attention of the Government
been drawn to Reuter’s telegram, dated London 27th August 1924,
annoupeing that Sir John Jordon on behalf of Britain, submitted a
suggestion that the quantity of Indizn opium exported ta the States
reguiating opium smoking should be reduced by 10 per cent. ver annum
for a dccade and the Governments of Japan and Siam and Powers with
possessions in the Far Kast should be requested to reduce their con-

. sumption of opium at the same rate, and that the suggestion was opposed
by Mr. Campbell on behalf -of India ?

(b) If it has, will the Government be pleased to state if Mr.
Campbell oppoged the suggestion under their own instructions ¢

(¢ Will the Government be further pleased to state whether or not

they are prepared to revise their opiur: policy on the lines sugeested by Sir
John Jordon ?

The Honourable 8ir Basil Blackett : (a) to (c¢). I would refer the
Honourable Member to parts (a) and {b) of the reply which I gave to
Dr. S. K. Datta’s question on the 19th September 1924, No. 2217.

ACREEMENT WITH THE ORIENTAL TELEPHONE AND ELECTRIC

ComPANY,
g Liymitep, RaNGOON.

2341. *Maung Tok Xyi : (a) Will the Government be pleassd to state
in what vear they entered into an agreement with the Oriental T'clephone
and Electric Company, Limited, Rangoon * _

(b) Will the Government be also pleased to state how many times

that Company has raiscd the rate of annual subscription for exchange
connection since that year ¢

(¢) Will the Government be pleased to lay on the table a copy of
the agrecment made between them and the Company ?

Mr. H. A 8ams: («¢) The license was granted in 1884.

(b) Alterations in the rates of aunual subseription per connection
are as follows :

. Anrnual rate of
Year. subs r'ption per
connect.on.
Rs.
1884 250
1902 150
1918 . 200
1923 .. .. .. .. 260
1924 . .. . 300

(c) T shall be glad to show the Honourable Member in my office a

copy of the license granteu to the Company in 1884 together with a copy
of its subsequent renewals, N )

12
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QUESTIONS AND ANSWERS. 3967

THE MaHA BopH1 TEMPLE AT BUDDHAGAYA.

2342. *“Maung Tok Kyi: (a) With reference to the answer given to
my question No. 370 (b) on the 18th Februagy 1924, regarding the Maha
Bodhi Temple at Buddhagaya, will the Government be pleased to ‘state
if they have come to any decision ?

(b) It not, may I beg to inquire when they may be expccted te
come to n decision !

The Honourable 8ir Alexander Muddiman : The memorials referred
to in the reply given by my predecessors have sinece been disposed of. The
Government of Burma have been requested to inform the memorialists
that the management and control of the Temple is a matter which must
necessarily be left for settlement Ly the communities concefned.

AppricaTioN OF LiaLa GoprAl KriSHAN FOR ENROLMENT As A PLEADER IN
THE NOKRTH-WEST I'RONTIER PROVINCE.

12313. “Lala Duni Chand : (a¢) Is it a tact that L. Gopal Krishan,
pleader, Bhakkar, and resident of Dera Ismail Khan Distriet, applied
to be enrolled as a pleader, to the Judicial Commissioner, North-West
Frontier Province in the year 1923 ¢

(b) Is it a faect that his application for being enrolled as a pleader
was rejected on the ground that he did not belong to N. W. F'. P’rovince,
though as a matter of fact he did belong to it ?

(¢) lsit a fact that on his making a representation again and point-
ing out the incorrectness of the ground on which he was refused cnrol-
ment, his application was again refused ?

(d) Are the Government prepared, under the circumstances, to ask
the Judicial Comn:issioner to reconsider his case ?

APPLICATIONS FOR ADMISSION AS PLEADERS IN THE NORTH-WEST FRONTIER
ProvixcE.

2344. *Lala Duni Chand : (a) Are Government aware that in the
N. W. F. Province, applications for amission as pleaders are enter-
tained only once in a year by the Judicial Commissioner, while in other
Provinees, the High Courts receive and decide similar applicatious at any
time they are presented ?

(b) In view of the fact that this ractice works hardship uu those
who may be entitled to practise as pleaders in N. W. F. Province Courts,
are the Government prepared to invite the attentlon of the Judicial
Commnissioner to this matter with a view to his removing this hardship ?

The Honourable 8ir Alexander Muddiman : With your permission,
Sir, I will answer Questions Nos. 2345 and 2344 together.

The information required has beer called for from the Local Govern-
ment and will be communicated to the Honourable Member when received.

ResTRICTIONS ON THE ENROLMENT OF PLEADERS IN THE NORTH-WEST
FroNTIFR PROVINCE.

2345. *Lala Duni Chand : Are Government aware that in N. W. F.
I’rovigee only a limited number of pleaders is admitted, while there is

t For amswer to this question—see “answer below question No. 2344.

o L ]
° o



3968 LEGIBLATIVE ASSEMBLy, [.3»D SEPT. 1924,

[Lala Duni Chand.] =
no such restriction in other Provinces, and if so are the Government pre-
pared to refer the matter to the Judicial Commissioner with a view to
his 1emoving this restriction ?

The Honourable Sir Alexander Muddiman : The . enrolment of
pleaders in the North-West Frontier Provinee is regulated by rules made
by the Local Government under secticn 9 (2) of the North-West Frontier
Province Law and Justice Regulation, 1901 (VII of 1901). In practice _
the number of licenses granted is limited -to the probable requirements
of litigants. The objects of this limitation are (1) to assure to every legal
practitioner to whom a license is granted a reasonable expectation of
earning a living and (2) to prevent touting and the fostering of unneces-
sary litigation. The question of amending the rules is under considera-
tion.

Diwan Bahadur T. Rangachariar : When do the Government expeet
the North-West Frontier Provinee to beecome a civilised province ?

The Honourable Sir Alexander Muddiman: When we c¢case to have
riots and things like that, Sir. :

ALLEGED HIGI-HANDEDNESS OF ARBAB MonAMMAD AXRaM Kriax, Howo-
RARY MAGISTRATE, PESHAWAR DiIsTRICT.

2346. “Lala Duni Chand : (a) Are ihe Goyvernment aware that sinee
May 1923, repeated representations have been made by a large number
of Kazi Khels of village Landi Yarghajo, Tehsil and District Peshawar,
against the high-handedness of the local Hornorary Magistrate, Arbab
Mobammed Akram Khan, praying for exemption from being tried in his
Court, and that hitherto no heed has been paid to their representations ?

(b) Are Government prepared to take any steps in the matter ?

Mr. H A 8ams : Inquiry is being made from the Local Adminis-
tration and the information will be supplied to the Honourable Member
in due course.

NEw STORES PURCHASE RULES.

2347. *Dr. H. 8. Gour : (a) Has the attention of the Government heen
drawn to the faet that the Stores Rules recently published are in absolute
eontravention of the Resolution supported by every section of non-official
opinion in the Assembly at the Delhi session ? :

(b) Will Government be pleased to state whether the London Stores
Department is absolutely independent of the Indian Stores Department in
practice and not a branch of it as was desired by non-official opinion ?

(¢) Will Government be pleased to state whether under the new Stotres
Rules it is open to a. purchasing officer of a Department to send his
indent direetly to London without any reference to the Indiau Stores
Depariment ? '

The Honourable Mr. A. C. Chatterjee : (a) Presumably the Honour-
able Member is referring to the Resolution regarding rupee tenders for
Government stores which was adopted in this House on the 14th February
1924. 1 made it clear during the debate on that Resolution that the Stores
Purchase Rules had been revised before the date of the debate. The recom-
msndations :mude by the Assembly on that oceasion are mow under com-
gideration '
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(b) Both the London and the Indian Departments are under the De-
partment of Industries and Labour.

(¢) Yes : but purchasing officers are required at the same time to send
a copy of their Home indents to the Indian Stor&s Department for serutiny.

Dr. H. 8. Gour : Are the indents that are sent to the Indian Stores
Department for servtiny made publie, so that the Indian industries might
be able to see as to how far they are able to comply with the terms of the

indent *? i

The Honourable Mr. A. C. Ghntterjee : They are not made publie in
that form, but lists are periodically published of indents that have been
sent to England in a more connected form and for the better guidance of:
Indian manufacturers.

PrrcaASE OF RAILWAY SToRES BY 551E INDIAN STOREs DEPARTMENT.

2348. *Dr. H. 8. Gour : (a) Will Government be pleased to state
whether Sir Charles Innes declared in March 1922, that when the Indian
Stores Department was established, it would make all purchases not only
for State Railways but also for (‘ompanv managed Railways ?

(») Will Government be pleased to state what amount of puuhasel
for railways has been made by the Indian Storeq Department in the
last three years ?

(¢) Will Government give a finai definition of their policy on the
question of purchases for the Railways to be made by the Indiau Stores
Depariment ¢ .

Mr. A. A L Parsons : (¢) The statement made by Sir Charles
Innes appears in Vol. IT, No. 39 of the Legislative Assembly Debates of
the 2nd March 1922, and was as follows :

¢¢ I1f this Indian Stores Department is established it will purchase for the State
Railways all railway materials which ean be proecured in India. Further, if that
Indian Stores Departinent is properly organised, if we have proper machinery and
intelligence, and above all inspection, if that Department scquires the confidence of
other grent consuming Departments, especially the Company Railways, then the Stores
Department would be mainly occupied in buying railway material not only for State
Railways but for Company Railways also.’’

(b) The Indian Stores Department was constituted in 1922, and the
purchases made on behalf of Railways during 1922-23 which were confined
to textile goods amounted to Rs. 37,825. During 1923-24 the itotal value
of the purchases Engineering -and Textile for Railways amounted to
Rs. 9,42,237. Dnrmrr the five months of the current year purchases have
amounted to Rs. 3. 97 539.

(¢) The Honourable Member is referred to the reply given in this
Assembly on the 17th instant to parts (f) and (g) of Mr. Neogy s question
and to the reply given on the 22nd instant to part (L) of Mr. Willson’s
question on the same subject.

PURCHASE OF STOREs BY PiovINGIAL GOVERNMENTS.

2349. *Dr. H.<8.-Gour : (a) Is it true that the Stores Rules as new
published and- practised do not compel the Provincial Government« te
make any reference to tl;e Indian Stores Department for their purchued
if they do not want it ¢ . )

{b) Is it trye that all Provincial purchases: ean go to Londom hy
way of indents altogether independent of the Indian Stores Depariment
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The Honourable Mr. A. C. Chatterjee : The reply to both parts of
the question is in the affirmative.

PURCHASE OF MILITARY STORES BY THE INDIAN STORES DEPARTMENT.

2350. *Dr. H. 8. Gour : Will Government be pleased to state what
pereentage of the total material purchased for the military is purchased
by the Indian Stores Department ? .

Mr. E. Burdon : An endeavour is being made to obtain the inform-
ation desired by the Honourable Member. 1 will let him know the result as

soon as possible.

ABOLITION OF THE INDIAX STORES DEPARTMENT.

2351. *Dr. H. 8. Gour : (a) Will Government be pleas:d to state
whether it is their intention to abolish the Indian Stores Department
and to revert to the old practice of all purchases being made according
to the Stores Rules fixed by the Secretary of State in London and
largely through the Stores Department in London ?

(b7 Will Government be pleased to state what eonstitutional diffi-
culties they had in securing the organization of the Indian Stores De-
purtraent and to lay on the table all correspondence that has passed
with the Secretary of State with regard to the establishrient of the
Indian Stores Department and the recent Rules which have been published ¢

The Honourable Mr. A. C. Chatterjee : (a) It is not the intention of
the Government to abolish the Indian Stores Department.

(b) No constitutional difficulties were experienced in securing the
organisation of the Indian Stores Department. Government are not pre-
pared to lay on the table all the correspondence that has passed between them
and the Secretary of State regarding the establishment of the Indian Stores
Department and the new rules for the purchase of stores.

' RULES FOR THE PURCHASE OF IMPORTED STORES.

2352. *Dr. H. 8. Gour : (¢) Will Government be pleascd to state
whether they have asked the Secretary of State to abandon his powers
under the Government of India Act for making of Rules for the purchase
of imported stores ?

(b) How long are Government prepared to allow indents for material
to go to London independently of the Indian Stores Department ?

The Honourable Mr. A. C. Chatterjee : (a) The Government of India
are unable to disclose the correspondence which they have had with the

f,;cretary of State on the subject of the rules for the purchase of imported
res.

(b) The Honourable Member is referred to the answer to part (c) ef
his question No. 2347.in which I explained that copies of all indents forward-
ed to London are sent to the Indian Stores Department for scrutiny. It is
not considered practicable to make any revision in the existing system at
present and the Government are unable to state when it will be possible to
alter it. But I may sgy that the whole question will shortly come under
review in connection with the consideration of the question of the action to be
’:k‘ein on the Resolution passed by this House on the subject of rupee

nders. . .

—— . w— - — e -
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RuPEBR TENDERS FOR GOVERNMENT PURCHASES OF STORES.

2353. *Dr. H. 8. Gour : Have Government definitely vejected the
poliey of calling for Rupee tenders in India for all Government purchases$

If so, why ¢

The Honourable Mr. A. C. Chatterjee : The llonourable Member is
referred to the reply given to starred question No. 2081 by
Mr. W. S. J. Willson on the 17th September last.

UNIVERSITY FOR RAJPUTANA. .

~ 2354. *Rai 8ahib M. Harbilas Sarda : (a) Will Government be pleased
to state whether the proposal to establish a University for Rajputana,
for which people throughout the province are anxiously waiting, is likely to
materialise in the near future ?

(b) If not, will Government be pleased to state what arrangements
are being made for the affiliation of the colleges in Rajputana to another
University in view of the fact that the Allahabad University is going to
sever its connection with them next year !

Mr. H. A Sams : (¢) and (b). The scheme is under consideration
locally. A meeting was held at Mount Abu on the 20th June last. The
general sense of the meeting was that it would be premature to proceed with
the scheme until the possibilities of affiliation with Delhi or Agra had been
further explored. The Agent to the Governor General in Rajputana is in
communication with the Delhi University authorities, and also with the
United Provinces Committee regarding the Agra scheme,

RETRENCHMENT IN AJMER-MERWARA.

2355. *Rai 8ahib M. Harbilas Sarda : (1) Will Governmeni be pleased
to lay on the table the Report of the Honourable Mr. Campbell who was
.deputed by the Government of India to recommend retrenchment in the
cost of the administration of Ajmer-Merwara ?
(2) Will Government be pleaged to state what action Govermment
propose to take on his recommendations and when ?

Mr. H. A. 8ams : (1) Mr. Campbell’s report regarding retrenchments
in the cost of the administration of Ajmer-Merwara is laid on the table.

(2) The various recommendations made by Mr. Campbell are under the
consideration of Government.

[ I e R

Lot FIo#w CHAPTER VL
.. — o~ AJMER-MERWARA.

133. Commissioner’s Office.—A central record room is kept in the Commissioner’s
Office for several Criminal Courts in the district. The records are arranged by
villages and an index is maintained in order to enable the record-keeper to traee
any record when it is wanted. The records would be much more easily found if they
were arranged aceording to courts and to the serial number of each class (original,
appeal, etc.) of case in each year. The index would then be unnecessarx. I have
not been able to ascertain any particular advantage accruing from-the present arrange-
ment of records. LT

134. The files in the English record-room were properly arranged from the year
1900 onwards. A card index or loose-leaf index on the lines suggested in paragraph 37
should be prepared for these records. Old records should be weeded out and properly -
arranged and for this purpose a temporary staff will be required. It appears to me
that, as in other offices, the amount of registration of papers is capable of reduction.
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At present there is a temporary staff employed in the record room for dealinq v(ith
the records, mamely & ’ - :

. Rs.

1 clerk on .. .. .. .. _EO

1 record clerk .. .. .. 50

1 lifter on . .. .. e 19

1 daftri on .. .. .. .. 16
B o

1 peon on .. .. .. .. .. 14

- This staff may be continued on a temporary basis pending the Rreparation of a
eard index or loose-ledf index and the simplification of registration of papers.

" 135. Ajmer Treasury.—The Imperial Bank of India has taken over the work of
the treasury on the lst of Junuary 1924, This has led to a_reduction of the non-
pensionable staff by 1 assistant treasurer, 1 -assistant cashier, 2 note clerks and
11 potdars, one stamp clerk and one kamal ; the cashier will probably not be requiréd
after six months.

'136. Nasirabad Tveasury Staf.—The XNasirabad Treasury has been recently
abplished. The question has becn referred to me whether the sub-treasury staff should
be added to the treasury staff at Ajmer.

The vernacular staff of the sub-treasury has already been abolished. There
remain one accountant and one pension clerk who was doing accounts work.

" '137. In view of the facts thaf ‘the new arrangement, by which the Imperial Bank
of India has taken over the work of the treastiry, ‘hes been broyght into force omly
on'the Ist January 1924, and that the treasury officer is uncertain as to the eoffect
of .this change on the work of the accountants in his office, the accountant and
clerk transferred from Nasirabad may, I think, be retained in Ajmer until the 30th
June 1924 and the question may thén be reconsidered in the light of éxperieiice.

138. The treasury was last inspeeted by an Accounts Officér from the United
Provinces in 1921. It appears desirable that there should be another inspection by
an Accounts Officer in the near future and iun the event of such inspection taking
place the question of the staff required to work in the office under the new arrange-
ment may be specially referred to him for opinion.

139. Honorary Magistrate’s Court, Ajmer.—The question whether an additional
Ahlmad should be sanctioned for employment in the office of the 1st Class Honorary
Magistrate, Ajmer, has been referred to me for opinion. The ministerial staff in
the court - consists of one Reader. The number of cases disposed of in 1923 was 471.
I am of opinion that the appointment of an Ahlmad should be sanctioned.

140. Offices at Beawar.—The principal officers at Beawar are the Extra Assistant
Commissioner (who is Revenue Divisionul Officer and 1st Class Magistrate), a Sub-
Judge, 1st Class, a Tehsildar and u Sub-Divisional Officer of the Public Works
Department.

141. The records of the first three officers are kept in one rccord room. They are
tied in cloth bundles, and I understand that no weeding has been done within the.
memory of mun. The Court reeords are urranged by .villages instead of by years,
class of case and the numbers of the cases ; counsequently, as at Ajmer, an elaborate .
index hus to be kept to enable the record-keeper to find the records of any case when
they are wanted. Tlie record room has the appearance of being very full, but if the
records were weeded and unnecessary records destroyed and the remainder were
properly arranged and indexed in a card or loose-leaf index on the lines suggested in
paragraph 37, a considerable amount of spacc would be saved and the reeord-
keeper would be able’ to do his work much more easily and should be able to keep
up to date the arrangement, indcxing, weeding and destruction of récords in future.
It will probably be desirable to ‘maintain an index by villages ns well as a subject
index. The major and minor heads should, as far as possible, h¢ the same as those
to be used in the Commissioner’s Officc. ' :

- 142. A question specially referred to mc was whether &« Hamal on Rs. 14 should
be sanctioned for employment in Beawar sub-treasury. I understand that he will be
employed -in doing genc_e‘ztﬂ odd jobs about the treasury amd office sugh as. moving
bags of money, pulliig the punkha in the hot weather, ete. It was explained to
me- that the present staff of menials is fully employed in process geryice, éte.) and
in consequeuce it is necessury to eugage coalies from time to time who are not very

-expert in doiag the work expected of them. I recommend that thé Hamal may he
Pmployod. N v > . . P STy A
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143. Police.—A scheme of reallocation is under discussion but it is not yet ripe
for decision. It appears to me improbable that.it will be possible to reduce the
strength of the subordinate police force. The rates of pay of all ranks are higher
than in the  United Provinees ; the reason ascribed is that the cost of living in
Ajmer is higher than in the United Provinces. The question of putting the police
on the same pay and allowances as in the United Provinces is under consideration.

144. The allotments under ‘¢ Other petty supplies '’ amd ‘¢ Office expemses and
miscellaneous ’’ for 1923-24 include gpecial items which are not likefy.:te reenr,
namely, Re. 2410 for the purchase of revolvers and Rs. 1,560 for the pu.aase of
remounts for the mounted police ; smalier allotments under these heads should be
sufficient in future. -~

145. Jails.—A considcrable economy hus been effceted this year by the Chief

Medical Officer by the substitution of barley and gram for wheat in the diet of

isoners in the Central Jail, Ajmer. It is antieipated that the saving of diet charges
will exceed Rs. 10,000 this sear.

146. The Chief Medical Officer has also, in view of the prescnt finaneial stringeney,
refrained from employing six extra warders whose appointment has beer sanctioned ;
this' will result in the saving of Rs. 2,700 in the budget. The allotment for raw
materials in jail manufactures has, however, been found teo small by about Rs. 3,000
afid the allotment of the pay of Sub-Assistant SBurgeon will have to be increased by
Rs. 500 on account of the cmployment of a 1st grade Senior Officer ; the net saving
during this year will therefore be about Rs. 9,000.
.7 147. It does ‘ot appear to be possible to suggest any further economies although
:2: cost per prisoner per annum (Rs. 161-1-3 in 1922-23) is high as compared with

net cost in other provinces. The reasons given for this high cost are firstly that
owing to the scarcity of water, water has to be 'paid for, and secondly that-prices
a¥é’ generally higher than in other provinces.

"'148. Education—I hdd the benefit of a discussion of the educational affairs in
Ajmer with Mr. Richey, the Commissioner of Education, with the Government of India,
and the following proposals are put forward as the outcome of our diseussion.

149. I recommend that the number of teachers under training at the Normal
8chool at Ajmer should be reduced by 10 as I understand that, at the present time,
Bz‘gta cannot be found for all the teachers trained. This will effect a saving of

.'1,440 per annum as the stipend of each teacher under training is Rs. 12 a month.

150. At present the Superintendent of Education for Delhi and Ajmer-Merwara
is on long leave and his duties are discharged by the Commissioner for education
as a temporary measure. I recommend that the following arrangements should
be made for the supervision of education in Rajputana and Ajmer-Merwara in liew
of those now in force :

(1) The Principal of th: Government College, Ajmer, should be given an
allowance of Rs. 100 per mensem for the inspection of KEuropean
schools in Ajmer-Mcrwara and Rajputana.

(2) The Head Master of the Government High School, Ajmer, should be
given an allowance of Rs. 100 a month for the inspection of Indian
Secondary schools and should be the Superintendeat of Indian Eduea-
tion in Ajmer-Merwara. '

It is understood that the Iiducational Commissioner would pay at least one
vigit a vear to Ajmer in the course of his tours ; the Agent to the Governor-General
‘and Chief Commissioner should be permitted to consult the Commissioner for
Education direct whenever he requires his advice.

151. This arrangement involves an inereased cost to the Government of India
of Rs. 2,400 a year over the cost of the present temporary arrangements but would
lead to a saving of over Rs. 5,000 per annum (allowing for a saving in travelling
allowances) over the permunest arrangement aud would provide a more and
iimediate control over cducation. It woumld be necessury to find a post for
MT. ‘Watkius, the present Supcrintendent of Eduecation of Declhi and Ajmer-Merwara,
before he returns from leave in two years’ time. ’ :

© 152, It does uoiappear to be possible to make any further reduction in the cost
of education. The Commissioner of Education indeed considers that, as fore-
shadowed by the Indian Retrenchment Committee in paragraph 33 of their remarks
ofiErducation, a large inéreade in expenditure on primary education is inevitable.

153. Medical.—Certain economies have already been carried out and the practice
of recovering the cost of medicines from persons whe can afford to pay for them

L246LA 4?2
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has been introduecd. 1t does not appear possible to make further material economies
unless dispensaries are closed, and the Chief Medical Officer considers this eourse
undesirable although it may be necessary to transfer one. No charges are made
for private rooms in the hospital at Ajmer as the Chief Medical Officer does not
consider them good enough to justify a charge, but when the new hospital, which
is now under construction, is completed it is proposed that a charge should be made
for special accommodation.

154. I recommend that the Sub-Assistant Surgeons should be given as far as may
be the same pay and allowances, on similar conditions as to qualifications, ete., as
Sub-Assistant Surgeons in the United Provinces. '

_ 155. Public Works Department—I have dealt with the question of the superior
staff of the Public Works Department in eonneetion with the proposal to abolish the
appointment of Superintending Engineer, Rajputana.

156. I am ineclined to think as the result of my enquiries that it may be possible
to reduce the amount spent on the maintenance of various roads. In the absenes
of detailed information it is difficult to state definitely to what extent the total
allotment can be reduced with due regard to the nature of the traffic using the road.
I recommend that a report should be obtained from the Public Works Department
on the allotments necessary for the maintenanee of the various roads mile by mile
with a view to possible reduction of the total cost of maintenance.

157. Bome economy may also be possible in the cost of maintenance of irrigation
tanks.

158. Inclusion of Ajmer Officials in Cadres with the United Provinces.—I1t appears
te me that it is desirable in certain cases, if the Government of the United Provinees
will permit, to include in the cadre of that province ecertain appointments in
Ajmer-Merwara such as those of Extra Assistant Commissioners, Sub-Divisional
Officers of the Public Works Department, Sub-Assistant Surgeons and Sub-Inspectors
and Inspectors of Police. The pay of officials in Ajmer appears to be generally
the same as in the United Provinces. Under this proposal it should be possible,
with the permission of the Government of the United Provinces, for an Ajmer
officer to proceed to the United Provinees, for service there from time to time for
a certain period in the course of which he would receive a more up-to-date training
and a wider experience than he can probably obtain in Ajmer. This should lead
to increased efficiency in the administration and that in itself will result in economy.
Further, it should be possible to obtain officers, if required, from the United Pro-
vinces, when necessary and there would be less difficulty in filling vacancies caused
by officers going on leave and less necessity for keeping the establishment over
strength in order to fill casual vaeancies. It will be reasonable to give a suitable
local allowance to provincial officers deputed to Ajmer-Merwara when they are
not natives of Rajputana in order that suitable men when required may be attracted
to service in Ajmer-Merwara.

159. Increase of Provincial Receipts.—I have examined the question of the
possibility of increasing the reeeipts in Ajmer-Merwara.

160. The receipts of land revenue cannot be altered during the period of the
present settlement which expires in 1930. It is, however, possible, with the sanction
of the Government of India, to alter the rates of cesses levied for irrigation under

first class tanks. The question of increasing these rates, which appear to be low
in certain cases, should be considered.

161. The prinecipal item of provincial receipts is excise. This item is expanding
and every effort is being made to increase the revenue from it.

162. In respect of such matters as stamps, registration fees, etc., it is usual
in Ajmer-Merwara to follow the example of the United Provinces.

163. I am not sure whether any further material increase can be expected under
Forests without increased expenditure which will net be remunerative for some
years.

_ 164. Every effort is, I understand, being made to increase the receipts from
jail manufactures. It is realised that the average cost of a prisoner per annum
is high at Ajmer as compared with the cost in a neighbouring province.

165. Educational fees could perhaps be raised in certain case€ but they are now
at the same rates as in the neighbouring province.

. 166. A grant is made from Government funds of Rs. 15,000 a year to the
distriet board. The district tward cess is levied at the raté of 3 pies pér rupee of
land revenue. This appea.s to me to be very low and the district board should I

think be warned that the grant may be stopped unless there is an increase in the
cess.
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167. Finanoial Settiement—As a general measure for emcouraging economy ia
Ajmer-Merwara I recommend that the question of making a finaneial settlement
for period of years with the province should: be eonsidered. It is perhaps only
natural that the distriet board, for example, should refrain from levying am
additional cess if it thinks that the result of such a measure would be the receipt
of less money from the Government of lndia for the province. If, however, it were
realised that any savings effected will be available for expenditure within the
provinee in other dircctions where expenditure is desirable, the officials and the
people would have a greater inducement to increase the revenue and to do,‘al.l in
their power toeensure that the administration is as economical as possible without

undue loss of efficiency.
(Sd.) A. Y. G. CAMPBELL.

HONORARY MAGISTRATES IN AJMER-MERWARA.

2356. *Rai S8ahib M. Harbilas Sarda : Will Government be pleased te
state what qualifications are required to be possessed by people who are
appointed Honorary Magistrates in Ajmer, considering the duties they
have to perform ; and, whether the Honorary Magistrates in Ajmer
possess them ?

Mr. H A. S8ams : The ideal aimed at in appointing Honorary
Magistrates in Ajmer-Merwara is to secure the services of gentlemen of
good social status and education, commanding the confidence and esteem
of the public. Commonsense, sound judgment, judicial impartiality and
independence of character are the qualifications required. The standard
of efficiency expected from stipendiary Magistrates is not always
attainable by Honorary Magistrates, but in Ajmer-Merwara the latter
have rendered and continue to render valuable services to the public.
They exercise only second or third class powers, the court of the Hono-
rary Magistrate 1st class having been recently discontinued on the
appointment of the City Magistrate. :

COUNTING OF OFFICIATING SERVICE RENDERED BY PostaL anp R. M. S.
OFFICIALS FOR FIXING THEIR INITIAL PAY IN THE TIME-SCALE.

2357. *Mr. Kamini Kumar Chanda : 1. (¢) Will the Government be
pleased to state if the benefit of officiating service rendered by Postal
and R. M. S. officials confirmed before the date of issue of the Govern-
ment Resolution on 23rd September 1920 introducing the time-scale of
pay was allowed for fixing the initial pay in the time-scale and whether
the same concession was also granted to the officials confirmed after
the introduction of the Fundamental Rules on 1st January 1922 ¢

(b) Whether the same concession has been denied to officials con-
firmed between 23rd September 1920 and 1st January 1922 ¢ If so,
what is the reason for this discrimination ¢ -

2. Will the Government be pleased to state (a) whether the benefit
of the officiating service was in the first instance conceded with effect
from 1st March 1921 and many officials whose cases were promptly
settled benefitted by this concession as regards arrears of pay ?

(b) Whether officials whose cases were settled later on were allowed
the benefit of the past service only with effect from 1st April 1924 t
If so, will the Government be pleased to state the reasons for this
differential treatment %

3. Are the Government aware that recoveries had been made from
efficials whose claims to increased pay were subsequently admitted and
the recoveries so made have not been refunded ! Will the Government
bef plegs;ad to state why the refund of amounts so recovered has been
refuse :
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4. (a) Are the Government aware that records are not in all cases
available relating to officiating services and that such officiating services
can be verified by collateral evidence * °

(b) Are the Government prepared to admit-such collateral evidence
in support of officiating services in respect of which the records are not
available ?

Mr. H. A Sams: 1 (a) If, as is persumed, the lnquu'y relates to
elerks in post offices and to Railw ay Mail Service sorters the feply to the
-first part is in the affirmative, execept that in the case of the Railway
« Mail Service the date is the 29th September, 1920. To the second part
#he reply is that officiating service, rendered by the officials concerned
an and after the 1st July, 1922, (the date from which Kundamental
Rules 30 to 36 were applied to the Postal Service), counts towards incre-
ments in the time-scale.

(b) The officials in question have been allowed to count towards
increments their officiating service rendered on and after the 1st July,
1922. Financia! considerations did not admit of the grant of any
concession other than that referred to in part 1 (a).

"2, (a) Yes.’

(b) Yes and in some cases from a later date, the reason being that
it is against the ordinary practice of Government to grant concessions
with retrospective effect.

3. I have no information on the subject but will be prepared to
consider individual cases that may be brought to my notice through
the usual channel.

4. (a) Yes.

(b) This has been done in several cases.

Mr. Gaya Prasad Singh: With regard to my question No. 2339,
may I have your permission, Sir, to put only one supplementary questlon

Do the Government expect..

Mr. President : The Honour dble Member ought to have been in
his place when his name was called.

CoNTRACTION OF (C'URRENCY.
Mr. Jamnadas M. Mehta : Sir. T am putting this question of which
I have given private notice to the Honourable Sir Basil Blackett.

(a) Are Government aware that there has been since Tth January
1920 a contraction of the currency to the extent of 62 crores as per state-
ment below :

7th Janw:ry 1920.
B.cking securities.

Note Issue. | Silver. Gold. India. | Fogland.

r
Re. 186°2]1'| Re. 42 57| Rs.43'64 | Rs.17-50 | Ra. 82 BOJ = Rl 186-21
(Crores). (Crores). (Crores). (Crores). | (Crores).
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30th September 1923.

I. (Actual) Becurities.

Note issue. [ Silver. . Gold. .“ India. England.

Rs. 17928 } Rs. 97-48 1 Re. 24°32 ‘ Rs. 57-48 Nil | =Rs.179°28.

(Crores). (Crores). ' (Crores) | (Crores). !
-If there had been no manipulations since 7-1-20 it should have been v
II. (What would have been without manipulation.) +
Backing s>curities.  *

Rs.241°'12| Rs.97°48 ' Rs. 4364 | Rs. 1750 | Rs.82:'50 1 =Rs. 241'12
-(Crores). ‘ (Croves). | (Crores). ’ (Crores). l (Crores). '

i
Actual shortage or contraction
241-12—179-28
Actual contraction Rs. 61-84 crores.

(b) Will Government lay a statement on the tablé showing whether
and if so how far the said statement is correct ¥ What is the present
position ?

The Honourable 8ir Basil Blackett : (a¢) The statement is correct
as far as it goes, i.e., having regard to the figures for the two particular
dates mentioned. I am unable to understand why the 7th of January
1920 should have been chosen as the starting point.

(b) I place on the table a statement showing the details of the
expansion and contraction of eurrency between the 1st January 1920
and the 31st August 1924 from which it will be seen that the net con-
traction during the period was about 45 crores of which no less than
384 crores relates to the period prior to the 1st April 1921.

I need hardly point out that the expansion of currency during the
war period was very much more, the note circulation ‘alone having
increased during that period by about 1.16 crores.

Statement regarding contraction of currency since 1st January 1920.

1st January 1920 to
31st March 1921.

(In lakhs of rupees.)
Ezpansion.—Gold purchased by the Secretary of Stubo

and remitted to India . 19,52

Gold" acquired by Government . 20,80
Issue of Indian Treasury B:lls to the Papcr

Currency Reserve 37,95

Total expansion .. 78,27

Contraction.—Bales of gold by Government 43,66
Discharge of Indian Treasury Bllla in tho

Paper Currency Reserve . 4,37

Transfer. of sterling seeurities in Londdn
to the Secretary of State’s cash balance
against oppesite transfer in Indm . 68,72

Total eontraetion .. 116,75

Net - eoniraetion behveen st Junny 19”' ,
Ty and 31st Mareh 192 . —38,68

P TR
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1921-22.
Ezpansion.—Issue against internal bills of exchange under
emergency provisions 2,69
Contraction.—Discharge of Indian Treasury Bills in the
Paper Currency Reserve . : 3,30
Transfer of sterling securities in London to ¢
the Secretary of State’s cash balance
against opposﬂe transfer in India o1 250
Total contraction .. 5,80
Net contraction in 1921-22 .. —3,80
1922-23.
Lontraction.—Discharge of Indian Treasury Bills in the
Paper Currency Reserve . .. 7,60
Issues against mtcrnal bills withdrawn .. 2,00
Total contraction in 1922-23 .. .. —9,60
1923-24.
Expansion.—Purchase of sterling securities for the Paper
Currency Reserve .. 12,00
Issues against internal bills ‘of exchanvc
under emergency provisions .. .. 12,00

Total expansion .. 2400

Contraction.—Transfer of sterling securities in Loendom
to the Secretary of State’s balance against
opposite transfer in India .. .. 5,85

Net expansion in 1923-24 .. -+4-18,15
1924-25 up to 31st August
1924.
Contraction.—Issues against internal bills (emergency
currency) withdrawn —12,00
Net contraction between 1st Januarv 19"0 .
and 31st August 1924 .. .. .. —45,73

It will be secn that practically the whole of the net contraction occurred before

;.::hApnl 1921 and that there Las peen a net expansion since 1st April 1923 of Rs. 6,15
8,

Mr. Jamnadas M. Mehta : May 1 tell the Honourable Member why
I selected the 7th of January. It was because January 1920 was the

last month before the (urrenf‘v Committce’s report was put into force
on the 2nd of February 1420.

The Honourable 8ir Basil Blackeif : T think the Honourable Mem-
ber is incorrect 'in this that the Reverse Councils began to be sold before
the 7th of January.

Mr. Jamnadas M. Mehta : It may be so. But the Currency Com-
mittee’s report was to come into force in February 1920 and this was the
]Jast month before that date. That is the relevance of 7th January 1920.

UNSTARRED QUESTIONS AND ANSWERS.
PROVISION FOR CA}?D]BATES WHO PASSED THE STAFF SELECTION BOARD’S
ExAMINATION IN 1921 AND 1922.

456. 'Mr.. Abdul Haye : 1. Will Government plem state how ma.ny
of the candidates who passed the Staff Selection Board’s Exammatlon in
1921 and 1922 have not yet been provided for ¢

I

- -

[}
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2. If there was a sufficient number of qualified eandidates on the
Waiting List will Government please state why another examination was
beld this year !

The Honourable Sir Alexander Muddiman : I would refer the
Honourable Member to the reply which I gave a few days ago to Sardar
V. N. Mutaltk’s question No. 2248.

-SUccEssFuL CANDIDATES AT THE STAFF SELECTION BOARD’S EXAMINATIONS.

457. Mr. Abdul Haye : (e¢) Have there been any cases in wiiich cer-
tain successful candidates, for reasons of their own, were not able to avail
themsclves of offers of service made by Government ?

(b) If there are such cases, are (Government now prepared to make a
second offer to such candidates who may now be willing to accept it, in
preference to those who passed the examination in 1924 ?

The Honourable 8ir Alexander Muddiman : («) Yes.

(b) Such cases are considered on their merits by the Staff Selection
Poard. Government cannot give any undertaking in the matter.

EXEMPTION OF CERTAIN ASSISTANTS IN THE UPPER DIVISION FROM THE STAFF
SELECTION BOARD’s EXAMINATION.

458. Mr. Abdul Haye : (1) Will Government please state if it is a
fact that before the formation of the Staff Selection Board in October 1920
there were certain members of the clerical establishment in the Secretariat
of the Government of India, Army Headquarters and attached offices in
Simla, who were holding 1st Division appointments either in provisionally
permancnt, sub pro tem or officiating capacities ?

(2) Is it +1:0 a fact that before the formation of the S. S. Board the
majority of such above-mentioned persons were selected and per-
manently absorbed in the first Division by the offices concerned ¢

¢3) Is it also a fact that in the case of certain offices in Army Head-
quarters althqugh the establishments were absorbed in the permanent
cadre from 1st April 1920 they weré required to undergo the S. S. Board’s
Examination ?

(4) Isitalso a fget that some of the First Division Assistants who were
selected and absorbed and had been working in the said Division for more -
than one year prior to the formation of S. S. Board and who even
continued to work in that capacity for 2 years after the creation of
8. S. Board, were subsequently reverted on the ground that they were
unable to pass the S. S. Board’s test ?

(5) Is it a fact that in consequence of such reversion, in certain cases
the officials reverted have sustained a loss in the matter of pay which they
would have avoided if they had not been so selected in the first instance
for the higher division ¢ ‘

' (6) Are Government prepared to consider favourably the cases of such
-assistants, of old standing who have rendered useful serviee and who are
sgecially reeommended by their immediate officers and if possible exempt
them from the examination of the S. S. Board ¢
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The Honourable Bir Alexander Muddiman : (1) to (5). The ques-
tion is somewhat vague, and I have not been able to verify the statements
made in it. There may be such cases.

(6) A recommendation for exemption from the Staff Selection Boardt
examination is a matter for the Department concerned in the first instance.
But the policy is to grant exemptions in as few cases as possible.

CiviL AND MILITARY LINE OVERSEER.,

459. Mr. Abdul Haye : (1) With reference to the answer given to my
unstarred question No. 331, will Government please state what veterinary
qualifications does the present Civil and Military Line Overseas possess
or has he even any working knowledge of veterinary subjects ? '

(2) () What is the total amount of allowance paid to the Serjeant
in addition to his pay and staff pay ?

(b) Are the allowances mentioned in clause (d) of the answer
paid from the budget of the regiment to which the Serjeant belongs or
from the budget of the Army Remount Dept. If the latter is the cace
was this amount ever sanctioned by Government ?

(¢) How much of such extra expenditure has been incurred since
1907 and was it ever brought to the notice of Government for regularisa-
tion ?

Mr. E. Burdon : (1) and (2). It has been found necessary to rgfer
this question to the local military and aecounts authorities, whose reply
has not been received. I will furnish the Honourable Member with a
reply to this question as soon as possible.

CApPrrAL. EXPENDITURE ON AND INCOME DERIVED FROM TowN TELEPHONE
PROJECTS FOR THE FIVE YEARS PRECEDING 1923-24.

460. Mr. Bhubanananda Das : In reference to my starred question
No. 1616 of 3rd instant, will Government be pleased to inform the House :

(a) the eapital expenditure on all town telephone projects for
the 5 years preceding 1923-24 (the year for which no informa-
tion is available) ?

(b) the additional expenditure in each case for maintenance and
management for each year ?

(¢) the annual income derived from respective towns during this
period ?

The Honourable Mr. A. C. Chatterjee : Publications showing the
tinancial results of the working of Government telephone systems during
the years 1920-21, 1921-22, and 1922-23 have been placed in the Library.
From these the Honourable Member will be able to obtain the informa-
tion he asks for so far as these years are conzerned. No such information
for years prior to 1920-21 is available, as the system of keeping separate
accounts for telephones was not introduced before then. -

L

REVENUE FROM THE TELEPHONE TRUNK SYSTEM.

461, Mr, ‘Bhﬁbaﬁmandi ‘Pas: With reference to my starred questiom
No. 1615 of 3rd instant, will Government be pleased to inform the House
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what amount of these revenues over the telephone trunk system-was derived
from the

(a) Government Departments

(b) Public ?

Mr. H. A. S8ams : No separate account is kept of the revenue derived
from (a) Government Departments and (b) the Public.

OrricE HoUuRs IN THE GOVERNMENT OF INDIA SECRETARIAT.

462. Mr. Bhubanananda Das : (a) Is it a fact that in some Depart-
ments of the Government of India the office hours are 10-30 A.M. to 5 P.M.
and in some 10-30 A.M. to 4-30 P.M. and in another 1) A.M. to 4 P.M. ¢

(b) If so, are the Government prepared to consider the desirability of
fixing the same office hours (say 10 A.M. to 4 p.M. or preferably 10-30
AM. to 4-30 p.M.) for all Departments of the Government of India in
order to remove inequality of treatment ?

The Honourable 8ir Alexander Muddiman : (a) Yes.

(b) The question of office hours is, within limits, one for each Depart-
ment to decide for itself, and the Government of India do not propose to
tssue any instructions in the matter. .

ParAGrAPH IN THE Telegraph Recorder or MAY 1922, HEADED ‘‘ 1HE PowEer
oF CrErgs .

#63. Mr. Kamini Kumar Chanda : (4) Has the attention of Govern-
ment been drawn to the paragraph ‘‘ The power of clerks ’’ at page 212 of
the Telegraph Recorder of May 1922 ¢

(b) And what steps, if any, in the way of precaution or prevention
has been taken and if not taken already, whether the Government do
propose to take suitable measures according to that timely warning ?

The Honourable Mr. A. C. Chatterjee : (a) Yes.
(b) Government do not consider any action necessary.

ArpeaLs OF THE OFFICE ESTABLISHMENT OF THE DIRECTOR (RENERAL OF
Posts AND TELEGRAPHS.

464. Mr. Kamini Kumar Chanda : (a) Is it not a fact that all cases,
appeals, etc., relating to the office establishment of the office of the
Director-General, Posts and Telegraphs, are noted on, before submission,
absolutely by one clerk who is understood to be the Appointment and
Camp clerk of the Deputy Director-General, P. O., and his views, which
are as a rule against complaints of the aggrieved staff are generally
upheld by the authorities ?

(b) Is it not a fact that recently an appeal has been decided by the
Honourable Member in charge of the Department of Industry and Labour
in favour of the appellant Babu B. B. Bose, a clerk of the office of the D. G.,
P. and T., an appeal which was previously thrice thrown out as noted by
the Camp Clerk of the Deputy Director-General ?

(c) Is it a fact that clerks of that office have recently submitted
individual appeals to His Majesty’s Secretary of State ?-

(d) Do the Government propose to make an inquiry and remove
the grievances of the clerks of the Director-General’s office in this matter ¢

L246LA B
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The Honourable Mr. A. C. Chatterjee : (¢) The answer is in the
negative. There is no such eclerk.

(b) Yes. His previous applications werée not however noted on by the
Camp Clerk to the Deputy Director-General, nor had that official anything
te do with their rejection.

(¢) Yes, five clerks have done so.

(d ) In view of the reply to (a) and to the second part of (b), (d) does
not arise.

REvIsioN oF THE PAy oF THE CLERICAL STAFF OF THE DIRECTOR GENERAL,
Posts AND TELEGRAPHS.

465. Mr. Kamini Kumar Chanda : Is it a fact that according to the
Special Departmental Committee (Booth Committee) appointed for the
revision of pay of the staff of the Director-General, P. and T., the cost of
revision was recommended as Rs. 71,736 per annum while thg cost of
actual revision according to Government sanction was Rs. 82,217, vide
item 26 of the report of the Retrenchment Committee page 266 ¢

The Honourable Mr. A. C. Chatterjee : The Committee recommended
a revision which, including the cost of two Officers appointments namely
Rs. 19,800, would have cost in all about Rs. 91,000 per annum. The cost
cf the revision sanctioned by Government amounted to Rs. 82,217.

GRANT OF PERCENTAGE INCREMENTS TO THE CLERICAL STAFF OF THE BWWREC-
TOR GENERAL, FosTs AND TELEGRAPHS.

-

466. Mr. Kamini Kumar Chanda : Is it a fact that percentage incre-
ments as against partial time-scale with retrospective effect from December
1919 as recommended by the Booth Committee and supported by the
Director-General was not given effect to by Government as being ‘‘ un-
necessarily liberal ’’ with the result that the majority of the clerks have
not been benefited ?

The Honourable Mr. A. C. Chatterjee : It is a fact that full cffect
was not given by the Government to the recommendations made by th.
(Committee or to the alternative recommendations of the Director General.

Improved rates of pay were however introduced from 1st March 1921
the effect of wh1ch was to give immediate percentage increments to the
lowest paid, or ‘ B class ’ clerks, and generally to improve the pomtlon of
the whole staff.

GRANT oF PERCENTAGE INCREMENTS TO THE CLERICAL STAFF OF THE DIREC-
TOR GENERAL, PosTs AND TELEGRAPHS.

467. Mr. Kamini Kumar Chanda : Is it a fact (a) that on 1st March
1921 the pay of the two clerks Babu H. M. Bose and Miss B. deMonte
of the office of the Director-General, P. and T., was Rs. 210 and 157 res-
pectively by accelerated promotions or otherwise 1

(b) That it the time-scale as recommended by the Booth Committee
was introduced their pay would be Rs. 157 and 147 respectively according
to their length of service and Rs. 42 and 67 respectively by way of personal
allowance would have to be granted to them to bring them to the time-
scale in case the Booth Committee’s recommendations were accepted 1
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And to avoid this grant of personal allowance to the two clerks specially
and to 18 others of the old A class clerks of that office the percentage
increments for all 290 clerks were granted ?

And that the granting of this percentage increments did not give
adequate benefit to the majority but created various sorts of anomalies,
viz., equality of pay of the clerks irrespective of the length of service
speclally among the old B class clerks ¢

The Honourable Mr. A. C. Chatterjee : (a) Yes, including allowances.
(b) Percentage increments where given were granted as a general
principle and not for the particular purpose suggested by the Honourable
Member. Nor are Government prepared to admit that the benefits con-
ferred were inadequate. Where anomalies were created, representations

asking for their removal were, as far as possible, dealt with as special
cases.

GRANT OF PERCENTAGE INCREMENTS TO THE CLERICAL STAFF OF THE DIREC-
TOR GENERAL, PosTs AND TELEGRAPHS.

468. Mr, Kamini Kumar Chanda : (a) Is it not a fact that the grant
of percentage increments for the clerical staff of the office of the Director-
General, P. and T., has caused discontent to the clerks advanced in
service ¥

(b) Do the Government propose to rectify those at an early date ¢

« The Honourable Mr. A. C. Chatterjee : (a) No. _,.‘;.?‘,'
(b) Does not arise. -

REvIsiON oF Pay oF THE CLERICAL STAFF OF THE DIRECTOR GENERAL, PosTS
AND-TELEGRAPHS.

469. Mr. Kamini Kumar Chanda : Is it a fact that since 1919 the
question of granting a living wage to the clerks of the Indian Secretariat
and zttached offices was being considered by the Government of India,
the Department of Commerce and that the P. W. D. recommended that
the pay of the office establishment of the office of the D. G. P. and T., should
be revised on the basis of, the Bengal Secretariat ?

The Honourable Mr. A. 0. Chatterjee: The question of revising the
pay of the staff of the Director General, Posts and Telegraphs Office was
under consideration between 1919 and 1921 with the result that from 1st
March 1921 revised scales of pay were sanctioned.

The reply to the second part of the question is that no such official
recommendation was made as the revision was referred to a special com-
niittee and dealt with on their report.

THE II‘\IDIAN CRIMINAL LAW AMENDMENT (REPEALING) BILL.

Mr. President: The Assembly will now proceed with the considera-
tion of the Bill to repeal certain provisions of the Indian Criminal Law
Amendment Act, 1908.

Clauses 2 and 3 were added to the Bill.

(Mr. President called Pandit Madan Mohan Malaviya to move his
amendment, but he was not present in the. Chamber).

Bil Clause 1 and the Title and Preamble of the Bill were added to the
ill. : )
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Dr. H. 8. Gour (Central Provinces Hindi Divisions : Non-Muham-
madan) : Sir, I move that the Bill be passed. In doing so, I do not wish
to recapitulate the arguments that have influenced me and my friends in
asking this House for the repeal of Part II of the Criminal Law Amendment
Act. In introducing the Bill I pointed out how I was carrying out the
unanimous recommendation of the Repressive Laws Committee upon which
the Government were represented and whose recommendation was un-
animous on this point. I have given to the House the ipsissima verba of
that recommendation, which was to the effect that the Committee hoped
that the Bill would be introduced in the Delhi Session of 1922 for the
repeal of the Criminal Law Amendment Act. Honourable Members will
remember that the Government did partially earry out the terms of this
recommendation. They introduced a Bill repealing only Part I of the
Criminal Law Amendment Act, but left Part II intact. Part II of the
Criminal Law Amendment Act was sought to be repealed in the last
Assembly, but without suecess. That attempt had been renewed by this
Assembly. Honourable Members will remember that during the previous
stage of this Bill we pointed out to the Government how the. provisions of
Part IT of this Act were obnoxious to the acknowledged and well under-
sicod principles of eriminal jurisprudence. We also pointed out how the .
prototype of this Act, namely, the Irish Coercion Act, contained safeguards
which are- wanting in this Aet. We also pointed out how the Governor
General in Council, and latterly since the Devolution Act, the Local Gov-
ernments, have been given the power to declare any association as unlaw-
ful. The Honourable the Home Member replying to this part of the debate
laid emphasis—I submit undue emphasis—upon the wording of section 15,
sub-clause (2) (a) of the Act. I have no doubt he wanted to impress upon
this House the desirability of arming the Government with the power of
suppressing violent -and dangerous conspiracies ; but if Honourable Mem-
bers will turn to section 16 they will find a ready answer to the arguments
of the Honourable the Home Member, for they will find that while an
unlawful association is defined in clauses (¢) and (b), section 16 of the
Act lays down that if the T.ocal Government is of opinion that any asso-
ciation interferes or has for its object interference with the administration
of law or with the maintenance of law and order, or that it constitutes a _
danger to public peace, the Local Government may, by notification in the
official Gazette, declare such association to be unlawful.

Honourable Members will further find if they turn to clause (b) of
section 15 that any association, which has been declared to be unlawful by
the Local Government under the powers hereby conferred, is an unlawful
association. Consequently it comes to this that the Local Government,
rather the Governor General in Council in 1908, and since the passing of
the Devolution Act-of 1920, the Local Government, has been given the
absolute right of declaring any association as an unlawful association.

The Honourable Sir Chimanlal Setalvad on the last occasion when this
Bill was before this House pointed out that this large power conferred upon
the Local Government was not subject to scrutiny or control by any
judicial ‘authority, and it came to this that the Local Government may
declare any body of men as constituting an unlawful association, and
thereafter the members are exposed to the penalty which is preseribed in
the following section. Now, Sir, one fact which I want particularly to
draw the attention.of the House to, and that fact I hope the Honourable
the Home Member or any other océupant of the Treasury Benches will
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take note of, is this. Suppose the Local Government declares a member
or an association to be unlawful and afterwards hands him over to the
magistrate for the purpose of passing sentence, what is to be the measure
of punishment ¥ The magistrate says, ‘‘ You come hefore me as a member
of an unlawful association. I have now to mete out the sentence.’”” The
accused says, ‘‘ I am not a member of an unlawful association ; I am an
innocent map and have been wrongly notified as a member of an unlawful
association, and I am therefore entitled to the verdict of acquittal.”” The
magistrate says, ‘‘ You are a member of an unlawful association upon
the finding of fact by the Executive Government, beyond which it is not
competent for me to go. I am here the sentencing officer and all I have
now to find is what should be an ddequate sentence that I should pass
upon you.’’

Now, Sir, it is a well-known principle of law that the measure of
pnnishment is the degree of crime, and if the magistrate is not in a position
to inquire into the eriminality of the accused, how is he to pass adequate
sentence ¢ And that is the position in which the judjciary in India is
placed by the passing of what was considered to be an emergency legisla-
tion.

I further beg to point out that whatever may have been the immediate
causes which led to the enactment of this Act of 1908, the Government
themselves acknowledged in 1913 that this Act was not sufficient to cope
with the mischief it was intended to be directed against, and in 1913 they
passed what is known as the Conspiracy Act adding two important see-
tions to the Indian Penal Code. In 1913 they said that the Aect of 1903
was a scrap of paper. They did not say so in words, but they meant it.
They said it was not sufficient and had failed of its effect. In 1924 they
say that the Aect of 1913 is not sufficient, because they cannot get sufficient
cvidence to bring the offence home to the accused, and they therefore want
. not only the retention of one or other of the penal provisions of the eriminal
Jaw of this ecountry but both.

Now, Sir, I pointed out on the last occasion that if there is disturbance
of law and order of the character described by the Honourable the Home
Member and by his predecessor in office in this House, the Government
are empowered to resort to the ordinary provisions of the law which have
heen considerably strengthened by the addition of the two sections to
which I have adverted. They have never tried those sections because they
say they cannot get sufficient evidence for it.

Now, Sir, my Honourable friends in saying so are on the horns of a
terrible dilemma. I wish to ask them, ‘‘ If you have no evidence to prove.
that a particular man is guilty, how are you justified in notifying him as
a member of an unlawful association ? What are your data, and upon
what grounds do you feel justified in issuing your notification under sec-
tion 16 of Part II of the Criminal Law Amendment Act ?’’ Surely, Sir.
it must be upon some evidence, and if it is upon some evidence which you
consider as sufficient, why should you fear that that evidence should be
examined and scrutinised by a trained judiciary ¥ That I submit is a
weakness of Part II of the Criminal Law Amendment Act, and I have
no doubt that when the Repressive Laws Committee recommended its
repeal, they were influenced by the considerations to which I have adverted.
Well, Sir, it has been said, I do not know with what degree of cogency,
that if we were to repeal Part II of the Criminal Law Amendment Aect,
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Government would be deprived of the power which they possess of sup-
pressing lawlessness and crime, and the Honourable the Home Member, at
the last sitting of this House, when this Bill came up for further consi-
deration referred to a large number of cases of dacoity and murder, which
he said had taken place in Bengal, and in shich some of the miscreants
had been brought to book. I pointed out, and I repeat it t6-day, that in
spite of the recrudescence of crime in Bengal, the provisions of Part II
of the Criminal Law Amendment Act have not been put in force in that
Province, and therefore it follows that the ordinary law is sufficiently
strong to ecope with the erime of the nature described by the Honourable
the Home Member. I therefore feel that I can safely ask this House to
support my motion that the Bill be now passed, and I make that motion.

Mr. H. Tonkinson (Home Department : Nominated Official) : Sir
speaking in this House a few days ago, my Honourable and learned friend
Mr. Jinnah said that the Honourable the Leader of the House did not
mind how foolish a decision this Assembly might arrive at on a particular
matter. I am.speaking from memory, but that is, I think, the substance
of a remark which he made. My Honourable friend was very mistaken,
and 'this is one of the reasons why I rise now in the hope that even now, at
this last stage, we may persuade the Assembly against the acceptance of
<his motion. We consider in fact that the passing of this Bill in the present
condition of affairs in India would be so opposed to the interests of the
country that, even if we look only at the reputation of this Assembly, it
is desirable that the Bill should not be passed. I do not wish to take up the
time of the House for long, but I do wish to refer to certain aspects of the
case which have not, I think, received much attention-in the Assembly.

The Bill, as we know, seeks to repeal the portions of the Criminal
Law Amendment Aect, 1908, which deal with unlawful associations.
That is, the present Bill proposes to remove a restriction upon what is °
known as the right of association. This right may on the one hand be
regarded as an extension of the right of individual freedom. For
example, if A B and C may lawfully pursue a particular course of
action, if acting without agreement, then A, B and C may pursue the
same course of action when acting under agreement. This, however, is
not a complete statement of the case, for on the other hand the right of
association may greatly restrict the right of freedom of individuals.
This is due to a fact that, according to Professor Dicey, has received but
little notice from English lawyers, namely, that whenever men act in concert
for a common purpose, they tend to create a body which from no fiction
of the law, but from the very nature of things, differs from the indivi-
duals of whom it is composed. A body created by combination, whether
a political league, or a trade union, by its mere existence, limits the
freedom of its members and tends to limit the freedom of outsiders.

‘“ Espirit de corps,”’ to quote again from Dicey, ‘‘is a real and powerful
sentiment which drives men to act either above, or still more often, below the

ordinary motal standard by which they themselves regulate their conduct as
individuals.’’

I doubt whether it is necessary for me to refer at length to the
application of the.e remarks to India. One has only to remember the
proceedings of the volunteer movement in India a few years ago to see
how seriously combinations of persons may curtail the freedom of out-
giders. For my.present purpose the point which I wish to make is that
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at the present day the exercise of the right of association raises difficul-
ties in every civilised country. In England, as elsewhere, trades unions
and strikes or federations of employers, and lock-outs; in Ireland the
boycotting by leagues and societies of any landlord, tenant, trader or
workmen bold enough to disobey their behests or break their laws ; in
the United States the efforts of mercantile trusts to create for themselves
huge monopolies ; in France the alleged necessity of stringent legislation
in order to keep religious communities under the control of the State ;
in almost every country, in short, some forms of association force upon
public attention the practical difficulty of so regulating the right of
association that its exercise may mneither itrench upon each citizen’s
individual freedom nor shake the supreme authority of the State.

I doubt whether it is necessary, for me, Sir, to develop further the
theoretical justification for special provisions of law relating to associa-
tions. I should like, however, to cite an authority which was appealed
to in another connection by my Honourable friend Pandit Motilal Nehru
the other day. I refer to Professor Sidgwick. He refers to the danger
of obstinate and systematic disobedience to Government being materially
increased by the formation of organised associations and to certain kinds
of acts which, when done by individuals, may be unsuitable for legal
repression, but which become more grave and more palpably mischievous
when carried out by the organised co-operation of a large group of persons.
Further he refers to the danger of disorderly conduet, and he says :

‘¢ This constitutes an adequate ground for special repressive intervention if it
becomes manifest that the ultimate design of a political association is to use unlawful
violence for the attainment of its ends, or if ’’—and here the Professor might well,
1 think, have been referring to recent conditions in India,—*¢ even though it formally
repudiates unlawful methods, its operations have a manifest and persistent tendency
to cause such violence. Under these circumstances it is in harmony with the
principle on which indirectly individualistic interference has before been justified,
that the whole corporate action of such an association shall be prohibited and sup-
pressed, even though a part of its operations may be perfectly lawful.’’

Mr. V. J. Patel : All that applies when the Government are res-
ponsible.

. Mr. H. Tonkinson : And then in a note, to which I think I should
invite the particular attention of this House, Professor Sidgwick says:

‘¢ It will often tend to minimise the required interference if the suppression
be not performed once for all by the Legislature, but from time to time, so far
as may be required, by the executive temporarily invested with special powers.
Such powers, if they are to be useful at all, should be somewhat wide ; or else the
attempted repression may be evaded by the reconstitution of the dangerous associa-
tion under a new name; but the use of these wide powers should be carefully
watched by the legislature.’’

1 think, Sir, this quotation enables me fittingly to leave the theoretical
justification for legislative provisions relating to associations,. pecause
it is in conformity with the principles laid down in the note which I
have Jjust read that the Act which it is now proposed to repeal has been
framed.

Dr. H. 8. Gour : It justifies temporary. legislation.
Mr. H. Tonkinson : And that note, I would remark, is a note by an

authority whose greatness was appealed to so recently by the Honour-
able Pandit Motilal Nehru:

I now turn to the remaining portions of the Act of 1908. What
does it consist of ¥ In the first place an unlawful association is defined
in sub-section (2) of section 15. I will leave clause (b) for the present.
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Clause (a) includes among unlawful associations those which ‘‘ encourage
or aid persons to commit acts of violence or intimidation or of which the
members habitually commit such acts.”” The provisions of this clause,
Sir, of section 17, which provide for the penal sanction, and of section 18,
which provide for the continuance of the association after a formal act
of dissolution or change of title, have not been seriously -questioned in
this House. I submit, Sir, that these provisions are so reasonable, so0
consonant with the principles of criminal jurisprudence that save
perhaps in regard to a few minor particulars they cannot be seriously
questioned. It has been suggested that the provisions are covered by
the ordinary criminal law. But that is not so. Proof that A, B, and C
have joined in a criminal conspiracy is very different from proof that
X is an unlawful association and that A, B, and C are members of such
an association. From what I have already said there can be no doubt
that mere membership of an association of the kind defined in clause (a)
of section 15 (2) should be sufficient to constitute a criminal offence.
My Honourable friend, Pandit Motilal Nehru, speaking on this Bill,
referred to the magnificent system of law and jurisprudence which has
been handed down in England from generation to generation and which
is the pride of the England of to-day. I mnote, Sir, that that system
contains provisions of a similar nature to those which I am now consider-
ing. Members of certain societies are deemed guilty of the offence of
unlawful combination and those societies include inter alia those which

‘¢ administer engagements purporting or intended to bind persons taking the
same to disturb the public peace or to obey the orders or commands of Any com-
mittee or body of men not lawfully constituted or not to inform or give evidence
against any associate, confederate or other person,’’ and so on.

Sir, speaking in 1913 on the Conspiracy Bill to which my Honourable
friend, Dr. Gour has referred, Sir Reginld Craddock quoted the remark
of Sir James FitzJames Stephen :

.  ‘“If you find a gap in your criminal law stop it as soon as you find it, in a
quiet time if possible, in troubled times if you must.’’

The sponsor for this Bill on the other hand seeks not to follow this
course but deliberately to make a gap in our law. He has not attacked
these provisions, but nevertheless he proposes to repeal them. I admit
that he and other Members of this House have attacked other provisions
of the Act of 1906, but then their proper course is to propose an amend-
raent of those provisions and not the repeal of these provisions which,
I submit, Sir, ought to remain a part of the permanent law of the land.
Admitting as they must do the justice of these provisions, they ought
certainly to vote against the present Bill.

I now turn to the provisions which have been attacked. They are
those which enable the Local Government to declare an association as
unlawful. This power, as I have already indicated, and as Professor
Sidgwick has said, ought in certain circumstances to be vested in the
Executive Government. When may a Local Government declare that
an association is unlawful ¥ This is provided for by section 16 which
gives the power to the Local Government when it is of opinion that

‘‘ any association jnterferes or has for its object interference with the administra-

tion of the law or wifh the maintenanece of law and order, or that it comstitutes a
danger to the public peace.’’

I would now like to draw atention to what my Honourable friend Dr. Gour
has just said about membership. He suggested that the Executive
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Government by notification declares that a man is a member of an
association and that when the accused appears before the Court he is
not able to prove that he is not a member. This, Sir, is quite wrong
as any one who reads the provisions of the Act will at once see. If any
association has for its object or if its operations are normally attended
by the consequences set out in seection 16, I think that all Members in
this House just admit that membership of such an association ought
in the interests of good government to be made a criminal offence. If
then we admit for the present the existence of such circumstances in
India, the objections should be directed not to the repeal of the Bill
but as to the manner in which the provisions have been worked. We
have been told that the powers have been improperly used. I have
not got time to discuss this question at length. I would, however,
remind the House that a Committee of which Dr. Gour who has moved
this motion and Sir Sivaswamy Aiyer were among the members who ex-
amined this question three years ago. I understand that they had access to
confidential documents and they accepted the view that the provisions
had been useful in regard to, and I gather from their report, properly
applied against, the volunteer movement *in India. The provisions are
now being used in the Punjab. I have not sufficient knowledge of the
details of what is happening in that province to speak at length on this
subject. But I take it that every one here will admit that there have
been instances there which would have called for what was deseribed
by Sir Malcolm Hailey as the exercise of that higher law which bids
the State to protect the ecommon citizen against intimidation, terrorism
and wrong. The Act was passed, as we all know, to deal with "anarchical
crime in Bengal. In regard to the portions of the Aet which still
remain on the Statute-book Sir Harvey Adamson said that it was
hoped that the provisions would be mainly preventive. He explained
that the Government of the time believed that the effect of declaring
an association unlawful would be to separate from it many of the young
and comparatively guiltless and also to deter the older men from giv-
ing it henceforth the assistance, pecuniary or otherwise, which from
inclination, thoughtlessness or fear they had given it in the past. He
said, ‘‘ We hope to separate the waverers from the real eriminals ’’.
The value of this weapon as against anarchical erime in Bengal was
questioned in this House a few days ago. Our position in regard to
anarchical crime is, however, still, as was explained by the Honourable
the Leader of the House, the same as when the Act was passed. We
hope to be able to utilise it to separate the waverers from the real
criminal. We have little hope to secure by these provisions the real
criminals. We still think we may be able to deter the waverers, and
in any case, the position, as stated in this House by the Honourable Pandit
Motilal Nehru, is so serious that we are not prepared, in view of our
responsibility for the maintenance of law and order, to abandon any
weapon at the present juncture. Sir, I oppose the motion.

Lala Duni Chand (Ambala Division : Non-Muhammadan) : I
belong to that provinece in which the Criminal Law Amendment Act
has been applied most- wantonly and most indiseriminately. It is
particularly my duty to ask.for the repeal of this Act which has been
popularly called for the last three years a lawless law. I say, Sir, that
it has been applied in the Punjab during the last three years and it has
been applied on a very very large scale. It is still in force in several
districts of the Punjab and if I mistake not it still applies to the Akali
jathas. Government might say that it is not possible for us to rule
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the Punjab without the help of this Act. I would say that if it is
necessary for you in order to rule the Punjab to have an Act like this
you should admit your defeat and adopt other means to rule the
Punjab. It is a matter of humiliation for the Punjab that the Act is
still kept as a sword of Damocles hanging over its head and
allowed to fall on it from time to time. It is a¢ law with
regard to which the samest leader that we have got. here,
Pandit Motilal Nehru, said that if it is again applied to his province he
will break it. If that is the attitude of a most revered and rational
leader like Pandit Motilal Nehru, Government should think twice
before keeping the Act any more on the Statute-book. Then there is
another point. I know that almost every law, even the best law, can
be abused and misused. I say with regard to this law that it has been
most easily and most frequently abused. I will not allow any law to
remain on the: Statute-book which can be so wantonly abused and
misused in the case of a very large number of people. If you could be
diseriminate in its application I could understand that perhaps in
certain circumstances you might be allowed to use it but I know it as
a fact that you have abused it, you have misused it and you have never
taken into consideration the feeling of the country with regard to this
law. I cannot be positive now but till the last winter session of the
Assembly this Act was in force in my own district. The Government
have been declaring at the top of their voice that non-co-operation is
.dead, that the people are entirely changed. In spite of these declara-
tions you are keeping this law in force in the Punjab and in those
districts which are absolutely quiet and non-violent. It was argued the
other day from the Government Benches that if you are going to repeal
this law what substitute are you going te give us. In the first place,
I say that if there is a law that is positively bad, that is against all

- principles of jurisprudence, I would not care to give you a substitute.

So far as my experience goes, there is a substitute handy and ready
in the two codes, the Indian Penal Code and the Criminal Procedure
Code. I know it for a fact that there is no situation with which you
cannot deal by having recourseé to these two Codes. May I ask you
if in hundreds and thousands of cases you have not applied sections
107, 108, 108-A, 109 and 110 of the Criminal Procedure Code. I know
a case when there was satyagrahe in Nagpur. A- graduata from the
‘Madras University went to join the satyagraha and he was bound over
under section 109 because he had no ostensible means of livelihood.
If you want any substitutes I say that these are the substitutes. I do
know that these sections should not be applied. They have a limited
scope. The framers of those sections never meant that they should be
applied in cases to which they have been applied. You may use them
if you like, it may be to your credit or your discredit. I look upon laws
of this kind always as liable to abuse. It has got great resemblance
to the Defence of India Act. I say that I can help Government in
retaining a law of this kind only in one case, that is during war time.
‘There are no war conditions.now and there is absolutely no justifica-
tion to apply this law and retain this law. So far as I know, during the
last three years, thete has been a demand from the highest to the
lowest for the repeal of this law. I would invite the attention of the
House to what the greatest lawyer, Mr. C. R. Das, said. When he
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presided over the Indian National Congress he traced the history of
laws of this kind. He was of opinion (any body who carcs to read
his presidential address can see for himself), as an emiunent lawyer and
not as an agitator, that this law is opposed to all principles of juris-
prudence, to all principles of public morality. When opinions have
been expressed even from moderate quarters for the repeal of this law,
when a motion of this kind is brought forward by a sane man like
Dr. Gour, I think that should be sufficient to open the eyes of the
Government and Government should not say that it is only agitators
and extremists that want the repeal of this Aet. It is conclusive proof
of the fact that the whole of India, call it Nationalist, zall it Extremist
or Moderate, wants the repeal of this law. To me it is a matter of great
surprise that even up to this time there should be opposition to a motion
like this. Can the Government say that there is any element in the
country which is opposed to the repeal of this taw ? If that is the view
of the country, as has been represented by various shades of opinion,
Government should, in conformity with the spirit of Reforms, come
forward and say that this law should be repealed because the whole
country wants it to be repealed. It does not appear edifying that
even after three years of Reformed (Government you should still retain
this measure on the Statute-book. It has sufficiently disgraced your
Statute-book and I would ask you that a Statute like this should not
be kept any more on the Statute-book. I know it is certain that we
are going to repeal this law by an overwhelming majority. I am fully
confident of that. It will then be open to you to keep it on the Statute-
book or not but, so far as the universal voice of the country is con-
cerned, I think there is no doubt that the country thinks that this law
should be repealed. I hope that Government will take note of the feel-
ing of the country and agree to this motion.

Mr. M. A Jinnah (Bombay City : Muhammadan Urban) : In the
first instance I think Mr. Tonkinson has eompletely misunderstood me
when he attributes to me the suggestion that it did not matter how foolish
the decision may be that this House should come to.

Mr. H. Tonkinson : On a point of explanation I may say that the
remark of my Honourable and learned friend to which I referred was
to the effect that the Honourable the Leader of the House did not mind
how foolish the decision of this Assembly may be.

Mr. M. A. Jinnah : I never said anything of the kind, Sir. T think
the Honourable Member has quite misunderstood me. 1 have got the
manuscript of my speech here ; if the Honourable Member likes I will
send it across to him,

- Next, he said that the reputation of this House was at stake if it were
10 repeal this Act. Well, Sir, it seems to me that every now and then this
argument is trotted out, that, if we do a particular thing which they
do not like, our reputation is at stake. Sir, our reputaiion is at
stake and we are determined to put an end to this foolish determination
of those who are advising the Governvient to continue this Statute ; and I
say that if this House wishes to redecm its reputation in the eye of
the civilised world it should insist upon the removal of this
Statute from the Statute-book. Sir, Mr. Tonkinson’s speech was a beauti-
ful essay, rich in quotations from most elementary text-books. But he
never answered the question which I put in this House and I repeat that
question again. Will he show me anywhere in the world where the Govern-
ment have in normal times—of course we are at issue on that point, whether
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these are normal times or not—but will he show me any Government in
normal time coming to a Legislature and asking for powers such as are
contained in this Statute ¢ I say, Sir, no Legislature and no Government
will dare to ask for the powers contained in this Statute. If that proposi-
tion is sound, then I ask Mr. Tonkinson and I ask the Government on the
other side there, do they think that there is that danger, tkat emergency,
which entitles them to come to this House to-day and say that they must
be allowed to retain this Statute on the Statute-book ¢ Now that is the
question to which the lecture nf Mr. Tonkinson does not reply. (The .
Honourable Mr. A. C. Chatterjee : ‘‘ We discussed it the other day.’’)
I am answering now the speech that has been made to-day on behalf of
the Government. I do not wish to repeat what I said to meet the Honour-
2ble Mr. Chatterjee as to his law. Now, Sir, the point is this. The Govern-
ment have not shown us a single instance, excepting the recent association
1 the Punjab, which has been dealt with under this Act. They have not
shown us a single instance where an association that was bent upon re-
volutionary ecrimes or anarchical movements has been dealt with under
this Statute. That is admitted. Then what are the associations that you
want to aim at ? If you cannot touch the revolutionary organizations,
if you cannot touch the anarchical movements under this Statute, because,
as far as I understand, Sir, these bodies have no address, they have no
specific location and their membership is unknown even to Government,
omniscent as it is, then what are the associations that you wish to deal with
under this Statute ¢ That is the question I ask the Government. The
answer is those associations which Mr. Tonkinson with his mentality may
think are interfering with the administration of the country. The frame
of mind which he displayed in his speech is one of a ruler who is deter-
mined to brook no interference with the administration of this country,
and those are the orders he will pass against any association which comes
into disfavour either with himself or with the Honourable the Home
Member. And then what happens when that association has no right to
be heard, no right of defence ! It has got to be disbanded, and as I said
before, if I had the misfortune to belong to such an association I have
either got to go to jail or resign against my own conviction that the asso-
ciation is perfectly lawful and that its aims are loyal and patriotic. And
why ? Because Mr. Tonkinson does not agree with me. That is the ques-
tion which this House has got to decide, and I say this, that, if this House
did anything but vote for the repeal of this Statute, it would lose. its re-
putation.

Pandit Motilal Nehru (Cities of the United Provinces : Non-
Muhammadan Urban) : As I have been honoured by the Honourable
Mr. Tonkinson by his references to me more than once in the course of
his speech, I think it is but fair to me and to him that I should be allowed
to trespass on the patience of the House for a few minutes. I have often
had the misfortune of being misrepresented by the opposing Counsel in
law courts and of having my argument so twisted as to be used in support
of his argument. But the manner in which the IIonourable Mr. Tonkinson
has persuaded himgelf to believe that he has the support of my own
argument for his case is, to say the least of it, most surprising. He says
that I gave my opinion as to what the present condition of the country
was and as to what it may become, and in those circumstances he says it
will be very unwise for the Government to throw away the weapon that
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they have. Now, Sir, the whole drift of my speech on the second reading
of this Bill was that it was the Government who was respcnsible for these
associations ; that it was the Government that had brought them into ex-
istence, and that if you do not mend your ways, you may be sure that one
fine morning you will wake up to find the whole country a honeycomb of
secret societies. That was my argument. I said you were standing on
the edge of a’precipice. Have a care, one false step will hurl you many
fathoms down into the abyss. Mr. Tonkinson says that on my own show-
ing it is for the Government not only to stand on the brink of the abyss
but also to dash down into it. He is welcome to use my argument . in
that way. . :

The fact that you have not heen able to touch the associations that you
are afraid of, namely, the anarchical associations, under this Part of the
Act and the fact that you cannct possibly touch them, were my reasons
for asking you to desist from keeping this law any longer on the Statute-
book. I asked the Honourable the Home Member at the time when he
was talking of this law as a weapon how the weapon was proposed to be
used. He said in effect what the Honourable Mr. Tonkinson has said to-
day, namely, that by suppressing such associations at an early stage he
would prevent them from ripening into anarchical associations. Mr. Ton-
kinson has now said that the law may be applied to waverers. Now, Sir,
that is a very dangerous proposition and one which we should examine
further. How are we to know who are the waverers, and how is the law
to deal with waverers ? I think the only law to meet a contingency like
the one contemplated by the Honourable Mr. Tonkinson would be one
enabling you to take charge of all the young men in the country whose
minds are beginning to be imbued with patriotic ideas, who begin to think
of their country, and of their lot in it, who are wavering between joining
an anarchical movement and doing what they can for their country in
other ways. The only law which will meet a case like that would be a law
if you can have it passed in this House or any other, enabling you to take
charge of all the young men in the country to see that they may not develop
at a later stage into anarchists. Then the Honourable Member referred .
to one class of criminals, the Congress volunteers. The line upon which
they stood was that one false step would lead them to anarchy. The
right step, which of course would be the application of the Act, would make
them very good citizens. These volunteers were Congress volunteers.
What did they object to ¥ They objected to any encroachment on the very
natural and elementary right of association which this Act denied to them.
They were a determined set of people—there was ro wavering there.
They went to jail in their thousands and in their tens of thousands by
breaking this very law, knowing fully what they were doing, and deter-
mined to do it again if occasion arose. Can you call them waverers ¢
They did it, and there were so many of them who followed this course that
you were not able to send them all to jail. To do that you would have to
convert the whole of this country into an enormous jaii. Well, then,
what is this weapon for ¥ As Mr. Jinnah has said, and as I have shown
in my remarks on the second reading of this Bill, you ecannot possibly
touch any real anarchical society. I hope I have disposed of the argu-
ment, so far as it deals with waverers.

Then it is said that such a law is not peculiar to this country.
My Honourable friend has unearthed some old English Statute, in which
he says that the law of unlawful assemblies is very similar to the law laid
down in this Act. I am sorry I was not in the House when he made

-
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those observations ; I shall only deal with them on the report I have received
of his remarks. Well, no one has ever denied that unlawful associations
have to be dealt with under the law, that there have been laws dealing with
unlawful associations from the beginning of civilization, and that there
will be such laws to the end of civilization. But I should like to ask the
Honourable Mr. Tonkinson whether any man in England incurring the
displeasure of the bureaucracy—I mean the executive, there being no
bureaucracy in England—ecan be declared to be a member of an unlawful
assembly. The objection to this Aect is that it leaves in the hands of the
Executive what is the province of the Judiciary. I say with confidence
that there is no law of this kind in any ecivilized country, there never has
keen and never can be any such law in a civilized country in normal times,
‘namely, in times like these. When I say ‘‘ normal times ’’ I distinguish
such times from those when it hecomes necessary to enforce martial law.
In such times there may be any number of secret societies, and conspiracies.
It is for the ordinary law to deal with them. There can be no other law
which leaves it entirely in the hands of the Executive to decide whether a
particular association is unlawful or not. But once a court of law holds
that a particular assoeiation is an unlawful assembly, there are the provi-
sions of the ordinary law to deal with that association. You do not want a
special Act for it. The real sting of this Aect lies in the fact that you rob
the Judiciary of its proper function and invest the Executive with a power
which it does not and should not possess in any country. That was my
point, Sir. As for the reputation of this House, well, I do not know how
much of it is left in the minds of my friends opposite. I think it was the
weakest reed for my Honourable friend to rely upon. The reputation of
this House is that it has pledged itself to the repeal of all repressive laws.
That this is a repressive law can admit of no doubt. The House will only
justify its traditions and its reputation if it passes this Bill.
’(’A)Se'veral Honourable Members : ‘‘ 1 move that the question be now
put.

Mr. H. Calvert (Punjab : Nominated Official) : Sir, I had hoped
that it would not be necessary for me to take any part in this debate,
but as several speakers have mede a specific reference to the province
which I represent and to happenings in that province, it seems desirable
that the views held in that province with regard to the situation should
be placed before the House. (Mr. M. A. Jinnah : . Whose views ?) Sir,
‘the ground I tread is rather difficult, and I have no desire to wound the
feelings of any people who are in sympathy with that particular associa-
tion. I will only say that in that provinece a body of men, whom we
need not further mention, started an association and registered it under
the Societies Registration Act, 1860 ; that association had objects both
lawful and laudable ; but, Sir, other men took possession and conirol of
that association and diverted its aims and its activities into other channels.
That association set about dire-tly to challenge not only the authority
of Government but the authority of the ordinary forms of law. It chal-
lenged, Sir, the authority of law itself, and the Law Courts and, Sir, the
law that it challongded was no repressive law but the ordinary civil law
of the land, the ordinary law of property.

Mr. Chaman Lall : On a point of order, may I ask the Honourable

Member whether he is aware that the case is sub judice and he ought not
to refer to it ¢ )
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Mr. H. Calvert : I refer to no case at all.

Mr. Chaman Lall : The Honourable Member has referred to the
leaders of this organization. Those particular leaders arc now in jail.
I consider that case is sub judice.

Mr. President : Does the Honourable Member acknowledge that
the description given by Mr. Chaman Lall is accurate ?

Mr. H. Calvert : No, Sir.

Mr. President : Order, order. Will the Honourable Member kindly
tell me to what he is referring ¢

Mr. H. Calvert : I am referring to the action, Sir, of asso_ciatioﬁs in
the Punjab, which were declared unlawful associations.

Mr. President : Is he or is he not referring to a questicn under the
jurisdiction of a Court ?

Mr. H. Calvert : No, Sir.

I am referring to cases whicit have been already decided—there have
Leen a large number of cases decided in the Punjab. I am going to deal,
Sir, with what happened before the application of the Act and which
led up to the trial, the trial of certain members of an unlawful association ;.
I am taking the period prior to the association being declared an unlawful
association.

Now, Sir, we admit that this Act, which Dr. Gour desires to repeal,
is a special Act of a very exceptional nature and which should only be
applied in exceptional situations. There were a very large number of
cases coming to courts and decided daily by the courts in which the
ordinary law of the land was being defied. For two years the Government
tried to use only the ordinary laws of the land. For two years various
measures were put into force. We tried avoiding arrests and arrest-
ing. We tried ordinary trials under the ordinary law of the land ; we
sent people to- prison. We tried releasing prisoners on a large scale.
Everything failed. It was only after two years of trial of the ordinary
law of the land and when parties of perambulating pilgrims were sent
* into territory not under the authority of this Assembly that the special

law was invoked. Now, Sir, the result was that a situation arose whichk
the ordinary law of the land was unable to cope with. There ##e in the
Assembly, Sir, many Honourable Members who are in the profession of
law and they are bound by their profession to uphold the authority of
the Courts. I would ask them what they would do if they were appointed
Judges and they found that their courts were flouted, that the law they
administered was openly flouted, when they found that they gave
decrees and those decrees could not be executed because their authority
was defied. If, Sir, they pressed for punishment of the direet offenders,
they found that they were immature youths, old men or prople who were
the dupes of others. If the lawyers of this House were placed in a
position like that, when even the compounds of their courts are erowded
with a large number of people armed and marshalled for the purpose of
defying them so that they could not carry on their work, they would
apply for special methods. ‘

Now, Sir, the main point I seek to make is this, that in this province
we had two years’ trial of the ordinary law. Most of the convictions
that have taken place in connection with this movement have been con-
victions under the ordinary law of the land, and I hold, Sir, that no

-
-
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evidence has been given in this Assembly that the special powers had
been in any way abused. So far, this Act has been applied not only not
indiscriminately but it has been applied only when matters were reaching
a stage when territory outside British India was being affected.
I would only add one word. In the opinion of every onc responsible for
n:aintaining in that province respect for the ordinary courts, adminis-
tering the ordinary law and trying to uphold the ordinary right of person
and property, in the opinion of all these people, the time for repeal of
this Act has not yet come. I therefore oppose Dr. Gour’s Bill.

Dr. H. 8. Gour : I should like very briefly, Sir, to reply to the
Hounourable Mr. Tonkinson, who has defended this piece of legislation
upon theoretical and practical grounds. Dealing with the law of asso-
ciations, he admits that it is a right of every man to associate and to create
and join associations, but he cites Professor Henry Sidgwick in support of
the view that where people associate in large numbers and are a menace
1v the peace and integrity of the State, the State is entitled to restrain
their movements and their actions. But in citing that passage, he did not
place emphasis, which the author of that work necessarily did on this,

“namely, that all interference by the State with the liberty of man is only
justified in cases of national peril and can be supported only by temporary
legislation. Now, Sir, I beg to ask, is this a temporary legislation ? 1If
it were a case.....(Mr. M. A. Jinnah : ‘‘ Is theres a national peril ? *’)
Is this a temporary legislation ? If it were the case, have a legislation
limited by a number of years. My friend qn the other side would have |
said ‘‘ It is covered by the enunciation of the principle of Professor
Sidgwiek,’”’ and I ask certainly with Mr. Jinnah, are we here in a state
of national peril ? Surely, Sir, even the Honourable the Home Member
and his associate, who have defended this measure, have nct gone the
length of describing this country as in a state of nationai peril. There-
fore, Sir, so far as the theoretical considerations are c¢oncerned, I
submit they go by the board. Now, we descend from the arena of
theory to that of practice. Are there any praectical considerations which
outweigh the initial principle to which even the Honourable Mr. Tonkin- -
son subseribes ¥ I ask the Honourable Member what justification is
there'for the retention of this measure on the Indian Statute-book, when
all the cases mentioned by the Honourable the Home Mecmber were
dealt with under the ordinary existing law ¢ The Honourable Mr.
Tonkinson has not vouchsafed any reply to it. On the other hand, there
is a tone of sub-conscious conviction in my Honourable friend’s remarks
when he said that there are provisions in this Aect which might be
modified ; and when he has admitted that fact, I submit he has paved
the way for the repeal of the whole of it. Surely, Sir, it was up to
the Government when they repealed Part I of the Criminal Law Amend-
ment Act to bring in a measure for the amendment of Part II, and when
we introduced this Bill in March last, we pointed out the flagrant
defects in the enactment, and we gave the Government ampie time and
opportunity to bring these provisions in line with the dictates of modern
Jurisprudence. What have they done ! Even at the eleventh hour
my esteemed friend Sir Chimanlal Setalvad asked the Honourable the
Home Member if he was prepared to modify its provisions. What was
the response ! The response was that he was not prepared to give
an unfertaking to that effect on behalf of Government. Now, Sir, what
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is, then, there to support this measure on the grounds.of. practical utility
« or practical considerations ¥ My Honourable friend read to the Membars
of this House the definition of an unlawful association. Heé read clause
{a) and when clause (b) confronted him, he dropped it like a hot potato.
He forgets altogether that, in view of clause (b), clause (a) of section
15 is unnecessary, because, on account of its large terms, clause {b)
empowers a Liocal Government to declare any association as.an unlawful
association. Therefore, my Honourable friend Mr. Tonkinson stadiously
avoided mentioning clause (b) or justifying it, and 1 can only take
it that he found it wholly unjustifiable. I think it was. with referenes
to clause (b) that my Honourable friend conceded, by impiication that
there are provisions in this part of the Criminal Law Amendwment Act
which might be amended and improved. I, therefore, submit, Sir, that
nothing whatever has been said in this lcng debate on this occasion
and on the last occasion which in the slightest degree shakes the posi-
tion of the Members on this side of the House that this piece of legisla-
tion is vicious in principle and vicious in practice and the sooner we
remove it from the Statute-book the better it will be for the reputatiom
of the Members of this Assembly. What answer has my friead given
to the pledge solemnly made by the Repressive Laws Committee, who
hoped that the Government would bring forward a repealing Act during
the Delhi session of 1922 for the repeal of this measure. Surely, Sir,
between January 1922 and September 1924 much time has eiapsed. The
undertaking given by the members of the Repressive Laws Committee
should have made good or the non-compliance with their recommanda-
tions justified on the floor of this House. I, therefore, submit, Sir,
that, because we stand committed by the recommendations made not
only by the members who are representatives of the non-official Memblers
of this House but also by the Home Member, who was a representasive
of the Government, we are, prima facie, justified and entitled to ask
for the repeal of this measure. We ask for its repeal upon the firet
principle, namely, the freedom of men and I ask my European friends,
who have struggled for the liberation of themselves and their peaple,
to support this measure of repeal and so uphold individual liberty and
the natural right of lawful assoeiations. My friend, the Honourahle
Mr. Tonkinson, while conceding the principle, said that, if the ease
goes before a magistrate, a man ecan show that he is not a member of
that association. I can only think that my learned friend has not read
section 17, the provisions of which not only make a person, who is.a
member, liable to the penaity, but even a non-member and an outaidar
liable to punishment if he contributes or receives or solicits any contri-
bution for the purpose of any such association or in any way assists the -
operations of any such association. Members and non-members, asso-
ciates and non-associates, are all equally liable to punishment under the
provisions of section 17 of Part II of the Criminal Law Amendment Act.
Could the provisions of this section be possibly enlargedt And the
question that 1 asked the Ilonourable Mr. Tonkinson was this. If the
magistrate asks the accused to show cause why he should not be sentenced
and he says that he is not a member of an unlawful association, it is not
open to the magistrate to try the question whether the assoeiation is
lawful or unlawful. That, I submit, takes away the plenary power of
the judiciary to try a question upon which depends the measwre of punish-
ment. My friend, the Honourable .Mr. Calvert, appealed to the le

clement in this House to uphold the authority of law. Sir, I am quite
L246LA ¢
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certain that every lawyer in this House, and for that matter every’
Member of this House, is anxious to upbold the majesty of the law
and the authority of the judiciary and it is inspired by that feeling that
I ask this House to support my measure.

The Honourable 8ir Alexander Muddiman (Home Méwmber) : Sir,
1 do not propose to detain the House very long. In the first place, I
should like to refute the statement that there has been any pledge
given that the Bill should be repealed. No such pledge has been given.

Diwan Bahadur M. Ramachandra Rao (Godavari cum Kistna : Non-
Muhammadan Rural) : May I ask the permission of the Idonourable
the Leader of the House to draw his attention to a paragraph which
appeared in the speech of Sir Harvey Adamson when the discussion was
going op in 1908 ¥ This is what he said :

¢¢ It has been suggested that the Bill would be more acceptable to the public
if a provision were inserted limiting its operation to a stated period. We have
eonsidered _this point and come-to the conclusion that it is better to enact the

Bill as a permanent measure. If, happily, conditions improve so as to make it
apparent that its provisions are no longer wanted, it will be easy to repeal it.’’

The Honourable 8ir Alexander Muddiman : I quite accept that.
‘But my reference was to the Repressive Laws Committee. The facts
are that the Committee definitely recommended that the Criminal Law
Amendment Act should not be repealed and it is no use wasting time on
endeavouring to extract a pledge by Government out of that report.
‘Whether the law is a good law or a bad law, there is no question of a
pledge to repeal it. But, as I said in my speech, if the condition of
peace of the country was such as would permit of it, no one would be
better pleased than I to see that the law was amended in so far as it is
compatible with the peace and good government of the country. Now,
the motion before the House is to repeal the law entirely. There has
not been one word said—and I do not think there could be one word
said—in this House in support of associations ‘‘ which encourage or aid
persons to commit acts of violence or intimidation or of which the
members habitually commit such acts >’. I cannot believe that there is a
single Member in this House who desires in any way to protect those
-associations. Therefore, I take it, that the House do think that, in so
far as the associations of the class I have quoted are concerned, there
i8 no case against the Act as it stands. It was said by my llonourable
friend that unlawful associations of that kind can easily be dealt with
‘under the ordinary law. That is not so. Dr. Gour has just read out
to you section 17 and I do not propose to take the time of the House
by reading it again. - But it is quite clear that section 17 read with
section 15A of the Act does give very valuable power.

Now, the main complaint against the Bill is in respect of section 15,
clause (b), which gives power to the Executive Government to notify
an association as unlawful. It does give that power, and I admit that
it is & very great power ; but it does not give that power in an unlimited
way. It must satisfy the provisions of section 16, that is, the Local
Government must be of opinion that the Association interferes, or has
for its object interference with the administration of law and order.
You might say—and I admit—that it is a very large power to give the
Executive Government, but if the Executive Government exercises its

@
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discretion rightly what harm follows ? Can you conterid because of
that thic whole law should be repealed ? That is the whole question. -
{An Honourable Member: ‘‘ Who is to be the judge ? ”’)

I wish the Honourable Member would not interrupt. I do not
believe there is anybody in.this House who wishes that an association
rightly declared unlawful should be countenanced. You propose to repeal
the whole of this Bill because you cbject to onc clause. That at any
rate is my contention.

The next point I wish to raise is this. {n the ccurse ¢f the debate
it was said that this is a law which is not a law ; though it is open
te -anyone to disobey it. Have we come to this stage that a man
is tp decide what law he is to obey ? Is that not the way in which
anarchy lies? Are we to be aliowed to pick and choose our laws {
That is no argument for the repeal of a law. I may have a Zondness
for forgery, but no Legislature is going to repeal that law because I do
not like tke laws against forgery.

8ir P. 8. Sivaswamy Aiyer (Madras: Nominated Non-Official) :
May I ask if Government are willing to cut out clause (b) ¢

The Honourable 8ir Alexancer Muddiman‘ 1t the Honourable Mem-
bet ‘had raised the point before I might have been in a position to give
him a definite answer. It is not for mvself but for the Government of
Tundia that T speak, and I suggest that it is not fair to ask m.e to make
a statement of that kind at the last moment.

Dr. K. 8. Gour : That was the question put by the Honourable Sir
Chimanlal Setalvad.

The Eonourable 8ir Alexander Muddiman : What he pruposed was
that an appeal should be allowed from the Executive Government to the
judicial autherities. (An Honowrcvole Member: ‘‘ Even that has not.
been done.”’) A suggestion has been made by other speaikers that you
may notify a member of an association. You do not do that. You
notify tl_e association. ’

Mr. Jinnah asked me to show him any country in the world where
legislation of this kind exists in ncrmal times. The point is that these
are not uormal times. These arc abnormal times. When I am told
that there are dangerous conspiracies in the land I certainly do not think .
that these are normal times.

Another point he made was that no Government could ever come
to the l.egislature and ask for legislation of this kind in normal times.
We are not asking for legislation ; we are endeavouring to maintain
legislation that was glven to us in abnormal times, and which we are
desiring {9 maintain in times which 1 recard as abnornal.

My Honourable friend, Pandit Motilal Nehru, drew a picture of
Government on the edge of a precipice. If that is so, I am not one of
those who would negleet to hold on to any rope I can. Certainly this
is not the time to cut away ropes.

Then another gentleman objected, when my Honourable friend was "
speaking, and said we always had the powers to make a declaration of -
martial law. Is that a reasonable proposition for'any civilised Govern=-
ment ? (A4 Voice: “ Isit a civilised Government §’’) Are we to wait :
until the forces of disorder burst upon us, and we are left to the last resort:
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of Govemment‘? You say that this law is no good against anarchy.

I am not prepared to say that. Even if it is not, I am still prepared to
retain it.

It has been said that these matters can be dealt with undcr the
ordinary law. Well, there you contend on the one hand:that this is
an extraordinary law and it therefore must go, and, on the other, that
extraordinary situations can be dealt with under the ordinary law.
It must be admitted by everybody in this House that there cowmes a time
when the ordinary law cannot work on account of the terrorism of
witnesses, mass movements, intimidation, ete. A man even of consider-
able courage may be intimidated and afraid to give evideuncc. If ome
man came to my house and sat on my doorstep it would not perhaps
intimidate me ; but if 500 or 1,000 came into my compound and refused
to leave, it would seriously intimidate me. When you get ti that stage
the ordinary law does not function. The ordinary law presumes that &
man will give evidence if wanted. When you get to the stage when no
one will give evidence for you, the police will not-take np your case,
and the court having insufficient evidence cannot convict, it is then that
these extraordinary measures are necessary.

I do beg the House to consider the position. I am not going to repeat
all I said ahout Bengal. It was not for the purpose of endeavouring to
get a catch vote ; it was really with the objeet of impressing on the House
the ‘position in that province. The list of oceurrences I read to you was
read with the object of bringing before you not arguments but what has
aetually occurred. It has found confirmation in other quarters.

One other peint. 1 heard my Honourable friend opposite say that all
other so-called repressive laws must go. That is a much more serious .
propasition. It is not necessary for me to deal with it, but his declaration
will provide matter for consideration.

In coneclusion, 1 have nothing more to say to the House than this,
that here we are in times that are not normal. We have something in
our hands which the Legislature gave us which we ask you not to take
away from us. If you de, if you take away all these powers, then there-is
no stage left between the ordinary law and martial law. (A Voice :
¢“Good government !’’) I trust the Government is good already.
(A Voice : *‘ Self-government ! >’) Surely no man can seriously believe
that a change in the form of Government will be a universal panacea.

With these words I oppose the motion.
Mr. President : The question is :

‘¢ Thyt the Bill to repeal certain provisions of the Indian Criminal Law Amend-
ment Act, 1908, be passed.’’

The Assembly divided :

R AYES—T71.
Abdul Karim, Khwaja. Badi-uz-Zaman, Maulvi.
Abhyankar, Mr. M. V. Belvi, Mr. D. V.
Acharya, Mr. M. K. Chaman Lall, Mr.
Ahmad Ali Khan, Mr.* Chanda, Mr. Kamini Kumar.
Aiya.ngar, Mr. C. Duraiswami. Das, Mr. Bhubanananda.
ngar, Mr. K. Rama. Das, Mr. Nilakantha.
8ir P. Sivaswam oDatta, Dr. 8. K.
ﬂgnuzuman Chowdhry, l(’r !)um (‘h'md Lala.
Aney, Mr. M. 8.
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Dutt, Mr. Amar Nath,

Ghazanfar Ali Khan, Raja.

Ghulam Bari, Bhan Bahadu.

Goswami, Mr. T. C.

Gour, Dr. H. 8.

Gulab Siugh, Sardar.

Hans Raj, Lak.

Hussanally, Khan Bahadur W. M.

Hyder, Dr. L. K.

Ismail Khan, Mr.

Iyengar, Mr. A, Rangaswami.

Jeelani, Haji 8. A. K.

Jinnah, Mr. M. A.
»Joshi, Mr. N. M.

Kartar Singh, Sardar.

Kasturbhai Lalbhai, Mr.

XKagim Ali, Shaikh-e-Chatgam,

Muhammad.

Kelkar, Mr. C.

Lohokare, Dr. K. G.

Mahmood Schamnad Sahib Bahadur, Mr.

Malaviya, Pandit Krishna Kant.

Malaviya, Pandit Madan Mohan.

Mehta, Mr. Jamnadas M.

Misra, Pandit Shainbhu Dayal.

Misra, Pandit Harkaran Nath.

Maulvi

N.

Murtuza Sahib Bahadur, Maulvi Sayad.

Mutalik, Sardar V. N.

#Abdul Qaiyum, Nawab Sir S8ahibzada.
~Abul Kasem, Maulvi.

/A1ab Khan, Captain.

~~Akram Hussmn, Prince A. l[ M.
Bhore, Mr. J. W.

Nambiyar, Mr. K. K.
Narain Dasgs, Mr.

N(-!;rn, Trr. Kishonlal
Nebru, Pandit Mot:lal.

Nebiru, Pandit Shamlal.
\th\, Ar. K. C.
Patel, 2pr. VLT

Pivare Lal, Lata.

Purshotamdas Thakurdas, S8ir.

Ramachandra Rao, Diwan Bahadur ¥k

Rajan Bakhsh Shah, Khan Bahaday
Makhdum Syed.

Rangachariar, Dlwan Bahadur T

Ranga Iver, Mr. C. S

Ray, Mr.*Kumar Snnl\"r

Reddi, Mr. K. Venkataramuna.

Naminllah Khan, Mr. M.

Sarda, Rai Suhib M. Harbilas.

Sarfaraz Hussain Khan, Khan Bahadus.

Shafece, Manlvi Mohammad.

Shams-uz-Zoha, Khan Bahadur M

Singh, Mr. Gaya Prasad.

Sinha, Mr. Ambika Prasad.

Sinha, Kumar Ganganand.

Tok Kri, Maung.

Venkatapatiraju, Mr. B.

Vishindas, Mr. Harchandrai,

Yusui lmrm, Mr. 2.

NOES—0.
Lindsay, Mr. Darey.
Llovd., Mr. A. H.
Makan, Mr. M. E. .
Moncrieff Smith, Sir Henry. R
Muddiman, The  Honourable ﬂj
Alexander. :

Blackett, the Honourable Sir Basil.
Burdon, Mr. E.

Calvert, Mr. H.

Chalmers, Mr. T. A.

Chatterjee, The Honourable Mr. A. C.
Cocke, Mr. H. G.

Crawford, Colonel J. D.

Duval, Mr. H. P.

Fleming, Mr. E. G.
~Qidney, Lieut.-Col. H. A. J.

Hezlett, Mr. J.

Hindley, Mr. C. D. M.
~Hira Singk,-Sardar Bahadur Captain.
Holme, Mr. H. E.

‘Hudson, Mr. W. F.

Innes, The Honourable Sir Charles.

The motion was adopted.

I Muhammad Ismail,. Khan Bw
Saiyid.

Nag, Mr. G. C.

Naidu, Mr. M. C.

Parsong, Mr. A. A, L.

Rushbrook-Williams, Prof. L. F.

Nams, Mr. H. A

Sastri, Diwan Bahadur C. V. Visvanathe

Singh, Rai Bahadur S. N.

Sykes, Mr. E. F.

Tonkinson, Mr. H.

Tottenham, Mr. G. R. F.

Webb, Mr. M.

Willson, Mr. W, €. J.

Wilson, Mr. R. AL

l’

THE INDIAN EVIDENCE (AMENDMENT) BILL.

Mr. K. Ramsa

(Madura and Ramnad cum Tinnevelly :

Aiyangar
“lon-Mnhammadan Rural) : Sir, I beg to move:

. 44 That the Bill further to amend the Indian Evidence Act, 1872, be referred
9% & Beloct: Committee eonsisting of Mr. M. A. Jinnah, Mr. B. Venhupatxraju,m
Bahadur Ghulam Bari, Diwan Bahadur C. V. Visvanatha Sastri, Sir Henry Monerieff
Smith, Diwan Chaman Lall, Sardar V. N. Mutalik, Sardar Gulab Singh, Dr. H. 8.
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Gour, Mr. M. C. Naidu and myself, and that the number of members whose presence
shall be neeess.trv to constitutc a meeting of the Committee shall be five.”’

7T have already got the leave of the Ilouse. The main point of-the Bill' is
that the law relatmw to mortgage, as has been explained in the reeent
decision of the Prlvy Council, negessitates proof that the attestor actually
saw execution by the executant. Unless that is done, even though there is
no defence in the case, the suit will have to be dismissed. Simply because
the attestors are kept out, or even though they come they do not say that
they actually saw the execution by the executant, the suit stands dis-_
‘mrissed. Of course. the discussions in that ruling will clearly show that
the provision is intended to avoid frauds being committed. I am of opinion
that the substantive law is all right and must be so, but the real question is
whether, when there is no defence and when by some means the attestors
are kept out, or even if they come they are made to say that they did not
see the cxecutant sign the docuinent, when those things happen, whether
the suit should stand dismissed. Attempts have been made more thanr
once here to amend the law suitably to avoid any injustice being done in
- these cases. Of e¢ourse, the question arises whether the Transfer of Pro-
perty Act, section 59, could be amended to give the needed relief, or sec-
tion 63 cof the Indian Evidence Act. In fset. T wanted to amend section
114 of the Indian Evidenece Aet to give this relief on a previous occasion,
but on an objection taken on behalf of the Government leave was not
granted to me to amend section 114. The scope of this Bill is such that
it will include an amendment of any of the sections so as to give the re-
quired relief. In faet, I may.say that the scope and principle of this Bill
is to find a suitable amendment. I also refer in the Statement of Oh-
jects and Reasons to the wording of section 59 of the Transfer of Pro-
perty Act, ‘* signed by the mcrigagor and attested. ¢ Attested ’’ under
‘the Evidence Act should include proof of the fact of acknowledgment by
Ahe sxg,natory, but under the law as has been now laid down by the Prny
‘ouncil it is not possible to allow proof in that form® before the courts
*of justice: The courts feel hampered, the parties feel hampered and just-
ice requires that something must be done. I therefore place it before
the Assembly so that a Seleet Commitiee may go into the guestion. It has
been suggested by somic of my Honourable friends that the w ording should
be changed. Foer thot sud other reasons I beg to move that a Select

Lommittee be formed tc consicer this matter. I move the motion standing
in my name. :

8ir Hexry Monecrief Smith (Secretary, Legislative Depanm«-nt) Sir,
T regret that 1 have to oppose my Honourable friend’s motiofi, in the ﬁrst
place, because he hss done me the honour to invite me to serve on.the
Select Committee, secondly, because I realise his earnestness in endeavour-
ing to pring abont 2 change in the law regarding attestation, and thirdly,
because everybody recognises the great industry he has displaved in draft-
ing Bills en this subject. He has himself referred to the fact, and it will
be within the recollection of the House, that in February last he tried
to effect the very same object, that he has now, by a Bill to amend a certain
provision of the Indian Evidence Act. He has told the House that leave
to introduce the}lBﬂ.l ‘was refused because the Assembly ‘was of offinion
that it was nct the right way to set to work about it. I am not quité Sure
that my Ilonourable friend does this House full justice in that matter.
%de to oppose Mr. Rama Alyangar S mohon on -that occasmn on two

e
RS
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grounds. One was that the drafting of the Bill was unsatisfactory and
the order was that the principle of the Bill was bad. At all events the
House did not consent to any change in the law in this respeet. Now, to
a large extent my objections to this Bill are the same as they were last
February in connection with my Honourable friend’s first Bill. As regards
the drafting Mr. Rama Aiyangar has admitted that his language is not
perfect. I do not propose to say anything about the language because 1
recognise that it may be possible to put that right in the Select Committee.
1 am not satisfied that cven so my Honourable friend is going the right
way to work to effect the change in the law which he requires. The Privy
Council, dealing with this subject, laid down in the case to which my
Honourable friend has referred, that is, I. L. R. 35 Madras, that it was
clear that the Indian Legislature intended in section 59 of the Transfer
of Property Aect to use the word ‘¢ attest ’’ in the same sense in which it
is used in the English law, that is to say, they said ‘‘ attested ’’ in section
59 me:ans ‘‘ proved by the evadence of a witness who saw the executiony
who actualiy witnessed the signature of the exeecutant of the doecu-
ment.”’ My Honourable friend proposes to amend the Indian Evi-
dence Act, and to leave scetion 53 of ihe Transfer of Property Aect
unchanged, and without any change in the wording of section 59 of the
Transfer of Property Aect he assumes that the word ‘¢ attest ’’ by reason
of this Bill which he has introduced will acqyire another meaning, a mean-
ing difterent from that meaning which the Privy Council has aseribed to
it. Therefore, Sir, I am not at all conv inced that the proper way to effect
his object is by a mere amendment of section 68 of the Indian Evidence
Act. The Iouwe will remember that the object has been achieved in
another way in arother law. If my Honourable friend will refer to sec-
tion 50 of the Indian Successicn Aet (Act X of 1865) he will find that
tkere is quite an claberate definition of the word ‘¢ attest ’” and an elabo-
rate description of the methods of attestation in regard t6 wills. Therefore
if our law is to be consistent in its methods the proper place to provxde
for this amendinent in the law is probably in section 59 of the Transfer,
of Property Act, or in some place in that Aect at all events, and not by
an amendment of the Evidence Ac: alore. But I have a.further objcction
to the Bill ¢n principie; and if 1 have to repeat some of the remarks
1 made in opposing the introduction of the Honqurable Meinber’s 1ill
in February it is hecause the arguments 1 then used seem to me to 2pply
with egual foree to the Bill which is at present before the House. My
Honourable friend said that the Privy Courcil have laid down what is the
law on the subject in India,—the law of attestation of mortgages—but;
as I pointed out to him on the previous vceasion I think the Prn y Coum‘ll
went very much further than that. They not only laid down what the law.
was but they indicated very clearly their opinion that this is what the
law should be, in other words, that no ciisnge in the law was desirable.-
In that case, reported in 35 Madras, the Judicial Committee reviewed a
large number of English cases on this point. They quoted with approval
ifrom various judgments of the English courts. With reference {o an,
argument that attestation in Epgiland wcant no more than what my
Honomablc friend" desires it should be, naumely, the evidence of a witness,
who says that in his presence the executint acknowledged his slgnatule,,
the Privy Council said that this extended construction would be ‘¢

dangerous - determination and de\frucu\o of those barriers the statute
crected against perjury and frauds ’’. They also said in, regard to the.
particular case that was then before ﬂ‘em, -after having explained that
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“the word ‘¢ attested,’’ in their opinion, was used in tle Indian law in the
same sense in which it was used in the English law that :

¢ gection 59 of the Transfer of Property Aect in requiring that in a cqrtai.n
olass of cases a mortgage can be effected only by a registered instrument signed
‘by the mortgagor and attested by at least two witnesses, could only mean that the
witnesses were to attest the faet of execution. Any other construction, in their
Lordships’ opinion would remove the safeguards which the law clearly intended to
impose against the perpetration of frauds.”’ .
And later on they say : .

¢ Nor do their Lordships agree with the view expressed by the learned Judges
(that is the Judges of the Madras High Court) regarding the policy ef placing a
1lsrger construction on the word in consequcnee of the social institutions of the
eountry. Those very institutions, their Lordships consider, make it neccessary that
the barriers against perjury and fraud to use the language of the Master of Rolls,
in Ellis v. Smith >’ (which I have just quoted) ¢ should not be removed upon speculative

feonsiderations.’’
That very clearly indicates, Sir, that deliberzte safeguards were placed
into our law and that the Judicial Committee expressed their approval
of the existence and the maintenance of those safcguards. This House
has more than cnce posed as the champion of the poor man and the man of
" the lower classes who has to find himself in oppesition at times to those
who are in a better position and well-to-do.  Now, the question arises in
this case, Sir, who really veguire. yrotect’ens 1t s @ case of ihe money-
Yonder against his debtor. The law las thought fit to afford certain safe-
~guards to the debtor. Iiues this Iouse thinic it desirakle that those sate-
guards should he whitticd away and that the law should be made easier
for the money-lender ? That is not the liire that the Legislatures in this
eountry have taken so far. It is not very long azo that the Central Legis-
fature passed a Usurious Loans Act. The House is well aware that in
several provinces there arc laws placing restrictions on the alienation of
land and the object ¢f those laws is in every case to protect the improvident
person from the mone:-lender in his part of the world. At one period
of my carcer, Nir, I was a Judge. 1 am not a lawyer and it is with some
diffidence I am speaking cn this matier in a House v the eomposition of
whick there a2re so many eminent lawyers. In my expcrience as a Distriet
dudge, at one period, 8) or 90 yer cent. of the appeals that I tried from
subordinate civil courts were appeals in mortgage caxes, and my experience
of those cascs was this, that there was no necessity whatever to make
things easier for the money-lender. It was the mortgagor in every case
whe was up against difficulties and who had always found it hard to estab-
lish that the casc against him was a false case, cven when there was really
very little doubt that the case was a false one, that the mortgage deed
was a forgery. To a certzin extent my Honourable friend’s Bill shifts
the burden of proof. The law has laid down that strict proof is required
in the case of a mortgage for the reasons which I have already advanced;
#nd my friend without exactly shifting the burden of proof to the other
party proposes to make it easier for the holder of a mortgage deed to prove
execution. That, Sir, is a direction in which this Legislature should not
consent to go. Further it is most certainly a matter into which, I think,
the law should not introduce presumptions. There should be strict proof
on ore side or the other in this matter, My Honourablé friend’s Bill
introduces a presugrption in the matter. That goes back possibly to the
drafting qhestio.:; but as he has drafted the Bill I think it would be rather
Lifficult to get away from his idea of bringing in a presumption. Attesta-
4ion is -a matter of solemnity. It is a solemn procedure and
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I think it should remain so. There is one more difficulty about my
Honourable friend’s Bill. IIow long after execution does he contemplate
that an attesting witness will be able to appear, to sign a deed and to say
** the executant acknowledged his signature in my presence ’ ! Perhaps
95 years ago a mortgage deed was signed or purported to be signed. Therc
was no attestation at all at that time. For 25 years or so, that mortgage
deed remains an invalid document, it cannot be proved; and then one
day comes the mortgagee with a witness who says *‘ Yesterday the mort-
gagor acknowledged that he signed ithis in my presence and 1 accordingly
signed it myself as an attesting witness. ’’ There is a mortgage deed which
eertainly becomes -validated by my friend’s legislation and which for
25 years has been an utterly worthless and invalid document. That is a
matter that will have to be very carefully looked into, and I do not see
bow anything eould be welded on to this Bill to remove that particular
defect.

My friend referred to ex paric cases and the difficulty experienced in
eases ghere the defendants do not appear, or in cases where execution was
even admitted, but T am unable to see in what way his Bill will remove
these difficulties. And I am not at all sure that if there are difficulties that
they ouglht to be removed. This House is well aware that in certain parts
of India and in Burma there is a regular trade in fraudulent suits. A
suit is brought; a corrupt process server appears in court and says ‘‘ I
served a suminons on the defendant ’’. That summons was never served.
There are varicus ways of proving that a summons was served when it
never Lias been served; an ex parie decree is obtained and after the defend-
ant is pui to the wre.iest difficulty first of all in getting the ex parte
decree set aside and then in contesting the suit. T feel, Sir, that in this
matter of ex parie deerees it would be very dungerous to make things
easier for the decree holder.

- Thix is not by #nx means the first time or even the second iime that
this matter lLas come hefore this House. As 1 explained in February,
there was a 1%l in 1416 introduced by my Ilonourable friemd Pandit
fadan 2Tehan Malaviza. Tn the course of that Bill my IToncurable and
Tfearned friend ir.ed to wne:.d the law in the very way in waich my friend
Mr. Rama Aiyvangar is now secking to do; #nd, Sir, it was not the-House
on that oceasion thai rejected bis proposal. My learned friend withdrew
it himseif. Iie did not press it I think because he realized the difficulty.
Then, four or five ycars later, Mr. Rangachariar, who is still a Member
of this lisuse, also introduced a Bill on this subject. Again the House
“affirmed the principle that it would not alter this law on the subject of
attestation; and for the third time in February last the House rejected
the Bill of my Iloncurable friend. I cannot see, Sir, that circumstances
have so changed that the Central Legislature should now reconsider the
matter. I think the House should be consistent and should refrain from
procecding with this Bill, the prineciple of which I think is objectionable,
and it is that principle my Honourable friend now asks the House to agree
to when he moves that the Bill be referred to a Select Committee. I hope
the louse will not agree to that motion. .

. Dr. H. 8. Gour (Central Provinces Hindi Divisions : Non-Muham-
¥adan) : The Honourable Sir Henry Moncrieff Smith has attacked the
pripciple of this Bill, and in doing so he has quoted the words of the
Privy Council who in the Madras case laid down that any thing bus

L346LA ce
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_the narow view which their Lordships were enunciating would remove
the barries against perjury and fraud. \Iay I ask my- learned friend
here whether in laying down the law their Lordshlps of the Privy
Council have not unconseiously swept away the barriers against perjury
and fraud, and whether it is not a fact that since the enunciation of that
novel doctrine by that august tribunal the prices of attesting witnesses
have not gone up by leaps and bounds, and whether it is not a fact that
a mortgage suit has become a 1nere gamble in which the mortgagee stands
to gain or lose according to Whethex he is prepared to suborn attesting
witnesses or not. Now Sir, I beg to submit that I am somewhat sur-
prised that the Honourable Sir Henry Monerieff Smith should have
called into requisition his somewhat antiquated experience as a District
Judge. T refer, Sir, tc the Honourable Members of this House, what they
feel every day in their practice and whether it is not a fact that this
enunciation of the law by the Privy Council has wrought incalculable
mischief in the administration of the law relating to mortgage. My
Honourabie friend says that you must not make the law easier for the
money-lender ; but has my Honourable friend adverted to the funda-
mental doctrine which underlies the law of attestation from a time
immemorial. When Gladstone wrote his celebrated commentaries, an
attesting witness was supposed to be the contemporaneous repository
of the facts and eircumstances attending the execution of a document ;
and the reason why the Indian Evidence Act requires the calling of on
attesting witness to prove executicn of the document is not that he
saw the executant affix his signature, but.because he is the living witness
who can depose to the facts and circumstances which led up to the
execution of the document—he is the witness who tells vou how the con-
tract was made, how the negotiations developed, under what circum-
.stances whether of fair play or fraud the execution of the document
was brought about. That is the object of attestation. Their Lordships
of the Privy Council say that an attesting witness is a witness who saw
the executant affix his signature or mark to a mortgage deed. Now Sir,
let me illustrate to you a simple case. A witness is present hefore and
during the execution of a document. 1lle knows all the circumstances
attending its execution, but just when the signature is being affixed he
happens to be accidentally absent. He comes before the court and
says : ‘“T know all about the execution of this document. I know
the executant ; 1 know all the negotiations that took place hetween
the executant and executee. I know the ecircumstances which brought
about this transaction, but just at the moment of time when he was.
affixing his signature I happened to be absent ’’. T ask, Sir, as a man
¢f common sense what would be your verdict ? Would you not say
that that man is a competent witness and is able to prove the execution,
namely, the making of that document ? And yet their Lordships of the
Privy Council have ruled out his evidence as inadmissible for the pur-
pose of proving the execcution of a document as required by section 59
of .the Transfer of Property Act. Well, Sir, I submit that that narrow
view of the meaning o0 “ attestation ”’ should not find aceeptance upon
the floor of this House. My Honourable friend has referred to the
previous history of attestation in this country. If I remember aright,
my friend Pandit Madan Mohan Malaviya’s Biil was limited to the United
_ Provinees and it was with reference to mortgages that -were executed
in the United Provinzes where the wider view I am advocating pre-
vailedl till the current view of the High Court was overruled by the



THE INDIAN EVIDENCE (AMTNLMENT) BILL, 4007

Privy Council. With reference to the Honourable Mr. Rangachariar’s
Bill, I did have some part in opposing it, but not on the ground of
pringiple. 1 was in full sympathy with the prineiple, but his Bill was
ill-conceived, and I am arraid. Sir, on that very ground I have the
misfortune to oppose my friend, Mr. Rama Aiyangar’s Bill, for while
I admit that you must change your law of atiestation—and 1 further go
and say that the law of aitestation must be cianged at the instance of
the Governent—I am afraid, when we examine the detailed provi-
sions of this Bill, T find that my friend is tryving to amend a wrong Aect
of the Indian Legislature. What he should have dome is to add an
Ezxplanation to section 59 or an interpretation clause to section 3 of the
Transfer of Property Act where he can define the meaning of the words ‘ to
attest ', by adding words, something to the following effect : ‘‘ the
words ‘ to attest ’ in this Act include an admission ’’ and so forth. If he
had done that, I have not the slightest doubt that this House would have
accepted his motion, but when he wishes to modify the provisions of the
Indian Evidence Act, he is doing circuitously what the circumstances of the
case require that he should do directly. He should have taken the
bull by the horns and either added an Explanation to section 59 of the
Transfer of Property Act and said ‘‘ the words ‘to attest’ in this
secticn incinde an admission 7, or, as 1 have sugeestcd. he should have
added an interpretation clause to section 3 of the Transfer of Property
Act. Not having done that, I am afraid I skail be constraired te vote
against his Bill, but not because I do not agree with the prineciple. I
have always agreed with the prineciple, and my friend the Honourable
Mr. Rangachariar is a witness to the faet that when he brought for-
ward a similar Bill, I entirely supported the principle, though in his case
also I was constrained to vote against it on the ground that the proposal
of the Honourable Mr. Rangachariar was wrong in its details. I am
afraid I shall have to do the same to-day, and I would therefore ask
my friend te withdraw his Bill and redraft the Bill for the amendment
of the Transfer of Property Aet on the lines I have suggested ; and
I have not the slrghtest doubt that if he does so, his Bill will find a smooth
passage in this House.

Mr. H. E. Holme (United Provinces : Nominated Officizl) : Sir, I do
not wish io repeat the hackneved sayine that hard cases make bad law.
But surely the case cited by the Honourable Dr. Gour would be a véry
exceptional, if not for practical purposes an impossible case. Here is a
man who knows all the cireumstances of the attestation, he has been there
during the whole of the proceedings, and yet at the very instant at which
the executant affixed Jis signature to the document, he happens to be un-
avoidably absent. Surely, as the Honourable Sir Henry Moncrieff Smith
pointed out, an attestation being a solemn act, the man who had been
specially called to witness the execution, would not be absent at the exact
time when it took place. There is one other point I wish to refer to, and
tlﬁa: is that in the Statement of Objects and Reasens it is mentioned

at : ’

v.“.The. decision of the Privy Council has caused considerable difficulty im
administering justice even when a party is e parie or admits exccution, if the
attestors are gained over.’’ ° , .

1 cannot see what cause will remain if the attestors arc gained over,
whether this Bill is passed or not. It is certainly a most deplorable state
of thmg§ and one which often occurs I am afraid (and for some ‘reasom
or other it has oceurred with greater frequency sinee the Privy Council deci-
siori, although I canmot see what that has to do with it} when the attestant
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is bribed or threatened or won over in some way, but if he falsely a'eni.es
having seen the executant affix his signature, surely under those ecir-
cumstances he can equally deny that the executant has acknowledged his
signature, and that would make no difference. Moreover, I think there is
a section in the Evidence Act, I forget the number, which says that if the
attesting witness denies or does not recollect the execution of a document,
the execution may be proved by other evidenece. (Dr. H. S. Gousr : ‘‘ That is
a presumption of law.’’) Surely it is, I should be very much surprised
if it was not, in the Evidence Act. (Mr. II. Tonkinson : ‘* Section 71.”")
That, I think, amply mecets all the objections as far as the corruption of
attesting witnesses is concerned. It simply means that if they are won
over, the provision of the Evidence Act, which requires their evidence
is wiped out and the law becomes the same as if the docmmnent is not
required to the attested. Sir, it appears to me for the reasons already
given that the Bill is unnecessary and will not affect the object which
is aimed at. I therefore oppose it. .

Sir P. 8. Sivaswamy Aiyer (Madras : Nominated Non-Official) : Sir,
I am in sympathy will the objects of ihe Mover of this Bill, and I think
there is a case for some alteration in the law. But I am afraid that the
method which he has choscn is not exaetly the right method of achieving
this end, and I thipk it is justly open to some of the eriticisms which have
been made against the Bill by the Honourable Sir Henry Monecrieff Smith,
I do not propose to criticize the drafting of the Bill. The proper method
of achieving the object which the Honourable Mr. Rama Aiyangar has in
view seems to me to be the amendment of section 59 of the Transfer of Pro-
perty Act, and here I should like a ruling from the Chair as to whether
the Select Committee would he acting w!/tra vires if they changed a Bill to
amend the Evidence Act into a Biil to ainend the Transfer of Property
Aect. If you, Sir, hold that it would be competent to the Select Com-
mittee to do that, I am quite willing that it should gv to the Seleet (Com-
mittee. On that matter I know you have allowed considerable latitude
to the Members of this House, tut I wish to know whether you would
be prepared to stretch that latitude to this extent. If you are prepared
to do so, I should suppori this motion for referring the Bill o the Sclect
Commit:ee.

Passing on, Sir, to the other criticism which has been made by Sir
Henry Monecrieff Smith with regard to the policy of requiring the attesta-
tion of two witnesses with regard to mortgages what I should like to
observe is this, that you may retain the formality of attestation, but as to
what exactly ‘‘ attestation ’’ should mean, you may interpret it liberally.
For instance there is one class of instruments which are at least as im-
portant as mortgages and that is wills. Now with regard to wills under
section 50 of the Indian Succession Act the word ‘* attestation ”’ is
used in a wider sense. Under section 59 it is stated : :

‘¢ The will shall be attested by two or more witnesses cach of whom must
have seen the testator sign or affix his mark to the will, or have seen some other
person sign the will, in the presence and by the direction of the testator, or have
received from the testator a personal acknowledgment of his signature or mark,
4r of the signa.ure of such other person.”’

... Those are the lines on which I think some alteration of the law is requir-
¢d with regard to the meaning of ‘‘ attestation ’’ in the Transfer of Property
Act. If it were competent to the Select Committee to go into this question
under your ruling and introduce some such amendment, I shall not mind
im the least ; but if it is not so competent, I hope my friend Mr. Rama
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Aiyangar will withdraw this Bill and introduge another Bill and I hope
that i§ may not share the fate of my friend Mr. Rangachariar’s Bill but
will meet with the same generous reception that the present Bill has received
from the Honourable Dr. Gour.

Mr. N. M. Joshi : I move that the question may now be put.

Diwan Bahadur T. Rangachariar (Madras City : Non-Muhammadan
Urban) : Sir, reference has been made to the Bill which I sought to bring
before this House in 1921. I then adopted the deliberate course of bringing
inte line all documwents relating to iransfers of proper ty dispensing with
cortpulsory aiccsiation of documents. The Transfer of Pmportv Act makes
& distinetion as to the method of executing documents including attestation
in respect of various classes of transfers. In the case of sales and in the
case of exchanges, the law does not make it oblizatory that the document
shonld be attested, whereas in the case of mortgages and gifts the law
requires that the document should be executed and attested by at least
two witnesses. I considered what course to adopt, whether to bring the
definition of ‘¢ attestation ’’ into line with the definition of ‘¢ attestation ’’
in the Indian Succession Act or to drop this compulsory provision requiring
attestation. I adepted the latter course and brought the Bill before the
House and took its vote nn that principle, namely, whether there should be
compulsory requirement as regards attestation. The House refused to
accept my view, namely, that it should be dispensed with. DBut, on the other
hand, the opinions then received were largely in favour of the first alter-
uative, namely, to bring the definition of ‘‘ attestation ’’ into line with the
definition as in the Iidian Suecession Aet, and 1 take it that my Honourable
friend Mr. Rama Ailyvangar has goi that objeer in view. Unfortunately, he
has chosen the wronz Act to apply the remedy ; and I therefore join with
my Honourable frieud Sir Sivaswamy Aiyer in requesting him to withdraw
this Bill and bring in a Bill to amend the Transfer of Property Act or to
introduce a general definition of ‘‘ attestation '’ in the General Clauses
Act. uUne of the two courses might he adopted to achieve the object he has
in view, and T thercfore press upon him to withdraw the motion.

Mr. President : Sir Sivaswamy Aiver has put to me a point of
importance to which T think the answer must be obvious. (At this stage
Mr. K. Rama Aivan~ar rose to speak ) What does the Honourable Mem-
bev want ! ile knows that the Dresident is iu possession of the House.

Sir Sivaswamy Aiyer has pnt to me a peint of importance 1o which
I think the answer must have been obvious to him. It wouid be w/fra vires
on the floor of this House to propose such an amendment ; it must certainly
be wltra vires in the Select Committee. -

Mr. K. Rama Aiya.ngar May I point out, Sir, with refercne= to the
President’s ruling, T say in the Statement of Objects and Reasons :

- ‘¢TIt is proper that the nceded amendment must be made to section 59 of
the Transfer of Property Aect or section 68 or section 114 of the Indian Evidenece.
Act. It is submitted that though the substantive law may continue as before, -
the proof necded may be modified so as to give scope for justice be: ng rendered
where formal impediments stand in the way.’’

I also say in the last paragraph :

¢“The scope and prmclple of the Bill is to find the suitable amendwment. It
might be noted that in section 39 of the Transfer of Property Act the words used
are ¢ signed by the mortgagor and attested *.’’
1 have mentioned it with the view that the President may in a case of this
kind, if there is difierence of opinion, allow the matter to be considerea
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and suitable amendment made. Of course if the Select Committee decides
on a suitable amendment otlier than that which I propose, I should have no
cbjection to withdraw my Bill. But I want to make my observations
before I am prepared to follow the adviee that has been given to me by
my Honcurable iriends. {or whom I have got the greatest regard. I must
mention that the whole position taken by the Honourable Sir Henry

Monerieff Smith is that it is better to place some difficulty before the -

Hpuse, so that the matter is not taken up as early as possible. That seems
to be the actual trcnd of events. Section 59 was sought io be amended ;
section 114 was sought to be amended and other attempts were made, but
every time this kind of objection is put forth. Dr. Gour’s idea of course

is worth noticing. But if seeticn 59 is left as it is and attestation is made .

10 inciude the provision that ke refers to, 1 really do not know if the object,

which their Lordships of the Privy Council have hroucht forth so clearly

in the decision, will be achieved. Therefore it is that T' took the view

that it would be better to make proof in cases of sueh doeuments possible
10 courts: so as to decide properiy on the merits and in the interests of
Justice. That was the view that I took.

of the Evidence Act closely, and it will be seen that it refers to cases where
the attestor denies his signature or wheré he does not remember, but it
«oes not refer to a case where he remembers but he begins to say that he
«il not see the executant sign. That does not apply to that case. I have
read that section carefully and it will not apply to the case that I referred
to.

Mr. H. Tonkinson : Section 71 reads as follows :

¢¢ If the attesting witness denies or does not recollect the execution of the
document, its execution may be praved by other evidence,’’ )

I am afraid my Horourable friend’s last statement is not in accordance
with that section.

Mr. K. Rama Aiyangar : Tt is net a guestion of not remembering;
but it is a question of remembering but saying that he did not see the
executant sign it. That question also arises. It would not cover all the
cases. If you will please note it. vou will sce that what T say is all right.
That question it is that ha< te be solved by this present amendment that
1 propose. Therefore. the whole guestion is a question of difficulty. I do

As regards the point ‘that was
made by my other {riend relating to section 71. 1 have read that section

nst want just to have it settled cn the floor of this Honse as to which is

the proper thing to do. That that amendment is needed is almost con-
eeded Ly all my friends. TIf it goes to the Select Committee, T have re-
qnested that they may have scope to amend any one of these seetions. On
1he ruling of the President, the matter will stand. T want the whole thing
fo be taken np and dispesed of  1f they consider and decide that it should
bq by an amendment of snother section, T shall have no objection to
withdraw this Bill and then bring in another Bill. At this stagé I submit
1 wanted specially that this kind of argument ought not to bhe brought forth
before the House to see that it is shelved. I only want to dispose of this
without any i'ux;ther delay. :
Mr, President : The question is :

* That the Bill further to amend the Indian Evidence Act, 1879 3
to a Select Committee conmsisting of Mr. M. A. Jinnah; Mr, I: 'Vfc’ltl’kntsz\;u’ti?: i:lcfle{r?:;:‘
Bahadur Ghulam Bari, Diwan Bahadur C. V. Visvanatha Sastri, Sir Henry Moncrieft
Smith, Diwan Chaman Lall, Sardar V. N, Mutalik, Sardar Gulab Singh, Dr. H. 8,
Gour, Mr. M. C. Xaidu and Mr. K. Rama Aiyangar, and that the number of memberl'
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whose presence shall be necessary to counstitute a meeting of the Committee shall
be five.”’

The motion was negatived.

The Assembly then adJourn"fl for Lunch till Ten Minutes to Three of
the Clock.

The Assembly re-assembled after Lunch at Ten Minutes to Three of
the Clock, Mr. President in the Chair.

MESSAGE FROM THE COUNCIL OF STATE.

Seoretax;y of the Assembly : Sir, the following Messaze has been
Teceived fram the Secretary of the (ouncil of State : - _

T am directed to inform you that the Council ol State have at their meeting
of the 23rd September 1924 ar'roed without any amendments, to the Bill to consoli-
date, amend and extend the law rehh ng to the levy of duties of customs on articles
imported or exported by land fiom or to territory outside India, which was passed
by the Legislative Assembly on the 19th September 1924.""

THE INDIAN REGISTRATION (AMENDMENT) BILL.

Diwan Bahadur T. Rangachariar (Madras (ity : Non-Muhammadan

TUrban) : Sir, 1 heg to move

¢ That the Bill further to 'mmnd the Indian ‘Registration Aet, 1208, be referred
to a Select Committee consisting of the Honourable the Home Mem‘)er, Sir Henry
Monecrieff Smith, Mr. K. Rama Airangar, Diwan Bahadur C. V. Visvanatha Sastri,
Diwan Chaman Lall, Mr. G. C. Nag, Mr. K. Ahmed and myself, and that the number
of members whose presence shall be necessary to constitute a meeting of the Com-
mittee shali be four.®

Sir, this is a very short Bill and my object is explained in the State-
mertt of Objects and Reasons. Under the Indian R-yistration Act, as
it stands, as Honourable Members are aware, if the executant of a docu—
ment appearing before a Sub-Registrar denies the execution of the docu-
raent, the Sub-Registrar has no option but to refuse registration and the
party has to go up 1o the District Registrar and ask him to make the neces-
sary inquiries in order to get the document registered. There was a time,
no doubt, when Sub-Registrars were not sux”ﬁmently educated or sufficiently
responslble to be entrusted with this duty of inquiring into the execution
of documents. As it is, Honourable Members will have noticed that Sub-
Registrars are authorised by other sections of the Aect to hold“inquiries in
certain other matters. However innocent the document may be and
however small and insignificant it may be, the parties are compelled to
resort to district headquarters, 10 go before the Registrar. to get proof of
its execution and get the registration completed. It is to obviate this diffi-
culty that T have brought in my Bill. That is the principle underlying
the Bill. T ceek to do so by enal:lvn'r Jiocal Governments-to authorise Sub-
Registrars to perform the functions of the Registrar. Whether that is
the ngh* method or some other method can be devised in the Seleet (‘om-
mittee, is a matter for further consideration.

T notice on the agenda a metion by my friond the Honourable
Myr. Tonkinson, that the Bill shouid be circulated for opinion. 1 agvee
with him, Sir, that in a matter like th\\ opinion .should be taken and ‘am
quvte mllm to accept that motion if it shonld be made.

L -.Mr. H Tonkmsan (Home Depart'ment . Nomtinated Ofﬁclal) Slr,
mov

gt That the Bxll further to amend the Tudiin Registmtnon Act, 1008 be czroul.ntcd
for the purpose of elwmng opinion thereon by the 1st February 1925,

-



4012 LEGISLATIVE ASSEMBLY. [23rD Seer. 1924.

[Mr. H. Tonkinson.] -

Sir, as my Honourable and learned friend Mr. Rangachariar has ag
that this is not an inappropriate motion to make on this occasion, I do not
desire now to question either the principle of the Bill or its form. As
my Honourable friend has explained, the Bill is a permissive one and it
wili be for the Local Governments to decide whether in any particular
ease a Sub-Registrar should be given the powers which it will be possible
to give if this Bill becomes law. My one point, Sir, is that Registration
is a transferred subject and this Bill proposes an amendment in a law
relating to Registration. Now the responsibility for the administration
of that subject is vested in the Ministers. Some of us here may have had
at one time or another some considerable experience—perhaps antiquated
experience—in regard to the control of this subject. But that, Sir, must
have been in other capacities. But now, especially when this subject is
a transferred ome, we receive no direet information in regard to the ad-
ministration of the suljeet of Registration. Many Honourable Members
also are inierested in the question of the attainment of provincial auto-
nomy and 1 submit, Sir, that the growth of such autonomy would be
seriously impeded if, in a case where the administration of a subject has
been transferred to Ministers, we, in this Legislature, proéeed to amend
that law without obaining the views of the responsible Ministers.

Sir. with these words I move my amendment.

Mr. President : Amendment moved : -

¢¢ That the Bill further to amend the Indian Registration Act, 1908, be circulated
for the purpose of eliciting opinion thereon by the 1st February 1925."’ ‘

The question I have to put is that the Bill be circulated.
The motion was adopted.

@

THE CODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL.

Diwan Bahadur T. Rangachariar (Madras City : Non-Muhammad-
an Urban) : Sir, I beg to move :

‘¢ That the Bill to provide that, when firearms are used for the purpose of dis-
persing an assembly, preliminary warning shall, in certain circumstances, be given,
be referred to a Select Committee consisting of the Honourable the Hlome Member,
Mr. M. A. Jinnah, Dr. H. 8. Gour, Sardar Gulab Singh, Mr. B. Venkatapatiraju,
Raja Ghazanfar Ali Khan, Mr. H. Tonkinson, Mr. T. C. Goswami, Mr. B. C. Pal,
Pandit Madan Mohan Malaviya, Mr. W. 8. J. Willson and, with your permission
Colonel Crawford and myself, and that the number of members whose presence shall
be necessary to constitute a meeting of the Committee shall be seven.’’

Sir, the title of the Bill is self-explanatory. The princfple which I seek
to emphasise by my Bill is that the provisions in the Criminal Procedure
Code relating to the dispersal of unlawful assemblies by the use of firing
and of firing by the military are inadequate in certain respects, especially
in cases where the authorities, civil or military, have to resort to the use
of fire-arms in dispersing such unlawful assemblies. The defects in the
Criminal Procedure Code were noticed for a long time and were brought-
to prominence in the unfortunate Punjab tragedies. So much so that my
Honourable friemd, the Right Honouranle Srinivasa Sastri, brought in a
motion on the 3rd March 1921 in the Council of State recommending the
acceptance of certain .Resolutions and asking for the amendment of the
provisions of the Code on the lines, more or less, which I have indicated
in the various clauses of the Bill which I have introduced. Sir, there was.
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a long discussion in the Council of State when our Honourable friend
opposite was in the Chair there. The Government accepted two of the
clauses and, on the division, the rest of the clauses were defeated. But
two of these clauses were accepted on behalf of Government and also by ihe
Council of State. 'Then, Sir, in pursuance of that Resolution the Govern-
ment brought in a Bill to amend the Criminal Procedure Code to give
effect to one of the objects enumerated in’ that Resolution. That passed
the Council of State, and when it came up to thi® House to be passed by
this House, amendments were sought to be made in this House seeking
to amend the Code further. That umer.dment I had the honour of giving
notice of, and when the amendments were tabled, the then Home Member
apparently disapproved of them and he wanted to consider what steps he
should take thereafter ; but fhe Government never chose to bring. in a
Bill.

The point which I wish to emphasise from that procedure is that Gov-
ernment themselves felt that there was a necessity to amend the sections
of the Code dealing with the dispersal of unlawful assemblies. In some
respects, no doubt the only differencc between them and this side of the
House was whether the amendments went far enough. I considered that
they did not go far enough to meet the requirements of the case. They
thought perhaps that discretion was the better part and they threw up ihe
Bill altogether.

It is a matter on which we feel very strongly that the law ought to lw
amended. Speaking for myself at any rate, 1 am very anxious that il
executive should be clothed with all reasonable and legitimate power io
disperse unlawful assemblies and to put an end to riot, because, Sir, the
possibilities arisine out of mischief of that sort are immense. But I do
feel that the law in this country is quite different from the law in England
in essential respects. I see no reason why it should be different, at any rate
to the extent it is. The possession of firearms is rather a dangerous incen-
tive to certain people, like those who get easily panie-stricken and people
who cannot keep their nerves steady. I do not object to people keeping
firearms who can keep their nerves and do not easily rush into panic. Also
there are dangerous views held by certain executive officers in this country
that it is their solemn duty to kill people in order to create a moral effect,
not in the places where the crowds are assembled, but in other parts of the
country. 'I am glad to see, Sir, that His Majesty’s Government and the
Government of India have recently deliberately dissociated themselves frem
inculcating any such doctrines in the minds of executive officers, because
there can be no more dangerous doctrine which can be propounded in ihe
government of a country. It is the surest way for such a Government to
come to an end, however weak the people may be. The weakest animals
always find means of getting rid of tyrants, and I am not sure that weak
as we are we cannot one day rise and put an end to tyranny, if tyranny
continues. I am’ therefore anxious that the law should serve the purpose
of the executive, while also protecting the people from dangerous misuse.
_As you know, Sir, and as the House also knows, theré are ample safeguards
in the provisions of the Indian Penal Code, a Code which has stood the
test of time, a Code of which the English legislators can well be proud.
There are ample safeguards in the Chapters relating to gencral exeeptions
and private defence in the case of public officers doing their duty fearlessly,
so long as they perform their duty in good faith. Now the provisions in the
Criminal Procedure Code give unnecessary additional protection to officers
engaged in this unpleasant task. I do not think that any human being is -

so bad as to take a delight in inflicting harm or injury or death on other
L246LA . D
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human beings. I believe when these people enter upon their duty they
enter upon it not with delight but with reluctance. Now, as I have stated
already, often times on account of the habits of the people, on account of the
ignorance of language, or rather misconstruction of words used, the attitude
of crowds is often assumed to be hostile, when really the crowd is going to
petition. I have heard, it stated during the Punjab troubles that when the
crowd walked barefooted in order to petition the authorities, it was mistaken
for a hostile -attitude and force was resorted to. Speaking of my own ex-
perience in my own province, there have been cases where force by the use
of fire-arms has been resorted to unnecessarily, and if a person with more
nerve had been in charge, fire-arms would not have been used. I remember
a case in Madras city, where my conviction and the conviction of reasonable
persons was that fircarms had been freely used without any necessity. In
this country it is so easy to quell disturbances. Crowds are easy to manage,
1 should think, though I have never tried it myself, but knowing my people
as I do for the last fifty years, they are unaccustomed to the use of arms.
That is one of the complaints which we have against the British Government,
the reckless- wayv in which they administer the law as to arms, and also the
way in which the little military instinct which we have in the south has
been killed by the deliberate policy pursued of enlisting for the military
foreigners and people from the Punjab and even from across the frontier as
if they are the friends. The little military instinet which we had has been
killed and erowds are not so dangerous as often times people represent them
to be. I know of cuses where a police constable with a baton has been able
to keep at bay large numbers of people. After all what are they armed
with ? Brickbats and lathis. Do you think any London policeman would
resort to the use of fire-arms in the way in which policemen in this country
do ? Ido not want to exclude my eountrymen in this respect ; I attribute
that conduct more to the want of nerve only than any deliberate intention
to kill. They get panic-stricken by seeing a crowd. We know the -
effect the possession of fire-arms has on a house-holder when a thief or an
imaginary thief enters his house. Having fire-arms his incentive is to use
them. Being possessed of these deadly weapons, these people in authority
are tempted to use them unnecessarily. No doubt they sometimes get
excited and wuse fire-arms unnecessarily. Therefore, unless there are safe-
guards in the law there is a danger and risk of these arms being used upon
innocent people, or of unnecessary violence being used where less force
would have been quite ample. Now it is unnecessary for us to recapitulate
instances, and I do not want to recall memories which I should like to
bury in the dead past. The Government themselves have recognised that
they should issue executive orders on the lines I have indicated in my
Bill. They may plead in opposition to my Bill that they have already
issued executive orders to that effect to their officers, and therefore why
should there be a provision in the law ? but a provision in the law is one
thing, executive orders is another. Where you have a foreign Government
they naturally think (I do not blame them, it is human bias, it is human
nature) that these executive officers, if they exceed the provisions of the
law, are tkereby doing their best to help the Executive Government, and
maintain their authority and therefore they look at these excesses with a
fond eye, and are* willing to excuse where rigorous politicians like myself
would not be inclined to excuse. That is the tendency of a foreign Govern-
ment. They do not know the people ; the people distrust them ; they dis-
trust the people ; and therefore there is a natural tendency to support the
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executive even when they abuse or misuse the power which is given to them,
and in such cases the one provision of the Criminal Procedure Code which
stands against getting an adequate remedy is this provision preventing
prosecutions altogether, even when we know that officers have deliberately
exceeded their powers. The necessity for obtaining sanction from the Local
Government or from the Governor General, as the case may be, before the
injured party can institute proceedings so as to make the person answerable
in a Court 6f law stands as a great deterrent, and in fact my own view is
that probably it encourages excesses at the hands of the executive officers.
They feel they are safe, otherwise I could not understand how certain
people acted in certain eircumstances, in the way they did, but for the assur-
ance they had that they could not be touched by the arm of the law so long
as they had got their Government to support them. There have been cases
where, even on the Government’s own admission, officers have abused the
powers entrusted to them by law. Is there one case in which the Govern-
ment took the initiative to prosecute those officers 7 It is said, oh ! if
applications are made to the Government, they will not withhold sanction.
Sir, I know the Executive Government and how difficult it is to move it
in matters of this sort. As I said, there is a natural inclination to take a
soft view of things, whereas the injured party would not be ineclined to do
so, and the Courts would rigorously apply the law. After all, what is it
we ask ? I ask in my Bill that where officers misuse or abuse the law, the
injured party,—I do not say the whole public as in England,—the injured
party should be free to go to the Court, anid T confine it to cases only where
fire-arms are used. That is the prineciple for which I would stand, and
unless you give it to the people, no matter what other direction you give,
leaving them to the merey of getting sanction or not from the Executive
Government before they can take action, I think it is dangerous to allow
this state of things to continue. I therefore ask that the injured party or
persons or their representative should be given the liberty to go before
the Court without any fetter of sanction. In England the injured party,
in faet the public, are free to go in a matter of that sort to the Courts
against the officers who have exceeded their powers. I have stated al-
ready that they are sufficiently protected by the substantive law, this
special law need not protect them further. That is my point. And again
I have been very careful in the wording I have given to the various clauses
in my Bill. I say : ‘¢ Fire-arms should be used only if such assembly cannot
otherwise be dispersed, and no fire-arms should as a rule be used except on
the written authority of a Magistrate of the highest class available on the
spot. >’ I have heard of a case where the Prime Minister’s house in
England ( I believe it was the Prime Minister’s house) was invaded by a
crowd that wanted to gain access to him. The attitude of the crowd was
threatening and the police played the waterhose on them : they discharged
water and dispersed the.assembly. But here—(Sir P. Sivaswamy Awyer :
‘‘ There are no hoses. ’’) There are no hoses available, sometins no water.
But what is it you hear in the official accounts ¢ The attitude of the crowd
looked ugly, 2 policeman’s turban was pulled off, or brickbats were thrown.
On these slight provocations fire-arms are resorted to. That was the case
in the Chulai riots ; that was the case in the Madura riots of which my
friend Mr. Rama Aiyangar has knowledge. But I do deprecate the resort
to the use of fire-arms when you have got drilled policemen. Twenty
flnlled policemen can in concert face an undisciplined crowd, a mob which
is generally composed of cowardly people, and to resort to fire-arms in such
a case, unless absolutely necessary, is a pity. They say, unless you nip
it in the bud, the thing is likely to spread. I do not think the risk is so
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great that you should unnecessarily resort to these deadly weapons of pre-
cision. That is why I'say unless it cannot be otherwise dispersed, no fire-
arms should be used except on the written authority of a Magistrate of the
highest class. In fact I have in some of my clauses followed existing
sections ; for instance, that military force cannot be resorted to except on
the conditions I have indicated. I have taken care to embody in some
of my clauses the language of the existing sections in the Code itself. Then
I also make a.proviso that : .

¢¢ When immediate measures should be taken to prevent imminent danger or

injury of a serious kind to the public, the seniormost Police or Military officer present
“on the spot may give the written authority instead and the same shall be communi-

cated to the nearest Magistrate forthwith.’’
And in clause (2) I say :

¢¢ Before the assembly is fired upon the fullest warning should be given by all
available means to the assembly that, unless it disperses within a given time, it
will be fired on.”’

And in clause (3) :

‘¢ The person given the authorit.y to fire shall ordinarily give such interval

between the warning and firing as he considers sufficient in all the circumstances of
the case.”’

I leave the discretion to him ; I know the difficulty of making
up your mind on the spot, but still I make the person giving the authority
the judge. Then I ask for a full report. I insist upon this as rather
important because oftentimes you get inaccurate reports in the Press
and in the public platform about occurrences, and official versions
often have additions or accretions as time goes on, so that in cases of
this sort where severe measures are adopted the law should provide a
safeguard that there should be an immediate report made on the spot
when the facts are fresh. I cast that obligation on the officer who
resorts to it. The last clause .is the most important, namely, giving
the right to ‘‘ any person injured by the use of fire-arms or any parent
or guardian. husband or wife of a person killed by the use of fire-arms ’’
to make ‘‘ a complaint against any person for any offence committed
by him by reason of any act purporting to be done under this Chapter.’’
As 1 stated before, my object is to improve the law, to impose restric-
tions, necessary restrictions, reasonable restrictions and that people
who have to perform this unpleasant task should know and feel that
they are entering upon a serious task. If there are provisions of law
they will be guided by them and will think twice and thrice before they
resort to the use of fire-arms. While I do not restrain the use of fire-
arms, T impose reasonable restrictions and limitations as to when they
should be used. There may be many improvements which may be
suggested gn the course of discussion in the Select Committee. The
principle that the law should be improved has been accepted by Gov-
ernment already, because they themselves introduced a RBill but later
on withdrew 1it. The only. question is to what extent we should
improve it That question can be safely left to the Select Committee.
There is no object in the Government flying away from the question.
The question has got to be faced. There is a lot of publie fecling in the
matter and the law must be improved. I therefore ask the House to
accept my motion.

The Honourable 8ir Alexander Muddiman (Home Member) : Sir
the object of my Honourable friend’s Bill, as stated in the Statement
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of Objects and Reasons, is to guard against the indiscriminate use of
fire-arms for the purpose of dispersing an unlawful assembly, and .all
reasonable men must be in agreement with that. The subject is one,
as my Honourable friend has said in his opening speech, of the greatest
importance, It is of the greatest importance to the ecitizen that fire-
arms.should be used in dealing with mobs with the greatest care and
diserimination, but it is equally of great importance that when force
has to be resorted to, it should be resorted to in a manner that will eurb
the disturbance of the peace in an effective manner. On that subject
my Honourable friend and I are in entire agreement. My Honourable
friend has mentioned that there are executive instructions which cor-
respond very closely to the provisions of this Bill, but he wants them
to be given statutory effect. I would point out, Sir, that statutory effect
is a very different thing from executive instructions as he himself has
recognised, and we must be careful lest in our desire to protect the rioter
from a misuse of force we should forget the claims of the general public
to be protected from those gusts of passion which shake this couatry
from time to ‘ime. One recent instance has attracted the notice of my
Honourable friend, because quite recently I heard him put questions on
the matter. I am glad that the mover referred to the extremely un-
pleasant duty that falls to the lot of an officer who has to suppress mob
violence by ordering firing. I can imagine no more difficult position for
a humane man than to have to judge between the danger of allowing
the peace of a whole town to be wrecked and deciding to take action which
must result in the loss of another fellow-creature’s life. It is one of
the most painful positions to my mind in which any man can be placed,
and he has to exercise his descretion on the spur of the moment—that is
a point of great importance—he has to exerecise it under conditions which
are in themselves of a very trying nature. I do not know whether my
Honourable friend has ever been a rioter or ever seen a riot. I presume
that he has never been a rioter, but has he ever seen a riot ? 1 have
seen a riot. I am not talking of India, but I may tell him I have seen
a riot in one of the big continental cities, and it is one of the most appal-
ling things to see and makes one feel how close to the surface the beast
in man is on occasions. The roar of the crowd has ever since remained
in my memory. When passions are roused to a degree of blood heat the
officer responsible for the life and property of those under his charge has
to take a responsibility which I believe to be one of the greatest that can
be given to any human being. To meet a man in battle is one thing.
You know what you are about. But to deal with a mob is a thing that
demands not only courage, but cool-headedness and quick decision.
It is not merely that the decision must be made—It must be made at
the right time. Before I pass on to the Bill itself I ought to have
mentioned one thing which is not quite accurate in my Honourable
friend’s speech. Sir William Vincent never actually moved a Bill
here. He did not move any Bill here and it was therefore not withdrawn.

Diwan Bahadur T. Rangachariar : He moved it in the Council of
State and got it passed.

The Honourable 8ir Alexander Muddiman : Not in this House.

Diwan Bahadur T. Rangachariar : Then it was placed on the table
of this House as passed in the Council of State.
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The Honourable Sir Alexander Muddiman : He never moved’it im
the Assembly, and the motion was not withdrawn.

My Honourable friend said a great deal about the peaceful crowds
of India and that it is very easy to restrain crowds in India. 1 agree
that this is so up to a certain point, and that unless inflamed By religious
passion or some powerful motive the ordinary behaviour of an Indiam
crowd, I agree on the whole, is peaceful. But let me tell my Honourable
friend who has never seen a riot that when it is inflamed by those
passions there is no question of peaceful behaviour, and the mob shows
its terrible nature as many of the occurrences in India indicate only too
truly. It may be said, and no doubt will be said, that men may lose their
heads in dealing with these oceurrences. In what country do men not lose
their heads ¥ When you have officials like gods who can face these
cataclysmic outbreaks with a precision and firmness that can hardly be
demanded of humanity, then you will be able to dispense with any
law in the matter of dealing with a mob. It is perfectly true that
there have been and will be in the future, whatever your rules may be,
occasions when officers lose their heads—that is undeniable, but the
exception does not prove the rule. My contention is that, speaking
generally, the thanks of this House are due to those who carry out duties
of a very unpleasant character with a single eye to the dictates of
their duty. I am glad that my Honourable friend recognises that these
duties are now often mainly carried out by Indian officers and I should
like in this connection to pay a tribute to many Indian officers who in
circumstances of great difficulty have shown great discretion and great
eourage.

Sir, I will now turn to the provisions of the Honourable Member’s
Bill. I would first point out that it relates solely to the use of ‘¢ fire-
arms ’’. In this connection I will suggest to the House that in dealing
with this question of the use of forece to suppress disorder, it is undesir-
able to discriminate between the use of fire-arms and forms of force.

My Honourable friend’s clause makes a point of the distinction in a
way that he could hardly have wished if he had considered the matter more
fully. He says : :

‘¢ Fire-arms should be used only if such assembly cannot otherwise be dis-
yersed.’’ -
Now, Sir, the first question I would put to this House is who is to be the
judge of whether the assembly cannot otherwise be dispersed. Is that to
be a matter for judicial finding, subsequent to the use of fire-arms ? That
is one point. Then I do not wish to make merely dialectical points but
this procedure would require of an officer in charge of a squadron of
cavalry armed with lances and carbines to direct a charge on the mob
before he directed firing. Now, I cannot believe myself, (I am not a
soldier and I am speaking subject to correction), that a charge by lancers
is a more humane method of dispersing the mob than carbine fire. The
same argument applies to the case of infantry armed with bayonets.
Under the prop.sed provision, the duty of the officer commanding would
be first of all to see if a bayonet charge would disperse the assembly. The
inevitable result of that will be, whether the charge was successful or not,
that the mob would be brought to a state of great violence. If the charge
failed, the infantry would probably be torn to pieces. If it did mot, the
number of injured would be far more serious and the passions of the mob
great!ly inflamed. That wilql. be the effect of my Honourable friend’s
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provision. The next point in the clause which I have to refer to is that
it says there must be a written order. Now, what is the objeet of this
written order. Has there usually been any question as to whether the
order to fire was given or not ¢ That was not the question. The general
question is whether the order was given too soon or too late. Take the
case of a person in charge of the police facing rioters. As is often the
case, there is a Hindu mob on one side and a Muhammadan mob on the
other and there is a thin line of policemen between. The mobs on both
siders are threatening. Brickbats are thrown. Perhaps a shot is fired from
a house. At any moment the two mobs may be at one another and the
police would then be torn to pieces. The order to fire must be given in
writing. Would you take a pencil and paper at such a time and write
down the order. Does my Honourable friend require the words ‘‘ Fire,
Sd. A. P. M.”’ to be written down ¥ Or does he want an officer to write
‘“ Whereas I, John Jones, Sub-Divisional Magistrate of the ﬁrst class,
have come to the conclusion that the moment has arrived to fire’’ ete., ete.,
I admit there are some cases where it is quite possible to give the written
order but these are not the ordinary cases. They are the exception rather
than the rule. Now, Mr. Bray was telling the Assembly the other day about
the Kohat riots. Does any one suppose that any useful purpose in a
case like that would be served by requiring a written order ¥ This clause.
further requires the Magistrate of the highest class to make the order. It
is quite reasonable that a Magistrate should give the order wherever
possible, but if you have a provision of this kind in the law, and it is not
complied with it becomes an invalidity. Take the case when there in an
Honorary third class Magistrate. There is a communal riot going on.
These things often happen and there is no ust in hiding facts. The
Magistrate will not take the responsibility. The policeman has got to
act. If he acts with this clause before his eyes he has to break the law
because there is no order and if he does not act, he will be broken for
not stopping the riot. He is between the devil and the deep sea. 1 do
not think my Honourable friend really wants to bring about such a
state of things. Then again I have heard it said, though my Honourable
friend did not say this for he is far too good a lawyer to use an argu-
ment of this kind,—I have heard it said—that a written order and
reading of the Riot Act is required by English law before force can be
used to disperse a mob. Now, that is not so. I will just explain what
the English law on the point is. It is this. There is no restriction on
the use of force against a mob imposed by the Riot Act. The discretion
of the officer is absolute. If you have the Riot Act read, as it is called,

though it is an improper way of putting it, then any one who remains
in an assembly thereby called upon to disperse for one hour after the
reading of that Act is guilty of a felony and that is the only advantage
you get by reading the Riot Act. I apologise to my Honourable friend
for using an argument on a point which he did not raise but I thought
I had better clear it. So much for clause 1.

Now I come to clause (2). Tt reads :

‘¢ Before the assembly is fired upon the fullest warning should be given by
all available means to the assembly that unless it disperses within a given time, it
will be fired on.’’

That agdm is an excellent executive instruction. Our execuiive instrue-
tions require, as my Honourable friend recognises, that war'u"g should be
given before firing. When you lay it down as a condition in a law that you
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must give full warning, then the position becomes more difficult. Who is
to decide what is a given time * Who is to decide that time ? Is it the
Magistrate or the mob ¢ I assure you it is the mob who often decide what
is the given time. I have seen with my own eyes a worthy Hindu Deputy
Magistrate running for his life and the mob were then deciding the given
time.

Diwan Bahadur T. Rangachariar : Then do not appoint a Hindu as
a Magistrate. :

The Honourable Sir Alexander Muddiman : I am sorry. I cannot
say whether he was a Hindu or a Muhammadan. I ought to have said
an Indian. Now, I quite agree with my Honourable friend that warning
is most desirable and an interval should be given if possible, but you can-
not. lay it down as a hard and fast provision of the law. If you do, you get
into a_ position which it is perfectly impossible to accept. I am not
spealffig now from the point of view of Government. I am speaking
from the point of view of the ordinary citizen. It is generally the ordinary
citizen, that suffers in the end. It is his house that is burnt, it is his
banker’s books that are stolen and it is his grain that is looted.

Now the next clause reads :

‘¢‘ The person given the authority to fire shall ordinarily give such interval
between the warning and firing as he considers sufficient in all the circumstances
of the case.’”’ N

There again we have the same difficulty. The officer may consider
the time sufficient but the mob may not.

Liwan Bahadur T. Rangachariar : I am not concerned with the
mob. ’

The Honourable Sir Alexander Muddiman : Unfortunately the officer
placed in that position is. I agree that warning should be given wherever
possible, but you cannot make it a rule. There may be cases of deliberate
defiance of the law where you know that you can tell the mob if they
do not disperse within one hour, something will happen. Warning
may be possible in such cases. But this is one case out of 100. In the
other 99 cases the situation arises suddenly and it would not be possible
to give an interval between the warning and the firing. They have to
be suppressed in a hurry and there is no time for warning. And mind
you one other thing. If you warn the mob in time and wait and the
rqob gather and attack you, what happens ! Your policemen are torn to
l}:le%es. It is not a case of pulling off their pagris but of pulling of their

eads.

As regards clause 4, I see no objection to it. 1 have not examined
the drafting of it, but it requires that :

‘“ A full report of the occurrence shall be made in all cases when such assembly

is Qispersed by the use of fire-arms to the nearest first-class Magistrate within
twenty-four hours of._the occurrence, and such report shall be a public document.’’

Now, I can see no objection to the general principle. But may I tell you
one thing and that is a remark based on experience. My Honourable
friend has said, and he has said rightly, that very often the first reports
that are given out contain inaccuracies. That is perfectly true and T
will te{l you why. ‘Those first reports are written when the rioting is
still going on and the full facts are not known to the authorities. Take
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a recent case. We had a riot in Delhi. I think it went on for two or
three days. I was pressed considerably to publish at once a statement
of what I had reeeived. I declined to do 8o, because I was perfectly
well aware that it was only a partial report, and that was borne out when
we received the full report, when it turned out that rioting had not been
confined to one quarter but had spread to other quarters. We must
always bear in mind that inaccuracies in the early reports are not
mecessarily a sign of a desire for concealment. They occur very often
because the early reports are sent in when the rioting is still going on,
and therefore in some ways a premature report is misleading and even
dangerous.

The next point raised by my Honourable frirnd is clause 5, which
rune :
‘¢ If the person is himself a first-class Magistrate his report shall be made to

the District Magistrate, and, if the person is a District Magistrate, his report shall
be made to the Local Government.’’

Well, that follows on the other and I have no comments to make,
although it may require a little examination as to the form in which it
has been cast ; but to the general principle embodied in the clause under
consideration I see no objection.

Now the last clause is one which my Honourshle friend emphasised,
I think, because he felt he had the English law hehind him. What he
emphasised and pressed was this question of the right to bring a complaint.
I do not think I need read out the law as so many in the Assembly are
lawyers, but as Honourable Members know, under the law it is provided
by section 132 that prosecutions in these cases require sanction ; in the
one case they require the sanction of the Local Government, in the other
of the Governor General in Counecil. Well, my Honourable friend pointed
out, and rightly, that there is no such provision in the English law : that
is, the sanction of the Government is not required by that law. He pro-
poses that—

¢¢ Any person injured by the use of fire-arms or any parent or guardian, husband
or wife of a person killed by the use of fire-arms may make a complaint against

any person for any offence committed by him by reason of any act purporting to
be done under this Chapter.’’ Y purp g

Now, the only change in the law is that it dispenses with the sanction
of the Governor General or the Local Government, as the case may be.
In this connection I should like to read to the House a short extract from
Dicey’s Rule of Law, where he makes what I think is guite a good point.
He is quoting from a French writer, a jurist of standing. He says:

¢¢ Under every legal system the right to proceed against a servant of Govern-
ment for wrongs done to individuals in his official capacity exists in some form or
ather. The right corresponds to the imstinctive impulse of the legal victim to seek
compensation from the immediately visible wrong-doer. But on this point the laws
of different countries have utterly different tendeucies. There are countries such,
for example, as England and the United States, where every effort is made to
shelter the liability of the State behind the personal responsibility of its officers.
There are other countries where every effort is made to cover the responsibility
of servants of the State behind the liability of the State itself to protect him
against and to save him from the painful consequences of faults committed in the
serviee of the State.’’ .

Those. are entirely different points of view. The English law
abandons its agents to the mergy of the law Courts. The French law
takes the liability upon itself and proteots its servants. Now, it is not
for me to attempt to tell this House what the right line is in India. We
Who speak on thia side are often told that we know nothing about the

La4eLA . , Dz
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customs of the people and the habita of the eountry. Bat I will say this.
I have lived 25 years in this country and I have been brought into touch
with a great many people in this country, and it appears to me that you
cannot draw a just parallel between the pesition in regard to suits against
officers charged with the administration of these provisions in England
and in India. Sir, the last big ecase of firing in England on a mob, and
it was a leading case and is still the locus classicus, was the Acton colliery
case in 1893. I think I need hardly develop the point that the use of
fire-arms in India is far more frequent than it is in England. You
have te go back some 50 years for a big case of this kind over there while
here you have only got to turn over the pages of the papers for the last
few months to see the difference in that respect. But you may say, where
does that lead you * Ii may simply lead you to this, that more care is
- used in England in these matters and the mere fact that this provision
exists which enables a suit to be brought without sanction is itself a thing
that' prevents these occurrences. Sir, that can hardly be supported. I
think my Honourable friend would not argue that. (Diwan Bahadur T.
Rangachariar : ‘‘ Iwould >’.) Well, I think my Honourable friend would
be carrying it very far if he did ; and since he is going to argue that I
will develop my peint a little further. It is this, that the need for the
use of fire-arms is far more frequent in this country. It is due—I do not
wisit te go into details—but it is due very largely to communal differences,
to racial differences and to religious differences. '(Diwan Bahadur T.

Raagachariar : * And the nervousness of the police *’.) Well 8ir, T have
followed the history of the Indian police, and I think that whatever faults
they have, they are nct nervous. They have many faults; officers in
charge of them occasionally lose their heads; T admitted that from the
beginning ; but the nervous police constable I have yet to meet as a common
object.

Well, to return to the last elause, the right of complaint, which was
pressed by my Honourable friend. I am not going to take the wusual
line taken on these occasions and say, ‘‘ well the Government would never
refuse sanction in a good case ’’. Sir, I have found it useless to protest
in this House that Government would not refuse sanetion. I do net think
it would but the House will not be-convinced by that. That argument I am-
poing to use is this. The nervous policeman will arise the day he finds that
he 1: liable to a suit if he fires. That is when you will have your nervous
policeman. The fear of suit may very well not deter a man:from doing
what he ought not to do; but it may deter him from deing what he ought
to do in the .interests of the remainder of the population. And that, Sir,
is certainly a thing to be greatly feared and I honestly believe it is to be
wared - Did T use the vsord ‘“suit >’ ¢ It was of -course a slip. I meant

¢ criminal prosecation ’’. 'O course the principle of samction .to the pro-
secution.of public servants is already well recogmzed in the Indian law in
many cases, though it is not reeogmzed I believe in the: Enghsh law. My
Ionourable friend tglls me that in certain cases-sanction is necessary.,in
England. " That may Be so, but here at any rate it is a ‘wel-known prin-
ciple ‘and. is recognized in Indian law.

There is one other thing before I close, T think I have:dealt w1th
the main polnts in.my. ‘Honourable friend’s Bill, but he used words that
1 think I camnot pass over without comment. He referred to the distrust
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of the people in the officers of Government. Now, Sir, if there is one
occasion when the people do trust officers of Government, it is on the
occasion of riots. That, Sir, is not a suggestion ; it is a fact. I may tell
him that during the Delhi riots and the Agra riots, the people showed the
greatest thankfulness to those British troops who were brought down to
hold the streets during the riots. They brought them tea, milk and other
refreshments and there was certainly no question of distrust. I am afraid,
Sir, it is in the normal peaceful days that distrust is felt: the distrust is
much less on these occasions than in the normal peaceful days, when, per-
haps, their services are not quite so fully appreciated. I hope I have not.
made my Honourable friend feel that I am in any way opposed to what he
has at heart as much as I have. I have endeavoured to point ou: briefly
the praectical difficulties which attend the provisions of his Bill :

Mr. President : The question is :

¢¢ That the Bill to provide that, when fire-arms are used for the purpose of
dispersing an assembly, preliminary warning shall, in certain circumstances, be
given, be referred to a Select Committee consisting of the Honourable the Home
Member, Mr. M. A. Jinnah, Dr. H. 8. Gour, Sardar Gulab Singh, Mr. B. Venkata-
patiraju, Raja Ghazanfar Ah Khan, Mr. H. Tonkinson, Mr. T. C. Goswami, Mr. B. C.
Pal, Pandit Madan Mohan Malaviya, Mr. W. 8. J. Willson, Colonel J. D. Crawford
and’ Diwan Bahadur T. Rangachariar, and that the number of members whose
presence shall be necessary to constitute a meeting of the Committee shall be

seven.’’

The Assembly divided:

AYES—58.

Abdul Karim, Khwaja.
Abhyankar, Mr. M. V.
Aiyangar, Mr. C. Duraiswami.
Aiyangar, Mr. K. Rama.

~ Aiyer, Sir P. 8. Sivaswamy.
Alimuzzaman Chowdhry, Mr.
Aney, Mr. M. 8.
Badi-uz-Zaman, Maulvi.
Chaman Lall, Mr
Chanda, Mr. Kamini Kumar.
Das, Mr. Bhubanananda.
Das, Mr. Nilakantha.
Duni Chand, Lala.
Dutt, Mr. Amar Nath.
Ghazanfar Ali Khan, Raja.
Ghulam Bari, Khan Bahadur.
Goswami, Mr. T. C.
Gour, Dr. H. 8.
Gulab Singh, Sardar.
Hans Raj, Lala.
Hyder, Dr. L. K. :
Iyengar, Mr. A. Rangaswami,
Jeelani, Haji 8. A. K.
Jinnah, Mr. M. A,

/Joshi, Mr. N. M,
Kasturbhai Lalbhai, Mr.
Lohokare, Mr. K. G.

Ma}.}:mood Schamnad Sahib Bahadar,
T.
Malaviya, Pandit Madan Mohan.

Mehta, Mr. Jamnadas M.

Misra, Pandit Shambhu Dayal.

Misra, Pandit Harkaran Nath.

Murtuza Sahib Bahadur, Maulvi Sayad.

Mutalik, Sardar V. N.

Nambiyar, Mr. K. K.

Narain Dass, Mr.

Nehru, Dr. Kishenlal.

Nehru, Pandit Motilal.

Nehru, Pandit Shamlal.

Neogy, Mr. K. C.

Patel, Mr. V. J.

Purshotamdas Thakurdas, Sir.

Ramachandra Rao, Diwan Bahadur M.

Rajan Bakhsh Shah, Khan Bahadur
Makhdum Syed.

Rangachariar, Diwan Bahadur T.

Ranga Iyer, Mr. C. S.

Ray, Mr. Kumar Sankar.

Samiullah Khan, Mr. M.

Sarda, Rai Sahib M. Harbilas.

Sarfaraz Hussain Khan, Khan Bahadur.

Shafee, Maulvi Mohammad.

Shams-uz-Zoha, Khan Bahadur M.

Singh, Mr. Gaya Prasad.

Sinha, Mr. Ambiks Prasad.

Sinha, Kumar Ganganand.

Tok Kyi, Maung. -

Venkatapatiraju, Mr. B.

Yusuf Imam, Mr. M.

NOES—38.

~Abdul Qaiyum, Nawab Sir Sahibzada.
Ahmad Ali Khan, Mr.

# Ajab Khan, Captain,

~Akram Hussain, Prince A. M. M.
Bhore, Mr. J. W.

Blackett, The Honourable Sir Basil.
Burdon, Mr. E.

Calvert, Mr. H.

Chalmers, Mr. T. A.

Chatterjee, The Honourable Mr. A. C.

-~ )
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Cocke, Mr. H. G. /Muhammad Ismail, Khan Bahadur
Crawford, Colonel J. D. Saiyid.
Duval, Mr. H. P. Nag, Mr. G. C. .
Fleming, Mr. E. G. Parsons, Mr. A. A, L.
Hezlett, Mr. J. Rushbrook-Williams, Prof. L. F.
Hmdley, Mr. C. D. M. Sams, Mr. H. A.
~Hira Singh, Sardar Bahadur Captain. Sastri, Diwan Bahadur C. V. Visva-
Holme, Mr. H. E. natha.
Hudson, Mr. W. F. Singh, Rai Bahadur S. N.
Hussanally, Khan Bahadur W. M. Sykes, Mr. E. F.
Innes, The Honourable Sir Charles. Tonkinson, Mr. H.
Lindsay, Mr. Darcy. Tottenham, Mr. G. R. F.
Lloyd, Mr. A. H. Webb, Mr. M.
Moncrieff Smith, Sir Henry. eWillson, Mr. W. S. J.
Muddiman, The Honourable 8ir;, Wilson, Mr. R. A.
Alexander.

The motion was adopted.

THE INDIAN REGISTRATION (AMENDMENT) BILL.

Mr. K. Rama Aiyangar : (Madras and Ramnad cum Tinnevelly :
“Non-Muhammadan Rural) : Sir, I beg to move :

¢¢ That the Bill further to amend the Indian Registration Act, 1908, be referred
to a Select Committee consisting of the Honourable Sir Alexander Muddiman, Mr.
K. C. Neogy, Mr. T. C. Goswami, Sir Henry Moncrieff Smith, Dr. H. S. Gour, Pandit
Madan Mohan Malaviya, Mr. M. A. Jinnah, Diwan- Bahadur T. R.mgachanr, Diwan
Bahadur M. Ramachandra Rao, (with your permission, Sir), Mr. C. Duraiswami
Aiyangar and myself, and that the number whose presence shall be necessary to con-
stitute a meeting of the Committee shall be five.”’
This is a small matter, Sir. The only question is that when presentation
is made by a person other than an authorised agent even when the
executant is present and accepts the registration, because of the existing
state of the law, it has to be held that the registration is invalid. Their
Lordships of the Privy Council have once also regretted that it was so.
However, sections 32 and 33 are such that in the present state of the law,
«ven though -it is presented by a person on behalf of the executant and
the executant is present there and completes the registration, it is held
invalid. It is only to remedy that defect, I introduced the Bill and the
Seleet Committee will consider the wording and put it properly in its
place. I beg to move that the Bill be referred to the Select Committee.

Mr. H. Tonkinson (Home Department : Nonminated official) : Sir,
when my Honourable friend moved for leave to introduce this Bill on the
21st of February, it was pointed out in this House that the difficulties
mentioned in the first judgment of the Privy Council, which is cited in the
Statement of Objects and Reasons, had been fully met by the Bill intro-
duced, by the Honourable Pandit Madan Mohan Malaviya and finally
passed into law in 1917. 1 am surprised, Sir, that once again my Honour-
able friend has not referred to that amendment of the law. It was further
pointed out, Sir, on that occasion that the second ruling which is referred
to by the Honourable Member had noth,mg to do with the-Bill before the
House. I am surpgised that he again states that on ome occasion their
Lordships of the Judicial Committee have regretted that this provision .of
the law existed. We have now been informed, Sir, by the Honourable
Member, not in this House but separately, that the reference in the State-
ment of ObJects and Reasons to the Patna case should have been a reference
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to a case reported in 49 Indian Appeals at page 395. I should like, Sir,
now to refer to some facts in regard to these two cases in particular.

First I take the case of Jambu Prasad vg. Mahummad Aftab Ali Khan.
Sir, when that case was before the Allahabad High Court, my Honoutfable
friend Pandit Motilal Nehru was one of the leading counsel engaged.
The case dealt with three mortgage deeds executed between 1886 te
1892. The Allahabad High Court gave a decree for the claim

based upon °*the one deed, but they held that the other deeds
hud not been validly registered. It was argued before them by the
Honourable Pandit that the executants being present when the document

was registered, the document was validly registered ; but the Court held,

on the other hand, ‘hat this was not proved, but all that was proved was

that they had attended on the same day. That case, Sir, went up to the

Privy Council. I would observe that before the Privy Council, Sir George

Lowndes appeared for the respondent. That is a point, Sir, of some

importance, because Sir George Lowndes in another capacity took a lead-

ing part in the decision as to the form which the amendment of the law

should take in 1917. Before the Privy Council a claim was made that

the mortgagees themselves would have been entitled to present for regis-

tralion and their presence would have removed any defect, that is to say, -
a claim was made on the lines of the present Bill. This elaim, however,

was dismissed by the Privy Council, because they held that the mortgagors
attended to assent to registration and this was not sufficient to give the
registrar jurisdiction. The Judicial Committee, therefore, upheld the
Allahabad decision, and it is not therefore quite correct to suggest as in the

Statement of Objects and Reasons, that Their Lordships were the first

to place this alleged highly technical construction on the law. Indeed,

in their order in that case the Privy Council refer to another Allahabad

decision of 1906 wkere it had been held that the sub-registrar’s jurisdic-

tion only comes into force if and when a document is presented to him

in accordance with the law. Now, Sir, under the provisions of section 32

it is required that the person presenting a document for registration shall

he either the person executing or claiming under the same, the repre-

sentative or assign of such person or the agent of such persom, repre-

sentative or assign duly authorised by a power of attorney executed or

authenticated in the manner provided in the next section.

(At this stage Mr. President vacated the Chair which was taken by the
Deputy President.)
The Privy Council in the case in question held that one object of these
provisions was to make it difficult for persons to commit frauds by means
of registration and it was the duty of the Court not to allow the imperative
provisions of the Act to be defeated. It was in consequence of that deci-
sion that my Honourable friend Pandit Madan Mohan Malaviya brought
forward .a Bill in the Imperial Legislative Council, as a result of which
section 23A was inserted in the Registration Act. This section, Sir, permits
persons claiming under a document which has been aceepted for registration
from a person.not duly empowered to present the same to be registered
within four months from the person who claims first having become aware
that the recistration of the document was invalid. There may be cases,
Sir, in which through want of care or stupidity or otherwise of the register-
ing. officers documents which ought not to be registered are registered and.
ignorant people who rely upon the registering officers following the law
may thus find themselves in a difficult position. But this section gives
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them full relief and the Honourable Member has not indicated any manner
in which its provisions are defegtive. I understand it was generally agreed
in 1917 that it was a satisfactory solution, and the Bill was then unanimous-
1y passed.

Let us turn now to the other case referred to in the Statement of
Objects and Reasons, in which, according to my Honourable friend, the
Judicial Committee of the Privy Counecil has suggested that the law
required damendment. That, Sir, was a Burma case, the case of Ma Shwe
Mya versus Maung Po Hnaung. The respondent in that case had obtained
a decree against the appellant. Whilst an appeal to the Privy Council
against that decree was pending the respondent applied for leave to execute.
He was given leave provided he gave security. A bond Form 3 in
Appendix G to the Code of Civil Procedure mortgaging certain oil wells
was executed before the Additional District Judge and was presented for
registration by the head clerk of the Court of Additional District Judge.
The appeal in the first case was upheld and so the bond became operative.
The question was whether it was properly registered. It was not presented
by any person claiming or executing. The Distriet Judge was not present
at the time of presentation. The Judicial Commissioner of Upper Burma
held that the head clerk was his representative. The Judicial Committee
in their decision announced by Viscount Cave held that representative was
a term of ambiguous meaning which must be construed according to its
context and in section 32 their Lordships were satisfied that ‘‘ repre-
seniative ’ meant the legal personal representative or the guardian or
coimittee and did not include a clerk or an agent. Their Lordships held,
therefore, that the registration of the security bond was invalid. In con-
nection with the present Bill, however, it js important to notice that their
Lordships of the Judicial Committee indicated that the provisions of sec-
tion 23A provided an adequate remedy.

Now, Sir, with reference to the remarks as to the amendment of the
law being required. These remarks were made by Their Lordships in this
case ; but it was in regard to an entirely different matter which is not
affected at all by the present Bill. Their Lordships did remark that the
case disclosed a probably inadvertent omission in the law which could
only be cured by legislation. Under section 88 of the Registration Act,
certain officers of the Crown are not required to attend a registration
office in proceedings in connection with the registration of a document
cxecuted in their official eapacity or to sign endorsements, etc. The regis-
tering officer is empowered to refer to them for information and if he is
satisfied as to the execution of the document he registers it. The omission
in the law referred to by the Judicial Committee is as regards the want of
a similar provision to that relating to officials who execute for officials
who may claim a document. That is, there might have been a provision
which would not have required the District Judge himself to present the
security bond in this particular case. But, Sir, that has nothing whatever
to.do with the Bill in regard to which my Honourable friend has moved
the present motion. .I submit further that not only is the present Bill
unnecessary but po?bly it may be dangerous. Since we have had any
Registration lavy ‘n India, ever since 1867, I think the year was, we have
had these provisions in this form. These provisions are the i)rovisions
against fraud. I submit, further, that if we take the case which is intend-
ed to be covered by the proposed Ezplanation to section 32, when the



THE INDIAN REGISTRATION (AMENDMENT) BILL. 4027

person presenting is accompanied by the executors, all that is required-
under the present law is for the person who has the document and who
is not under this proposal a person duly authorised by power of attorney,
ete., but another person, to hand over the document to the persons who
did actually execute. There is no defect in the present law and the Bill
is absolutely unnecessary. I submit, Sir, that it is, therefore, most undesir-
able to make such an amendment of the law. If I do not consider that
this House wotild accept the view that the Bill is unnecessary and should
be opposed, 1 should have moved an amendment for circulation on the
grounds already stated to-day in connection with the Bill of which you,
Sir, were the sponsor. Sir, I oppose the motion.

Dr. H. 8. Gour : I move that the question may now be put.

Mr. K. Rama Aiyangar : I want to say only one word, 8ir. Under
the imperative provisions of the section their Lordships said that they
had to hold that even if the presentation was made by the executant,
they could not register. I maintain, therefore, that it is a case where

relief is needed. . -

Mr. Deputy President : The question is :

¢¢ That the Bill further ¢0 amend the Indian Registration Act, 1908 be referred
to a Select Committee consisting of the Honourable Sir Alexander Muddiman, Mr.
K. C. Neogy, Mr. T. C. Goswami, Sir Henry Moncrieff Smith, Dr. H. S. Gour, Pandit
Madan Mohan Malaviya, Mr. M. A. Jinnah, Diwan Bahadur T. Rangachariar, Diwan
Bahadur M. Ramachandra Rao, Mr. C. Duraiswami Aiyangar and Mr. K. Rama
Aiyangar, and that the number of members whose presence shall be necessary to con-
stitute a meeting of the Committee shall be five.’’

The Assembly divided :

AYES—42,

Abdul Karim, Khwaja. Misra, Pandit Shambhu Dayal.
Abhyankar, Mr. M. V., Misra, Pandit Harkaran Nath.
Aiyangar, Mr. -C. Duraiswami. Murtaza Sahib Bhadur, Maulvi Sayad.
Aiyangar, Mr. K. Rama. Mutalik, Sardar V. N.

LsAiyer, Sir P. 8. Sivaswamy. Narain Das, Mr.
Aney, Mr. M. 8. Nehru, Dr. Kishenlal.
Badi-uz-Zaman, Maulvi. Neogy, Mr. K. C. .

Chaman Lall, Mr. Patel, Mr. V. J.
Das, Mr. Bhubanananda. Purshotamdas Thakurdas, Sir.
Das, Mr. Nilakantha. Ramachandra Rao, Diwan Bahadur M.
Duni Chand, Lala. Ranga Iyer, Mr. C. 8.

Goswami, Mr. T. C. Ray, Mr. Kumar Sankar.

Gour, Dr. H. 8. Samiullah Khan, Mr. M.
Gulab Singh, Sardar. Sardar, Rai Sahib M. Harbilas.
Hans Raj, Lala. Shafee, Maulvi Mohammad.
Iyengar, Mr. A. Rangaswami. Singh, Mr. Gaya Prasad.

Jeelani, Haji 8. A. K. Sinha, Mr. Ambika Prasad.
Joshi, Mr. N. M. Sinha, Kumar Ganganand.
Kartar Singh, Sardar. Tok Kyi, Maung.
Kasturbhai Lalbhai, Mr. Venkatapatiraju, Mr. B.
Lohokare, Mr. K. G. . Yusuf Imam, Mr, M.

* NOES—38.

~Abdul Qaiyum, Nawab Sir Sahibzada. Duval, Mr. H. P.
Abmed, Mr. K. Fleming, Mr. E. G.

~#Ajab Khan, Captain. Hezlett, Mr. J.
Bhore, Mr. J. W. Hindley, Mr. C. D. M.
Blackett, The Honourable Sir Basil. +Hira Bingh, Sardar Bahadur Captain.
Burdon, Mr. E, Holme, hfr H E.
Calvert, Mr. H. Hudson, Mr. W. F.
Chalmers, Mr. T. A. Hussanally, Khan Bahadur W. M.

Chatterjee, The Honourable Mr. A. C. Innes, The Honourable Sir Charles.
Crawford, Colomel J. D. Lindsay, Mr. Darcy.
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NOES—38—contd.

loyd, Mr. A. H. Sams, Mr. H. A.
h:{aﬁ, Mr. M. E. Sastr, Diwan Bahadur C. V. Visvanathm
Moncrieff Smith, Sir Henry. Singh, Rai Bahadur 8. N.
Muddiman, The Honourable 8ir | Sykes, Mr. E. F.

Alexander. Tonkinson, Mr. H.

# Muhammad Ismail, Khan Bahadur Saiyid.| Tottenham, Mr. G. R. F.

Nag, Mr. G. C. Webb, Mr. F.
Nehru, Pandit Shamlal. ly Willson, Mr. W. 8. J. |
Parsons, Mr. A. A. L. - Wilson, Mr. R. A.
Rushbrook-Williams, Prof. L. F.

The motion was adopted.

Y

THE WEEKLY PAYMENTS BILL.

Mr. Chaman Lall (West Punjab : Non-Muhammadan) : Sir, I move
for leave to introduce a Bill to make provision for the weekly payment of
wages to workmen, domestic servants and other employees.

I do not-intend to detain the House at any length in this matter,
particularly, after the conversational fire-works af the Honourable Diwan
Bahadur T. Rangachariar on the fire-arms question, and the carefully
registered whispers of the Honourable Mr. K. Rama Aiyangar on the
Registration Act. All I wish to say can be condensed in a few sentences.
There are two reasons why I want this Bill introduced ; firstly, on
social and, secondly, on economic grounds. The social ground is this.
We find that industrial workers in various centres in India have to
subsist for a period at least of one month on credit, having to borrow
large sums of money from money-lenders at exorbitant rates of interest.
My Bill is designed to prevent any such extortion. Secondly, we found,
as was the case in Bombay recently during the mill strikes, that large
numbers of workers, several thousands, were thrown out of work and
the wages due to them were not paid to them by their employers until after
a very longeperiod of negotiation and suspense. All that period was
utilised to induce workers to return to work. I want to make it impossible
for any employer to place employees in that position where he can with-

liold wages due to his employees. I want to make it penal to withhold
wages.

This is the second aspect of the economic question that ordinarily,
wherever wages are paid by the day, the wages are actually less in the
total amount than when paid on a monthly basis, a proof of the fact that
some allowance is indeed made for the fact that workers have to live on
eredit and borrow money at exorbitant rates for their subsistence.
Honourable Members will see on page 4 of the Report known as ‘‘ The
Report of the Second Regular Wages Survey of the Punjab, taken in
December 1917 ’’ a table giving the average daily earnings of labourers.
In 1917 it was by the day 6 as. 6 p., but when reckoned by the month
it was 6 as. 11p. You will find right through this table that when pay-
ments are made by the week the workers get more in money than when
payments are made by the day. This is briefly why I wish to move this
Bill. I want this Bill to apply to workers not only in Government
employ, not only in the industrial centres, but to workers all round.
The difficulties that may be met with in ‘the form of the Bill as drafted
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by me can easily be got over when it is referred to a Select Committee.
I need not, therefore, go into the actual provisions of the Bill.

Sir, 1 move for leave to introduce it.

The Honourable Mr. A. C. Chatterjee (Industries Member) : Sir, I
do not rise to oppose the Bill, indeed I cannot do so because 1 have
had some diffisulty in understanding what the c¢xact aim or object of
the Bill is. So far as I can judge from a very careful perusal of the
terms of the Bill, I do not know whether the Honourable Member wants
to introduce a weekly system of payments, or whether he wants to
prohibit the system of withholding the wages of people of small means,
or both. So far as I can judge from the actual language of the 13ill,
so long as an employer arranges to pay on a weekly baus, he can w1th-
hold payment for a month or six weeks. .

M{. Deputy President : If the Honourable Member is not opposing
the motion, he can defer his remarks to the second stage.

The Honourable Mr. A. C. Chatterjee : I think. Sir, I am entitled to
explain the position of the Government with regard to the Bill. It has
usually been the practice to allow the Member of Government teé do so.

Mr. Deputy President : The Honourable Member will have ample

opportunity to do so later on. Unless he opposes the leave for intro-
duction, I do not think any remarks are in order.

_ The motion was adopted.
Mr., Chaman Lall : Sir, 1 introduce the Bill.

THE MATERNITY BENEFIT BILL.

Mr. N. M. Joshi (Nominated Labour Interests) : Sir, I ask for leave
to introduce a Bill to regulate the employment of women in factories and
mines and on those estates to which the Assam Labour and Emigration
Act, 1901, applies some time before and some time after confinement, and
to make provision for the payment of maternity benefit.

Sir, the object of my Bill is purely humanitarian. It seeks to pro-
hibit the employment-of women after confinement ; it also seeks to prevent
employers dismissing women six weeks before confinement. The Bill
also seeks to provide maternity benefits during the enfcrced period of
absence. It has been found that mere prohibition without the provision
of maternity benefits would nct be ¢f uany use. That is the experience
in England. Therefore, while prohibiting the employment of women
and also allowing them tp remain absent some time before confine-
ment, I have made provision for maternity benefits. The Dill does not
upply to women in all industries, but it applies only to factories, as
defined by the Indian Factories Act, to mines as deiined by the Indian
Mines Act, and to estates which are regulai.ed by the Assam Labour and
Bmigration Act, 1901. Here I want to make one ti.iny clear. - Although
in my Bill I have mentioned the estates regulaied by the Assam Labour
and Emigration Act, still T do not intend to exclude other estates which
nmay be regulated by other legislation. As a matter of fact I know-there
are other estates which are regulated by the Madras D'lanters Labour
Act, and I think when the Bill goes to Select Committee. .

L246LA E

13
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The Honourable Mr. A. C. Chatterjee (Industries Member) : Sir, 1
rise to a point of order. (an the Honourable Member, in mtroducmg
the Bill, propose that the scope of the Bill should be enlarged ?

Mr. N. M. Joshi :- Sir, I do not think I am enlarging the seope of
the Bill at all.

The Honourable Mr. A. C. Chatterjee : 1 ask tor your ruling; Sir,

Mr. Deputy President : There is no motion for enla;ging the scope
of the Bill.

The Honourable Mr. A. C. Chatterjee: I understood the Homnour-
able Member to suggest the enlarging of the gcope of the Bill. -

Mr. Deputy President: When such a motion comes up, it will be
time to consider it.

Mr. N. M. Joshi: Sir, if the Chair allows me at the time when I
make a motion for sending the Bill to a Select Committee. or when 1
ask the House to take my Bill into consideration, I propose te bring in
certain estates which arce not inciuded hiere. The other details T have
left to the Local Governments. The welfare of labour is a provineial
subject, and I therefore think that these details must be left to the
"Local Governments. Sir, my Bill, since it was published in the papers,
has received a large volume of public opinon in its favour. The Bombay
Legislative Council has passed a Resolution supporting the prineciple
of my Bill. There was a public meeting held in Bombay very recently
under the auspicies of 13 organisations in the City supporting the pro-
posals of my Bill. The Medical Kelief Committee of the Bombay Muni-
cipality, of which my Honourable friend Mr. Pate! is the President, has
also supported the proposals which I have included in my Bill. Sir, I
therefore hope that the Bill will meet with support at the hands of this
House; but before I take my seat, I would like to make one request to
Government. It is this. To-day I am going to introduce the Bill, and
the second motion for sending the Bill to Select Committee will not be
made before the end of January. ! swonld like Government to circulate
my Bill, if the House gives me leave to introduce it, in the meanwhile, sq
that the Government may be ready with the opinions of the Loeal Gov-
ernments, and able to consider the Bill property. 1 hope, Sir, the House
will give me leave to introduee my Bilt.

Mr. T. A. Chalmers (Assam: European): Sir, I rise to oppose this
Bill. In opposing the introduection, I wish to make it clear that I do not
do so because I disapprove of the principles of the Bill, or because em-
ployers in Assam are reluctant to give these privileges. As a matter
of fact, for many years such privileges have been given. Many years
before the International Conference at Washington, the guarter of a
wmillion of women employed in Assam tea gardens enjoyed these privileges,
and these privileges have, up to date, not been introduced on such a large
veale in any other country in the world. My opposition arises. . ..

Diwan Bahadur M. Ramachandra Rao: May I ask the Honourable
Member if he is speaking on behalf of the Government ?

Mr. Deputy P.esgdent I do not think such a question arises; the
Honourable Member is opposing and is entitled to do so.

Mr. T. A. Chalmers: Allow me to introduce myself to the House as
4 tea planter from Assam. I represent the European community of that



THE MATERNITY BENEFIT BILL. 4031

Province. My opposition to the Bill arises from the fact that the Mover
‘proposes to diseriminate between tea grown in other parts of India and
tea grown in Assam. He now informs the House that he proposes to
extend the scope of this Bill later on. T still objéct to the discrimination
because we have seen how our friends from Bombay have suffered and are
still suffering from the effects of a discriminating Bill. I refer to the
unjust cotton<excise duty. Why should people who grow potatoes or
rubber, or coffee, or anything not provide for their women workers tne
same privileges: and rights as those that the tea industry are asked tn
provide ? I think it would be equivalent to an excise duty on cotton being
applied in Bombay and not applied in Calcutta. I maintain that those
who employ women for any purpose whatsoever should undertake to pro-
vide for the special disabilities to which women are subject. I therefore
usk the Honourable Mover to delete the reference to the Assam Labour and
Emigration Act and to define an estate as any place where more than ten
women are employed on any work whatsoever that is not already covered
bv the Indian ‘Factories Act and the Indian Mines Act. If the IHouse
supports my proposal and the Honourable Mover accepts it, I understand
that it will enlarge the scope of the Bill. )

Mr. N. M. Joshi: I do not propose to do that.

Mr. T. A. Chalmers: Then I have nothing further to add at present.

The motion was adopted.

Mr. N. M. Joshi: I introduce the Bill.

THE INDIAN RAILWAYS (AMENDMENT) BILL. AT

Mr. K. C. Neogy (Dacca Division : Non-Muhammadan Rural) : I
move for leave to introduce a Bill further to amend the Indian Railways
Act, 1890. This Bill is intended to prohibit the reservation of compart-
ments in railway trains for the exclusive use of persons belonging to any
particular community, race or ereed. This question came up for discus-
sion in the last Assembly om more than one oceasion, and the present
position is that it is only in certain trains and it is only for the benefit
of third class passengers belonging to a particular community that
carriages are reserved ; and while the compartments are reserved for
Europeans the Railway Administration has issued a circular to their loeal
Agents asking them to permit anybody who may be wearing European
dress to make use of these reserved compartments. I have no doubt that
the objection which the predecessor of this House took to the reservation
of compartments still remains so far as the underlying principle of this
diserimination is concerned. I need hardly point out to the House that
public opinion resents this diserimination as strongly as it did ever before.
There have been prosecutions for the infringement of this rule, and some of
them came up before the different High Courts in India. The latest case
I think came up before the Calcutta High Court, and we have the decision
in that case reported in the law journals. It appenvs that a yeung Indian
belonging to the middle class deliberately broke the law and insisted on
remaining in a compartment which was reserved for Europeans. This is
what the judgment says :

‘¢ The accused........ was seen seated in a compartment of a third class railway
carriage marked for Europeans........ with some other Indian passengers all of
whom were attired in Indian dress. They were asked by a ticket examiner to vaeate

the compartment as it was reserved for Europeans. The other lndian passengers
oceupying the said compartment vacated it, but the accused did not, saying he had as
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much right to occupy the said compartment as any - European. Subsequently the
acensed vacated the compartment stating that he courted the prosecution to mske a
test case of it. He was prosecuted and convicted and fined Rs. 5.7’

In this case it was held that if this rule is not inconsistént with any express
provision of law in the general scheme of the Railway Act, it should not
be held to be wltra vires of the powers of the Company. But one of th
learned Judges observed to the followng effect : ‘

‘1 cannot but feel that it is desirable that public bodies, which exist for public
convenience, derive their revenus from the generzl public and enjoy monopoly in their
trade under the law of the land, should take good care to remove any vestige of
suspicion of preferenti:l treatment of any particular class or community.’’

Later on, he observed :

¢ The effect of such reservation is that a European, or one who is included in
that term, for whom a compartment is reserved may travel in any compartment he
likes but an Indian suffering from the disability of not being classed as a European
is debarred from travelling in the European reserved compartment. I am unable to
concede that such an apparently invidious distinetion is not to be considered preference
in favour of one community to the prejudice or disadvuii-..;c of another.’’
Sir, I believe that the Government case is that this arrangement is suite:
to the religious susceptibilities and the peaceful disposition of the Indiams
Now. Sir, the logical consequence of such an argument would be that
member of the provinee from which my Honourable friend, Nawab Si
Sahibzada Abdul Qziyum, comes will have to be provided with a reserve
compartment because a timid Bengali like myself may not like to trave
with him. Furthermore, separate compartments may have to be provide:
for Hindus and Muhammadans, Jains and Christians. T do trust tha
Government are not going to take up this position and I hope the House
-will give me leave to introduce this Bill.

The motion was adopted.

Mr. K. C. Neogy : I introduce the Bill.

‘THE WORKMEN’S FREEDOM BILL.

Mr. N. M. Joshi (Nominated : Labour Interests) : I move -for leave
to introduce a Bill to repeal legislation making breaches of contraet of
service, absence from work and desertion on the part of artificers, labourers
and workmen and the enticing away., harhbouring or employing of labourers
under labour contract a penal offence.

Since I gave notice of my Bill the Government have introduced certain
legislation which includes a part of the legislation which my Bill seeks to
repeal. I therefore propose to omit that part which is included in the
Government Bill. The Government have introduced legislation to repeal
the Workmen’s Breach of Contract Aet which is included in my Bill
They bave also ineluded in their Bill sections 490 and 492 of the Indian
Penal Code which are included in my Bill. T therefore omit these fron
the Bill which T ask for leave to introduce, '

Mr. Deputy President : The Honourable Member is not entitled to
do anything of the kind now. Ile may ask for leave fo introduce the Bil
as it is. '

Mr. N. M. Joshi® Then T will ask for leave to introduce the Bill as
it is. T hope the House will give me leave to introduce it.

The Honourable Mr. A. C. Chatterjee (Industries Member) : I wish
to point out that, as has already been mentioned by the Honowurable th
Mover, a Bill has already heen introduced by Government which deals with
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two-thirds of his proposals. There is only one point left in his Bill and
that is with regard to certain provisions of the Assam Labour and Emigra-
tion Act. Those provisions, as the Honourable Mover is aware, have been
inoperative for many years by executive notification, and I can give him the
assurance that there is no intention whatever on the part of Government to
make those provisions effective in the near future. I can give him the
further assgrance that before Government take any aection towards
rescinding the present notifications and making those provisions again
effective, the views of this House will he obtained. 1 hope that in view
of the assurance given by me he will withdraw his Bill. Otherwise I
sall be obliged to oppose this motion.

Mr. N. M. Joshi : In view of the assurance given by the Honourable
Mr. Chatterjee I have great pleasure in withdrawing my Bill. Before
I sit down I want to make a request to Government that they should at an
early date undertake the examination of this Act and get these sections
repealed as soon as possible.

The motion was, by leave of the Assembly, withdrawn.

THE SPECIAL MARRIAGE (AMENDMENT) BILL.

Dr. H. 8. Gour (Central Provinces, Hindi Divisions : Non-Muham-
madan) : Sir, my Bill is a very small Bill and deals with a small point.
It is simply this. This Special Marriage Act was enacted in 1872 when
they had no statutory provision regulating the age of majority. Conse-
quently the framers of the Act fell back upon the English law of majority
and enacted in section 2, clause (3) that each party must if he or she has
not completed the age of 21 years have obtained the consent of his or her
father or guardian. Three years later the Indian Majority Act was
enacted and it fixed the age of 18 years as the age for majority. Now the
corresponding change in the Act of 1870 has not been made, with the result
that if a person between the age of 18 and 21, having no father alive
wishes to marry, he or she cannot marry at all because under the Guardian
and Wards Act a person after he completes the age of 18 cannot have a
guardian and yet this Act enacts that a person between the age of 18 and
21 shall obtain the sanction or consent of the guardian. It is mcrely to
correct this anachronism in the law that I wish to introduce this short Bill.
Sir, T ask for leave to introduce it.

Mr. Deputy President : The question is :

‘¢ That leave be given to introduce a Bill further to amend the Special Marriage
Act, 1872.7 '

The motion was adopted.
Dr. H. 8 Gour : Sir, I intreduce the Bill.

THE INDIAN STAMP (AMENDMENT) BILL.

Mr. C. Duraiswami Aiyangar (Madras Ceded Districts and Chittdor :
Non-Muhammadan Rural) : T rise to ask for leave to introduce a Bill to
amend the Indian Stamp Aect, 1899.

The only point in it is as the law exists in section 35 of the Indian
Stamp Act all documents which are rot stamped or insufficiently stamped
can be admitted in evidence on payment of a penalty except in so far as
the case of promissory notes and bills of exchange are concerned. There
is an exception there by which the promissory note will be altogether
excluded and no action can lie upon it if it is not stamped. My object
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is to make the law to validate insufficiently stamped or non-stamped docu-
ments on an uniform basis and my chief ground is that in this country
people do not properly understand what is meant by a promissory note
or a negotiable instrument. Therefore difficulties often arise. I do not
want to say anything more on ihis ocesision because I can tell the House
that I consulted the Honourable Sir Basil Blackett about it and he has
consented to my introducing the Bili at this stage, though changes will
have to be made at a later stage. I therefore beg leave of the House to
introduce my motion.

The Honourable Sir Basil Blackett (Finance Member): The Honour-
able Member who desires to introduce this Bill must have misunderstood
me when I spoke to him because I never agreed that I would not oppose
the Bill at the introduction. He must bave misunderstood ihe conversa-
tion that we had in the lobby a day or two ago. I desire to oppose
this Bill and I do so for several reasons. The Bill is an attack on the
Government stamp revenue. It is an attack on the stamp revenue of the
Provincial Governments and it was decided only a little more than a
year ago, when the Government were amending the Stamp Act in 1923,
that it was undesirable to make the change which is now proposed.
The Select Committee on the Stamp Bill, what is now the Stamp Act
of 1923, reported as fqllows : R

¢¢ While therefore we are by a majority of opinion that the enhancement of the
stamp duty on promissory notes is justifiable we are at the same time of opinion
that the rigour of the above quoted provision should be relaxed at least temporarily.
We do not recommend a permanent relaxation ’’—(which is what is now proposed by
the Mover of this Bill)—*‘ because it appears that the exception which iz made in
the case of promissory notes to the rule that documents not duly stamped may be
received in evidence on payment of a penalty is a provision of very long standing both

in the English and the Indian law and to do away permanently with this provision
would lead to evasion of payment of duty on a large scale.”’

The sections which the Honourable Member in his Bill proposes to
amend have come down in their present form from as long ago as 1879.
When the law was amended in 1879 the provisions relating to penalties
and validation were completely changed and among other things a dis-
tinetion was drawn for the first time between bills of exchange, promis-
sory notes and instruments chargeable with one anna on the one hand
and other classes of instruments on the other hand, and the forwer were
not allowed to be validated under any circumstances. The reasons
for making this distinetion and not allowing the promissory notes and
instruments chargeable with one anna to be validated under any circum-
stances were in the first instance that this was in accordance with the
English law. The argument was also that it is more easy to evade
payment of duty in the case of adhesive stamps than in the case of other
stamps and more in the case of certain classes of documents which may
run t.helr course and can be automatically cancelled without ever being
produced either before a Civil Court or a Government servant. The
argument that is pressed by the Homourable Mover is that this leads
to m]ustlce.masmuch as on account of the illiteracy in the country a
number of innocent persons suffer and that from the point of view of
revenue it might pay to validate these instruments on payment of a
penalty rather than to prohibit their validation. Now bills of exchange
and cheques are in practice often negotiated and the transactions pass
through the hands of many people. Any one who handles them is
likely to bring to light the defective stamping or actually to make up for
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it by affixing a stamp and in any case it is. always open to the bhanker
who may deal with these at some time or other to affix the stamp of
validation. In these cases therefore the argument in respect of loss of
revenue is not very cogent. But with regard to promissory notes, many
of them are never seen execept by the drawer and the drawee. ~When
they come to Court it is the lender who is likely to bring them before the
Court, not thg man who has borrowed ; and the lender is not usually an
illiterate person. 1t is therefore not I think a very strong argument
to claim that this provision is a hardship on the illiterate person. The
difficulty is that if these documents are not stamped in the first instance
and are allowed to be validated simply by an addition of the stamp, even
with the addition of a penalty and quite a high penalty, the loss of
revenue is likely to be quite severe ; because in practice it will mean that
no document will be stamped except when it has tc come before a Court.
1 am aware that the Honourable Mover will say that as a matter of
fact the present condition of the law leads to perjury. He will argue
that if a document is not stamped and has not been stamped at the
proper time and eventually it is desired to bring it before the Court, some
means will be found for stamping it and claiming%hat it was stamped in
proper .time ; or that other means will be found of evading the duty.
But I would point out to the Honourable Member that for over 40 years
this has been the provision of the law in India. This provision is based
on the English precedent. The ‘same rule applies in the case of the
English stdmp law. The argument in regard to illiteracy has, as I have
pointed out, to be substantially discounted because it may safely be
assumed as a general rule that it is the lending class who are likely to
be the sufferers by the existing provision and the lending class is not
illiterate. It may be that occasional hardships occur, but I think that
the tax-payer in general and the provincial tax-payer has to cou-
sider seriously the loss of revenue that would be thrown upon
him by a change in the law at this date. Though stamp legisla-
tion is a central subjeet stamp revenue is a provincial one, and I have
not heard that the IIonourable Member has been invited by any of the
Local Governments to introduce this legislation. It is very difficult
to estimate the revenue from that class of documents. Ordinarily, an
fact in almost all cases excepting cheques, they are stamped with adhesive
stamps and usually with unified postage revenue stamps. The, amount
which is ecredited to stamps on account of the share of unified revenue
and postage stamps is something approaching 20 lakhs a year ; but there
are reasons to doubt as to whether our statistics tell us exactly
what the revenue from these stamps’is, and we must also remember,
as I pointed out at the beginning of my speech, the revenue from
stamps was altered by the Stamp Act of last year, and we have
not yet made complete calculations as to what was the ectfect of that
action and what is the revenue from this particular form now. But
unified postage stamps and revenue stamps are used of course in other
kinds of instruments and there are no data for estimating the stamps
affixed on cheques or the proportion which the unified stamp bears to
other adhesive stamps, or the proportion which the zevenu: from this
class of documents bears to that from other documents in respect of the
unified postage and revenue stamps. It would hardly be worth while to
attempt any estimate, unless indeed this Bill were to be taken seriously
by the House and passed on- to the second reading, in which case
we should undoubtedly have to consider very carefully what revenue
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is at stake and what we are risking by even considering the proposal
that is made. But -on the ground of principle that this is an attack on
the stamp revenue and an attack on the stamp revenue not only of
the Central Government but also of the stamp revenue of Provinecial
Governments, and that it has not so far as I know been instigated by
any Provincial Government, I desire on behalf of the Gdovernment to
oppose this motion.

(Mr. C. Duraiswamy Alyangar rose to speak).

Mr. Deputy President : The Honourable Member has no right of
speech.

The question is :

¢¢ That leave be given further to amend the Indian Stamp Act, 1899.”’

The Assembly divided :

AYES—27.
Abhyankar, Mr. M, V. Murtaza Sahib Babaduf, Maulvi Sayad.
Aiyangar, Mr. C. Duraiswgmi. Narain Dass, Mr.
Aney, Mr. M. 8. Nehru, Dr. Kishenlal.
Chaman Lall, Mr. Nehru, Pandit Shamlal.
Das, Mr. Nilakantha. Neogy, Mr. K. C.
Duni Chand, Lala. Patel, Mr. V. J.
Gulab Singh, Sardar. Ramaehandra Rao, Diwan Bahadur M.
Hans Raj, Lala. Ranga Iyer, Mr. C. S.
Iyengar, Mr. A. Bangaswami. Ray, Mr. Kumar Sankar.
Kartar Singh, Sardar. Samiullah Khan, Mr. M.
Malaviya, Pandit Madan Mohan. Singh, Mr. Gaya Prasad.
..Mehta, Mr. Jamnadas M. Sinha, Kumar Ganganand.
Misra, Pandit Shambhu Dayal. Venkatapatiraju, Mr. B.
Misra, Pandit Harkaran Nath.
NOES—47.
» Abdul Qaiyum, Nawab 8ir Sahibzada. Jinnah, Mr. M, A,
Ahmed, Mr. K. Kasturbhai Lalbhai, Mr.
« Aiyer, Sir P. 8. Sivaswamy. Lindsay, Mr. Darcy.
»Ajab Khan, Captain. Lloyd, Mr. A. H.
~ Badiuz Zaman, Maulvi. Mahmood Schamnad Sahib Babadur, Mr.
Bhore, Mr. J. W. Makan, Mr. M.E.
Blackett, The Honourable Sir Basil Monerieff Smith, 8ir Henry.
Burdon, Mr. E. . Muddiman, The Honourable Sir
Cajvert, Mr. H. - Alexander.
Chalmers, Mr. T. A. ~Mphammad Ismail, Khan Bahadur Saiyid.
Chatterjee, The Honourable Mr. A. C. Nag, Mr. G. C.
Crawford, Colonel J. D. Parsons, Mr. A. A. L.
Das, Mr. ‘Bhubanananda. Purshotamdas Thakurdas, Sir.
Duval, Mr. H. P. ‘| RBajan Bakhsh Shah, Khan Bahadyr
Fleming, Mr. E. G. Makhdum Syed.
Ghazanfar Ali Khan, Raja. Rushbrook-Williams, Prof. L. F.
Hezlett, Mr. J. Sams, Mr. H. A.
Hindley, Mr. C. D. M. Bastri, Diwan Bahadur C. V. Visvanatha.
» Hira Singh, Sardar Bahadur Captain. Singl, Rai Bahadur 8. N.
Holme, Mr. II. E, Sykes, Mr. E. F.
Hudson, Mr. W, F. Tonkinson, Mr. H.
Hupssanally, Khan Bahadur W, M. Tottenham, Mr. G. R. P,
Hyder, Dr. L. K. "Webb, Mr. M,
Innes, The Honourable Sir Charles. . /Wlll-wn, Mr. W. 8. J.
: . Wilson, Mr, R. A.

The motion was negatived.

The Assembly then adjourned till Eleven of the Clock on Wednesday,
the 24th September, 1924,
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