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'LEGISLATIVE ASSEMBILY.

Thursday, 21st February, 1924.

The Assembly met in the Assembly Chamber at Eleven of the Clack,
Mr. President in the Chair.

QUESTIONS AND ANSWERS.

TRrAFFIC STAFF OF THE NORTH-WESTERN RAILWAY.

405. *Mr. Harchandral Vishindas: Will Government be pleased to
state :

(a) the percentage of N. W. R. Traffic Btation staff of Hindus and
Moslems drawing Rs. 150 per month who are responsible for
the safety of passengers, merchandise and Government cash
transactions aggregating lakhs of rupecs as compared to that
of Anglo-Indians, Christians and Parsees?

(b) the percentage of the Traffic superior staff of the same Railway
of the first two communities with a service of less than three
years and whose services have been dispensed with owing to
retreachment as compared to the percentage of Anglo-Indians,
Christians and Parsees similarly dealt with?

(¢) the number of supervising officers reduced owing to slackness
of work for retrenchment in subordinate establishments?

The Honourable 8ir Oharles Innes: The Government understand that no
member of the I'raiic Superior Staff and no Supervising Officers have
‘been discharged. That being so, they do not think it necessary to institute
‘the inquiry involved in the Honourable Member's question.

TRANSFER8 OF THE TRAFFIO STAFF OF THE NORTH-WESTERN RAILWAY.

4006. *Mr. Harchandrai Vishindas: Is it a fact that several members of
the Traffic staff of the N. W. Railway are transferred despite the medical
-opinion that such transfer would be detrimental to their health?

The Honourable Sir Charles Innes: The Government have no infor-
mation. The tmansfer of staff within the Raiiwny is u domestic matter
and is carried out in the best interests of the Railway and with due
regard to all the circumstances of each case. )

LEAVE oF THE TRAFFIC STAFF OF THE NORTH-WESTERN RAILWAY.

497, *Mr. Harchandrai Vighindas: Is it a fact that members of the
‘Traffic staff of the N. W. Railway are rcfused leave although due and
urgently needed ?

( 865 ) A



866 LEGISLATIVE ASSEMBLY, [21sT FEB. 1924.

The Honourable Sir Charles Innes: The Government have no in-
formation. But leave cannot be claiined as of right and the Administra-
tion can refuse leave at any time if necessary in the interest of the
service.

TERMINATION OF THE SERVICES OF THE TRAFFIC STAFF oF THE NORTH-
WESTERN RAILWAY.

408. *Mr. Harchandral Vishindas: Is it a fact that members of tha
Traffic staff of the N. W. Railway are threatened with termination of service
under a covenant in their agreement that they could be discharged with
or without cause, if they appealed to higher authorities against ill-treat-
ment?

The Honourable Sir Oharles Innes: The Government have no in-
formation, but will make inquiries.

VENTILATION OF THE GRIEVANCES OF GOVERNMENT SERVANTS.

409. *Mr. Harchandral Vishindas: Have Government been pleased to
consider the desirability of withdrawing the ordinance issued some time
ago against their servants ventilating grievances through the Members of
the Legislatures?

The Honourable Sir Malcolm Halley: The orders in question only
warn the members of the Secretariat establishments against the breaking
of Rule 17 of the Government Scrvarts’ Conduet Rules. and Government
do not propose to withdraw them. The Government Bervants’ Conduct
Rules are in the Library.

Froops v INDIA.

410. *Mr, Bhubauananda Das: (a) Have Government inquired into the
causes of the floods which are happening in several parts of the country?

(b) Are Government aware of the popular belief that the ravages of
the floods are due to natural waterways being blocked up by Railways
which have failed to provide sufficient bridges and culverts?

(c) Have the Government made or do they propose to make a full
inquiry into the matter?

Mr. M. 8. D. _Bnt.ler: tﬁt} and (c). It is for the Local Governments
qochlfn::.d to inquire into the causes of floods which happen within their
iurisdiction.

(b) The Government of India are not aware of the popular belief referred
to in the question and have no information justifying aRy such idea. In
individual cases where a flood has been proved to be partly due to the
insufficiency of water-way in the railway embankments the necessary addi-
tional water-way has been provided as carly as poasible.

Mr, Gaya Prasad 8ingh: Will Government be pleased to suggest to the
Tocal Governments to make inquiries into the cuuses of floods?

Mr. M. 8. D, Buller: 8o far as we are aware, they have made their
inquiries In Bihar and Orissa they have made very full inquiries.
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Mr. Abul Easem: Is it not a fact, Sir, that the Local Governments say
they have no control over the railways and Lhat they cannot compel them
to make bridges and culverts?

Mr. M. 8. D. Butler: As I explained, wherever it is shown that the
lack of waterway is the cause of the trouble, the railway authorities at once
take the necessary steps to put matters right.

Mr. Gaya Prasad Bingh: Sir, have the Government of Bihar and Orissa
made any inquiries to enable them to come to a conclusion thut the cause
of the floods is not due to the insufficiency of water-ways?

Mr. M. 8. D. Butler: The Government of Bihar and Orissa recently
issued a very full communiqué on the subject.

Diwan Bahadur M. Ramachandra Rao: May I suggest to the Honour-
able Member that he might also call for reports from the Railway Adminis-
trations as to whether their bridges and culverts afford sufficient outlets
to carry the drainage across the railway lines?

Mr. M. 8. D. Butler: I may infortn the Honourable Member that on
the Bengal Nagpur Railway, East Coast sectiou, it is proposed to provide
additional bridges so as to allow more water-wuy, as the result of the
recent experience.

Mr. Bhubanananda Das: Will the Honourable Member eall for reports
from the various Local Governments? In view of the fact that sll the
Local Governments are concerned in this matter, will the Government of
Indin ask all the Local Governments to go into this matter quickly? I
consider that it is an Imperial question, not a provincial quesfion.

Mr. President: The Hunourable Member’'s opinion about it, I am afraid,
does not affect the matter. Local Governments are entrusted with the
control of these questions, and only in so far as the administration of the
railways is brought into the matter is the Imperial Government directly
concerned.

UNSTARRED QUESTIONS AND ANSWERS.

ProvinoIAL GovERNMENTS QOFFICES MECHANICAL BRANCHES OF THE CLERICAL
ESTABLISHMENT,

157. Mr, Jamnadas Mehta: (a) Will Government be pleased to give
the scales of pay in the Provinsial Governments Offices Mechanical Bran-
ches of the clerical establishment in the Presidency towns of Calcutta,
Bombay and Madras as also the Post Office scales in the said three places
for the samg kind of work?

(b) If the Post Office scale in Bombay be lower than the Provincial
Government seales, will Government be pleased to give reasons for the
difference ?

Mr, @. R. Olarke: If the Honourable Member will explain what he
means by Provincial Governments Offices Mechanical Branches of the
clerical establishment, I will ree whether it is possible to provide him with
an answer to his question.

-~

AL
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Levata ofF I, 11 anp III Crass RAiLwAy CARRIAGEB, R®TC.

158. Mr. Bhubanananda Das: (¢) Will Government be pleased to place
on the table a statement shewing:

(@) The total length in feet of st and 2nd class carrisges and com-
partments running on Btate and guaranteed Railways;

(b) The total length in feet of 3rd class carriages running on these
Railways;

(c) The total length in feet of refreshment carriages or compartments
provided for 1st and 2nd class passengers on running trains;

(d) The total length in feet of refreshment compartments provided
for 8rd class passengers on running trains;

(e) The percentage ratio of (i) (¢) to (a); (ii) (d) to (b).

The Honourable 8ir Charles lnnes: Apart from the fact that many
curriages are composite, the length, both of carringes and of compartments
of different types, varies so muei on all railways and on each individual
railway that the figures for which the Honourable Member asks cannot be
obtained. 1 would, howuver, direct his attention to statement V on page
10 and statement 6 on pages 71 to 76 of Volume 11 of the Administration
Report of Indian Railways for 1922.28.

Receiprs FRoM I, 11 anp III Crass Tickers, ETC.

159. Mr. Bhubanananda Das: Will Government be pleased to lay a
statement on the table shewing:

(a) Gross receipts from sale of 1st and 2nd class tickets on Btate
and gusranteed railways for last three years;

(b) Gross receipts from sale of 8rd class tickets on these Railways for
last 8 yeurs;

(c) Capital expenditure on refreshment cars on running trains pro-
vided for 1st and 2nd class passengers;

(d) Capital expenditure on refreshment cars on running trains pro-
vided for 8rd class passengers;

(¢) Capital expenditure on all 1st and 2nd class carriages;
(f) Capital expenditure on all 8rd class carriages;
(g) Percentage rates of (i) (c) to (e); (ii) (d) to ().

Mr. A. A. L. Parsons: A statement giving the informatien asked for
m (a) and (b) of the Honourable Member's question is placed on the
table. :

Asg regards (c) to (y) information concerning the number of dining cars
and the scating accommodation provided for 1st, 2nd and 8rd class
nassenzers on railways will be found in statement 6 (pazes 71 to 74) and
gtatement 18 (paces 140 to 142) of Volume II of the Adminirtration
Report on Indian Railways for 1022.28. The exact capital expenditure on
the accommodation provided for each class of passenger is not known, as
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many of the carrisges are composite and many types are in existence op
all railwdys and on each individual railway.

Statement ahowing Gross receipts from the aale of I, I and I1I class tickets on State
and Guaranteed Railways during the three years 1920-81, 1921-28 and 1922-28.

. Cla uf lickets
Railways. Year. ol Gross receipts.
I's.
(in thousands.)
. 1,27,00
(1020-21 . C4md . 2180
i a7,81,64
f Lot . . 1,84,97
All State and Guaranteed |4 1921.22 . . . 4 end . . . 2,21.43
Kailways. ] ea . . | emsTeo
| (1lst . . . 1,3(,82
\1922-23 . . . 4 2nd . . 2,04,58
(8rd . 30.92,40
SEATING AND SLEEPING ACCOMMODATION FOR RAILWAY PASSBENGERS.

160. Mr. Bhubanananda Das: Will Government be pleused to

state

the number of passengers ordinarily sllotted for the purposes of:

(A) Seating accommodation,
(B) Bleeping accommodation,

in the (a) first, (b) second, (c) intermediate, and (d) third class compart-
ments, respectively, and the floor space allowed for a person in each case?

The Honourable Sir Oharles Innes: The average seating and sleeping

accommodation provided in a modern bogie carriage on

the standard gauge

is as follows:
A | B
_— Sealing i Bleeping
accommuodation, |' sccommodation,
(¢) Firstclass . . . 25 16
(3) Second class 51 ' 25
() Inter class . . . . Kl ‘}
i ¢ Not  usually

(d) Third class . . . . 106 ullotled.

Bleeping accommodation is ordinarily allotted for the first and second

class but mot for the inter and third class.
sleeping accommodation as a right,

No passengers can olaim

The floor space per seat in typical bogie carriage stock is as follows:

(a) First class . . . 16 sq. fL. por seat.
(b) Second ,, . . . . . 8.q. ft. ,, ,
(¢) Tnter , 6f &g, ft. ,, .,
(d) Third ,, 5s8q. 1t. ,

This does not include stock specially designed for

suburban services.
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REFRESHMENT AccoMMODATION ON TRAINS FOR INDIAN PASSENGERS.
161. Mr. Bhubanananda Das: Will Government be pleased to state:

(a) how many long distance running trains are provided with refresh-
ment compartments in the Indian style for the travelling
Indian Public?

b) how many such trains have refreshment accommodation in
y
Muhammadan style?

(c) and how many such trains have refreshment accommodation in
the Hindu style?

The Honourable Sir Charles InLeg: The information is not available but
13 being obtained and will be communicated to the Honourable Member
in due course,

Taxation INQuUIRY.

162. Diwan Bahadur M. Ramachandra Rao: Will the Government be
pleased to state:

(@) whether the opinions of the Local Governments on a comprehen-
give inquiry in regurd Mo taxation have been recsived,

(b) when it is proposed to undertake this inquiry?

The Honourable Sir Basil Blackett: I would refer the Honourable
Member to the reply which I gave to the Honourable Mr. TRangaswami
lyongar's Question No. 316 on the 18th instant. It is hoped thut the
Committee will be able to get to work at the beginning of April.

APPLICATIONS FROM LOCAL GOVERNMENTS UNDER RULE 27 oF THE DEvVOLUTION
RuLes.

163. Diwan Bahadur M. Ramachandra Rao: With reference to the
unswer given by the Honourable Bir Basil Blackett to Question No. 52
asked at the meeting of the Assembly hcld on the 1st February 1924, will
the_lGl::lve?mment be pleased to state when the information will be made
available

The Honourable Sir Basil Blackett: The collection of the information is
proving to be a much more laborious business than I expected and I cannot
yet say when it will be completed. 1 will make s further communication,
to the Honourable Member as soon as I am in a position to do so.

REDUCTION OF STAFF.

164, Diwan Bahadur M. Ramachandra Rao: Will the Government be
pleased to place on the table a statement showing all references made by
the Government of India to the Secretary of Btate for India in Counecil
and now pending with him for the reduction of staff paid for from the
Central Revenues and also for the reduction of staff paid fer from the
revenues of local Governments, the date on which each of those references
was made pnd the time during which these references have been pending
with the Sécretary of State for India in Council?

The Honourable Sir Basil Blackett: The Government are unable to
see what purpose would be served by the compilation of such a statement
and they are not prepared without further justification to impose on their
staff the labour of collecting the inforrpation.



STATEMENT OF BUSINESS.

The Honourable 8ir Malcolm Halley (Home Member) : With your permis-
sion, T will outline the course of business for next week.

On Monday, the 25th February, it is intended to move that the Reports
of the Select Committees on the Indian Coinage (Amendment) Bill and on
the Central Board of Revenue Bill, which were presented to the House
on Monday, be taken into comsideration. It is proposed also to introduce
a Bill to amend section 20 of the Sea Customs Act, 1878. If an election
is necessary to constitute the Standing Committee on Emigration, it will
take place on that day, as already decided by you, Sir. It is also proposed
to move an smendment of the Standing Orders to provide for a quorum in
8elect Committees. Tuesday, the 26th will be devoted to the discussion
of non-official Resolutions which have already been ballotted for. On
Wednesduny, the 27th, 1 intend to move that the Report of the Select Com-
mittee on the Indian I’enal Code (Amendment) Bill, which was presented
to the House last Tuesday, be taken into consideration. It is intended also
to ask for leave for the introduction of a Bill to amend the Code of Civil
Procedure to provide for the reciprocal enforcement of judgments in the
United Kingdomm and British India. If an election for the constitution
of the Advisory Publicity Committee is necessary, that election will take
place on Wednesday. Thursday, the 28th, is s day for non-official Bills
which have already been ballotted for. On Friday, the 20th, the annual
Financial Statement will be presented, and leave will also be asked to
introduce the annual Finance Bill. It is proposed also that there will be
o short meeting on Saturday, the 1st March.

THE CODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL.

Diwan Bahadur T. Rangachariar (Madras City: Non-Muhammadan
Urban): Sir, I beg to move for leave to introduce a Bill to amend the
Code of Criminal Procedure with reference to Chapter 1X of that Code.

The object of this Bill is to regulate the use of fire-arms in digpersing
unlawful assemblies. Honourable Members will notice that under sections
127, 128, 129, 130 and 1381 of the Code of Criminal Procedure civil force
can be used under section 128 to disperse an assemblv under certain
restrictions, and military force can be used under section 129 under certain
other restrictions, either with the order of a Magistrate or without it in
certain cases as provided for in section 181; and section 182 provides that
mno prosecution against any person for any act purporting to be' done under
that Chapter shall be instituted in any Criminal Court except with the
sanction of the Local Government. It also provides certain safeguards in
favour of officers bona fide ucting under that section; and in certain other
cases the sanction of the Governor General in Council is required before a
prosecution can be instituted against any officer or soldier in His Majesty's
Army. Now, the object of my Bill is to provide that the use of fire-arms
in dispersing uhlawful assemblies should be resorted to in the last instance
when it is absolutely inevitable and under certain safeguards. We are all
familiar with the incidents which happened in the Punjab and also which
happened in Madura and Madras, where there have been loud com-
plaints against the indiscriminate usc of fire-arms in dispersing umlawful
agsemblies. It has been felt by many people in the country that certain
safeguards are necessary in that direction. With that objeet in view the
Right Honourable Srinivasa Sastri moved a Resolution as early as March

(871)
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| Diwsn Buhadur 1. Ranguchariar. |

1921 in the Council of State to provide certain safegusrds ugainst the use
of fire-arms. His Resolution was uccepted in part and rejected in part in
the Council of State and the Government of India then felt the necessity
for introducing » measure to snfeguard the use of fire-arms and they intro-
duced a Bill in the Council of State in 1921 providing this measure to a
certain extent. They projosed to add section 181-A wunder that Bill,
namely :

** Where under the provisions of this Chapter any person determines to disperse any
such assembly by the use of fire-arms, such person shall, before directing that the
assambly be fired on, warn the assembly by such means, if any, as may be available
at the moment that, unless it disperses forthwith, it wili be fired on."

When this Bill eame v this Assembly, some of us felt thut the provision
contained therein was inwdequate and therefore proposed certain amend-
ments on the lines indicated in my present Bill. When Government were
faced with these amendments, they took time to consider the amendments
und later on they made up their minds to abandon the whole Bill and with-
draw it from the Assembly; und when the Criminil Procedure Code was
buing amended in this Assembly lust year, this section was not one of those
sections which wns sought to be amended and therefore it was impossible
for private Members to introduce nmendments of that section; and my
attempt to introduce this umendment when the Criminal Procedure Code
was under consideration fuiled on that account; so that Honourable Mem-
bers will see that some amendment of section 181 is needed in order to
provide safeguards aguainst the indiscriminate use of fire-arms in dispersing
unlawful assemblies, What the extent of these safeguards should be 1
have indicated in the various sub-clauses which I have introduced in
clause 181-A ux 1 proposc to ennct it. Honourable Members will notice
that it consists of six sub-cluuses. 1In the first place, 1 sccept the position
which the Government themselves tooi up in sub-clause (1) that fire-arms
should be used only if such ussembly cannot otherwise be dispersed, and no
fire-arms should as # rule be used except on the written authority of a
Magistrate of the highest cluss available on the spot; und I also suggest a
proviso there that in case of extreme urgency, the police or military officer
present on the spot tnuy give the written authority instead of the Magis-
trate. That would be in extreme cases where there will be no time to get
the written order of a Mugistrate. I also provide that before the assembly
is fired upon, the fullest wurning should be given by all available means to
the assembly that, unless it disperses within a given time, it will be fired
on. Then 1 provide that the person giving the authority to fire shall
ordinarily give such interval between the warning nnd firing as he considers
sufficient in all the circumstances of the case. And oftentimes it is very
difficult to get at the cxact facts connected with incidents of this sort and
we get all sorts of reports later on as to how the firing was resorted to,
and in order to provide u safeguard against augmenting the evidence subse-
quently by later additions, I provide that a full report of,the occurrence
ghould immedistely be made as soon as the unlawful assembly has been
dispersed. A report should be made by the officer who is responsible for
the use of fire-arms within 24 hours, which ix the time recognised, as
Honourable Members conversant with the Code will remember, in other
matters. Sub-clauses (4) and (6) provide for such report. And sub-clanse
(8) of my Bill provides that, while retaining the provisiona of section 182,
there should be no unnecessary or vexatious restriction on prosecution in
respect of the use of fire-arms. The use of fire-arms is 8 verv serious
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matter and oftentimes innocent persons are injured—persons who are away
from the crowd perhaps. It is due to the nature of the weapon which is
used. We have heard of women being injured, we have heard of little boys
being injured, by the use of fire-arms in the case of dispersal of unlawful
assemblies. 8o I provide:

‘' Notwithstanding anything contained in section 132, any person injured by the use
of fire-arms or any parent or guardian, husband or wife of a person killed by the use

of fire-arms may make a complaint against any person for any offence committed by him
by reason of any act purporting to be done under this Chapter.”

It has often been felt that the Government naturally sre reluctant to initinte
prosecutions where their officers are supposed to maintain law and order.
Law and order sre the very cssence of the Government and they therefore
think that there should be leniency shown to officers who have to sct under
difficult circumstances. In ¥ngland, Honourable Members know, there
is no such protection afforded either to the individuals or to officers who
have to sct in an emergency of this sori; and, unfortunately, here even in
grose cases we have not heard of Government taking action in prosecuting
individuals who have misbehaved under this section, and therefore this
acts almost us an encouragement to carelcasness or recklessness in the
matter of dispersing unlawful assemblies; so that I provide a limited safe-
guard in sllowing an opportunity to persons who have been injured and
close relations of persons who have been killed to go before a Magistrate
and complain that the officer has exceeded bhis authority and has in fact
indiscriminately used his power. These are the questions which will have
to be considered carcfully. Some people consider that these provisions
are not themselves adequate; other people may consider these provisions
are more than adequate. 1t is, however, recognised that some provision
should be made in the Code in order to impose restrictions on the use of
fire-urmg.  Oftentimes we have heard that the attitude of the crowd was
threstening and therefore fire-azms were used; brickbats were thrown and
therefore fire-arms were used. There may be justifieation. It is very diffi-
cult for us sitting in a delibernting House to decide all these questions
which may arise on the spot. I quite recognise the difficulty of executive
officers doing their dutv. But at the same time, unless there are salutary
restrictions in law which will make them think twice, thrice, before they
resort to the use of there deadly weapons, T think we will be putting a
weapon in the hands of Magistrates and nolice and military officers which
%rlllv bé dangerous to use. T therefore ask, Sir, for leave to introduce this
1.

Mr. President: The question is:

*“ That leave be given to introduce » Bill to provide that, when fire-arms are used
for the purpose of disnersing an assembly, preliminary warning shall, in certain
circumstances, be given.””

The motion was adopted.
Diwan Bahaqur T. Rangachariar: T introduce the Bill, Sir.

THE INDIAN REGISTRATION (AMENDMENT) BILL.

Mr. K. Rama Alyangar (Madura and Rampad cum Tinnevelly: Non-
Muhammadan Rural): Sir, T bez to move for leave t» introduce a Bill
further to smend the Indian Registration Act, 1908.
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My Bill is for amending section 32. The Statement of Objects and
Reasons explains why I have brought this Bill before the Assembly. In 87
Allahabad 49, their Lordships of the Privy Council went into the matter
of the right of a party to present a document and it was held that even
when the executant is present and registers the document, the presentation
by a person not duly authorised will not amount to a proper presentation.
It is a highly technical construction that is put upon the law. Their
Lordships in a subsequent decision also have dwelt on the question and have
said that it is a matter for the Legislature to remedy. In these circum-
stances 1 have brought this Bill for the consideration of the Assembly.

Section 82 says:

** Except in the cases mentioned in section 31 and section 89, every document to be
registered under this Act, whether such registration be compuisory or optional, shall
be presented at the proper registration-office,—

(n) by some persun executing or claiming under the same, or, in the case of a
copy of a decree or order, claiming under the decree or order, or

(b) by the representative or assign of such person, or

(¢) by the agent of such person, representative or assign, duly authorised by

power-of-attorney  executed and authenticated n  manner hereinafter
mentioned.”’

Bo that by clause (¢) we find thut some person executing or claiming under
the sume is entitled to present a document at the proper registration-office.
In such a case there should not be much difficulty in aceepting the docu-
ment when the executant is present. In the decision in question however
their Lordships felt that, as the Act at present stands, the presentation
of a document by a person who is not duly suthorised will present difficulties
and they have held that the provisions of the Act debar the registration being
valid. It has been found by courts that it is a very important matter, and
therefore I beg to introduce the Bill for the consideration of this House.

Mr. President: The question is:

‘ That leave be given to introduce a Bill further to amend the Indian Registration
Act, 1908."

The Honourable Sir Malcolm Halley (Home Member): As the House
iz aware, it is not our general practice to oppose Bills on introduc-
tion even though we feel that they ure in themselves undesivable, 1
must however ask your permission to refer to this Bill, not for the purpose
of opposing its introduction, but for the convenience of the House, as I
think they will agree with mc when they have heard me. [ want to take
this opportunity of asking the Honourable Member if he can, between now
and the date of sny subsequent motion, make his position more clear
than he has done either in the Stutement of Objects und Reasons or in his
apeech. The fact is thin: The difficulties mentioned in the judgment of
the Privy Council in the first case inentioned by the Honourable Member
were, we believe, met in a Bill introduccd by Pandié Madan Mohan
Malaviya and finallv passed in 1907. Honourable Members will find that
the Statement of Objects and Reasons of that Bill specifically refers to
the same judgment of the Privy Council as that quoted by Mr. Rama
Aiyangar. He refers, in the second place, to a judgment of the Patnu High
Court which we have been unable to trace; it appears to be a misquota-
tion. We have referred the matter to the Honourable Mover and he has him-
‘welf, so far, not been able to provide us with a copy of that.iudgment.
{Mr. Devaki Prasad Sinha: *“ T will give it to vou.”") It certainly cannot
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be the one which is referred to in the Statement of Objects and Reasons
for that does not refer to this particular difficulty. It is merely with the
object of facilitating subsequent deliberations somewhat that I put this
request before the Honourable Member.

Mr. President: The question is:

“f Té:oaét leave be given to introduce a Bill further to amend the Indian Registration
1 .)l

The motion was adopted.

Mr. K. Rama Alyangar: Sir, I introduce the Bill.

THE INDIAN PENAL CODE (AMENDMENT) BILL.

Dr. H. 8. Gour (Central Provinces Hindi Divisions: Non-Muham-
madan): Bir, the short Bill 1 ask the leave of this House to introduce is
intended to rasise the age of consent in section 375 of the Indian Penal
Code from 12 to 14. From the Statement of Objects and Reasons append-
ed to my Bill, which is in the possession of the Honourable Members, it
will be seen that in 1891 for the first time the age of consent was raised
from 10 to 12. In the last Assembly, Bakhshi Sohan Lal introduced the
Bill to raise that age from 12 to 14. It was introduced but at a subse
quent stage the Bill was defeated. Sir, I find that my Bill synchronises
with two similar measures one of which has been passed by the Egyptian
Government and the other is now before the House of Commons. The
Egyptian Government have passed a measure raising the age of consent
to 16 years and making it penal for any person to have sexual inter-
course with a girl below 16 years of age. In England, the Children's
Young Persons Protection Bill was introduced bv Mr. Almond on January,
the 18th, which makes a provision similar to that which I seek the per-
mission of this House to introduce. The only difference is that therc thev
are raising the age of consent for marriage to 16 years,

When this Bill was last before thia House, a body of opinion was
collected. I do not wish, Sir, at this stage to go into the opinions of the
several persons and bodies. But I will onlv sav this that the prineiple
of my Bill was generally concurred in in the majoritv of cases, though
some Governments sugeested that a salutarv safeguard should he intro-
duced in section 8768 where, if the hushand had conneection with his wife
between the age of 12 and 14, his offence should be visited with a more
lenient sentence. That is a matter for future consideration. TFor the pre-
sent, Sir, I seek the leave of this House to introduce my Bill.

Mr. President: The question is:

‘ That leave be given to introduce a Bill further to amend the Indian Penal Cude
{Amendment of section 375)."

The motion was Hdopted.
Dr. H. 8. Gour: Sir, I introduce the Bill.

THE INDIAN EVIDENCE (AMENDMENT) BILL.

Mr. K. Rama Alyangar (Madura and Ramnad cum Tinnevelly: Non-
Muhammadan Rural): Sir, T beg for leave to introduce the Bill which
has been circulated to the Members. The object of the Bill is mentioned
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in the Statement of Objects and Reasons appended to it. In the decision
of the Privy Council (86 Madras 607) it is held that in the case of mort.
gage instruments, attestation means practically seeing the executant sign
the document. This created considersble trouble and the High Courts and
other courts have felt the need for the amendment of the Indian Evidence
Act, 1872. I may also say that some of the Judges have also expressed
this opinion to me. What I actually propose to do is only to add one
more 1llustration to section 114 and also & method of showing how a pre.
sumption that is asked to be made may be rebutted ordinarily, That is.
the frame of that section and I propose it for this purpose also. What 1
want is that the courts should be given power in cases in which evidence
is either kept out or is not easily procurable, to make a presumption in
tavour of documents which appear to be duly executed. That presumnption
is desirable in all oases, and therefore the object of the Bill is only to
further the ends of justice, and I beg leave to introduce it.

Sir Henry Moncrieft Bmith (Secretary, Legislutive Department): Sir,
1 regret that it should fall to my lot to disturb the harmony of this morn-
ing's proceedings, but I have unfortunately, on behalf of Government, to
oppose the Honourable Member's motion. He has told us that the deei-
sion of the Privy Council in 1912, in the case to which he refers in his
Statement of Objects and Reasons, has created difficulty and that some
commentators have suggested an amendment. The case goes a little fur-
ther than that, Sir. In 1912 the Privy Council laid down a definition of
the word ** attest " or '* attestation.’’ In their judgment, Bir, they mnade
it quite clear what their own view of the law was, and they went a little
beyond that, they indicated I think very clearly what they thought the luw
ought tc be. 1 will just read half u dozen lines from their judgment in
that case:

** Section 59 of the Transfer of Property Act, in requiring that in a certain class
of cases a mortgage ‘can be effccted only by a registered instrument signed by the
mortgagor and attested by st least two witnessea ', could only mean that the witnesses
were to attest the fact of execution. Any other construction in Their Lordships”
opinion would remove the safeguards which the law clearly intended to impose against
the perpetration of fraund.”

And right at the end of their judgment they say:

* Nor do Their Lordships agree with the views expressed by the learned judges (of
thy Madras High Court) regarding the policy of rlscing a particular construction on
8 word in consequence of the ‘ social institutions of the country’. These very institu-
tions, Their Lordships consider, make it necessary that *the barriers against perjury
and fraud,' to use the language of the Master of the Rolls in Ellis v. Smith, should
not' be removed upon speculative considerations.”

Sir, that established the law, and therc it remained until in 1918 the
Honourable Pundit Madan Mohan Malaviya introduced s Bill, which has
slready been referred to. That Bill had two objects., In the first pluce
it introduced a definition of the word ‘' attest ’'. In fact that is one object
of my Honourable friend's Bill this morning, to provide that acknowledg-
ment by the executant should be sufficient for the purpose of attestation
snd that it should not be necessary for the attesting witnesses to ree the
signature made. The second object was to validate all previous mortzages
that had been executed in accordance with that idea. That Bill was refer-
red to a Sclect Committee, and in Select Committee the Honourabl.s
Pandit himself abandoned the idea of introducing a definitior of the word
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““ attest ''. He agreed that the Bill should be confinod mnerely to valida-
tion, and in the end the Bill which was passed into law merely validated
& limited clasg of instruments executed in the United Provinces between
the date of the Privy Council decision and a period of about three years
afterwards. On that occasion, Sir, the Legslature decided that they
would meke no change in the law regarding attestation. Then, Bir, three
years ago, the Honourable Mr. llangachuriar introduced a Bill. 1 necd
not go into the details of that Bill. 1t wus not quite a parallel Bill, but
at all events the result was that the Legislatur: decided again that it
would make no change in the law regarding nttestution. Now, Sir, that
brings us to the present Bill which the Honourable Member has devised
to remove, as he says, the ' considerable difficulty in adininistering justice
in suits relating to mortgage deeds . It has two objects.  One of those
objects is rather closely concealed in sub-clause (2) of clause 3 of his Bili
in the last two or three words. That object, Sir, ix to alter the luw of
attestation and make an acknowledgment sufficient, not to require any
longer that the attesting witnesses should see the executant sign. The
second object is really to shift the burden of proof. At prescnt the law
regarding proof of decuments which require attestntion is very clearly laid
down in the Indian Ividence Act, and 1 was rather surprised that the
Honourable Member did not refer to these provisions'in his opening speech.
If he will look al sections 68 to 71 of the Evidence Act, the law which has
stood for 50 years and more, he will sec that if & document is required by
law to be attested, it shull not be used us evidence till once attesting
witness at lenst has been called for the purpose of proving its execution, sni
80 on, and if no such attesting witness ean be found, proof shall be given
of hand-writing. Now the Honourable Member’s Bill distinetly contra-
dicts those provisions and he has made no attempt to justify it. What
he says is that in certain circumstances the court shall presume that n
document has been duly attested. In other words, Sir, he shifts the
burden of proof.

Now, Bir, to come to this question of altering the law so as to make
acknowledgment sufficiont, the Honourable Member has introduced it
right at the end of his Bill by u sort of side track. Nowhere else in his
Bill does he indicate that he ir attempting to get away from the necessity
of attesting witnesses nctually witnessing the signuture of an executant. 1
think, Sir, the House will agree with me that this is not the proper way
to tackle a subject like this. In the first place the matter is introduced
by way of illustration. Substantive law by way of illuntration I think we
are all agreed is bad and should be avoided. It would leave the law in a
very great state of uncertainty if the Honourable Member's Bill were
passed in anything like the form in which it now is. In any case, Sir, [
think section 114 is not the proper place to meke this amendment. The
soction lavs down that the court may presume the existence of any fact
which it thinks likely to have happened, rcgard being had to the common
course of natural events and human conduct in public and private bhusi-
ness. Now, Sir, céh it be said that in the ordinary course of human life
every document that requires to be attested has been properly and law-
fully attested? My experience, and I have had n considerable experience
of wuch documents, iz that the presnmption is indeed the other wav, und
that it is most necessary that the plaintiff in every suit on n document of
this sort should he called upon to prove his case.  Actusally the section
lays down that, where in a certnin net of circumstances, there ir a practical
certainty that an cvent had happened, then the court mayv presume that
that event has happened. Here there is no certainty whatever. I would
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suggest to the House that this Bill, should it be circulated for opinion,
would meet with such opposition that the House would never be able to
proceed with it, and that therefore we should save our time by killing it
in ite inception.
Mr. President: The question is:

** That leave be given to introduce a Bill further to amend the Indian Evidence Act,
1872."

(A Division was called for.)

The Honourable Sir Malcolm Hailey (Home Member): I do not think
that we should care to take a division on the question of introduction. I
do not feel that the case is of sufficient importance for that.

The Assembly divided :
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THE HINDU RELIGIOUS AND CHARITABLE TRUSTS BILL.

Dr. H. 8. Gour (Central Provinces Hindi Divisions: Non-Muham-
madan): Sir, I beg to move for leave o introduce a Bill to make provisionr
for the better management of Hindu religious and charitable trust property
erd for ensuring the keeping and publication of proper accounts in respect
of such properties. Honoursble Members will find that a similar measure
applicable to Muhammaduns was introduced and passed by the Central
Legislature and is now Act XLII of 1923. After that measure was passed,
the Honourable swuthor of that measure, Maulvi Abul Kasem, was besieged
by Hindu inquirers a8 to why he had introduced a purely sectarian measure
instead of making it s general measure applicuble to Hindus as well as
Muhammadans. I have his authority to stute that the Hindus of his pro-
vince would weleome this measure to the same extent as the Muhammadans
welcomed the mearure which is now on the Statute-book of this land.
Bir, the measure differs but little from the measure which is now a part
cf the Statute Law of this country—1 say, but little, because there is one
small change that I reek to introduce in section 10 regarding the penalty.
On that point the House was sharply divided on the last occasion when
Maulvi Abul Kasem's Bill was before this House and it was at the instance
of Maulvi Abul Kasem that the penalty on subsequent convictions was
reduced, which I have re-inserted in clause 10. But this is merely a detail
of the measure, the principle of which has been accepted by this House in
n Bill now applicsble to Muhammadans and I think I am on safe ground in
asking this House to give me leave to introduce a measure which will extend
iig salutary provisions to Hindu religious endowments.

8ir, I beg for leave to introduce the Bill.

The motion was adopted.

Dr. H. 8. Gour: SBir, I introduce the Bill.

Mr. Pregident: Before adjourning the House, I think it will be for the
convenience of Members if 1 inforin them that, on Thursday, the 28th
ivstant, I shall adjourn the House to Friday, probably at 4 or 4-80 p.mM.
Honourable Members are uware that a suggestion has been made that the
speech of the Honourable the Finance Member introducing the Budget
should be delivered late in the day and not early; and I understand that the
suggestion commends itself to the Finance Member; and if that is so, I
shall be prepared to meet him by adjourning the House till Friday afternoon.
I think it will be for the convenience of Honourable Members to let them
know of this intention of mine in good time.

The Assembly then adjourned till Eleven of the Clock on Monday, the
25th February, 1024,

(879 )



	001
	002
	003
	004
	005
	006
	007
	008
	009
	010
	011
	012
	013
	014
	015



