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LEGISLATIVE ASSEMBi.y. 

W ednBlday, "27th Februa7'1/, 1924. 

The Assembly met in the Assembly Chamber at Eleven of the Clcck,. 
Mr. President in the Chair. . ,~ 

QUESTIONS AND ANSWERS: 

'l'HE KIUBHNASAGARA AND METUR UESERvom PROJEOTS. 

JIr. A. 1Wlguwamt Iyenlar: May I, Sir, with your pemiission, put t.W'o 
-questions to the Honourable Member for Industries of which I have givcll 
private notice? 

526. *JIr. A. :B.aDIuwaml Iyenlar: (a) Whether the statement in t-he 
Press that f..n agreement has been arrived at between the Madras anll 
l\:Iysore 00' ~rnments in regard to the Krishnasagara Reservoir Pl't)ject in 
MYF;ore St .. te and the Metur Reservoir Project in Madras is correc~? 

(b) Hi'so, whether the Government will state what the terms of the 
agreement are in so far as they bear on the facilities, rights and liabilities 
of tb., landholders of the Tanjore and Trichinopoly Districts enjojoo ill 
rp.spect of lands now Wlder cultivation' and hereafter to be brought under 
cultivation? 

(c) Whether the landholders were afforded an opportWlity of stating 
thei.r case before the new agreement was arrived at? 

The Honourable Kr. A. O. Ohatterlee: (4) Yes, an agreement has been 
arrived at. 

(b) We have not yet received any official information regarding the termll 
()f the agreement. 

(0) Tho Government of India have no information. 
Kr. A. Banluwami Iyen,.: Will the Go't'erntnent be pleased to lay 

the information when it is received on the table of this BOllse, Sir? 
The Honourable :Mr. A. O. Ohatterj": I cannot say when we shall 

receive the information. It may be after the close of the session of the 
Assembly. The Honourable Member will probably be able to get holrl 
.of the inforn18tion much quicker from the Madras Government. 

Dtwan Bahadur K. Bamachandra Rao: May I ask, Sir, whether thnt· 
·agreement is subject to confirmation by the Government of India? 

The Honourable Kr. A. O. Ohatterj .. : I should like notice of that quell· 
~oo. . 

MBTUR IRRIGATION PROJECT. 

527 .• JIr. A. BlDgaawami ly811.p!: Have the Government of Indiu 
6Coorded their sanction to the undert&king of the Metllr Irrigation Projeot 

( 1017 ) A 
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in aooordlUlcfl with thn working arrlUlgement stated to have been entere..t 
into with the Mysore I>urbar? If so, will the Government lay on t ~ tah! ~ 
a statement showing: 

(i) the nature of 'the arrungement under whi(lh the Government of' 
Madras will start the Project, 

<ii> the total t'stimnte of the Projeet and the expect·ed return there-
on, IUld 

(iii) the plan by which the Government of India are going to ('nable' 
" the MadraA Government to finance the Project? 

fte BODourabie Mr. A. O. ObatterJ": The IUlswer is in the negative, 
We have not yet roceived the Project. 

1Ir. A ...... uwamllJlIlIar: May I know, Sir, whether this proje"t wiJ1. 
require the sanction of the Government of India? 

fte BoDourable Mr. A. O. ObattlrJ .. : It will probably requirE' the, 
slUlction of the Secretary of State. 

ELECTION TO THE PANEL OF THE ADVISORY PUBLICf-TY 
COMMITTEE. 

-"i 
1Ir. PreIldeDt: The following Members have been proposed for ell'ction: 

to the plUlel of the Advisory Publicity Committee: 

Maulvi Muhammad Yakub, 
KumaI.' GlUlganlUld Sinha. 
Mr. Gays Prasad Singh, 
Captain Ajab KhlUl, 
Dr. H. S. Gour, 
Mr. Ahmad Ali KhIUl, 
Mr. Mahmood Schamnad Sahib Bahadur, 
Khan Bahadur Mohammad Shams-uz-Zoha, 
Maulvi Abul Xasem. 
Mr. Ambika Prasad Sinha, 
Mr. G. Piloher, 
Mr. W. S. J. Willson. 
DiwlUl Babadur T. Rangaohariar, aDd 
Sir Purshotamdas Thakurdaa. 

'I'here are only 14 to be elected to the panel and, therefore, I declare 
these 14 Members duly elected to the panel of the Advisory Publicity 
Committee. 

THE CODE OF CIVIL PROCEDURE (AMENDMENT) BU,!,. 

Sir BIIlrJ' KoDcrietr Smlth (Secretary, Legislative Department): Sir, 
. I move for leave to introduce a Bill further to amend the Code of Civil 
Procedure, 1908, for certain purposes. 

Three or four years ago, Sir, the Parliament in EngJlUld passed a 
Statute oalled the Administration of Justioe Act, 1900. Part IT of that 
Statute provided for the reoiprocal enforcement of judgments in the lJnlted 
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Kingdom and in other }larts of His Majesty's DozqiniQn8';' S,ection 9 of the 
Act in Part II provided that judgments obtainea 'in" a Buperior ~o rt it. 
IAny part of His Majesty'g Dominions to which 11art II of the Statuto" 
applied could be eXtlcuted by the High Court in England or Ireland or 
by the Court of ,Session in Scotland. The method of' application of Part 
II to His Majesty's Dominions waS laid down under section 14. It says 
that, where His Majest.y is satisfied that reciprocal legislation has been 
enacted by th(l Legislature of any part of His Majesty's Dominions, His 
Majesty may, by Order iIi Council, extend Part II of the Statute to that 
portion of the Dominions. We were asked last year by His est ~ Gov-
ernment whether we should' like to provide reciprocal legislation AI! 
Local Governments and High Courts were consulted and, as a result of the 
opinions received, Government have introduced this Bill. It will be seen. 
with regard to the judgments passed by Courts in His Majesty's DominiQJ1" 
outside the United Kingdom, that, ~ e procedure we propose is ver.r mucr 
the saml' as thnt in the case of Native States' Courts in section 44. When 
tht' Government of India arC satisfied that a Dominion has passed reciprocal 
legislation, thert they can notify the COllrts of that ~ of the Empire 8S 
Cour,ts to which this new section, of the Code wilt be applicable. 

lHy intention is to move at 1\ later date that this Bill be referred to 1\ 
Select Committee. Por ~e present, Sir, I move for leave to introduce 
it. ' 

The motion was adopted. 

Sir .'Dl'J IIoncr1el Smith: Sir, I introduce Ule Bill. 

THE REPEALING AND AMENDING BILL. 

Sir Henry Koncriel Smith (Stlcretary, Legislativ-c Department): r 
move, Sir, for leave to introdue,e 1\ Bill to amend certain enactments and 
'" to repeal certain other enactments. 
If Honourable Members will look at the Bill on the table thev wilt 

find a column of remarks which I think gives all the explanation tbat is 
necessary of the variouR items in the Schedule to this Bill. I mov', for 
leave to' introducc the Bill, Sir. 

The motion was o te ~ 

Sir Henry JIoIlcriel Smith: Sir, 1 introduce the Bill. 

THE INDIAN ,PENAL CODE (AMENDMENT) BILL. 

The Honourable Sir lIalcolm Halley (Home Member): Sir, I move, 
that the Report of the Select Committee on the Bill further to amend tho 
Indian Penal Code for certain purposes be taken into consideration. 

The motion was adopted. 

Kr. President: The question if! that dausc 2 staQd part of the Bill. 

Dr. H. I. &our (Central Provinces Hindi Divisions: ,Non·Muhalll 
madan): Sir, I beg to move: , , ,. , 
.. Tbat in clause .2" after thl.': woMl " ect o~.  the filfllH8 I l561' be' n e~te  ... 

A2 
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[Dr. H. S. Gom.J 
HOlloUraLll\ Members will r ~~ r that the Hill us Origi1l811y r . t ~  

und pretWlltod to this Bouse intended ktamend not only sections 872 and 
878 but also BeCaon 861 by the substitutiGn of the word .• eighteen '.' for •• aix-
teen .. in scctioD 861. In the Select Committee this clause has been rtlCOlll· 
mended for deletion. Myself, and MetlBn. Joshi and Fleming have object. 
ed to the dt!l8tion of this clause, and. I wish briefly to st"te our reasons why 
we differ from the majority of our Honourable Colleague!! in the Select 
Committee. If Honourable Members will turn to seotions 361. 362 aD,j 
363 of the Indian Penal Code, they will find that, thf) o/fenceR pwUsbable 
under those soctioDil are oflences which are described in sections (;61 and 
362 as constitutiDg co kidnapping .. and co abduction." Thf)sC two tenus 
•• kidnapping .. and •• abductiOn " are defined in the Indian Penal Codcl 
m the following terms. .. Kidnapping" is defined in se(\tion 961 as 
•• taking or enticing any minor under 14 years of age if a male or under If. 
years of age if a female " and .. abduction .. is defined in section 862 a!. 
•• onticing any person by force or deceitful means to go from one place t,o 
another place. ,. The difference between sections 861 and 862 is one cf 
degree. In the one case, there is the taking. from lawful guardilUl-:hip OJ" 
enticing away from the custody of the lawful guardian of a minor below 
t,he ages of 14 aud 16 according to its scx. In section 862 there is tJ!e 
presence of force or fraud. Honourable Membel'll will observe thll.t it IS 
not an offence under the Indian Penal Code if the minor is neither takt'n 
away from lawful ~r ns  nor enticed or fraudulentl,Y deceived or U)' 
force compelled to leave a particular place. . Therefore, a certain n n~, 

of independence is given to the minor to think for himself or herself 'IS t{, 
where he or she will live or go. It must be remembl'red that the min')! 
below the age of 18 is regarded by the civil law as incompetent to !nnn 11;1 
independent judgment as to tiM nature and consequences of his act. But 
so fllr as the penal law of the country is conoerned, a certain anD'Jnl of 
latitude is given to minors to think for themselves as to what il'1 . ~ t. for 
them. ere o~. there is DO eircumscription regarding the independent 
judgment of a minor within thE' meaning of these two scctions.· 'The en t~  
is only visited upon a person who takes or entices or fraudulently ,10 npeh 
or deceitfully induces a miaor below the age of 16 and 14 to do certain 
things which are described in .bose sectiODS. The Honourable er~ 

who sat on the Select Committee with us ~ opined that these two sec-
tions were intended to be enacted in the interest of the lawful gunl'dian 
With the utmost respect to our Honourable Colleagues I wish to point Ollt 
that these sections do not at all contemplato the guardianship or t, ~ pro 
tection which the guardians enjoy under the statutor.Y or commm In,,· 
For example, you will find, if you tum to section 859, that kidnapuiilg is 
described there as being of two kinds, kidnapping from British Indm nnrl 
kidnapping from lawful gUB1'diaa.ahip, and, if vou tum to section 868, which 
punishes the oflence of kidnapping, you will find that  that lIecti.m lilY':; 
down that whoever kidnaps any person from British India or from lawful 
guardianshil> flhall be .JJunished in the manner described in that section. 
Consequently, kidnapPing frOm. British India is an offence n e en nt ~  

-of the exercise of control by a lawful guardian. I therefore venture 10 Fillh· 
mit that'these sections, which are drawn from an Englillh Statute, 24 nnd 
25 Victoria Cap. 100, section 85, which repeated aDd re·enacted an carlif"r 
Georgian Statute,. were intended for the ·sole protection of young persollR 
-who had not attained the years of discretion. If these Rootions luulht'en 
-enacted for the primary purpose of proteeting the lawful guardians in the 
~ erc se of their right ., IUch guamUlI, r submit that the ~t t te jaw of 
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. t ~ country would contain provisions for the proteotion of thosel.'io;bts ill 
respeot of minors below the age of 18, and in oertain oases. where a I(ulir.iiau 
is appointed under the Guardian. and wardS Aot, below the age of 21. But 
Ie. flhat pass, Whether these seotiOW! were ~te  for the pl'Oteoti,)n of 
the minor or for the protection of the lawful guardian, ~e tact remains that 
these sections stand as part of the t ~ te ~ aud ;we ba"e DOW 10 can· 
sider whether they require any amendment. 'l'l1e o:tJicial Benches were in 
favour of raising the age in section 86i from 16 to 18 in the case of a girl 
though they left intact the age in the.case of a boy, I shall ~on ne my 
remarks only to the oase of a girl and I submit that there is no reasoo why 
tho view taken by the official Benches on the Jut reading of this Bill should 
underg:o a change for reRsons stated by them in the ;Report of t ~ ~e ec t 
Committee. 

Mr. ~ t  Order, order. I want. .he lIenoW'Oble Member to clear 
up a doubt in my miDd. The secORd ameadalent standing in hi! DBD"e 
proposes to o ~ the st nc~ between lIle two saes and substitute 
the age of e t~ for both. Therefore that ill &It amendment 9f larger 
soope and the QDO which he i. DQIW on i. an ~cn m ~ of lesser sctlpc. 

Dr. B. S. Qoar: I am at. present dealing .;)01y ~ clause (1); tho 
firl<t. part of my amendment. I aha.1 ~ ere ore give ~  ~. sons for the re-
insertion of this clause which ~ origina1J;y in the Bill. Honourable 
Members will see that, while the present Staiuj;e ~  protects Il girl under 
sixteen years of age, no s~  protection is eJIorded tQ girls between the 
uges of sixteen snd eighteen. Now, I venture to sabmit that this is all 
age which, both in o ~ and girls, is a most impressionable nge, and I 
foIubmit that. if it is right tbat all minors should be pmtected and if it is 
right that the age fixed by the IDdian Majority Act, namely, the com-
pletion of eighteen yc'arll, is' ~ e ~ t age for allowing girls to think fol' 
themselves, then there is no NRIIOD wby ill seQtion 861 we should with-
draw thtl protection from girls below the age of eighteen. It is undoubt-
lldl,v the polio,\' of Govermnent, as will be clear from the number of Bills 
which .have boeD introductld in tm.s House, that the provisions of the 
Indian Pen III Code dealing with the protection of mmors should be 88si-
mililted with tho provisions of the Indian Majority Aet, and, it is the 
policy of Goverlll),u:,nt that all minQl'8 below the age of majority should 
recdv() legislative protection. 'l'hat being 8O,:.l fail to understand why a 
majority of Illy colleagues 011 the Select o nm tt~ have yielded to the 
prelisure from ccrtaill quarters ~ deleting the elause which stood as a part 
of the ~ n  Bill.' They lIecogniso the diffiqulties which will be pre-
sented to them in practice and they RUY that there may be cllses in which 
it will he necessary to punish the offender and they proPORO to insert. flll 
additioni'll R("ction UDder this Chapter. They say in their Uellort: 

.. W. realise that our .decision, by not. makiog t.he olleader punishable under IBOtion 
3M. will not. r~ .  protec'ion for girls of 16 .Y .... of age and· llpwards from the 
nefarious class of persona known as • IJarctafarosh' who carry on, more eapeciaJJy in. 
Northern India. a regul8l' traiRc in girllt who are induced, otherwise tbaD by meane 
which wo.ld amount to ~ o.. to CODB8IIt to marriage ill proper lepl form. But 
w. think that thill particular case 8hould be dIealt with, after n ~ ana consideration, 
by the insertion of a new aectfoll in Qhapter XVI of the Co4e." 

That. thero is an evil iii admitted. The only question is what shRlI be the 
remedy. A majority of the niembers of the Select Committee propose 
'he nddition of a sec • .., Cbapter XVI to deal with this evil We pro-
poee that the general law Ihou)d .and iiI' we Mve iadieated aud that in 
the elise of pc!l'!Ioos -between the ages Of _teen aD' .bteen. if there is 
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[Dr. H. 1)0. Gour.] 

an intention to marry, u -smliller sentence nlight be provided for insec-, 
tion 308. I utu quite llrepared to deal with cases of marriago as cases· 
requiring mitigatiouoigeutence iiild 'foi: such eases I would add a' prOvill() 
to section 868. I therefore suggest that the original clause as it existed. 
in the Bill, n ~ .  that the: age of sixteen should be' raised to eighteen 
be re n~erte  nnd I move accordingly. 

Mr. PruldIDt.: Amtmdment moved: 

.. That in clause 2 aftet' t hI) word • aectiODII' the figw;el • 361' be iDlerteci." 

ntWaD Bahadui T. :aaillachariar (Madras' Cit.,,: Non-Muhammadan 
Urban): Hir, I beg to oppose this IlmendIneut. 'l'be essence of the offence 
under this section is ,the interference witll the c:ivil right of guardianship 
of the guardian over the infant. . The intention wi'h which removal is 
effecttld is quite immaterial for the purposes of this section. Sir, it ma.v 
be from the beRt of motives that the lights of guardiaDlbip are interfered 
with under t.his Hection and yet the olence is complete. In such B case 
whether 8 girl who has IIttained the age of sixteen years should not be 
trusted to look ufter herself or ~r own interests is Ii matttlr on which I 
think honflstly ditlerlint opinions could be hcld, lSir, we know that in this 
country. 11180 in other co ntr ~ , aspecis"y where early marriage pre"ailfl 
and is frequ(.nt, the mothcrs-in-Ia1¥' rule, or the step-mothers rule. 
are well knowll. 'l'ake a case where a girl 'between the age of sixteen and 
eighteen wiKhes to go to her Risterll hOUlle. being a mlU'ried woman unuble 
to bear the ill-trNltmcnt meted out to her by her mother·in-Iaw and her 
husband is unable to protect her-she wants to go to her sister's house 
or mother's house' for protection against temporary cruelty. The sister 
or the mother. '8S the case may be,. who ussists Iler would still be guilty 
of the ollence under this sootion. because you interfere with the rights of 
guardianship. '!'ake again a case where a gitf ehangea her religion at the 
age of sixteen or is willing to change her religion. is anxious to change 
ber religion. She wants to become a Muhammadan or she wants to be-
come 8 Christian IlDd Mhe ilooks the assistance of 3 missionary or the us-
aistance of 11 Maulvi. Then. again, the Maulvi or the missionary will be 
guilty of the offence of kidnupping although the girl is well able to fonn 
her own judgment .. , You must draw 8 limit somewhere. You may al 
well aay .. Why 18, why not 21. Are girls 'of 18 well able to take care of 
themselves ina matterlikEl' that?" You have to draw 3 line somewhere. 
The law of thl' land haH 1\11 Along beel! that 16 is thtl age of majorit.y. 

Dr. B. S. Gour: What? 

ntwan Bahadar T. BaDpcharlar: Notwithstanding my friend '8 inter-
jection, 16, iM the age of majority, except where it is altered by the n .~ 
Majority Act. (A l:o,ice: .. When was it passed?") In 18715. The Indiaa 
Majority Act o.pplics on ~  to certain caSeB. It does not apply to all CBses. 
For instance, a girl of 16 can make an adoption to herself to perpetuate the 
lineage of the family. I meaD. such Il r8ap()nBible act can be e~orme  
by 11 girl of 16 and yet that' shc IS not able to ~ e care of her own .lDtereat 
is the idea put forward by my Honourable friend. Dr. Gaur. Under the 
Hindu Law. a girl of 16, if ahe happens1x? be a ~o , can adopt ~,son !O. 
perpetuate the lineage. of the farmly. a WIdoW' o ~  property whiCh ,will 
puaby inheritance to that adopted SOIl; 118, ,tMt It is, Dot correot to 8&" 
that the age of majority is 18 In all ouca and' I do thlDk *hat gir" ill 
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'ibis country of the-age of 16 can well be trusted to take oare of them· 
..elves and I therefore think it will be a !;lard case indeed to provide ~ t 

the. age of 18 sho\lld be fixed within which if the sirl goes out with an-· 
-other person, it. may be for the most innocent purpose, it may be for pro· 
teqting herself .,ainst cruelty, the person who helps her will be guilty o~ 
this oftence. 1 submit, Sir, that this will be a most miachie\FOUS provision 
to anBOt and 1 thtll'efore oppose the amendment. The matter W8S tho· 
roughly considered by the Select Committee for B long time and· we came 
to thH conclusion that the age 8S it is should not be disturbed Imd 1 hope 
t.he HO\ll)c will not accept the amendment. . 

Mr. If. X. JoIhl (Nominated: Labour Interestll): 1 risc to support the 
amendment moved by the Honourable Member from Nugpur. The Select 
COlllmittee give one reason for dropping section 361 out uf t.he original 
llill und that reason is that u. girl over 16 8nd below 18 ought to be 
~ o e  to consult her own inclinations; but, Sir, the Honourlible Member 
from Nllgpur made it quite cleB!' that this section does not provide for. 
IlllY' punishment to the girl herself. It provides punishment for people 
who take her away or entice her away. Therefore, the reason given by. 
the Selnct Committee has no force Ilt all. I feel that. thu Select Com-
mittee have not exprcssed in their report what WIIS ill their mind. Whun the 
Bill Will; discussed last time it wus stated that, if soot,ion ao} was kept, 
it IIlfly interfere with. the rcligiol,ls scnlples of BOIDP peoI'lll. Sir, 1 c n~ 

not. understand how religion can be affcllt.ed in kidnll.pping. B.y no 
Htrctch of imagination can I pel'Suadll myself to believ(' that any religion 
cun be titl'cngthl'ned by un IIct which ill called kidllllppillg. But, Sir, two 
kinds of aCfs of kidnapping were olentiolled in this House which have 
some boaring on religion. My Honourable friend from Madras just now 
'stated that girls should have the freedom of ullowing t em~e t  to be 
o()oTlvl!rted to other religionR after the age of 10 and, if you do not allow 
that conversion between the ages of 16 and 18, it is interference in reli· 
,8ious matt('rR. In the Arst place the Memb(lf8 of the Assembly know' 
very well .... 

Dlwan Bah&clur T. Ban,ach&rlar: J did not. I'lly it WItH illterference 
with religion. 

Mr ••• X. JoIhl: Members of this Assembly kIlOW very well that &s 
I!IOOn 8S we are born, we corne under the influence of one religion or aD-
other and I feel that the influence of that religioJ) should suffice to save 
the soul of B girl between the ages of 16 and 18. If she really wanta to 
Rave her soul by going into another religioll, it. ill better that she should 
wait for n few days llnd uJIClerstu'nd what that second religion is. Sir, a 
religion may do good to its followers and most people believe that it does; 
but, Sir, in all religions there are several restrictions whi(:h by ~rmnon 
consent will be regnrded 88 harmful. Before, therefore, Blly girl adopts 
·a new religion sho should understand in what respects her freedom is gOlOg 
to be interfered with. Therefore, even in the interests of freedom, it. Ie 
llElCeSsary that girls should be protected hetween the ages of 16. and 18. 
Weare no doubt restricting the. freedom of the girl between the ages of 
16 nnd 18 but we are restricting her freedom for a. few days in order that 
'her frBodom should be maintained till she is able' to· make her choice 
wisely. Sir, the seoond way in whicn scction 861 interferes witb people's 
religion is &s regards marriage. Now, Sir, if. any religion mRlres itoOtn-
pulsory upon girls that they should marry (A Voice: "Not compulsory. "), 
-well, if it i. voluntlU.'Y, there is no interference at nJt. But, if marriage 
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is QQD1Pulso&-y, 1 think that. the parents or suUl'dians of the girl, who be-· 
loqg tc). the same religioa will understaDd the religions restrictions very 
well and they themselves will ID&I'I'y the girl before the age of 18; but if 
the guardian does not marry the girl between 16 and "18 in order to save 
the soul of the girl, bhen certainly I do not know  why third parties. who· 
have no interest in the girl. should intervene to save her soul by marry· 
ing her between the ages of 16 and 18. Their interest for the wellbeing 
of the girl cannot be greater than the interest of the guardians and 
parents. Therefore, if there is a religious necessity for m rr.~ n  a girl 
between the ages of 16 nnd 18. the guardians themsel ves will take care of 
the religion of the girl. And then my Honourable friend from Madral:l 
said that we again come ill the way of the girl's freedom. Here again I 
ma.intain that we want to pnt cert-l;lin restrictions upon the freedom of the 
giPl in order that her freedom may be maintained till she is able to make 
Il wist! ~ o oe . Sir, mArriage in any community imposes restrictions 
upon the freedom of the girl. Take any community and any religion and 
you will find that after marriage the woman's freedom is c rt t~. 

Therefore, if a girl wonts to marry, she should t oro ~  understand' 
how far Rhe is anowing her freedom to be curtailed by marriage. When, 
therefore, we want to ~~ t l't'sLrictions upon" girl between tht, age of ]6· 
and 18, ~ IU'C doing it because we wnnt to Rove her fre·edom. IJet her 
understand how fllr she wants her freedom to t.~ curtniled, which ill Mure 
to h(· done ~  nwrring(', nnd then let her morry. We therefore Ilre not 
doing anything wrong to the l1irl by asking this t~ s t re to put certnin 
restrictions upon her Ilction In marrying herself to nn.vbody ngainst the 
mshe,;; of her b'llardians. Sir. my Honourable friend from M1\drnR gnve 
an instance of a girl ill-treated by a mother.in.law, and he wanted that. 
the girl should be saved by her sister. But, Sir, I am not IIgl1inst that 
Ilt all. If atlJ guurdinll is ill-treating" ward, it is the businesI> of Govern· 
ment to find n suitable guardian for that girl and, Sir, another Bill is be-
fore this House just for that very purpose. (Dr. H. S. Gour: .. She CB.D· 
leave the gunrdiull under the present law.' ') And let Us have II very 
strpng law to take Ilway girls or hoytl from the guardianship of parents 
and guardian!! w"o iIltreat, their children and young wards and let Govern-
ment make provision to Recure "roper guardions for such children. and 
we shall not only not oppose it but we shall support such ,. measure, and 
I hope my Honourable friend from Madras will also support it. Sir, he 
also suddenly burst into sympathy for the Christian missionaries. I am 
surpn.ed that my Honourable friend whose religion does not allow any-
body to be converted to it .  .  .  .  .  . 

Diwan .aha4ur T. BaDlachari&r: That again is quite wrong. Sir. l' 
myself have reconverted a Christian. 

Mr ••••• lOlhi: I would like to hear from my Honourable friend, Sir;. 
that he is willing to take into his caste people from other religions. 

J)lW&1l .&hadur '1' ..... acbarlar: It is quite open; we have done it.' 

.,.JI( .•. lee1U: I do not know whether he has done it. 
DlwIn Bab.a4ur T. Banpehariar: Oh I yes, under my ~ s ce .  and' 

under Ipy immediate presence and patronage. 

III ••••• lOlhl: 1 am glad to hear. Sir. t,hat my Honourable friend 
will treat Buch converts in the same way in which he trea.ts his OWb' 
caetemen ~ t'(\gardfl mnrriage as well os in the matt('r nf taking food. But,. 
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Sil', I do not thillk he llt'C:ld Wlilste his sytppathy.,UpOn the. Christian or-
Mosltlill missionl&ries. ~ think they will' be able to take car(l of them-
selves and we need llot go out of 9ur way to provide protection for those 
Christian missionarios and missionaries of other religions who want to con-
vel't young girls betWtJl'n the ugl!S of 16 and 18 without their understand-
ing what the ncw religion is. I therefore feel that no harm will be dont) 
to the girls for whose PlOtt'ction we wllnt this section to be inserted into-
thi!:! Bill. It will do t.ht'm 0. great deal of good. Therefore, in the nter~ 

ests of the girls and ignoring the interests of those people who wnnt to· 
marry girh; agninst the wildIe!! of theil' guardians Gud parents, or those 
people who want to ('onvert girls to their religion againHt tht' wil!hes of 
theil' guardians Rud parents, 1 hope thilt this Assembly will pRSS the amend-
numt of my HOJlouroble friend from Nagpur. 

,aDdlt JIadu IIohu II.alaviya (Allahabad and Jhansi Divisions: Non--
n ~ m Hural): Sir, I strongly IlUpport the amendment of Dr_ 

(jour. 1 am Kurpris(ld, f:;ir, that the ~e ect Committee thought it within. .. 
t,heir conlpt.'Lonce to eliminate !;cction 361 from the Bill as it was introduced. 
'l'hl' hil:;tory of tho me,,!;ure is given in the Heport of the Select Com-
IuittE'e. In 19'1H, this L(lgisll&ture passed the Act which was called the-
Indian 1)('ul&l Cod(· (Anumdm611t) Act, Act XX of 1928, according to which, 
ill t:llnfol1l1it.\' with MIt' HesolntioJl of the International Convention, 0. law 
wns passed ~  ",hid I prot.cdioll was extended to minor girls from the-
flctioll of those who wallt to tt t~ them away for immoral and illegal 
pllrpOl!les. Whell that Ad WILS passeci, the Government of India thought 
it fit t.o COllRult t.ho opinion of Local Governments regarding a change in 
.tiolls run, 37!Z and 11711. After llaving obtained the opinions of all thl' 
Local Governments, tho Government of India prepared a Bill which 
Illciudlld section B61 a" well 0.1'1 sections 872 and 878 and desired to raise 
the age t.o 18 yeam, which WILS the age fixed in the Indian Penal Code-I 
(Amendment) Act, Act x...X of 1928. This was the Bill which was referred 
to tho Select Commit.tee. It waR not u question of detail whether section 
1101 should be eliminated from the Bill or not, and I submit with great 
respe(.t to those of my frionds who were parties to that procedure that 
t ~ went hl'yond thc' limits prescribed for them when they recommendei 
t.hnt flection 361 Khould br entirely omitted. Section 861 provides that: 

" Anv perRun who t"kfls or l'ntiCl'R any minor from lawful guardianship without tbf!' 
~ . ~  blll'h gllRI'di"n jij ~  to kidnap Kuch minor or person from lAwful guardian-

ship." 

It does not touub the ~ o.o t~, the freedom of the minor to adopt a oertain 
course after 10 yennl. :\1:y friend, Mr. Rangachariar, is entirely mistaken in 
arguing aF! he did argul' thnt o. girl at the age of 16, if ,he is, m~ tre te  by 
her guardian, might ,,-ish toO go t·o a sister's houso for protection and that 
t.he sister will be exposed to nny danger. Nothing o .t ~ kind. Nor would 
1\ girl, who want!! of her own freedom to go over to n missionary or to 
" Maulvi with n. desire to change her religion, be expoRod to any such 
danger. Aet IX of 1875 n~  down with. regard to a ~n t.t n n~ 
thE' age of 18 years, that: 
.. Nothinlr herein contained ahall aft'ect-
(n) the cRJ;lacity of anv "erson to act /u the following matterll, (nameJy),-

marrlage; dowllr. 'di\,orcil and adoptiOD; 
(6) the religion or religiouR rite. and usages of any claas of :aer Kajeaty'" 

subject/! in Indl,,; or . 
k) t.he cwacity of allY person who b.tore this Act com •• into forces IlIiI attained 
. maJorIty under t·he law appticable to mm." 
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.So that, if II. minor who has attaiulld t.he lI.ge of tnxtellll wishes volu·lItllorily 
to go.ovcr to ~n  place out of ~ e ~ s  in which she n~ t ~ at 
the tune, she IS protected. ThIS section would have no operation agBlDlt 
her. She will also have the protection of the law if, having received ill-
treatmcnt from tho guutdian, she desires to IWek the protection of somll 
other friends. She would ulso ha.ve the protection of the law if, by way of 
receiving inspita.tion through the reading of books or pamphlets, she decides 
to discard the religion of my friend, :\ilr. Ullougachariar, and wishes to 
IMlopt the religion Ilreached by a Maulvi or a missionary. 'rhe section doal!\. 
not with such lllloses. It only c~  with the cascs of persons who wnnt, 
to take her away or soouce her from ~  guardiaJ),ship at a time wheu 
.Khe has not attained loJUfficitmt maturity of judgment to. judgc for herself 
, whethHr she should rmllflin under that guardianship' and when -there is a 
danger t,hat shc might Lm led to ~ontr ct the most solemn of all solemn con-
traci.R in life. namely. t t~ contrsct of marriage. Now. Sir. that is t ~~ 

position in which this matter stands. There t~ 110 justification for urging 
that a girl should bc frce to changl! her rcligion at the age of sixtel'n. 
'l11e proposoo law will not stand in t ~ way. Though I do  hold . tha_ 
a minor would l'equire protection even in the matter of dcciding wheth!'}" 
she tlhould marry Ii particular persoll ur not at that age. I cOnsider it 
outrageolls that, while R minor is protected from cntering into a contract 
\.If Rs. 5 or RR. 10. she should be frce to give her perROn away ~ 8 man nt a 
time whcn she haR not attained majority and maturity of judgment. not of 
1I,1r own free will hut under the influence of 80mI' perROn who has cast an 
evil eye upon her. I consider. Hir. that she does require the protection 
of the law at that time. and that her freedom. if she Bets with freedom. 
will not be interfered with. if tht> pl'Oposed section 861 is amended. all 
. Dr. Gour has suggested. 
When this Bill was introduced and opinions were elicited, 11K I have 

mentioned, the Local Governments, so far as I can see. were practically 
unanimous in urging that sectiong 861, 872 and 878 should be altcred. as 
has been suggested and as has been embodied in the Bill which wos 
originally introduced. Now, Sir. if the amendment is not accepted. if 
this Bill iR allowed to be RO vitally mutilated IIoS it hall been hy the Select 
,Oommittee, I submit a very unsatisfactory state of atlairs win arisE'. 
It has been openly 1l8serted as an argument that freedom is BOught for fl 

• girl in order that she might change her religion at the age of sixt.een. 
Mr. Rangachariar Raid that he wanted that the girl should be free to c m~  

her religion. That is provided for in tho law. 

Dlwu Bahadur T. BaDpcharI&r: No. That is not the point. 

PaDdtt Madan KobaD 1bl&'fiJa: Yes, she is. Under section 2 of 
·the Majority Act s ~ is free to act in matters of marriage and . 

Diwu BabI4ur "1'. BaD.acbarIar: Nothing in the Act shall atJect the 
c;aw relating to marriage. it has nothing to do with change of religion. 

P&DCUt IIacI&D KobaD JIala'flJa: Section 2 says: 

" ot. ~n  herein contained ,sban ~ . 
. (a) the Clapacity of" any perIOD too act in the following matkr. (D&Dle]y),-

marriage, dQwer, o~e n~ adoption I.. '  . 
(h) t.be r~ on or relifoul .ziMiI ~ne  1118,.. of uy oIuaof Ber lIajuty'. 

subjects in Inella. . 
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How is it e c e ~  It is expressly provided for. Now, Sir. that 
j)eing . 

DlwlD Bahadur T. Baqacharlar: The point is with rcgaro to any 
I)erson who Bssistt! or encourages her in doing it; he will be liable to the 
.offen(lc. 

Dr. K. S. Gour: C(\rtainly not, Sir. My friend has entirely mis-
undtJlstood the whole "'llope of thlJ Bill. It is enticement that is punishable. 

Paudlt KadaD KOhaD K&lavtya: Now, Sir, I wish the House to give 
thiR matt!'r the ClAlin Imd unbiassed consideration which the interests of ,I 
minor to whRtevtJr religion shl-l may belong demands. This Legislature. 
·desiring to give eff(lct to certa.in Articles of the International Convention· 
for the suppression of traffio in women and children. passed Act XX r)f 
1928, 18st )'ear. By silction 2 of that Act. it laid down that: 

., Whoever, hy mealls of criminal intimidation .. defined in this Code or of abuse 
-of authority or allY other method of compu18ioll, induces any woman to go from any 
place with intent that she may he, Ilr knowing that. it is likely that she will be. foreeil 
-or ~e ce  to illicit intercourse with ,mother person shall 1101110 he punished aft a.forl'said." 

Hcction IJ 1IIYs down that: 

.. Whollver, hy allY mealls whatsoever. induces aDr minor girl under the age of 
.eighteen yearll to JO f1'om any place or to do any act WIth intent that suc" girl may be. 
-or knowing that It is likl'ly that she will be, forced or seduced to illicit intercourse 
with another person shall he punishable with  imprisonment which may exteDd to ten 
yearN and HhaJl also he"liahle to finl'." 

And there nre other sections which  provide punishment against the im-
ort ~t on of 1\ girl from foreign countries for this purpose. When this Act 
was passed and protection was extended to minor girls by that legislation. 
t.he Government of In4ia felt, as they said in their eiroular letter, that 
sections 861, 872 and 378 required alteration. It is on that basis that the 
Bill was framed. How would the present proposal eliminate sections 861. 
872 and 37a consist<mtly with Act XX of 1928 which was passed? How will 
it htl consistent, hecRUI;e you are refusing protection to girls of sixteen, 
because you leavtl it opcn to anybody to take away, to seduce. 1& girl from 
ihe guardianship of her mother or father before she has attained the age 
of discretion? And 1 consider it very wrong that thill KhouJd be permitted. 
And therefore, Sir, I Ruhmit that, with that Act XX of 1928 on the Statute 
Book . 

Dlwan Bahadur T. BaD,acbarlar: That has nothing whatlwer to do with 
.this offence. 

Paudlt KadaD Kohan Ka1avtya: It is not exactly t,hl.' offtmc6. Thia 
.is what the Madras Government said: 

.. If, howevel', the higher limit of Ilighteen ig adopted in the IK'Ction, that is, 
'flection 366. Hia Excellency the Governor in Council a!trees with tbe Government of 
India that it would he illogical to retain the lower limit. for the graver kindred olences 
I'ef,rr"d to in RectionM 361, 3'12 and 373 Rnd consider"'tbat the age limit should also be-
raised." 

'fhat is th(l opinion of one of the J.Jocal Governmdlts. What is the opinion 
·nf tho t t~r 1.ocal Govcrnmpnts? The grllvl'r oifencils and the kindred 
offences referred to in sectionK 861, 872 and 878 do require that there should 
'hA provision against any person committing R crime against a minor under 
.those Rections. 1 submit, therefore, Sir. that the· amendment of Dr. 
<lour should be IlCQepted and that the Bill should be paased:witb i that 
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lUlumdment. 1 hope the House will unanwlously udopt the alllendment. 
of Dr. GoUl', and I hope that even those Members who are parties to, 
this Select Committee's Ueport will be good enough to reconsider their 
opiDion from the point of view which hus been urged by Dr. Gour. 
(Diwan Bahad1tI' T. RangachariaT: .. Vain hope. ") Vain hope? I am 
sorry for those to whom the appeal was made, I melin, for the part,icula .. 
genticmall, unci I do not meall others. 

Mr. X. A • .TbaIIab (J30111bay City: Muhammadan UrblUl); Sir, 1 wish-
Pandit Madan Mohan Malaviyll. had considered this Bill with 8 little more 
care, and just as he has appealed to us who were in the Select Committee, 
I appeal to him that after he has hew me and if I conviuc(l him to tho 
contr ~ , I hope he will Conu) into the lobby and votp with nw. I hAve' 
list,ened to th(' arguments of I'8Jldit Madall Mohan MolaviYI\. Sir, the Olll" 
thing wbieb the Honourabll:l Membur has llot quite npprecio.t,ed and which 
T IIhall point out to him is thi(l. Let us "'ke the Rections of thp Indian 
Penal Code as they stand to-du)'. Section 361, which iA the> Mection with, 
which W(I uro concerned, define the offence of kidnapping SA follows: 
" Whoever takes or entices "-

--J: will lelwf' the word .. entices ., for the momC'nt out of (lonsidC'ratioll--
.. Whoever t .. kfS .  •  . &l,Iy miuor under fourteen years of aie jf a male, or under 
sixteen y .... rN of Ilgl' if a fsmale, or any person of unsound mind," 

-we are not cOllcemC'd with people of unsound mind-
.. out. of the keeping of thl' lawful guardian of aueh minor ~r persoll of unBound 
mind, without tbe oonlll!llt of lIuch gUl\rdian, ia aaid to kidnap Buch minor or person 
from lawful gqardianabip." 

Therefore, the first question that I want the House to considel' is this. 
1'be mere taking, not ~mt n , mel'e takhlg of " ilinor from the lawful 
custody of his guardian is an offence . 

• udtt Jladan Kohan Kalavlya: With what intention? 

Mr. II. A. .TiDDah: No illt(lution. If tho Honourable Pandit Madan 
Mohall Mlllaviya haH studied the law on the 8uhjt'ct, 1 beg to point out to 
him tbat it has been held by judicial decisions that, if a girl or a boy is 
taken away eVtm for the mOllt innocont purposo from the lawful guardiQn-. 
ship of the guardian, it is an offence under the Indian I'enal Code. 

PaDdtt Kuu KohaD .... alavtya: That will be a matter to be dealt with 
separately, not by rC'flllling to give the protection of tho law. 

Mr. K. A. liDnah: You Ilre now increasing the age, 

Dr. H. S. Dour:· The High CourtR have laid down that it mean .. 
lcmoving. phYRical removing. 

JIr. K. A. .11DDah: 'l'hnt haR nothing to do with intcntitm. I am 
really f!urprifwd nt Dr. o r~  thut that meallS intention, thnt il 
crimil1nl lawyer of hiR Rtsl1ding, his reputation, should say that that 
meahR intention within the nwaning of the criminal lnw. There is JlO 
qucf!tioJl of intention in s(Jctinn 861, Sir, I say. The mere t ~  awav is 
a sufficient clement to conFititutc tho offence. Now, I hav.e . absolute-
sympathy with th(' principle for which these social reformers arc str n~ 

in this HousC'. 

Diwaa Balladur 'I. "'pch&rlar: It is not social reform. 
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JIr. M. A • .JbUl&b: It is not and that is exaetly what' I say. 
Sir, it is in their enthusiasllI that they really miss the whole point. 
Sir, 1 am sure that this House will never allow it. If the social refortneh 
were to make out a case--as it is the principle which we ~ e DOW agreefl to 
by the Act which we paslled, namely, Act XX of 1928,-':"'tbat if a minor 
is taken away from the lawful guardianship for the purpose of committ"J1lg 
an offence or for immoral  purposes such as were not provided for in the 
Indian Penal Cbde beIore, then I can understand. Already we have in 
the Indian Penal Codu before Act XX of 1923 was passed I sections 872 
and 878. Section 872 deals with the offence of selling a minor for purposes 
of prostitution. Now, for selling II. minor fot the purposes of pr6stitution 
the age limit was 16. We in the Select Committee at once agreed thai; 
that age should be ncre ~e  to 18. We allowed section 872 to be included. 
Section 378 deals with another offence, buying a minor for purposes of 
prostitution. SO, HO far ns the principle for which my Honourable friends 
across there, Mr. Joshi fllld Dr. Gaur stand, namely, that if a minor is 
taken away for a purpose which is unlawful, immoral or wftich is all offence 
under t.he Indian Penal Cod!.', then by all meanR inr.rease the age from 16 to 
~. But, Sir, we equally maintain that those who wish to include section 
861, which dOCR not neeeliRarily meaD that you should do anything for the 
purpose of committing an offence or for immoral purposes, have to make out 
a case. Why is the age to be raised in that case from 16 to 181 That is 
the question and I ask this HOllRe to answer. What is the ground? ThOBe 
who wish to alter the law have to make out a oaS8, Sir; and what case has 
been mnde out? If u girl is enticed-remember this-it a girl of 16 is 
<;nticod. then section 861 applies. But can you imagine-I cannot imagine 
it but possibly it will be II very rare case-that any man can possibly 
entice away 8 girl of 16? 

P&Dd1t X.claD Kohan XaI.vly.: Y;)U cannot imagine it? I am 
surprised. 

Mr. X. A • .Jlnnah: Excuse me, Sir. Enticing means what? Under 
the law what does it mean? 

Pandit Madan Mollan JIalavty.: Persuade her to leave her lawful 
guardianship in order to .... 

JIr. M. A • .Jinn&h: Excuse Ine. The expression enticing away a girl 
is generally applied to a little girl who is not at all capable of forming her 
judgment. Wt' find ill the Courts cases Rueh as thiR. A maD finds a little 
girl of 6 years-a child-with certain ornaments or jewels and he gives 
her a little  sweetmeat or givos hcr a. little toy lind takes her away, and 
having taken her 8way gets possossion of her jewels or ornaments and 
either throws her away or kills her. But what the Honourable Pandit 
has in his mind is abduotion. Certainly a girl of mature judgment-who 
has reaohed the Ilgl1 of 16-cn.n be abduoted; and now I will give him thc 
definition of abduction. Abduction is thus defined in the Indian Penal 
Code: 
"Whoever hy r rc.~ compels, 01" by any flrceitJul mrfln.' induces any persoll to go 

from any place, is Aaid t{) abduct that persoll." 

Therefore the only possible caRO which those who wish to maintain that 
section 861 also ought to be included in this amending Bitl and that the 
,,~e in section 361 should be raised from 16 to 18, is· the case 
which we discussed and which waf! brought before us by the gonourabJe 
the Home Member in the Select Comniittee and which is mentioned 
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iIa the report of the Select Committee. Now, UK to that caBe, 8S t ~ 

,HoJlOQl'able Pandit will sce, there is no dispute. I ask Honourable Mem-
bers who are in favour of Dr. Gour's amendment to point out what specific' 
case is there which you wa9t to include under section 861 except the one 
which WBS placed before UK by the Hollourable the Home Member and which 
we hllve referred to in our report. This is what we say: 

_ II We realize that our decision, by 1I0t making the offender punilbable under aection 
363 will not provide protection for girls of 16 year. of Rge and upwardl from the' 
. nefarioa. clala of persons known all • bardafarOlh' who carryon, more eepeoialIy ill 
. Northern India, a regular tndBc iu girls who are induced, otherwise than by means 
which would amount to abdllCltion, to consent to marriage in proper legal form. But 
we think that this particular caRe ahould be de.lt witb. after due n~ r  and considera-
tion, by the inserti.m of a n_ ReCtion in Chapter XVI of the Code. • 

Now, Sir, that ~ the CUBt.' which might be dealt with separately, us WI' 
have IJubmitted in our rt'port to this House. But, harring that, what are 
the other gl'Ounfi? Then it was said-I think it wus Dr. Gour who said it-
that if a girl c .. ~t enter into. valid Bnd binding civil contract until she iK 
of the ag(! of 18 yellrN, why should slit', thcn'fore, be allowed to lcav(' th" 
custody of 0 KtJRrdilln for Il purpmw, how('wr innocent or honourable it may 
he. 
JII.ad& JIada JIaIIIIl JIalaYlya: Wby a man should be allowed to tPe 

her away or entice her away? 

Dr. E. S. CIGar: He if; forgetting all that. 
111' ••• .A. lIDDah: Pandit Madan Mohan M818viya is still mixing up 

the • takiag away , with ' enticing away '. 'l'he girl may not be enticed 
and it may not bf' hy "mnn. Tlw girl may be taken away and it may lw 
by Ii wo!nan. I l!aJmot. nppl't,dlltl' thil'l positioll. Remember. you· Ilr ... 
enActing a pl'nal sL·ction. 

Paadlt JIadaD Kohan IIalavtya: Let me make my meaning clear. My 
friend bas laid much str('SS upon the word • taking '. A man may take 
away a girl and not entice her away and yet it may lead to consequenoes 
which may be very unsatisfactory to the girl and to the parents. I know 
of cases where girls have btlen taken away without any idea of enticing them 
or any idea of taking them Bnd yet tho result h8s been what the parentR 
regarded a8 unsatisfactor.v. I think my friend should bear that in mind 
and not lay too much stress upon the word • taking '. 

111'. K • .A • .TlDDaII.: I shall deal with that aspect of the case. Now the 
Honourable Pandit wants us to consider the question aR to what are thE\' 
sentiments and the feelings of the parents. Weare to enact 8 penal section 
to TIlOP!; the sentiments and the feelings of the parents. Is this the object 
of enacting a penal section, namely, that the parents would not like a girl to· 
marry anyone she likes and therefore up to the age of 18 Ahe cannot do it. 
Is that the object? But the leamed PBDdit forgets that the girl can marry. 
Therc iR nothing to prevent a gir] marrying both according to the Hindn 
I.aw uIJd Muhammadan Law. 

Ji'udlt IIadan Kohall lIaIavt,.a: I do not want to interfere with that 
point. What I  . want to say is why should a man exercise his inlluence 
upon a girl of ] 6 and take her away from her guardiaDfI. 

. Mr. K. A. llDDah: That is not a question of inflllf'nce. ThA.t is eXQctlv 
.the confusion. Supposing a man comps or a woman comes snd the girJ 
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t~ to e ~ her pareuts in the company of either--not for any oifence, 
mind you, und not for any immOfal purpose-the mere fact that an aaaiat-
Knoe is rendered to her makes that mall or WOIIlan guilty under the s8(ltion. 
(,,4 Voice: II That is to.day,"') Of course,it is to.day .. To..ciay the 1IrBt'-
limit is 16. You want to increue it to 18. That is the whole point. And-
why 'I Why should it btl ] 8 '! Why not 21 ? Why not 25? It is possible 
80mc parents may have very different sentiments from others. S11', I do 
not really wish to take Uj' the time of this House. But I want the 
Honourable Pandit to cOllliider this that both a(lcording to the HindI! 
Law and the Muhamlllfldan Lllw 1& girl ill entitled to marry at the age or 
us. I can only refer him to Mr. Justice Mulla's Muhammadan Law 
which I have been able to get hold of from the Library. This is what he· 
sayK: 

II According to the Islamic Law, tile minority of a male or Ii female terminates when 
he or she attaina puberty. Among tile Hallafis and the Bhiall. puberty is presumed 
on the oom~ et on of tile fifteenth year. Under the Muualman Law every individual, 
upon attainmg puberty, may aliter into legal tnmeactioo8 of every kind affecting biB' 
or her statuI, that ill, marriage and divorce, or his and her property." 

Now, Sir, my Honourable fritllld, Mr. Rangachariar's argument is totally 
misunderstood. What Mr. Uangacbariar said was this. If a girl to-day of 
16 and below the age of 16. according to Hindu Law, apd if a girl of the 
age of 15 and below the age of US, can marry, can deal with her property 
and can adopt a child-if she can enter into all these serious transactiona, 
if she is competent to do all that-do you think that a girl of 16 and' 
below ..... 

Dr. H. S. 90111': Cannot sell her body. 

JIr. II • .A. 11DDah: Cannot sell her o ~  Dr. Gour bas got thi" OIl" 
his brains and he wants to protect ever.v woman from selling her body. 
But he has got that on his brain to such un C'xtent that be cannot see any· 
thing elFle. We are not dealing with cases where the girl is selling her 
bodv, which is loathsome. I Rm surB t.hat thil1 House has understood 
the· principle, and that is the reason why we do not object to the age being 
railled in lIectionK 872 and 878. But what we do say IK this that, when 
your girl has the right under your law, both Muhammadan and Hindu, to 
t'ntC'r into such solemn trnnsnctions Rf'I marriage, divorce, adoption, chang,! 
of religion, why do you wllnt thRt girl to be deprived of her judgment 
that shp cannot peacafull.v walk nway With anyone that she likes, provided 
that is not intended for immoral purposeR or for the purpose of committing 
an offencE',. 

Dr. H. S. 90111': ~  frif'nd hltf.! nt. r ~  m ~ n . rstoo  the whole scope 
of my argument. The Indian Penal ('ode doc!! not penalise the o mtnr~ .. 
act of a girl. She is free to walk away with anybody she likes. But she 
shall not he bodily removed or enticed from the possclIRion of her lawful 
guardians. That is what the IRW ptmillhcs. 

The HODourable Sir Kalcolm HaUey: I stand in a somewhat peculiar 
position. The Honourahle Pnnrlit hlll'l nsked the memben of the Select 
Committee to reMnsider t,heir view at his instance. For the remainder· 
of the Committee that would only he a single ohange; if I now were to 
ehang(\ my mind again. T flhonld hav(' on~ 80 twicp. If I foil ·to SUCO\Ul1il 
t.n hill pleading, I think I mt ~t, render an Recount to the House of the 
rOBSOn!! for my obstinAcy. When we originally put" this Bill forward, we 
inclnded seotion 861. We hnd two reasons. The fll'8t W8S a general 
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ground, namely, the ndvisability of uniformity in tbe IIge, IL rl;!8S0n which 
I might describe perhaps as formal anel not necessarily of substance. But 
.certlrinly I at the sBine time had in my mind the necessity of providing 
under the law of kidnapping,  section 861, against that oftence to which 
Mr. Jinnah has referred, the offence, widely spread in Northem India, 
known 8S .. baMafaroshi". We lIuhmitted our propos/llfl to Local Om'crn-
ments and found that they were mainly in favour of n uniform age for 1111 
three sections. They commented very little on flection 861, but they 'Were 
as a rule sufficiently in favour of n uniform nge for all three sections for 
us to place that. in the Bill. Then object,ion wnR raised in t.he Assembly 
regarding section 861. The Bill waR submitted 1.0 Select Committee and 
further objection!! were raised there, Imd for my own pArt, I wafol eonverted 
;by those who felt those objections. Let me Jlut the. whole matter in a 
nutshell. Are you to place Bny restriction on a perRon who takes n~  1\ 

girl between the ages of 16 Rnd 18 from her ll1wf\11 gURrdian for what 
may he a strictly moral and licit purpose? Tt. ~ ndmitted on nIl hands 
that, if she is taken OWRY for nn unlawful r o ~, then yon may 
reasonably take the age of 18. It is again admitted on all hands that 
if she is abducted, that is to Ray, if foret' it;; \11'1''41. or ~ t  means are 
used, then again you may take the age of 18. That again is lulmitterl 
.on all hands, and the question thorefore comes down, us I hove soid, to 
this: if you take away thAt girl between the ages of 16 lind 18 for n perfectly 
lawful purpose, should you be penalised? Remembel' that we are enacting 
" section of a Penal Code, and the punishment is seven years. It is our 
-duty therefore to see that we do not give All undesirable extension 
to this somewhat severe pennI section: in other words. that we do not 
run the risk of penalising innocent acts in our desire to penalise act.s 
·whioh are not innocent. If it is necessary to penalise ncts which nre 
not innocent, then it should be done by some change in the law and not 
merely by 80 extending the existing law that innocent acts may also be 
brought within its scope. That point I think is clear; 80 mucb for the 
matter of principle. But the question bas been largely debated between 
.our lawyer friends here, whether you would, by the amendment, actually 
-extend the scope of the Statute so that you might be in danger of penalising 
innocent aots. I think the point has been a little obRCured. I have always 
·0 great hesitation in entering into controversy with lawyers, not because 
I do not feel myself right, but because I hnve not 91ways the legal equip. 
ment to support my own opinion. But on this particular point I speak 
with some confidence. If you tako the commentators on., sections 861 
and 368, they do make it perfectly clear that. although the somewhat harsh 
word .. kidnapping If is applied in section 861, yet thc offence does not 
necessarily involve Rny criminal intention. Under theso scctions, SIlVR one 
commentator, Mr. Starling, .. lddnllpping is BD offence irrespective of 
nny intent with which it is committed." Again: .. J ntention is not of 
the essence of the offence of kidnapping." The lR.W uses the word" take" 
lind it also l1se8 the word .. entice. If I wiII explain t.o the House how t ~ 

-commentator whose book I hold in my hand, deals with the word .. take." 
He savs .. take" implies It bodily removal by the defenda.nt. not necel!. 
sRrily \'y forr..e, and he quotes n case which shows t.hat the mere lendinf:! 
of Ii not unwilling child woulci be RuffiC'ient. He then goeR on to deal 
with" entice": 

nt c~n  ~ an act a.r which the person kidnapped is induced of bis OWII accol'd 
to go f.o the kidnapper. 'l"he meane ulI8d ullad not he df!Ceitful. They may be the 
oejptllt.atidll of • pre'tnt .hicb ia actually grllWied, 01' the blandishmentll of a ·]UVf!Ir. " 
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He goes on to draw 11 diRtinction with ahduction, with which WE) need 
not deal. 
Now, Sir, if evil intclltiou ill not JUlcessurily of the tlSKcnCe of kidnapping; 

if in removing IL girl froln her lawful guardian when she is between the 
ages of 16 aneI 18, you commit the offence of kidnapping, although your 
intentions lUay be perfectly honourable, then it is clear that we mUlt 
exercise the gront(llt caution in giving any extension to tht! scope of Ota 
existing Act. Let me quote the kind of case which hus actually come 
uMer the scope of this section: 
" When a Hindu woman left hftr husband'H house, taking with her  her infant 

daugbter, and went to the houae of • A  " aud on the 8/U11e day the daughter was married 
to the brother of A without her father's anent, it was hftJd that A wu rightly convicted 
of the ofFence of abetment of kidnapping." , 

Therefore the mother had actuBIl)' kidnapped her own child from the 
lawful guaminnship of her flither, und, though she W88 not herself pro-
secuted in this CBSC, yet the husband of the girl wnR convicted. Are we 
to legislate in 0. sense which would make it possible for the law to be 
applied more extensi\1ely than at present to such 1& class of offences? 
We should not be swayed in our judgment hy ideas derived either from 
ussociations connectlld with the offenctl of abduction, or from any belief 
that the words" taking" and (, enticing" used in section 861 necessarily 
imply an evil, a criminal or a dishollourable intention. 
A grent dt'nl hns been said this morning o~t the necessity of allow-

ing to R girl bet.wean the ages of 16 und 18 free choice on certain matters, 
such IU' the ~ n c of her religion, or her own choice of a husband. It 
has been pointed out t.hl1t she has under law very considerable liberty 
up to the age of 18. That is to say thati, Rlthough she ClUlllot sign a 
contract, yet she has great liberty in many matters affecting her own 
person. Hut for lIlY purt I do not desire to enter int.o that particular 
side of the cont.roversy. It Hecms to be one on which opinions may differ 
greatly. Certainly we should not in England deny that a girl of 17 had a 
right to contract a mnrriage 01' to chfl.nge her religion, or hold that anyone 
who ussisted her in this direction hod committed a grlwe penal offence. 
But I realise that the quest.ion whether 1m Indian girl should be held 
to have }ull discretion between the uges of 16 nnd 18 is very largely a 
11l.Iltter for my Indian friends, with far greater knowledge of the question, 
to decide. I om quite willing to ahide by their vote without attempting 
in Ilny way to influence it. My point is another one. We are dealing 
not so much with the girl 8S wit.h the eRect which may be produced on 
the I)erson who removes her from lawful guardianship between 16 and 18 
for perfectly honest and honourable re"asons. Whatever' ideas we may have 
regarding the right of the girl or the capacity of 1\ girl between 16 and 18 
to form her own choice on certain matters, ought we to penalise a third 
porson who takes her away from lawful guardianship unless his intentions 
Ive evil? I have brought the House back to exactly the same point with 
which I started. That is the case put to us in Select Committee and 
which induced me to agree that the extended age ought not to apply to 
section 861. 
There is only one point more. I may be asked, how I propose to provide 

for the offence of " bardafaroshi", an oRAnce admittedly rampant and caus· 
ing enormous harm. Well, in !:It'leot Committf'e I undertook to examine that 
question carefully, and, if it was found possible to frame R suitahle section, 
~ t er separately or as n. t ~n to one of the existing sect~on.s, t~e~ to 
mt10duce a separa.te Bill. It IS not an ~  matter because It IS diffioult, 
to draft 8 provision which will apply only to that offence without penalising 

- B 
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innocent transactions. I see thut Mr. Joshi halO tried to do 80; his amend-
ment has not yet come on; if it were to be moved I shall have to point 
out to him how his own drafting illustrates the difficulty to which "I have 
referred. I should therefore ..for my own part much prefer to consider that 
aspect of the question soparately IUld draft a section with greater delibera-
tion than is possible for the moment. 

Pandlt JladaD Kohan Kalanya: Sir, Dlay I mention two points whioh 
the Honourable the Home Member might kindly take into consideration? 
Section 868 provides for a maximum punishment of 7 years: but it does 
not mean that in every CBse that sentence will be inflicted. That is one 
point which I want the Honourable the Home Member to consider. 
Secondly, he mentioned the taking away of a girl by perfectly honourable 
means for bonest purposes. When a girl is enticed awuy for marriage with 
the man who takes her or for conversion into Illlother faith, it cannot be 
said that it is unlawful or dishonourable; but it is a matter which vitally 
affects the· girl throughout her life. Therefore, I submit that tbese are 
points which should be considered and protection should be extended up 
to the age of 18. 

Mr. ~ . (East Punjab : Muhammadall): Sir, as I rise to oppose 
the amendment of my Honourablo friend from Nagpur, I experience two 
difficulties. The first difficulty is that on tbe first dRY, when I intervened 
in this debate, my Honourable friend, Pundit Madan Mohan Malaviya, 
was not here. I am of opinion, Sir, thRt, he has been taken by surprise 
t.o.day when he clime to 'this HOUKO. 'l'here has been some talk of mis-
lIionaries and conversion and proselytism. Although my learned friend 
the Pandit is three times eighteen, I saw Dr. Oour-who ill very keen about 
this matter-leaving his t;cui und coming over to this slde and sitting by 
the side. of the Honourable Pnnc1it; and he bas, Sir, in five minutes sucoess-
fully converted him to his view, though he did it with the help of three 
books that he brought from the Library. Now, Sir, he has handed over 
that literature .  .  .  . 

Pandl' Jladan Kohan lIalavtya: Sir, in justioe to Dr. Gour I want to 
tell my friend, Mr. Abdul Haye, who will no doubt  accept it, that I have 
It lit,tIe sense left in me Ilnd that J made up my mind about this matter 
~e ore I ClUne to this HOllse; I sought the help of Dr. Gour's books because 
he had them o,nd 1 bad not. 

Mr. Abdul Baye: I am afrnid. Sir, that we are not going to finish this 
piece of legislation befOl'H night.full, bec:auBe that literature which Dr. Gaur 
had in his possession he has hunded over to the Honourable Member with 
the Gandhi cap sitting over there. Now, Sir, I lIay with all deference to 
the Honouruble Deputy 1)re81110nt of the House that the second difficulty 
ifol one that was created by him when he introduced the missionary element 
into this debate. When I 0ppoRed the consideration nnd the passing of 
this Bill on the first dRY. 1 Rpokll, not as the s o t~ m n of the missionarics-
J have had the honour of being educl\ted, throughout my career as a 
student, in miRRiCl1lHry institutions-but with all deferellce to them I SBY 
that I stand here before you not 118 their spokesmIln, but 1\8 a simple and 
true Muhammadlln. I spoke. Sir, from the point of view of a MU8saimaD 
Bnd even now I It[lpcul to you t.o stay your hands ond to give the matter 
your best considerlltion. In your anxiety to further, ~ e cause of social 
reform I aRk you not, to ride roughshod over the provislons of my persona) 
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Jaw which is QS dear to me us my own life. J put the case very succinctly 
before you that day, and I have no desire to traverse that ground again; 
but for the benefit of my Honourable friend, Pandit Madan Mohan 
Malaviya, I would point out the case which I then brought to the notice 
of this honourable House, the case which I had the honour to conduot as 
u t~r. It was a CBse in which Il woman of admittcdly more than 15 
aud ~  than 16 yeW's of age was enticed away by her paramour, as her 
mother, who was the de facto guardian, stood in the way of the contem-
plated marriage. According to my personal law the girl w;.as free to act 
in the manner she pleas·;d; IWd when the girl went Ilwal' with that man and 
that very evening contracted a lawful marriage 11 complaint was filed and 
they ~re haultf .. up before a criminal court and the husband was punished. 
When the case came to the Civil COUTts it was declared, Sir,-I wonder 
whether the Civil Courts were not stultifying themselves in doing 80,-
it was declared that they weJ:e lawfully married and that they could live 
I1S man and wife. Now, Sir, what I submit is that these C8ses are not 
only conceivable, but they have actually happenod. I would have been 
perfectly satisfied in the Select Committee if some provision had been 
made to bring these cases within an exception; it would have been quite 
satisfactory. Bllt I find thut my Honourllble friend the Leader of the 
I_abour Party in India, the Honourable Mr. Joshi,· has come out with an 
amendment too late and he did not. press it in the Select Committee. I 
do not think I can denl with that 8mondment whf'JI I aln 8I'1eaking on t ~ 

amendment of my Honouruble .friend, Dr. Gour.· Now, Sir, briefly, the 
case from the point of view of Mussalmnns is thfLt if you raiRe the age of 
discretion from 10 to 18, you will be doing a thing by which you will 
bring my personal lllw into conflict with the criminal law of India. Dr. 
Gour said that the policy of the Government in India was to assimilate 
the provisioDs of the Indian Majority Act to the provisions of the criminal 
law in India. Being a  • juvenile " Sir, I do not claim to know when that 
decluration was made by the Government. My Honourable friend who is 
my senior possibly lmo·ws better, but I take him, Sir, at his own words, 
nnd I say, if the policy of the Government is to assimilate the two laws, 
I will aecept it. But does Dr. Gour know that the Indinn Majority Act 
does not in Ilny way contravene the provisiol1!ol of the Muhammadan hnv so 
far as they relate to matters of marriage, divorce lind dower, etc.? Sec-
tion 2 of that Act has clearly excepted these matters. I only appeal to 
you, Sir, that you will not en ~t a lfnv which will come in conflict with 
my personal law. I do not propose to enter into the question at 
what exact age in a tropical country like India a boy or a girl becomes 
major and is capable of thinking for hirw;elf or for IWI'"elf; but those Honour-
able Member ... who have urged a. nhange in the law hav,tl not quoted any 
Iluthority from any medical jurisprudence to that effect. Sir, I may tell 
:vou from my seat in the Assembly that you have allowed religious freedom 
fo everybody in this country, and that religious freedom should not be 
taken away so light.ly; ot.herwise it will be the religious duty of every 
MU8sa.lman to stand. lip agllinst this legislation. I say, Sir, with all 
moderation and in all humility that it shall be my religious duty to break 
I·his law flO all to bring it. iIi ('onfonnity with my persona] law. Do not 
think, Sir, that because I am n married man, I shall have DO opportunity 
of breaking the Illw. I CIln havl' three more wives, if I like, and possihl.v 
that situation may arise before I leave this Imperial city Ilnd go away to 
my own place. 

Now, Sir, Dr. Gaur hal'! done his duty and when he came and sat by 
the side of Pandit Madan Uohnn Malavaya, I WI\S also tempted and I 
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felt. mciined to go und !:lit. b)· ,tho !:lido of t.he uuly ot.her uvtlilable r ~ t 
here, I mean Pl1Ddit Motilal Nehru. I IIppeal to him to lIava the sit.uat.ion. 
I also appeal to t.he House that it IIhould not vote in R munner calculated 
to injure the religiolls feeHngl:l of the MUIlRulmnns of India. 

Mr. l&llUladai Keb\a (Bombu.v Northern Division: Non·Muham· 
madan Hural): Bir, it is often the C81:1e in this country that when religion 
enters froln one dOQl', fl'uson ~s out from Bnotllllr. The moment you men· 
tion to u man "religion," it simply frightenfl him out of his wits as it haR 
dooe in the cuse of my Honourable friend there who haS'. "ot yet put on a 
Gandhi cap. I hope he will soon put on u Gandhi CRP, when religious 
questions will not frighten him. 

Now, Bir, so far as the section under consideration is concerned, 8 
great attempt has been made to show that it will affect innocent persons. 
My Honourable friend, Mr. Jinnah, uttempted to make a great point of 
it. He laid the utmollt emphasis on the fact that it will affoct persons who 
are most innocent, Imd thut thill section is irrespective of the intent.ions 
of the man who is concerned. The Honourable Sir Malcolm Hailey also 
asked whether this Legislature Willi prepl\red to deal so severely with people 
whose intentions Wl'rc honnuraLle nnd n ~ent. But they aU forget, Sir, 
the fact that the Legifllature itself has taken and rightly taken a most 
serious view of honest intentions under section 861. It. is the I.eg(slnture 
which hILS penalised people for the most honest intentions under the exist· 
ing section 861. The Legislnture thinkR that with the best of intentions, 
with the most honourable intentions, no man can be truated to replace 
the guardian of II minol child. He IIIUY be an angel from heaven, he may 
have the most hOlloufablfl motives, but he cannot take the place of a lawful 
guardian, and t.herefore t,he Legislaturl' Rays 'irreapective of intentioll, 
regardless of the motives, we take u most serious view of your conduct 
if  you replace the guardian of a man and you take his place and guide the 
movements of a minor.' Therefore, Sir, the whole P0fnt i8bout the 
innocence and honourable (lharacter of the intention in t.his section is wide 
of the mark. It does not touch the question at all. 'rhe real question is 
whether the House is 1ft'epared to s ~  that 11 man who cannot deal with 
a minor of 16 may ~ permit,ted t,o do so with 1\ minor of 17; whethnr tho 
law mRkes the saml' thing R great offence Wht'll the minor is 16 and an 
honourable thing when the minor is 17 or 17i. Intention is no criterion 
here at all, and the lllw thinks that, until maturity of judgment is attained, 
nobody should be pennitted to take away a minor out of the lawful guardian. 
ship. Sir, we haVfl now IiberRlised our law of marriage. In India, 
marriages between different communities are becoming possible and even 
legal, and there is a great. danger thllt, when the marriage law is further 
liberalised, unless you also increase the powers and the rights of the 
guardian Bnd make them more than they are at present, the inter.marriages, 
inter·communal marriages, inter·racial marriages might prove to be a great 
disaster rather than the blessing which they are intended to be. There· 
fore, Sir"J do think t,hat thiR RElet,ion ill RhRolutely neceRIIRry. 

Then again, 1 do not know why Diwan Bahadur Rangacharior wanted 
to stand up for MRu]vis and miRRionnries or for people who want to convert 
Muhammadans to Hinduism; why should he "tand up for t.hem? Why 
.mould the law be made 110 eMY for proRelytillm to C(')me in? T never thought 
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that 8 piece of legislation was not going to be undertaken &ere simply 
beoause it would impede the work of conversion. That was a novel grounJ 
for impeding legislation .  .  .  . \ 

Dlwan Bah&dw '1'. BaD,lchariar: That was not my point at all. 

Mr. JamDadu Mehta: That ~s my anxiety. If it is not, I have 
nothing to say. 

DlwAD Bahadur '1'. BaD,acharlar: There is no question of impeding 
oonversion, it is m ~  change of religion. 

JIr. JamDadU .ehta: All right, Sir. Then, Sir, as the Honourable 
Pandit Malaviya has said, the Government of India also thought that it 
would be logical that when the age was being raised in case of other offences 
it should be raised in this CBse also if the law continues to take a serious 
view of this offence. If' the law thinks that honourable intentions are '1 
sufficient answer, then abolish section 361 altogether. But, Sir, honesty and 
honourableness are not the llriteria under section 861, but the sllDctity of 
the lawful guardianship (If the minor. 'l'herefore, Sir, it would be illogical 
and even dangerous not to extend the age from 16 to 18. It may be that 
an honest man may Rometimes be implicated. Let him play the game. 
If he is really honourable, if he is RO devoted to the girl whom he has 
. taken away that he wants to marry her, I think simple imprisonment for 
a day or two would ~  u nice thing for him. .It would show that he WUd 
devoted to the girl when he was prepared to take risks for her sake and 
therefore it would make the bond of affection between them more lasting. 
Wby is it difficult? I think the conviding magistrate will take into account 
his good intentions and his ono r ~ motives and the imprisonment will 
be like 8 Bcar in a battle, and therefore a thing ull the more in favour of 
this section. Wby are my friends· afraid of it? If the man is honour-
able, let him be haulf'd IIp e or ~ u magistrate. What does it matter? 
The magistrate is 8 human being and must have been at one time a lover 
himself. Hp, knows these things and will take all "facts into consideration. 
Sir, I do not Bee any justification for the opposition to this simple pieco 
of social legislation which merely keeps up rights of guardianship. This 
bogey of good intentions being endangered will always be brought up, that is 
certain. But this plea of honest intention has no place in this section. The 
only question is whether you will not bring into line all these sectionR as 
you have brought sections 372 Q,1.1d 878. And lastly, Sir, if you do not 
allow a girl who is 8 minor to dispose of a trllmpel'Y thing in civil law, if sh(' 
ill not competent even to fisH a t,rinlret or a paltry t,hing worth R few rupees, 
it is absurd that she should he free to surrender her person, Bnd that also 
when we are liberalising our marriage lawA and when inter-communal 
unions have become possible. Therefore, Sir, I have great pleaslIrr in 
supporting Dr. Gour'A amendment. 

Xr. :It. D.aml .AIY&Dlar (Madura and Iiamnad oum TinnevelIy: Non-
Muhammadan Rural): Sir, so much has been Raid about religion and social 
refonn. I am an orthodox Brahmin but I propose t;() support this 'amend· 
ment. And I will put my case before you briefly. I am afraid the law 
'18S not been as thoroughly read a8 it ought to be. Mr. Mehta and MI'. 
rinnall, both of them, assumed that the intention was not of Rny con-
sideration in the flection, and I tliink that wa!! 311'10 brought out bv tr~ . .. 
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[Mr. K Rama Aiyangar.] 
Honourablo the Home Member. Hut I draw the attention of the A8sem,uy 
to the E:x:aeption to section 361: 

.. This secticm doe. not extend to the act of any ~  who in good faith believea 
himself to be the father of an illegitiQ1&te child{ or who in JZood faith believes him.elf 
to be entitled to the lawful cust{)dy of such chi d, unle .. IUCh act is committed for an 
immoral or an unlawful purpose." 

I do not say that it protecttl thill man, but I only mention it to bring 
out the fact that intention also is taken into consideration in the section 
in the whole of its phrasing. But that does not aflect the present question, 
I concede. What I am saying is that the question of tqe intention will 
in BOme cases have to be considered. There is also the frame of WlC 
present section where it 8ays up to 16 years removal from a lawful 
guardian is an offence. All the arguments that havtl been advanced both 
by' my friend, Mr. Uangachariar, and my friend, Mr. Abdul Raye, will 
apply in the already existing section to cases where girls are taken away 
Lefore 16. Dut though my Muhammadan friend was able to quote an 
Instance in which a ptlrllon was convicted, my friend, Mr. Uangachariar, 
was not able to CJ,uote one. Ordinarily, as far as I know, there have 
not been cases in which the question has taken shape. It is expected it 
might do flO if the section is left us it is and if there is provision expressly 
made that 18 should be Bubstituted there for 16 or for 14. Therefore, 1 say 
you callnot casily leave out of account the marital customs either of the 
Muhammadans or of the HinduR. 1'he whole matter might be put in in the. 
Ezception with 8 slight modification. And the Honourable Dr. Gour, when 
he opened his spemlh, was prepared to see that suitable provision was made 
in the section for such cascs. That ought to be made. I do not see how 
it can be argued that simply because Mr. Hangachariar expects a girl to be 
f.iven a more suitable r('sidence before 18. the whole lot of unmarried 
girls who n('ed not be gi\'en such residence, should not be prot_ed. For 
example, there r ~ a lot of Sudra unmarried girls aged over 18 who will 
also come under this category; they may have to be protected, and it is 
better not to allow thEl law to aflect either the husband or the 'Parents. 
In all these cases, suitable provision might be made in the E:x:ception or 
otherwise .under the section. Hut certainly it is necessary that once you 
make 18 the age for all theRe purposes of sections 372 Rnd 878 and the nt~  

Act of 1928, it must be 18 for e\'(lry purpose including section 861. Of 
course, I do not agree with the Honourable Pandit Madan Mohan Malaviya 
that the Majority Act afToctR this queBtion. It will not. You will have 
to make a. suitable provision in the llenal Code in the Ezception to include 
Hindu and MuhammadHll minor girls from the operation of the section for 
the specific pUrpORtlS. J reque!'t. therefore that the amendment be accepted 
lind the matter reconsidered ill the Select Committee so that a auitable 
}oIJ'ovil:lion may be made and I feel 'that my friend, Mr. Abdul Haye, will b(1 
satisfied if a provision is made thRt Muhammadan marriages and also 
Hindu religious oustOInS and marriages are not affected by this provision. 
But the provision is noedC'd to· rote ~t the one Hundred and one cases of 
females between 16 and 18 that will have to be protected. I therefore 
fmpport the amendment. 

Pandlt \ Shamlal X,hra: I move, r,~ t the question be now puf. 

Dr. 11. I. Gour: Sir, I shall very briefly reply to the HonourablE' 8il:' 
Ma.lcolm Hailey. He cites an extreme case. He says that under section 
861, if " persOn takes a minor below 16 years of age, however innocent 
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und honourable his intentions ll1ay bo, he is exposed to tho penalty provided 
in section 868, to which I reply that  that is the existing law and has 
_ been the existing law since 1860. It. is n(>t; only the law of this land but 
also the Jaw in England itself. . 

My friend's next point was, .. SUPllosing the first intentions are honour-
able, why should he be punished" to which I reply, Sir, that if his in· 
tentions are honourable and the girl is willing to go, then she is not 
. taken" within the meaning of section 361. She will follow him and 
the provisions of soction S61 are not contravened. I would invite the 
Honourable the Home Member to read the weighty words of Bramwell, 
H., ,\!ho said: 
.. I am of opinion that if a young woman leaves her father's house without any 

persuaBion, inducement, or hlandishment held out to her by a man 10 that she has lOt. 
fairly away from bome, and then goel to him .. although it may be his moral duty to 
return her to ber parents' custody, yet, hi. not doing 80 is no infringement of this Act 
of Parliament •  .  • .. .r ... A. liDDah: Whioh Act? 
Dr. B. S. Goar: 24 and 25 Viet. which is reproduced verbatim in 

.. ection 861: 
.. .  .  . for the Act does not say he shall restore her, but only that he shall Dot 

take her away. It is, however, equaUy dear that, if the girl, acting under bis perlua-
sion, leavee her father's house, altbough be is not present at the moment, yet, if he 
avails himself of that leaving which took place at his persuasion, that would be a 
takini bor out of her {Ilther's os~es o  because the persuasion would be the motive 
cause of ber leavillg." 

The Honourabl.1 Sir Kalcolm Balley: That proves my point. 

Dr. B. S. Goar: 'l'herefore, 1 submit, Sir, that it is the intention, 
t.he pimmasioll and bodily taking of her awuy from the lawful guardian-
&hip thaL makes section a61 a penal section, for which provision is made 
as regards punishment 111 section 863. The Honourable the Home Member 
set out a simple case. He said .. If a person takes a girl away With an 
honourable motive, why should he be punished?" But that is no argu-
Ulent against my amendment. 'l'hllt is an r nen~ against the Statute 
law that exists to-day, and if it is a crime for u man t{) take a girl away 
under 16 because she is a minor, why should it not be 8 crime to take 
her away when she is over 16 Bud under 18 because she is still a minor? 
It is in this view, Sir, thht I press my amendment. 

Diwan Bahadur T. :B.anlachariar: May I ask my Honourable friend, 
Dr. Gour, this. If a minor is under the Court of Wards, the age of 
majority is 21 years. If a guardian is appointed under the Act the age 
of majority is twenty-one. 'fhcn why not apply the same argument in 
this cuse also? 

Dr. E. S. Gour: You move an amendment and I will support it. 

The BODourable Sir Malcolm Balley: I thiuk I huve u right of reply to 
Dr. Gour, but I shall make it as short as possible. He in the first place 
denies my point that •. mere taking away " is sufficient in itself and 
t.hat the section does not refer to allY evil or dishonourable purpose in 
taking away. I have already quoted much to the House on this subject 
Rnd 1 need perhaps say little mOlle. It will he sufficient for me to repeat 
to the House the words of Haron Bramwell's judgment: 
.. Yet if he (tlwt iR tn 8{/1/. tile 7n.an. ,ohQ takrs ti" girl aw"y) avails himself of that 

leaving, which took place at his pt1rsuasion, that, would be a takillg her out of the 
fat.her's possession, because the persuasion would lie the motive cause of her leaving." 
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[Sir Malcolm Hailey.] 
As I interjected before, that proves my point. But it is not necessary 
that I should depend t'ntirely upon that judgment. Take another: 

•. Where 11 girl was persuaded br the defendant to leave her fat-hel"s boUle aDd gil 
away with him, without the father II (!ClUseDt, and accordingly left ~r home alone by 
a pre-concel'ted arrangement between them, and went to a place appomMd " 

--there is no following, thertl is no actual POSSOltSiOll, thtlre is no phvilicul 
ooo.t8Qt- •. 

.. where lIhe W89 met by the prilltlDPr and they went away together, without the 
intention of returning; this was held to be a taking of the' girl out of the father'. 
pauelllioD and certainly it would amount to an enticing. II 

That is u further confinnatioll of my point. Let me take snother judg-
ment: 

.. So, too, it would be a takilll( where t.he prilloner induced a girl tl,l go with him alld 
get married, although sIle returned after an hour and continued to live with her father, 
who knew nothing of what had happened, &II the girl, after ber marriage, cuuld not be 
held to be in her fatlaer's postseuion although she WI1S in his house, beCause .he WM in 
the lawful possession of her hu.band and never could be in the pOll88l111ion of her father 
in the same way al before." 

'l'hat prOVe8, firat, that there il.l a cUllstruotive offence of taking, and, 
liiooond, that evil intention is in no sense an element in the offence. But 
I. further argument has now been adduced, that this offence has always 
e~n a part of the Ststute law, both Indian· and English. The ext.ensiou 
proposed would. t ert~ ore create no new offence. That is perfectly true. 
But hitherto we liave limited the operation of the section to the age of 
sixteen years. My protest. was merely against giving a further extension 
to that principle. That is the real point of difference between us. We 
Hay that it is not unreasonable to regard this as an offence up to the age 
of sixteen years, but that there docs arrive a time when it is utlre880nable 
to regai-d. it as an offence. That is the simple reason why we in t t~ 
Select Committee after mature consideration decided that Icction 861 hlAd 
better be omitted from the new Bill, and at t.he sarne time we Wt)re 
willing, as we are still willing, to consider a change in the Act 80 as to 
provide for particular classes of offence, namely, for the enticement or 
taking away of girls for the purposes of .marriage when 8 gain or profit 
Bccrues to the person wllO so takes them away. • 

Xl. Pruident: The original question was: 

.. That clame 2 stand part of the Dill." 

HlDce which an amendment has heen moved: 

.. That in clauae ~, "fter the word • sections' the figures '361 ' be nser~e .  

The question I have to put is that that amendment be mnde. 

The Assembly divided: 

" 

!Ahmad Ali KhlUl, Mr. 
As,iad·1I1·!ah, Maulvi Miyan. 
Belvi, Mr. D. V. 
Dalal, Ro. .. dar R. A. 
'Fleming, Mr. E. G. 
Gour. Dr. H. S. 
, Olll,.h 51ingh. I:Jmlar. 
JC>fIhi, Mr. N. 1(. 

AYE8-16. 

Lohokare, Mr. K. G. 
Malaviya, Pandit' Madara Mohan. 
• Mutalik, Sa.rdar V. N. 
Roy, Mr. K. C. 
Sard,., Rai Sahib M. HarhUas. 
Singh, Mr. ~  PrllMad. 
Sinha, Mr. Ambika Prasad'. 
Venkatapat.iraju, Mr.' B. 
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NOJJ:8..-«. 
Abdul Haye, Mr. 
.Abdul KanJD. <'bwajb. 
.Abut KaII8JI1, Maulvi. 

~o , IIr. K. 
Akr&m Hussain, Prince A. M. )1. 
• \limoszwnan Chowdbry, Mr.· 
}\lIen, Mr. n. C. 
Uahawal Bak61., Cbandhri. 
Bell, Mr. U. D. 
Blackott, The HoJWllrabie Sir Balil. 
nUl'don, 1\Ir. E. 
Hutier, IIr. M. S. D. 
(Jalvert, Mr. H. . 
Chatterjee. 'l'he HonOIlrable Mr. A. C. 
CheU!, Mr. R. K. Sbadlllukbli1D. 
Cooke, Mr. H. O. 
Dunk, 1\Ir. H. R. 
Dut.t. Mr. Amar Natb. 
Faridoonii, Hr. R. 
F1:aaor, Sir Gordon. 
G'hose. Mr. S. C. 
Ghulam Abbas. Savtad. 
OI'!nVami. Mr. T. C. 
Bailey, '1'heHonourable Sir rI.leoiin. 
Hira Sinf!h. SlU'dll.r Bahadur CAptaIn. 
Holnw, Mr. H. E. 
lTowoll, 'Mr. E. B. 
Hyder, Dr. fl. K. 
nno.~. 'l'hl' H I'nourabll! Sir Charlea. 
1amail Khan. Nawab . 
. Jeelani, Haji S. A. K. 
. Jinnah. Mr. M. A. 

r ~ mni,iml waR negatived . 

I 

I 

I' 
I 
I  • 

Kartu n ~.  &a-da . 
Xazim Ali. Mr. M. • 
'Kidwai, S1\alth MlI8Itir m,wn. 
Lindlay, Mr. Darcy. 
Mahmood SchamnaCI Sabib R.b.,lur . 
Hr. 

Moir, Mr. T. E. 
Moncriell Smith, Sir Henry. 
Nag, Mr. O. C. 
NfIOgy, Mr. K. C. 
O'Maney, Mr. L. S. S. 
Owens, ·Lieut.·Colonel ". C. 
Parsonll, Mr. A. A. II. 
Percival, .Mr. I'. E 
Pilcher, Mr. O. 
Ramacbo.ndra Rau, Diwan Baha4ul' M'. 
Rannchariar. Diwan Bab.dur T. 
Rhodes, Sir Campbell. 
Richey, 1\[r. J. A. 
n~ no m ms, Prof. L. F. 
Radiq Halan, Mr. S. 
Barfar.. Hussain KhlJl, Khan 
Bahadur. 

~ m~. . o , Khan Bll-hRaUr M. 
Rin'ah, Rai B",hadur S. N. 
Ringh, Rajn R.ap;hunllndRn r ~ r . 

ToUenh,,",. Mr. A. R. J •. 
r n~, Mr. J. M. 

UiAlrnr F:\ingh "Redi, n"bu. 
W"iihud,j;n. HII.;;' 
Yal"lb, Malllvi Muhammad . 

•. : .•• •• Joshi: AR t ~ rmlenciment of lUy Honourable friend hUll 
failed, 1 }lrOpOSc my amondment which iM USMO one, B8 it temoVfl& thl' 
objectioll" (If several Mmnbem of the Assembly on the ground that they 
wanted 1·(, kidnnp thl' ~ r  bp.fom m_rriagc.Sir, my nmendmentl'Mdll. 
thus: 
•. That after oIimso 2 of thll Rill, the foUuwiilg new mnuaes btl added :-
;.. .. '; 3. )n S.'cpon 361 of. the ""id Code, for' t,hfl wor6 'ailtteeD ' tbfl word ' eighteen . 
. Khall btl 8ubstituto'd.·· . 

4. To ROL-tion 363 of. ui" said Codo the following·ptiovilll) "ban be added, namely, . 
. ' l;roviitclf that lin oft'enrlo s ~  110 erllllml"tted ·if a female· under the aliCll of 
. Ilight.een· :v'flo.ril nnd r;v4Ir thfl nll'8 of linen y.,i il kidnaPll8d from .Jawful 

I;IlBrtlianKhiJl by any ~r  .wittl.a view to ber ent.8rmg uJlon a m rr .~. 
with her own IIOnacnt, with himself or some·. either t1eraori; no fOrf!f> or 

I' .. , tlOCllit.ful .JY).rlIUlH Rucll ilK· would amoUnt.' to IImtliet.inn heln« e'IIlpJoyed '.' ,,> 

:1Ir. Preildent:: 'fhe Hl>llourahlu Membor; oannot· move t.ho 61'st part 
IIr;hiil" amendmnut (which stnndij 141 No.8). ·.It bas just. been disposed of 
T1Wd(!l" the t .n n~ Ordor .relat.lng to .the re t t t o~, 91 n. motion rnising 
~ ~~t t t  the RIt.mO· queAtion, the HODoul'Bble em~e  is re ~e  
H'6Wl mOving ·the lItlhfieitution of the word: "oil'htl!or" for f,hr word. "!l1x; 
tAbri:' ~ ,.: :T&e 1tebse ,hSA jtlst deGided. not to. ,do that.. .. . 

.. ~ .  •• :11. loibl': Since the opera.tion: of. Diy ~e m~r t restricts the' 
. . ~ i ~ .t  section.; .it iii! quiir I) n~  n r ~~ t  and r. think t.bflrefot'('· I 
tim.:U» ~r~ .. in,·n?c:mng:it? .. . .' ... :' .... '... . .. '.... .. .. 
··!''ihe· iro .... 1& .... __ ~  .. ~n~ o~t t ~t .t ~~.  
does not! deBl with section 868? ,~,  :",' h ';!' !:' . .. . 

" 



1Ir. B. II. .Jdut: My amendment oombines the inolusion of St'(ltiOll 
1361 under certain conditions and I therefore think I am in order? 

1Ir. PrelicleD': The Honourable Member might have tried to 8av('! Dr, 
o r ~ Ilmoncimcnt by moving it us an amendment to his amendment. 1 
mmnot go back on the decision of the Assembly, which is explicit hOW I 
t.hat thl! age shall not ho raised to t)ighteen. 

lIr. If. II. ,J0Ihi: It was necessary, Sir, ior me to support Dr. Uonr'jI\ 
IUlltJDdment in order to find out if the House was with us so fllr as to 
,~ce t that amendment. After that had failed. I mo'\'e mine .  .  . 

Dr. B. S. Gaar: May I point out that my amendment was that. tbl' 
increaso should be unconditional. His is that it should be subjeot to con· 
ditions and consequently . 

1Ir. PreltcleDt: Tho House h8!1 just deuided that there should bl' 110 

increase at all. As I jUllt pointed out to thll Honourable Member, if he 
wished to restrict the scope of Dr. Gour's amondment, he should lu\Vo moved 
it as un amendment to Dr. Gour's amendment. in which C8HO tho two 
llmendments could have rutl together. If tho Honourable Member tells 
me that Numbers 13 Ilnd 4 hang together, then T nm nfrRid Iw ennnot 
move 4 Kt all. • 

1Ir. B. M. JOIbl: It iH not 111, intention to movl' the Keaond Jl"rt, if 1 
oannot movo the first part. 

Claustt ~ wus Ildded to the Bill. 
Clause ] wali added to the Bill. 
'rhe Title and the Preamble were added to the Bill. 

TIle JIoDourable Sir JIIlco1m 1IaI1eJ: Sir, I move that the Bill be 
PKHi.lod. 

Mr. Pr_cleat: '1'he questioD is tb/lt the Hill, IlK Kmended, be PUlOSI;.,t, 

Dr. H. S. (Jour: ~ r, it it! perbl'pM r ~t m  ~tc in the day to 0pp0I:iC t.ill' 
lJa.ssiug of the Bill. But I 'Would RtillllSJc the Honourablo Momhcr to re-
I")l)sidtlr t ~ posit.ion be has arrived at ond do what he Bsked t,he l.ooaI 
·OO\"'ntmerits to dn Iloud adhcro to the opinion he oXlJl'essed iai1l1H(1If in his 
letter Lo the lo1Or.al (}overDmcnt.s that it would I)(l wholly illogioul, with 
!o41,(ltiOIl 861 of tho Indian Pen,,1 Code remllining ulJuitered, that. OI£'..ctioUl" 
~ . 1172 and 878 should TIl.i'so the age from sixteoll to eighte6u soars. 
'!'he Honourable the Homll Member hUR promised It c8refully coDt.;idered 
pit3c(t of legislation in th(.\ Dcnr future. I would invite him in that con· 
nection al80 to considor the queRtioD of raising tho age in sooLion 361 DOt. 
only in the Ilusn of femal08 but Bi80 in the CRRO of boys. I do not HOC any 
rt ~ n why u boy between 14 YCBn; nnd 16 years of age Mould not be pro· 
tected equally \vith girls .. C&Setl, Sir, are well known whero 14ki" and 
hairag'. clocoy those young lads of 14. Hi Il11d 16 aud afterwards they 
arl' t.rained to purposes whioh I need not desoribe in detail. I therefore 
o t ~e t, Sir, that the raising of the age in the case of boys from 14 to 16 
"t anI," rate in Sflction 36J. ill imperatively necessary. Rnd, I hope, Sir, the 
Honoura.ble the HODlO Member will hark back to what he hM already 
written or caulJed to be written when cirauJariaing tho Local Govemment" 
l"ngarding tho raising of, the ,ago Ilnd' bring sootion 1161 'into line with Qthm' 
~o nnto "actionR of the Penal Code. 
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'l'bl BoDourable Sir lIIalcolm Bailey: We shall take into consideration 
the point lost mentioned o~  Dr. GOUI', But when 110 asks lUll to retire 
from the illogical position which be asserts that I have taken up, I can only 
point out to him that my illogicality has brought many new lriendll into 
my lobb,Y. {do lIot wlmt to lose their support, nnd, if I can only retain 
it by being illoA'i('nl on this or oth()r mnttcMl, I prC'fcr thnt to 11. profitless 
~~. I 

JIr. PreaideDt: '1'1le ~s n is thnt the Dm fm·ther to amend the 
J ndian Penal Code for (:I;lrtlliu purposes. as amended, be passed. . 

The motion WAS Aooptod. 

Tho ~  then udjonrl1oo till JiJlevl'n of the Clock on Thursday. ~ 

tho 28th Fehl'ull!7t' ,W24·. 
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