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CONSTETUENT ASSEMBLY OF INDIA (LEGISLATIVE)
DEBATES
(Part II—Proceepings OTHErR THAN QUESTIONS :QNID ANSWERS)
» Saturday, 17th December, 1949.

The Assembly met in the Assembly Chamber of the OCourmeil House &t a
Quarter to Eleven of th: Clock, Shrimati G. Durgabai (one of th: Panel of
Chairmen) in the Chair.

QUESTIONS AND ANSWERS
No Questions: Part I not published)

REHABILITATION FINANCE ADMINISTRATION (AMENDMENT) BILL
The Homourable Dr. John Matthai (Minister of Finance): I beg to move

for leave to introduce a Bill to amend the Rehubilitation Finance Administra-
tion Act; 1948.

Mr. Chairman: The question is:

“That leave be granted to introduce a Bill to amend the Rehabilitation Fimance
Administration Act, 1948."" i .

The motion was adopted.
The Hononrable Dr. John Matthai: I introduce the Bill.

INSOLVENCY LAW (AMENDMENT) BILL

The Honourshle Dr. B. R. Ambedkar (Minister of Law): 1 beg to mave for
leave to infroduce a Bill further to amend the law relating to insolvency.

Mr, Chairman: The question is:

. ‘That leave be granted to introduce a Bill further 1o amend the law 'relating to
insolvency."

The motion was adopted.
The Honourable Dr. B. R, Ambedkar: T introduce the Bill,

[At this stage Mr. Deputy-Speaker (Shri M. Ananthasayanam Ayyangar)
tool the chair.)

ABDUCTED TERSONS (RECOVERY AND RESTORATION) BILL—ecntd.

The Honourable Shri N. Gopalaswami Ayyangar (Minister of ‘Transport and
Railways): Bir, when the House rose last evening, I was dealing wilh the
criticism that had been urged acainst the p-ovisions in tha Bill which em-
powered Assistant Sub-Tnspectors to take action for recovery of these abducted

(723) ~
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persons from wherever they are found to be, and I pointed out that there was
no very great risk of thewr abusing the powers that a'e entrusted to them
because they take action ordinarily on information supplied by socia] workers
practically sll of whom are women and these recoveries are made swhen th:
social workers are present with them. I can assure hon. Members who have
expressed doubts as to the possibility of abuse of authority in these matters
that no cases of any consequence have come to our notics so far of any such
abuse, and after all an Assistant Sub-Inspector is an officer who is in charge
of a Police Station and if he does misbehave, there are ways of pulling him
up and seeing that such abuses are not repeated. It is obviously a very
desirable thing that these Police Officers should have this authority so that
any possibilities of non-recovery ¢f abducted persons known to be in parti-
cular places might be avoided.

Then, Sir, towards the close of the delkate, stress was laid on the faet that
in the anmtendments of which I had given notice already, I had accepted only
certain suggestions of hon. Members but there were two or three other im-
portant icatters in respect of which thev would like me to reconsider my
attitude and to see if it was not possible for me to meet them so fur as thes:
objections are concerned. One of the most important things that they laid
stress on was the inclusion of children bhorn after 1st March 1947 fo abducted
-women in the definition of abducted persons. This is an addition to the
definition of abducted persons, an addition which is not fourd in the two
Ordinances that were already promulgated and this is also a matter which
is not included in the definition of abducted persons in the Pak'stan Crdinance.
But in the actual working of the law, our own officers felt a considerable
amount of inconvenience which was caused by the fact that there were
children born to these persons after they had been abducted and that the
presence of these children was an impediment in the way of their being
taken out of the environment in which they were with a view to enahle them
to make o free choice, and as a result of the examination of this suggestion,

it was thought desirable to add these words to the definition of abducted
women.

Shri H. J. Khandekar (C.P. and Berar: General): On a point of informa-
tion; if these children born in India are allowcd to go back to Pakistan with
their mothers—abducted ladies—will not thesa children be caled by the
Pukistanis as the children of the Lafirs?

The Honourable Shri N. Gopalaswami Ayyangar: If the hon. Member's
observation is intended to suggest that these ch.ldren born after the 1st March
1047 in India would not be welcome in the original homes of these abducted
persons when they go back, I think there is a good deal to be said for his
point of view, and that was one reason why this definition was _proposed to
be amplified. These children are in a very unfortunate position; in the home
in which they happen to be born, the only person who is anxious ahout their
welfare is the mother with the departure of whom they would not be very
welcome in that home. When this person is recovered and sent to Pakistan,
if she takes the child with her, in ninety cases out of one hundred, it will not
be welcome in the original home of the Muslim woman. They are really
children who in many cases are unwanted, but they have been brought into
this world and humanity requires that they should be properly looked after.
It is desirable that they should be taken out of the home where they were
born and where they will not be welcome after the mother had been taken away.
They cannot be thrown upon a home which does not welcome them, .but the
mother when she leaves the abducted person’s home, naturally wishes to
take the child sway from surroundings where it would not be welcome, and
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¢that was one reason why along with the person originally abducted, it was
thought desirable that the child born to that person after abduction, should
also get the benefit of this law as regards recovery. What after recovery
should be flone to the child is a matter to be decided in each case. Some-
times 15 the original home is willing to take such children, they are sent to
the other Dominion. If on the other hand, they are not welcome therg, other
arrangements are made for their being put in homes and their rehabilitation
and up-bringing arranged for otherwise. That was the resson why this defi-
nition was enlarged.

Shri V. S, Sarwate (Madhya Bharat): May I ask the hon. Minister whether
this provision is to over-ride the law of guardianship?

The Honourable Shri N. Gopalaswami Ayyangar: I do not know about the
{aw of guardianship. It all depends upon how you treat the child, whether
it is a legitimate child or an illegitimate child and with regard to a child so
Jong as it is & baby, I think the mother should have the first preference as
regards the custody, and when she cannot have the custcdy, her wishes must
have the greatest possible consideration. I am, however, at one with Pandib
Thakurdas Bhargava when he suggested that even if those words could not
be dropped from the definition, it is very desirable that the case of each child
should be judged on its own merits, and custody arranged for according.to
the best interests of the child itself and according to the wishes as far as
possible of the mother concerned. I should ask the House to let we retain
these words in the definition, 1 have already taken steps to persuade the
Pakistan Government to introduce similar words in the definition of an
abducted person in Pakistan, and I would ask that th's very des'rable im-
provement of the definition should be allowed to remain.

Now, Bir, a great deal was said about an abducted girl not being forced
to go to Pakistan against her will. I have already said a great deal aboub it
and I can give the assurance to the House that if after being placed in sur-
roundings when the abducted person could make a free choice, she deces want
to go back to the abductor, she will not be forced to go back to her original
home. I can give that assurance.

There was something said, Sir, about the extension of the Act to the
United Provinces and to Rajasthan. In both these cases, we have had the
consent of the Governor of the U.P. in the one case and the Rajpramukh of

Rajasthan Union in the other case for the application of this legislation to
their respective areas.

Bll!'l Ajit Pmd Jain (U.P.: Genersl): Are the Gove nm:nt awar: that
the disturbances in the U P. were confined only to the Western Districts,
11 A, that is, the Division of Meerut and parts of Rohilkhand and in

Rajasthan where they were confined to a few states and not to the.
whaole of Rajasthan?

The Homourable Shri N. Ayyangar: I believe the Fon
Member is correct in what he said. I would only say this that there have
been some recoveries, not very many from the U.P. and so far as Rajasthan
is concerned in all sbout three months ago there had been recoveries to the

tune of 275. That is why these areas h i i
cation of the Act is eonourmod as have teen included so far as the appli-

Then, Sir, my hon. friend, Shri Rohini Kumar Chaudhuri made a number
of suggestions, namely, that after these persons were recovered, there should

be some provision for relessing them on bail. They should be produced bef
a magistrate within twenty-four hours and there should be some kind ofO':
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trial in a magistrate’s cowrt fcr acts of indiscipline which may be commitied
under the regulations framed for running the camps. Now, Sur, it Js, I think,
not quite apprapriate that we should look upon these recovered pergois as
akin to sccused persons, persons accused of offences. What we do is to
.recover persons who, as a result of coercion are in confinement in particular
places, to remove them to a place where they would feel freer ani to look
after them in that place until they are restored to their original relatives. To
apply the provisions of the Criminal Prozedure Code which appertain to
accused persons to these recovered abducted persons would be wholly beside
the mark, and I think, it is altogether unnecessary, nor is it desirable that
these provisions should be incorporated in legislation of this*type. In fact,
my hon. friend went on to ask: Why not simply invite applications from
abducted persons who wish to go to the other Dominion, to their original
relatives, and after receiving those applications, why not make arrangem:nts
to facilitate their going there? Well, if that is the policy to be adopted, then
we could not have recovered this large number of over 12,000 persons whom
we have recovered in India. They are in such surroundings that they could
send no applications of that sort and they will be prevented from sending
applications, We have in our experience found that it is necessary and in
many cases we have had to pull them out of their existng confined surround-
ings for the purpose of enabling them to msake a free choice.

Lastly. Bir, something was said about limiting the duration of tho Ack
and I wish to assure the House that I am quite in sympathy with that idea
and, at the proper tirne, I shall be accepting one of the amendments that

have been given notice of for the purpose of limiting the duration of the Act.
I do not wish to say more.

8hri Brajeshwar Pragad (Bihar: General): On & point of information, I
want to ask the hon. Minister, two clear questions: Do the Government. recog-
nise the conversions that are said to have taken place of these abducted
women from Islam to Hinduism? Secondly, do the Government recognise

the marriages that are snid to have taken place between the abductors and
the abduocted?

The Honourable Shri N, Gopalaswami Ayyangar: I thought I read out
trom the Inter-Dominion Agreement statements which related to both the
observations that my hon. friend has raised. The two Governments have
agreed that neither forced conversion nor forced marriagis would be recognised

by either Government.
Mr. Deputy-Speaker: The question is:

. “That the Bill to provide, in pur of an agr t with Pakistan, for the recovery
and 1estoration of abducted persons, be taken into consideralion."

The motion was adopted. _
Sardar Hukam Singh (East Punjab: Sikh): Sir, T move:
“That in Pa.-rl, {a) of sub-clamse (1) of clause 2 of the Bill, for the words "who is, or

immediately before the 1st day of March 1047," the words ‘who is. or on the 15th July 147
be substituted.”

i i in moving this amendment is this: I feel that certain
'mnosc":nt.n;:l%r:m?;;:e been’ ignoll.ided in this definition _whp ough_t to }:aye bge.n
kept outside the scope of this clause. It is common knowledge that whereas
all these troubles, abduetions or other political disorders began in Pakistan,
“in Rawalpindi distriet and other places on lst March 1947, hers on this side,
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there was no trouble up till 1st August. During this period from 1st March
to 1st August,—I have given a date 15 days earlier, 15th July 1947—my
belief is thet, there may be cases—their number may be small—which are not
eovered, as cases where any coercion has been used, or where uny force
was exercised. Some persons may have got themselves converted honestly
as they were doing before and it was a mistake, I believe, if it is contained in
the provisions of the agreement to give one and the same date for both the
Dominions. Therefore, my object is that {hose persons, who during the period
when there was no trouble at all on this side, when there was vo force or
coercion on this side, got themselves converted should not be included in
this definition, and therefore a different date should De pub in this clause.

The second point is that these words ‘‘or immediately before that date'
are very wide, Why should these words be there? y are indefinite.
They do not specify any perioNgn this recovery work is left to Assistant
Sub-Inspectors or police officers specially authorised by’ the Government who
may be even of lower rank, I feel I have an apprehension that persons who
honestly got themselves converted may be harassed and these words ‘‘or im-
mediately before the 1st day of March 1947 may be misused, snd those
persons made over and sent to Pakistan, though really they are not victims
of circumstances and. not subjected to passions, or bias. Therefore, my sub-
missivn is that this amendment should be accepted by the Mover.

Mr. Deputy-Speaker: There are four amendments here limiting it to am
earlier date or extending it to a later date. They fall under one category.
If the bon. the Minister agrees, I shall ask all these amendments to be moved
so that once for all he may reply to all these. Then we may go to the other
smendments regarding ‘‘against his or her wish'".

Sardar Hukam Singh: Sir, I move:

“That in part (a) of sub-clause (1) of clause 2 of the Bill, after the words ‘after that
day.' the words ‘and before the first day of January, 1849, be inserted.”

The object of this amendment I explained when I took part in the general
debate.

Mr. Deputy-Speaker: May I suggest that the hon. Members, inoluding
the hon. Members who have tabled these amendments, have taken part at
great length in the original discussion and these matters have been covered;
therefore, they may merely move the amendments and place the mafter
before the House without elaborate discussions.

Sardar Hukam 8ingh: I only want to submit that there must be a date
because, otherwise, even voluntary conversions would be included and that
is not the purpose of the Bill. That iz all I want to say,

8it. Kuladhar Chaliha (Assam: General): Sir, I move:

“Thal in part (a\ of sub-clause (1) of clause 2 of the Bill, for the worde ‘lst day of
March, 147" the words ‘after the 16th day of August, 1947 be substituted.”

1 shall give my reasons. If you put in a date other than the date of
declaration of Indépendence, then, you ‘open up a series of -dates. As you
know, in Calcutta on the 16th August 1946, there was a great massacre, there
were abductions and all sorts of things. One never knows where it will lead
$o. If you limit it to the date on which Independence was declared or was
given, then, if there was any abduction subsequent to that date, on both
sides, by Hindus snd Muslims, they may be taken cognisance of. Beyond
that date, the position was different. There was a certain procedure and
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certain rules; ‘The Indian Penal Code could have been invoked gnd redress
had. Not having taken advantage of that, I think we should not go hack. I
have not been able to understand why this date lst March hus been given
bere. If this date is given, people in West Bengal may have every resson
to say that the date should be 16th August 1946, and Government may find
it very difficult not to concede to that request. Therefore, the best course

would be to accept the date on which Independence was declared or we wcre
given this status. That is my suggestion.

Mr. Deputy-Speaker: Pandit Thakur Das Bhargava's amendment is
covered by the second amendment of Bardar Hukam Bingh, I shall put these
amendmente before 1 allow further discussion.

The Honourable Shri N. Gopalaswami Agwengar: May I point out that I
have given notice of am amendment moré or less the same as the amendment
of Pandit Thakur Das Bhargava and Sardar Hukam Singh?

Mr. Deputy-Speaker: Amendmenis moved:

(i) "“That in part (a) of sub-clause (1) of clause 2 of the Bill, for the words ‘who is, or
immediately hefore the 1st day of March 1947, the words ‘who is or on the 15th July 1947,
be substituted.”

(ii) “That in part (a) of sub-clause (1) of clause 2 of the Bill, for the words ‘lst day of
Maich, 1847, the words ‘after the 16th day of August, 1947 be substituted.””

(iii) *“'I'hat in part (a) of sub-clause (1) of clause 2 of the Bill, after the words ‘after
that day,’ the. words ‘and before the first day of January, 1949," be inserted.”

WY SN A  WEATT Jgqr=ETfaEt, Forg 3 (clause
2) & F¥ APH 9g3 AV TAA( FgA AgaT § FF Az g (abdusted
persons) FI g § 8% ST gAR fod aga Afwe. gt § &l
qaeRs 949 ¥ fod gf &7 (men), fF7 (women) 3% fuezer
(children) @Y & & dr=wi =rfgd | ggf a8 gad foad ST
N & 39 Freraa § faeewd AT fFa #1 @ fad € fr fead’ waeee
(abduct) g& & | Sfea & ag st Trgdr g fe @7 ot vasae gd &,
TWF a7 § X AT A g § )

Shr; Mahavir Tyagi: Are men also abducted by women?
Shri Lakshminarayan Sahu: Yes.
Shri Mahavir Tyagi: Women cannot abduct men.

Y sefan g fex foe a@ smggasw g3 § @@ G
uewTafEaT (atmosphere) ¥ umede ga & Taw! oY gd arwwr =rfgd
Tq g 743 71 fAwiod » fod § 3@ § 5 e Aw gwwosg @
@ AT TW AW F R THS § T I U FAR AW IA7 A”CEA | I
zrEw (time) ¥ 9 §® caesaq (abductions) g4 g g+ arfeera
Ft &% w0 Tifed A IR fergeam A1 S wT g | 3R S aw
qifedi g9 S F q19 3% qIT F FAGE T F@T q T% A TS &
FT A & | 39 AT A ¢ q%1 qroraai g< § fx gw ow foidar s @
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€ 9a% qifEcam ga Sl & we Al i1 w4 40 g4 @ G =S
arar & 5 gq S sqq 7T &1 T4 | TAFST AR Fi U IRAE |
UF {7 AT FV FiTdqr 97 A1 H@H! GG F1 A0 T | §7 OF OF 0F
A A | FIT ITF WET a7 T4 A 6@ qg g fr wiw 7 fady
1 7§ FeT | {6 A Bk § 7 39 qY I G F fAwsT wArA &
#X Fg AT g7 F NG F9T W@ 97 A IGH! IF qE @17 T F FF
74l faan | aY ag aga gaar aqer & A | fET aeaE aTed AT A 99
781 % e a7 groad #9 @ v @Y 9a9 w1 fE e qF fed W
13T ¥ fod war fear av 1 @ q=alt @ w@r f& 47 v & fod wr
fai av 3fFq ag 78t & a1 6 wad a7 ¥ fod § ¢ fF 77 @0
AMgTamsan AR EH e NG aw | qreafed § a@a
E A1 33 @ o 75 ) 740 | AT T FRA FH AR gy AT Y @-
TSq g N0 § AT 9 ATET ¥ TIATH 4T & SHT QA fAAL FE@AT
ARG 1 ma@H AT g A TRa g e amad
§9 g1 § vawi faare s wifed o< 3@ fod §F g svred 5@ 6
q w@ar g

(English translation of the above speech)

Shri Lakshminarayan Sahu (Orissa: General): Sir, as regards clause 2, in
the first place I would like to say that it becomes vdry difficult for us to,
ascertain as {o who are the abduvected persons and we must take into con-
sideration men, women and children all the three in this category. The resulé
is that in the course of the discussions here we have taken into cons'd:ration
only the nlmber of women and children that have been abducted. But I
wish to say that some men also would have been abducted. There has been
no discussion on this point.

Shri Mahavir Tyagi (U.P.: General): Are men also asbducted by women?

Shr( Lakshminarayan Sahu: Yes. '

Shri Mahavir Tyagi: Women cannot abduct men.

8hri Lakshminarayan Sahu: Then we have to take into consderation the
circumstances under which the people have been abducted. I1 ord r to ov.r-
come this difficulty I say that we should accept that date from when we
attained Swarajya and the division of our couniry took place. The abductions
that have taken plack since that time should be s2t right by Pakistan and
India will have to follow suit. But till the time Pakistan does not behave
squarely with us we cannot do anything. It has ben allegad several times
in this House that Pakistan does not accord us any help in whatever efforts
we make in thie direction. At times I begin to think that we have become
too humble, Shree Rama Krishna Paramhansa has given an example. A
snake used to bite people and the people waited for an opportusity to kill it.
One day a sadhu came there. That snake became his votary and the result
was that the snake did wot bite any more persons. Then afte wards it so
happened that whenever that snake came out of h's hole the children uzed

to strike him. and so he had to draw inside the hole. Thus for a lo 1g time
he could not get anything to eat and so became very lean and thin. When
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the sadhu returned he usked the suake as to how he came by that condition.
The enake replied that he himself had asked him not to bite anybody. The
sadhu retorted that be had asked him not to bite but had never afked him
not to hiss even in order to save his life. We have tecome so humble that
we do not even hiss. So I wish to say that let bygones be bygone. Since
15th August the matters have come to a head as we have attained Swurajya.
Now we should teke into consideration the attitude after the 16th Augast.
Two years have passed since this incident took place. So I wish that what-
ever has taken place after Itth August should be taken into consideration
and for this reason only I have substituted the word 16th August in this clause.

The Honourable Shri N. Gopalaswami Ayyangar: Sir, I may straightaway
say that I accept the last amendment by Sardar Hukam Singh, In faet I
have myself given notice of an amendment to the effect: ’

“That in part (a) of sub-clausz (1) of clause 2 of the .Bill, after .the words ‘after that
day,’ the words ‘and beforc the first day of January, 1949, be inserted.”

As regards the other amendments moved by two hon.* Members, one refer-
ring to July 1947 and the other to August 1947, T have first of all to say that
the clause as it stands which fixes the 1st March 1947 as the crucial day is
the result of an agreement between the two Dominions. The disturbances in
connection with which these abductions took place started round a’out”that
date and that is why the words ‘‘immediately before the first day of March
1047 are mentioned. With regard to the intervening peried, between 1lst
March 1947 and cither July 1947 or August 1947, T can see the point that
so far as India is concerned there was not as much of this kind of activity
on the part of our people during that intervening period as there was on th:
Pakistan side of the border. But we had to get an agreement with the Gov-
ernment of Pakistan and our social workers could not rule out altogether the
possibility of there having been a few stray cases of this description between
these two dates and for the purpose of ensuring the recovery of non-Mus'im
girls who were abducted in Pakistan immediately before the 1st March 1917
it was considered right and reasonable that we should accept this date.

As regards the possible abuse of th: provisions of th's clause ‘in India I
can only say that the recovery staff are our own people, the social workers
are our own people, and there is hardly any possibility of any wrong cases
being subjected to this procedure in this connection. I would therefore ask
that the terms of the agreement should be adhered to.in this clause and this
particular amendment should not be incorporated in the clause ns it stands.

Mr, Deputy-Speaker: The question is: .
%

“That in part (a) of sub-clause (1) of clause 2 of the Bilk; for the words _‘who is at
immediately before the lst day of March 1947, the words ‘who is, or on the 15th Jaly 1847,
be sclstituted. .

The motion was negatived.
" Mr. Deputy-Speaker: The question is:

“That in part (a) of sub-clause (1) of clanse 2 of the Bill, for the words ‘lst day of
March, 197", the words ‘after the 16th day of August, 194T", be subatituted.”

“ The motion was negotived.

- Mr. Deputy-Speaker: The question is:

" “That in part (a) of sub-clause (1) of Clause 2 of the Bill, after the ‘Wjords ‘after thab
day,” the words ‘and before the first day of January, 1949°, be inserted.’

Tha motion was adopted
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Sjt. Bohini Kumar Chaudhuri (Assam: General): Sir, with your permis-
sion 1 shall move both of my amendments. I move:
L ]

*“That in pa.rl. (a) of sub-clause {1) of clause 2 of the Bill, after the word ‘living", the
words ‘against his or her wish' be inserted.’””

I also move: )

“That in part (a) of sub-clause (1) of clause 2 of the Bill, for the word ‘control,’” occur-
siug in line 5, the word 'restraint’ be substituted.”

-8ir, the object of my amendments—at least of the first one—is to find out
definitely whether it is the intention of the author of this Bill to apply the
provisions of this Bill to those persons who are living peacefully and who do
not wish to be forced to go out of their present place of residemce. Is it
intended that those persons who technically come under the detinition of the
expression '‘abducted persons’’ but who have settled down here and are living
here peacefully and wish to continue to live here should be forced by virtue
of the provisions of this Bill to be taken out of their présent place of residence
where they are living happily? Sir, if you have not followed me, let ma
illustrate my point by an example. Suppose Mr. K is a progressive Hindu
and is an aggressive supporter of the Hindu Code Bill. Buppose during ths
last riots in Delhi he saved the life of a Muslim girl and suppose on account
of the fact that neither her relations cared to take her away nor did the
authorities separate them they are living happily or are married in the mean-
time, or suppose, if Mr. K is a bachelor, he is going to marry her—every-
thing is settled and be is going to marry her—will you compel that girl to be
taken out of her present place of residence? Again, suppose that Mr. K is
not a bachelor but is.a married and elderly person and he has rescued the
girl and has adopted her as his daughter, Will you compel hor to be szparat=d
from Mr. K? :

Shri Suresh Chandra Majumdar (West Bengal: General): Will you concede
this privilege which you will claim for your own people here to the Pakistan
also?

8jt. Rohini Kumar Chaudhuri: I am not thinking of Pakistan at all.

Shri Suresh Chandra Majumdar: But if this thing is good here it mush be
good for the Pakistanis too. .

Sjt. Rohini Kumar Chsudhuri: What is good in one placz must be good
in any other place. But my point was this. Let us be perfectly clear about
this. I submit that if my amendment is accepted, those who are not living
here against their wish will not be disturbed by the provisions of this Bill.

Incidentally I want the word ‘“‘restraint” to be used in pla:e of the word
“'control”’. I think we have not yet come to a stage when a husband does
not control his wife or a father his daughter. If my hon. friends the lady
Members of this House mean that there should be absolutely no control of
the husband over his wife and of the father over his daughter, that iz a
different thing. But I submit that up till this day husbands do exerc'se
some control over their wives.

-Mr, Maziruddin Ahmad (West Bengal: Muslim): No, no. It is the wives
who econtrol g?le husbands.

8it. Rohin! Kumar Chaudhuri: That may be your experience, but that is
not my experience. 1 submit that if my first amendment is accepted then
my second amendment necessarily follows. So long as the woman is nob
left astray she ought to be allowed to remain here.
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Mr. Deputy-S8peaker: What is the reaction of the hon. Minister? If he

does not propose to accevt it, poseibly the hon. Member may not press  his
amendments. : .

The Honourable Shri N. Gopalaswami Ayyangar: I am not accepting the
hon. Member’'s amendments.

8jt. Rohini Kumar Ohaudhuri: Sir, this is an important point and the

;—v]hola principle of the Bill is involved. You may put the amendm nis to the
[ouse.

Mr. Deputy-Bpeaker: The question is:

“That in part (a) of sub-clause (1) of clause 2 of the Bill, after the word ‘living’

g, the
words ‘againet his or her wish’ be inserted.’

The motion was negatived.
Mr, Deputy-Speaker: The question is:

“'That in part (a} of sub-clanse {1) of clause 2 of the Bill, for the word ‘control’, occurring
in line 5, the word ‘restraint’ be substituted.”

The motion was negatived,

Shri Mahavir Tyagi: I wonder if you are going to permit a general dis-
cussion on the clause before it is put to vote. In that case I may not like to
move my amendment.

Mr. Deputy-Speaker: After all the amendments are disposed of, if any

hon. Member wants to speak on the claus: he will certainly have an oppor-
tunity.

Shri Mahavir Tyagi: I think, Sir, I better move my amendment.

The Honourable S8hri N. Gopalaswami Ayyangar: Perhaps £he hon. M :mber
will reconsider his present intention if I inform him that I have practically
accepted the substance of his amendment and have myself given notice of
one. That carries out his idea but I have put it in different language.

Mr. Députy-Speaker: The hon. Member may compare his amendment with
that given notice of by the hon. Minister.

Shri Mahavir Tyagi: If the amendment of my hon, friend Shri Gopala-
swami Ayyangar is accepted it would read ‘‘under the control of any other
individual or family’’. Now, “‘family’’ has been talked about previously, but
the word “‘individual’’ has not been used in any of the lines above. So, if
it is put as ‘‘any other individual or family’’ then one would be at a loss to
know as to what the former individual is—against whom this “‘other’’
individual is being distinguished. So I think the position may be made clear
by a reshuffling of both the amendments; my smendment nam-:ly ‘‘sny
individual or family’ seems better.

Mr. Deputy-Speaker: It obviously applies to cases where any such woman
is living with another. If she is staying here independent’y there is no ques-
tion of abduction—she cares to be in this country and this Bill does not apply
to her. She is not an ‘‘abducted woman’’ as she is not under the control
of any person. I think there is no necessity for the word ‘‘individual” to
appear in an earlier place.

Shri Mahavir Tyagi: In his amendment there are the words ‘‘any other™.
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Mr. Deputy-Speaker: “‘Any other'’ individual means that she is under the
control of, some persons other than herself.

Sii Ajit Prasad Jain: The whole objection is this. The word ‘‘family”
has been used before. An abducted person must have been separated from
his family and must be living in another family, But bzfore this another
individual comes in no mention of any individual is made and so the words
“‘any other individual'' create a sort of confusion.

Mr. Deputy-Speaker: '*Abducted” is not the word used but “‘separatéd’’.
“Abducted’’ qualifies the word ‘‘person’” but in a later line you find “‘sepa-ated
from his or her family’’. There may be a person separated but who may not
be abducted. It is open to a lady to live by herself in a particular place.

The Honourable Shri N. Gopalaswami Ayyangar: May I explain the posi-
tion. I quite appreciate the drafting finesse which both the previous speakers
have stressed. Their drafting conscience has been oppressed by the use of
the word ‘‘other’’ which qualifies both individual and family, but as no indivi-
dual is mentioned in the previous part of the clause they think the use of the-
word ‘‘other’ is perhaps inappropriate. That, I take it, is my hon. friends’
point. But a woman who is separated from her family cun either live with a
person or an individual or in anothar family. Now, that person must be an
individual not belonging to her own family, the family from which she has:
been separated. Though it may be possible to use some form of words in
a more elaborate way which would carry out the idea which the two hon.
friends have, I don’t think in substance there need be any objection to the-
language that has been used. It is recommended by our own drafting experts.
and it is unlikely to be misunderstood.

Shri Mahavir Tyagi: I have no objection because the sense is there, bub
then the words ‘‘an individual or family’® will be clearer as I have proposed.
In the list of amendments my amendment reads ‘‘and individual or family’'.
I don’t know how the word ‘‘and’ has crept in. My amendment was "‘an
individual or family”’. Instead of ‘‘any other”, it would be better if you
accept the amendment ‘‘an individual or family"’.

The Homourable Shri N. Gopalaswami Ayyangar: We have got to tay some
family other than the original.

Mr. Deputy-Speaker: If she is back in her own family what will happen?

Shri Mahavir Tyagi: That can't be because she cannot be separated and
at the same time live with her own family.

Shri B. L. Sondhi (East Punjab: General): The words are “‘has becume
separated”” and not ‘‘had become separated”’ which means that even up to-
this date she continues to be separated.

Shri C. Sobramaniam (Madras: General): The difficulty if we use the words
“‘an_individual or family’ will be this. A Muslim girl in Pakistan married to-
a Muslim boy in India between these two dates will be separated fromn that
family and will be living under the control of an individual or family in Iadia.
Technically speaking, the definition will apply to her also. She will be an
abducted person under the definition:

** ‘Abducted person’ means a male child under the age of sixteen years or a female of
whatever age who is, or immediately before the 1st day of March 1947, was a Muslim....."”

So here is a Muslim girl who was a Muslim girl before that date and who-
on or sfter that date has become separated from her family.
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"I'll.e Honourable Shri K. Santhanam (Minister of State for Transport and
Railways): The family includes husband.
L4

Shri O. Subramaniam: Before the marriage she had a family, frois that
family she becomes separated becsuse of the marriage and technically the is
living with another individual or under the control of another individual or
family. Therefore, I am afraid this definition will apply even to such a girl.
We have not used the words ‘‘taken by force™ to qualify ‘‘abducted’’. That
being so, even if it is voluntary separation from family and living with another
individual, it will bring her under the definition of the ‘‘abducted’” person.

The Honourable Shri N. Gopalaswami Ayyangar: The main ground cn
-which I agreed to accept the substance of my hon. friend Shri Mahavir Tyagi's
.amendment is this, that there have been cases where abducted Muslim grls
have been found living with Muslims in this country. That is to say, there
have been Muslim abductors as well and girls have been recovered from such
persons. I thought that my hon. friend’s position was that it should not be
limited to non-Muslim families or individuals but must cover Muslims also

and that is why I agreed to accept this position. There have been cases of
that sort. i

As regards the point raised by my hon. friend here that there may be
cases of legitimate marriage between a Muslim girl of Pakistan with a Musl'm
-of India between these two dates and that they also might come within the
four corners of this definition, it is possible that such a thing might happen,
but we have got to take this into consideration that even if there is an initial
recovery of such a person further enquiries are held and if it is found to be a
legitimate union and she is living with a person from whom she does not
‘deserve to be separated, then she is allowed to go back to the person from
whom she was taken. But I don’t think any such cases have occurred, they
-are not likely to occur either.

8hri C, Subramaniam: The police officer is given power to go snd seize.
and put her in a camp. Can you allow that to happen when there,has been
& legitimate marriage? Suppose a police offier goes and seizes a person
under the definition as it stands you cannot find fault with him. He will
say, ‘'She is an abducted person and I am acting only under the four corners
-of the Act”. If supposing a police officer takes into his head, even though
she is legitimately married and lives voluntarily with her husband, to spite a
person he might go and seize that person and say, ‘I am within the four
-corners of the law and you cannot find. fault with me”. Therefore, we should

take care that euch cases don't occur and the definition of abducted person
-suitably eltered.

Shri Ajit Prasad Jain: T would request the hon. Membter to carefully
examine this definition of an abducted person. I think it w:ll become a little
too broad after the amendment which the hon. Minister has suggested. Who
is an abducted person? If it is a male he must be less than 16 years of age.
If it is a female no agelimit is prescribed. He or she must have been a
‘Muslim before the first day of March 1947. Aft:r the first day of March he
or she must have been separated from the family and at the time of recovery
he or she must be living in another family or with another individual. Now,
let us forget the case of Pakistan. Supposing there is a girl who was a
Muslim before the first of March 1947. Immediately after the 1st of Mareh,
1947, she marries, Now she is separated from' her family. She goes and
‘begins to live in her father-in-law's family. Now, according to this definition
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such a girl will be deemed to be an abducted person and any police offizer
who is authorised under this law to take possession of her and to put her in
the camp, will be perfectly justified in doing so.

New I would request the hon. Minister to examine the whole of this
definition from that point of view but if there is any difficulty, let us hold it.

over and frame it in such a manner that all this type of confusion may not
arise.

Shri Mahavir Tyagi: I am opposed to the views expresed by mny friend
Mr. Ajit Prasad Jain. A merried girl’s family is the family of her husband
and if a family is not to include a wife I think many of us will go family-less.
I submit that if she goes to her father-in-law’s house, that house becomes her
family. Family means wife and husband living together.

Sardar Suchet Singh (Patiala and East Punjab States Union): In this-
definition of sbducted persors, supposing there is an unmarried Muslim girl
and a boy under 16 whose parents are living in this country, supposing such
a boy is in the employment of a non-Muslim and secondly supposing there is
a married Muslim girl whose husband is living in this country and if such 8
girl sought employment in & ron-Muslim family in this country, she would,
according to the present definition, come under category of abducted person
particularly when clause 7(2) says that she should be restored either to her
relatives or sent to Pakistan,

The Homourable Shri N. Gopalaswami Ayyangar: All these criticisms p-o-
ceed upon the footing that people emgaged .on this work are likely to abuse:
their power. If you take the whole of the Criminal Procedure Code and ths
powers that have been conferred upon the various officers for dealing with
offenders and so forth, it is quite possible that almost everyone of them could
be abused to net any innocent person but the point for us to consider is, we
have to deal with a case where there have been mass separations or abductions
of this description and we have to take powers for the purpose of rescuing
people who have been victims of mass abductions. - It is possible that as the
last speakos pointed out, a person who is a Muslim girl is only doing domestic:
service in a Sikh or Hindu family.

Shri O. Subramaniam: Under law there is no separation.

The Honourable Shri N. Gopalaswami Ayyangar: That is one way of look-
ing at it. But some lawyer can interpret the language literally, if he is so
minded, and argue that, when the husband is in Agra and the girl is in a Sikh
tamily, there is some physical separation. All jthese arguments are quite
possible but I may tell hon. Members that in the application and implementa-
tion of this law we have got rules and instructions issued which give very
detailed instructions to our workers to avoid cases of this kind, and they will
be avoided. I think the provision which the hon. Mr. Tyagi did want to put
in was a very necessary amendment viz., as there have been cases where
abductors themselves have been Muslims, we had to cover those cases and
that is why I accepted that amendment. I hope the House will aczept that,

Shri Ajit Prasad Jain: My difficulty is this. Are you laying down a correct.
definition? Why do you want to supplement it by departmental instractions?
Now that we are framing the law, it is our duty to lay down a correct defini-

tion. To my mind this definition is not a correct definition and it does not
fully translate the intention which you have in mind.

The Honourable Shri N. Gopalaswami Ayyangar: I.don’t thiuk T need say
anything nmore. I think the practicalities of the case are met by this definition
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Bardar Suchet Singh: If you say ‘‘who have migrated to Pakistan™ it will
be alright. '

Mr, Deputy-Speaker: Is it intended that if a Muslim girl is abducted inside
Delhi by one person who is another resident of Delhi, it is part of the agree-
ment with Pakistan that this girl should be restored to her parents in Delhi or
does it apply only to cases where the family is in Pakistan? Cannot the
ordinary law take care itself so far as those persons within India are concerned?

Pandit Thakur Das Bhargava (Fast Punjab: General): Clause 7(2) wil
throw light on this subject. It says ‘‘restore such person to his or her relatives
or convey such person out of India".

The Honourable Shri N, Gopalaswami Ayyangar: The only thing I can say
is I did not want to say that at an earlier stage but I do wish to bring it to
the notice of the House that this argument about Muslim girls being employed
as domestic servants has been used as cover for abtduction of girls. They are
in the family but they are put out as mere domestic servants. A number of
them had to be recovered for the purpose of being restored to original relatives.
We cannot forget circumstances of that nature also. I think what we really
require is a law which in agreement between the two Dominions we shall
enforce for a limited period for the purpose of making these recoveries on a

large scale.

Sardar Suchet Singh: There are cases of the parents of unmarried girls
living here.

Mr, Deputy-Bpeaker: The hon. Minister is fully awave of these yo'nts. His
opinion is that all these cases cannot be covered and any loopholes can be
corrected by deparlmental instruetions. Of course there must be some latitude
though not enormous latitude on this matter. I will now put this amendment
to vote.

Sardar Bhopinder Singh Man: (East Punjab: Sikh): Ce.tain incongru ties
are being removed and I would a'so like to bring to the notice one peculiar ccss
which is not covered by this. There is a case of certain Hindu girls abducted
by Muslims end who are settled in India. The case will be quite apparent if
I bring to his notice the cases of certain Kashmiris’ positions when the ra'ders
came to Kashmir and the loeal population got up and abducted many Hindu
girls in Rajaori.

Mr, Deputy-Speaker: That does not form part of the agreement with
Pakistan. It is unnecessary. Our Government will take care of those cases
under the ordinary law of the land if it comes to their notice.

Sardar Bhopinder Singh Man: A very expeditious law is being enacted in
respect of Muslim girls whereas Hindu girls who are here and are still retained
by Muslims, for them we have to apply ordinary law?

Mr. Deputy-Speaker: The ordinary law of the land is sufficient and Govern-
ment can invoke that or any citizen can do that. I am not prepared to enlarge
the scope of the Bill. It is limited to the agreement entered into with Pakistan.
The internal administration here is not a subject-mratter of agreement with
Pukistan. I shall now put this amendment to vote.

Shri Mahavir Tyagi: Will there be no amendment? Are you taking vote
separately ?

Mr. Deputy-Speaker: I am disposing of amendment by gnandment.
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Shri Mahavir Tyagi: How will you allow general discussion on this clause?

Mr. Deputy-Speaker: I have told the hon. Members repeatedly that after
all the amendments are over there will be a general discussion on the cl'ause.
Normally, if any amendments are accepted, the clause as amended by that
amendment would stand part of the Bill. I am afraid the hon. Member has
forgotten the procedure.

The Honourable Shri N. Gopalaswami Ayyangar: Sir, I move:

““That in part (a) of sub-clause (1) of clause 2 of the Bill, for the words ‘a non-
Muslim’, the words ‘any other’ be substituted.”

Mr, Deputy-8pedker: The question is:

‘That in part {a) of sub-clanse (1) of clause 2 of the Bill, for the words ‘a non-
Muslim’, the words ‘any other' be substituted.”

The motion was adopted.
Sapdar Hukam Singh: Sir, I beg to move:

“'That in part (a) of sub-clanse (1} of clause 2 of the Bill, the following be omitted :

‘and in the latter case includes a child born to any such female after the said
ate ;" "

Mr. Deputy-Speaker: The hon. Member has already spoken about this
matter during the general discussion.

Sardar Hukam Singh: Sir, I do admit that it hes been sufficiently disciss d
during the general discussion. But, with your permission, I would like to
bring out one or two points—I will not dilate upon it much.

We have been assured, Sir, by the hon. the Mover of the Bill that he wou'd
persuade the Pakistan Government to fall in line with this clause. But I am
doubtful whether Pakistan would agree to it, as they have not responded to
various other protests of ours.

Then again, Sir, the hon. the Mover said that the mother is the perssn
who is most concerned with the child who is born here. I beg to differ from
him there as well. I feel that there may be cases where the mother might not
be willing to take that child to Pakistan and the father might be very much
anxious to keep that boy or girl here. Even those eases are not excluded here.
I would, therefore, humbly recuest the hon. the Mover to give careful ccn-
sideration to such cases.

It was said during the course of the debate that these children would be

illegitimate. Well, if they will be illegitimate on this side, they will

12 Noox be illegitimate on the other side too and I think it wculd be a matter

of shame for the girl to take the child to that place. Even if such

children are taken by the girls, they would be murdered or done away with.

Therefore, even considering the matter from a humanitarian point of view, it
would be better to keep such boys~and girls here.

My next objection is about the fixation of the date, that is the 1st day of
March 1947. I have already moved an amendment on this matter. I want
to say again that if a child is born on or about the 1st of March 1947, it means
that it was conceived somewhere about July 1946 when the Cabinet Mission
was here and the partition of India was only under contemplation. My con-
tention is such cases should be excluded from the purview of this clauge.

‘When we see that there is no such corresponding provision even in the
Ordinance that Pekistan has promulgated, there is no reason why we shou'd
have such a provision. If and when the hon. Mover succeeds in persuéding
Pakistan to have such a provision, we can have a similar clause. '



738 CONSTITUENT ASSEMBLY OF.INDIA (LEGISLATIVE) [17rm Dec. 1949

| Sardar Hukam Singh]

I do not mean to say that all these children should bz kept here, but I feel
that some discretion should be left to the authorities. There may be cases
where it would not be just to send them away. Therefore it should b: left to
the discretion of the authorities to decide wkich children should be retdin:d
here and which children should be sent away,

The Honourabls Shri N. Gopalaswami Ayyangar: BSir, I have already
explained the position with regard to these children. The inclusion of children:
in the definition of an abducted person only enables the recovery of the child
along with its mother in the first instance, Then the recovered persons are
taken to a camp and a definite decision is taken by the Tribunal as to what
should be done with the child, whether the child should go with the mother
to Pakistan or whether it should be sent back to the home from which it was
recovered or kept in & home for unwanted children in the country. We have
had cases of all these descriptions and the mere inclusion of children in the
definition of abducted persons does not mean that those children are necessarily
gent away to the other Dominion, If the hon. Member who has moved this
amendment will keep this point in mind, I am sure he will not press it. We
propose to exercise this discretion in the best interests of the children them-
selves. The mere inclusion in the definition, does net really require that we

should send them elsewhere.

Sardar Hukam Singh: The discretion can be exercised even if that d:finition
is not there. \

The Honourable Shri N. Gopalaswami Ayyangar: The point is we cannot
recover the children from where they are. In some cases insbility to recover
the child, impedes the recovery of the mother. Therefore it is that we have
got to take the child along with the mother.

Pandit Thakur Dag Bhargava: In clause 6 there is no mention of the child
at all and the discretion given to the Tribunal will be effective if, as in thz
definition, child is included in the category of abducted person. Now the
Tribunal is competent to decide about the future fate of {she_ child. If child is
excludad from the definition of abducted persons such jurisdiction shall cease.

ourable Shri N. Gopalagwami Ayyangar: If the hon. Member will
readm::?mﬁs'o?n 6 as it will be amended by me, he will probably accept the position

that it will be provided for.
Mr. Deputy-Speaker: May 1 know whether the hon. Member still wish:s to

press his amendmenlt_tﬂ -
Sardar Hukam Singh: I would‘ Sir.

Mr. Deputy-Speaker: The question is:
1) of clause 2 of the Bill, the following be omitted :

B in part (a) of sub-clause (
Pt i des a child born to any such female after the

‘and ‘in the latter.case inclu
_date;’ .
The motion waes negatived.

§it. Rohini Kumar Chaudhuri: Sir. T beg to move:
. . of sub-Cavse [1° Af lans 2 of the Bill, for &he words ‘a c!‘xild’. oceurring
“in the last time the ‘words ‘an illegitimate child™ be substituted. )

The i end: i+ ic that & mother has always the custody
iect of this amendment, 8ir, is t! I ! stod;
of Erl:?lﬁ:.‘:fl‘:%:nate child and the father has no right whatsoever on that child.

said

.

«That in part (a)
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Therefore 1 want to introduce the words ‘‘illegitimate ehild’’. If you want to
take away a child from the comtrol of the father, you can do that only so far
as an illegitimate child is concerned. So far as legitimate children are con-
cerned,” the father has absolute control. You have not introduced any legis-
lation whereby the marriage of a non-Muslim with a Muslim girl who comes
under the definition of an abduct:d person can be nullified. You have not
introducel any legislation to declare that marriage null and veid. I understand
that there is an agreement between the two Governments by which they agree
not to recognise such marriages. They may not recognise such wmrisges, bub
_society will recognise. If there is any sanctity in marriage law, the courts
will recognise these murriages.

Shri Krishna Chandra Sharma (U.P.: General): Is there such a thing n¢
marriage law?

Sjt. Rohini Kumar Chaudhuri: According to the law, it will Le & valid
marriage, if the parties agree. I do not know what is the experience of my
hon. friend, the interruptor, whether a marriage can be torn as under, even
though the husband and wife may be living together, whether such a marriaga
can be nullified. ‘

Shri Krishna Chandra Sharma: A man and & woman by living together do
not become a married couple.

Sardar Bhopinder Singh Man: Certainly it is so in the Punjab. Amang the
Jats, if a man and a womau live together as husband and wife, it is considered
to be marriage. apart from any ceremony performed. ’

Mr. Deputy-Speaker: L.t there be no cross-argument.

Sjt. Rohini Kumar Chaudhuri: In some parts of India, where a man and
a woman live together, it becowes a marrivge, I am not now dealing with that
kind of marriage at all. I am dealing with a regulur valid marriage which
cannot be nullified by anybody, by any third person, and if a child is born out
that wedlock, ean that child be taken away from the coatrol of the fa'her? So
long as yout have not repealed the provisions of the Guardians and Wards Act-
which I hope my hon. friend, the Minister, remembers, the father is always
entitled to make an application to a judge to allow him to keep the child in
his custody. How is this law going to take effect? The hon. M.pister is an
astute lawyer himself, and I think he will certainly agree with me that under
the Guardians and Wards Act, any taking away of 'such s child . from the
custody of the father can be set aside by a Judge. If your intention is that
you are going to turn out all Muslim women from this country, no mattsr
whether there is any law or not, and also to turn out all children born of a
Muslim ‘mother and a non-Muslim father, I camr understand that and vou accapt
this law. But my objection is that so long as the Guardians and Waerds Act
is not repealed. so long as there is no law by which the marriage between a
Muglim and a non-Muslim ¢ean be declared invalid, this clausa should ‘be
changed in the manner I have proposed.

Shri C. Subramaniam: May I point out the absurdity that will ensue if
the hon. member’s amendment is accepted. Suppose an ahducted person was
a married woman and on the date of abduction, she was already pregusnt and
was abducted after that. The child born to her in this case will be a legitimate
child born to her lawful husband. If we accept the amendment of mv hon
friend, such & child cannot be removed a6 all beoause it would be 8 legitimats
ehild, even though born after the abduction.

Mr. Deputy-Speaker: It has been sufficlently diseussad now.
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The Homourable Shri N. Gopalaswami Ayysugar: 1 do not swcept the:

ameudment.
Mr. Deputy-Epeaker: The question is: @

“Trat in part (a} of sub-clause (1) of clause 2 of the Bill, for the ds *a. chi

. - - ’ ’.

weemiring in the last line, the words ‘an illegitimate child’ be suhs?.:tned." words "a. ohild’
The motion was negatived.

. Shri Mahavir Tyagi: Sir, I am very glad that the bon. Minister has
sccepted my amendment and thereby made this olause look better in moaning
as wel ns in efiect. The previous position wns that only abducted persons
].w_mg in 1_10n-!\rluslim families were covered. Abducted women residing
with Muslim families were left out of consideration. That was a very invi-
dious ‘dist:m.’.‘f-iﬁ,'l and that has been removed. I still feel, Sir, that generally
_spenkmg this is a Bill for the rescue of Muslim abducted women alone:. That
.i8 the difficulty. In fact in & secular State, should not we do away with: the
words “*Muslim’’ and ‘“‘Hindu”’? All abducted women and children, where-
ver they are living, we should rescue.

Wy, Deputy-Spesker: There is the ordinary law of the land. This is
for ap exceptional circumstance arising out of partition.

Shri Mahavir Tyagi: Even these cases can be covered by the ordirery law
of the land.

Pandit Thakur Das Bhargava: There is no law in India at least whereby
a person who is living in a fsmily while being separated from his original
fariily can ss such only be recovered.

3hri Mahavir Tyagi: These cases are also covered by the ordinary law of
fhe Gwad.  This law has been made not because Pakistan thrust it on us, but
becnuse «f our sweet-will. ~We wish that the abducted women who are
o many in number must be ressued and they must be sent to their proper
places.  That is the real spirit of this law, and therefore, we are enacting
it.  &ir. I wou!d have much preferred if we had enacted this law without
making any invidious distinction of religion because these abducted women
are the culprits of the disturbances thas had oceurred and in these I knmow
for a fuct that Hindu women have been abducted as for instance in Rajaori
as mentioned by my hon. friend in the other bench.

Mr. Deputy-Speaker: Does the hon. Member mean ‘‘vietims' or
*“eulprits”’?

Shri Mahavir Tyagi: I am sorry it is “yietims'. Culprits were men both
Muslime and Hindus. They are all culprits who had abducted women. The
Muslimis are also culprits. There are & number of abducted women, who
were Hindu, in possession of Muslims in Rajaori, Kashmir. There are, say
2,000 or so, 1 cannot vouch for the exact figures. But the fact is that Hindu
women had been abducted during the Kashmir trouble, and now if the rescue
of these women is left to the ordinary law of the land, I think it is a very
invidious distinction, Sir. The Hindu women in Kashmir have been vi*tim$
of the disturbance in Kashmir and they are said to be still in possession of
Muslims of Rajaori—that part of Rajaori which is in our own possession.
In the case of Muslim abducted women this Act does not deal only with the
cases of these women whose parents or families are now in Pakistan bu.t_it
deals alse with such muslim women who have been abducted and their families

are residing in Indis. The cases of the latter category could as well be
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<overed by the ordinary law of the land. But,we have muade an exception
in their case. We thought that with the help of the ordinary law of the land,
.i6 wili not be very easy to bring all those abducted persons from these stranger
famues®and  weuaver tuell L TOEW  proper lauuues. luereiore, we lave
ifcluded in this Bill the work of rescuing such Muslin women also whose
parents or iamilies are living in India. How is it that similor cases of
Hindu women who have been abducted on account ot the disturbanves in
Inaia and are stul residing with Isuiies other thun thewr own in india are
not covered? Where .s tue law which deals with their fate? Are they to
be treated by the ordinury law of the lund? it so. why? That s my com-
plaint, Sir.

About thousands of abducted woinen are in Rujaori, a part of which is
in our hands and the other part is in the hands of the Palistan people. ‘And
Lucle tie BlUVUE tLusE soalbcied pelrsUls die o findu and MusoIn woltien.
Even the Musums in lksjaori coud noi be rescued if my smendment were
not accepted. -

Shri Jagpat Roy Kapoor (U.P.: General): This Act will nov be applicable
to Kashmir. +

Shri Mahavir Tyagi: I am afraid if it does not apply to Kashmir  then
it is really bad enough. 1 am sorry if that is so. Therefore on that point 1
really seriously suggest that either there should be another act of similar
nature which mighs control Kashmir or if the hashmir Hindu gitls wre not
rescued, 1 tell you, this Bill will not be welcomed in India. They are also
sbducted girls, their families are living here and their cases we have left to
the ordmary faw of the land to control.  This is ivvidicus, Sir. 1 would
have, preferred if the hon. Minister really said that any person whether
Hindu or Muslim who had been abducted in connecztion with the disturbances
either here or in Kashmir will be rescued and sent to his proper family, to
which he or she belongs, that would have been a better thing. The good
work that has been curried on under the captainey of Shrimati Mridula
Sarabhai is going on undisturbed and the insertion of the word ‘Muslim’
hers or the exclusion of the word 'Hindu' does not add more power or fares
wltceh is cinploved, nor withdraws any power from  their  hands. So I
think jst a change of word would make the thing look better and it will be
move poovlsr and secular. T therefore submit, Sir, that the hon. Minister
might furthor think if he can so change this clause as to enable the Govern-
ment to’ operate in suzh cases where Hindu women have been abducted.

Pandit Thakur Das Bhargava: Sir, I am sorry to think that Mr. Tyagi
has misunderstood the whole scope of this Bill. The Bill is to provide, In
pursuance of an agreement with Pakistan, for the recovery and restoration
of abducted persons. Clearly I can quite see that the Hindu girls will not
come within clause 2. At the same time, Sir, T do not think how possibly
thizs Bill eould refer to Kashmir. Kashmir has acceded to India and if wo
want to have any provision like this to meet the cases which Sardar Bhopiuder
Singh Man has adverted to, then it should be prov'ded by way of a separate
Bill, if necessary. In this Bill, we cannot think o' such a contingency.

Mr. Deputy-Bpeaker: It does not extend cven to tho whole of India; i%
-extends only to particular states mentioned here.

Pandit Thakur Das Bhargava: Yes. Sir. You will be pleased to see
in the preamble the following: ‘‘And whereas the Governors of the United
Provinrens snd East Punjab and the Rajpramukhs of Patiala and the Eayh

“Punijab. . . " und this is limited again in sub-clause (2) of clausa 1. This ¥
-quite right. ' )
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|Pandit Thakur Das Bhargava)]

I have to make another observation. In my humble opinion fhis word
‘“‘abducted person’’ whose definition is given is a misnomer. As a matter of*fact,
as 1 subnutted befcre, an abducted person according to ordinary conpotation
of the word ac well as the plain meaning of the section 862 of the Indiaa
Penpl Code mesns a person who is compelied by force or induced by deceitful
ments W0 go 1rom wiy piace. In respect of persons who are separated this
word “abductcd person’ is not appropriate. I know of thousands of good
Hindus who gave poiection to such Muslim girls. I know in Pakistan also
there arc good Mohammadans who gave protection to innocent Hindus. Mus-
lims from Yakistan sent leters to the Hindus here and similarly ‘Hindus in
India sent letters to Mus ims in Pakistan informing each other of the where-
abouts of these separated persoms. They can by no. manner De called
abductors if they give: protaction. The proper word should have been
‘'separated persons’’ or some other name. If any person wants to ranke over
some child or some woman to the State, he is by use cf this word likely to
think that he is reelly guilty of a erime, though there is no legal offence com-
mitted.  Similarly the person given protestion may think that she ig an
abducted woman whereas there was really no abduction but only protection
given.  Really speaking they are separated women and though the two
Governments have agreed that in regard to such persons as are described as
abducted persons, ‘such persons may be recoyered and restored, they should
not be caled abducted persons. Tt is wrong to call them abducted persons;
they are only separated persons.

In regard to the other matter referred to by my hon, friend Sardar
Bhopinder Singh Man, if it is true that there are such persons like that I
would alse add mv humble voice ‘o that of Sardar Bhopinder Singh Man and
my hon. friend Shvi Mahavir Tvagi that the Government should at once see
that in ths Accediug ftates such things are not allowed to continue or to-
happen.

Shri Jaspat Roy Kapoor: Sir, T am afraid not only my friend Shri Mahavir-
Tyagi is labouring under a misapprehension, but even my hon. friend Pandit
Thakur Das Bhsrgava is also labouring under a misapprehension, though hs
made an attempt to remove the misapprehension of Mr. Tyagi.

8jt. Rohini Kumar Ohaudhuri: Only my hon. friend has no labour trouble.

Shri Jaspat Roy Kapoor: That wonderful phenomenon can be exhibited:
only by my hon. friend Shri Rohini Kumar Chaudhuri. Reference has been
made in the course of the debate to Hindu women who have been abducted
in Kashmir and who may well be within the State. ~While my hon. friend
Mr. Tvagi weuld have welcomed that this Bill should have been extended:to
Kashmir also, and should have brought within its purview cases of Hindu
abducted women there also, my hon, friend Pandit Thalkur Das Bhargava
suggests that there should be a separate Bill on the subject. I am afraid
nonc of these two courses are possible.

An Honourable Member: Why?

Shri Jaspat Roy Eapoor: My hon. friend to my right asks whv. T shalt
answer that question. 1 think it is well that hon. Members of this House
realise on this oceagion. if thev have not rea’ised so far. that our iur'sdietion.
our power t; make laws with regard to the Kashmir State, is of a very limited!
nature, unfortunate though it may be, '

Bhri Ajit Prasad Jain: It can be extended.
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Shri Jaspat Roy Kapoor: That is an entirely different thing. So far as
Kashmir is ccncerned, it has acceded only, much to our disappointient, in
regard to three matters communicauons, externul sffairs and detencs.

Pandit Thakur Das Bhargava: We can enter into a similar agreement or
acqhire powers if necessary. .

Shri Jaspat Roy EKapoor: With regard to this matter they have not se-
ceded and however muzh it is our wigh, it is not within our power to make
any legisiation applicable to Kashmir. It is very uvfortunate and very
disappoint ng; but we are in a very helpless position so far as abdueted women
in Kashmnir are concerned. I only hope and wish that we can make an
earnest request in this behalf to the hon. the Minister...............

Shri Mahavir Tyagi: May I just enquire from my hon. friend............ .

Mr Neziruddin Ahmad: On a point of order, Sir, any hon. Member may
ask for a personal explanation. Buf, there is no means permitted by law
by which he can physically touch & member to draw his attention.

Shri Jaspat Roy Kapoor: I can assure my hon. friend Mr. Naziruddin
Ahmad that it was a very gentle and a welcome touch to me.

Shri Mahavir Tyagi: I want to enquire from my hon. friend Mr. Kapoor:
when defence is in our hands and there is a war going on and our armies are
advancing—it is unfortunate that they could not proeceed further, for, there
came the ‘‘cease fire’’ order just when a few more days would have enabled
us to reconquer Rajsori—could we not under the very aufhority of defence
send persons to their homes and protect them? If we cannot do that under
the civil law, we can do that under the military law, because military ig in
full possession of Rajaori and they are entitled % effect law and order in that
aren.

Mr. Deputy-Speaker: May I ask hon. Members not to dilate upon this
matter? It is all unnecessary end not relevant as to what the military
authorities can do and what the terms of the agreement are. They are far
beyond the scope of the Bill.

Shri Jaspat Roy Eapoor: I have hardly anything further to add. I onlvy
hope that the interpretation and view of my hon. friend Mr. Tyagi were
accepted as correct.  What I was submitting was that we should appeal to
the hon. Minister sponsoring the Bill to make a specific effort in this direction,
to persuade the Kashmir Government to make scme special law on the sub-
ject so that the relief that we are going to give to the Muslim abducted women
in the varinus provinces to which this Bill will be applicable, may also be wiven
to the abducted Hindu or Muslim women, whatever their religion may b= in
the State of Kashmir also.

Sjt. Rohini Kumar Chaudhuri: Sir, the hon. Minister did not .eare to
reply to points raised by me and I am afraid he is suffering from a mild form
of obstinacy. My submission to the hon. Minister is............

Mr. Deputy-Speaker: 1 do not want that there should be a repetition of
the whole thing. If an hon. Member moves an amendment, he sctg out
certain argumerts in favour of that. Tt is open_fg the hon. Minister to refute
some and say some other arguments are not nécessary to be refuted. Once
agnin, when T put the general olause to the vote, to start once again with
regard to some amerdment which has been defeated, T do mot think it is right
1o take th: time of the House. i’
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Shri Brafeshwar Prasad: On a point of order, Sir, is it parliameniary to-
use the cxpression, “suffering from an attack of obstinacy 7

8it. Rohini Kumar Chaudhuri: A gild form of obstinacy. '
Shri Brajeshwar Prasad: Is ‘‘obstinacy’ parliamentary?

Mr Narziruddin Ahmad: It is & humourous and an aftectionate expression.
Mr. Deputy-Speaker: Order, order.

Sjt. Rohini Kumar Chaudhuri: I want to put « question to the hon.
Minister which he may be pleased to reply. It is this. Does this provision
bar the jurisdiction of the civil court to entertain or decree a suit for restitution
of conjugal rights or any suit under the Guardian and Wards Act for the
appointment of gusrdian of these children which are referred to in this.
clause?  Shall I repeat? .

Tie ‘Honourable Shri N. Gopalaswami Ayyangar: | can assure my hon.
friend thut I have listened to his remarks quite well and T may assure him
also that 1 have not forgotter all my law. I would only say this that, far
from my being guilty of mild obstinacy, I am afraid the hon. Member is-
guilty o%’ something more thun mild obstinacy.

4An Honourable Momber: He is wild.

The Houourable Shri N. Gopalaswami Ayyangar: \Vith regard to the
uestion of the jurisdiction of the civil court, there is a special clause in this
%ﬂl which indicstes what particular matters would be excluded trom the
jurisdiction of the civil court. Beyond that, if the hon. Member can go and
uade the civil court to assume a juriediction which is not barred, we can
nothing in the matter; we will try to meet that litigation as best as we
can, - |

As regards the point that was raised by my hon. friend Mr. Tyagi, there
are only two answers to it. The first is, as pointed out by my hon. friend
Pandit Thakur Dos Bhargava, this is legislation in implementation .of an:
agreement with Paokistan. We have got to implement that agreement subs-
tantiallv in the terms in which we have entered into that agreement. In ihe
second place, there has been no amendment suggested in regard to the widenirg
of the Bill, even as he wants it to be done. He wanted its widening in a parti-
cular part of the cliuse and T have accepted it. In regard to the other aspeet
of widening which he has suggested, unfortunatelv, he himself omitted to eive-
notice of an amendment. But, I mav tell him at once. that, even if he had
given notice of an amendment, T would not have accepted it becauszs it
would commit a breach of the terms of the agreement. ~We cannot put fob
this legislation something to which we have not got the other party's consent.
I think, 8ir. I have nothing more to say.

Mr. Deputy-Speaker: The question is:

"“That clause 2, as amended stand part of the Bill.” \
Tiie motion was adopted.

Ciause 2, as amended, was added to the Bill.

Sjt. Rokini Kumar Chaughuri: Sir, I move:

“That after sub-clause (11 of clause 3 of the Bill, the fﬁlluwing new sub-clause (2) be
insertad and the existing sub-clause (2) be renumbered accordingly :

‘(2) The Provincial Government may appoini officers not below the rank of a Magis-
trate of First (lass as officers in charge of camps established under the
. preceding  clause’.”
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As far sz 1 can see this Bill does not lay down the qualifications of a
camp offizer inusmuch as this camp officer will have the power to wy and
punish theeabducted persons kept under his control. In  my op.aion he
showd pe an otheer not below the rank of a first class magistrate, for such
au oficer will huve experience of trial and the kind of pumsnment to be meted
out on a particular kind of offence. There is no mention of this in this Iill
because I suppose the Goverumeunt want to provide for all these in the regu-
latious to be framed hereafter., I want that this should be stated here
clearly. 1f it is left to regulation we will have no opportunity to discuss it
before it is adopted. This is a very vital matter and we want to make it
clear that a responsible officer vught to be placed in charge of the camp. The
indications are that the author of the Bill does not care very much what class
of officers shoud be in charge ol a particutar duty. They have already pres-
cribed that a man of the rank of an assistant sub-inspestor, the lowest officer
over the congtable, shall be responsible for keeping abducted women in
custody, a thing which no other law would contemplate. T want it to be
made clear what sort of a camp officer there shouid be so that we can express
our ¢pinion as to whether we approve of it or not. In my humble opinion
that officer should not be s person holding a position less than that of a first
class 1magistrate,

Mr, Deputy-Speaker: There does nof seem to be any judizial function
given to the officer. He is only an administrative officer. He has no
right to decide whether he ought to receive an abducted person or not. The
matier has to be decided by the tribunal

Sjt. Robni Kumar Chaudhuri: The words “‘trial”’ and ‘‘punishmient’’ are
used in clause 5. What sort of trial it will be is nqt laid down.

The Honourable Shri N, Gopalaswami Ayyangar: These camps are in

e of sccial workers and proactically all of them are women. 1 do not

think it is consistent with the kind of discipline that we wish to maintain in

this kind of camp, which is primarily intended for the purpose o} putting the in-

mates into contact with such relatives as may have to come and see them, that

we should have a magistrate or any person of that kind of authority in charge
of tha camp. :

As regards the general manner in which & camp is conducted, whether it
is conducted on proper lines and so forth, the deputy commissioner of the
distriet has a kind of overall supervisory jurisdiction but he cammot interfere
with the internal discipline of the camp. The trial that is mentioned is only
in regard to cases of indiscipliie under the regulations that may be framed
may oceur in the camp. As a matter of fact I have not heard of any case of
trial or punishment so fer.

Sjt. Rohini Eomar Chaudhari: Will you put a police or military offier in
charge of this camp?  You must mention clearly whom you are going ta put
in eharge, otherwise it will be open to the Government to appoint anybody, s
police officer or & Jaroga just as 2 jamadar is made responsible for the purpose
of arresting.

The Honourable Shri N. Gopalaswami Ayyangar: Hon. Members will
realise that Goveinment have not so far misbehaved. Instead of thinking
of such officers, to whom he takes objection, Government have so far
appointed only wemen social workers to be in charge of the camps.

Shri H. V. Pgtaskar (Bombay: General): Is There any objection ‘o men-
tion here that these camps will be in charge of social work’erq. in+ which case
there will be no objection. Why should it be §0 vague as it is here?

™ -
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Mr. Deputy-Speaker: Social worker is such an indefinite expression. ¥
will have to be defined here.

In this amendment it is said ‘‘Provincial Governments may appeint'’.
The Provincial Governments are authorised to appoint first class inagisirates
but it is not oblgators. The Provineial Government may appoint a first
class magistrate or even a judge. Does the hon. Member wish to press his
amendment ?

Bijt. Rohini Kumar Chaudhuri: Yes, Sir.

Mr. Deputy-Speaker: The question is:

“That after sob-clause (1) of elanss 3 of the Bill, the following new sub-clause (Z) be
inseried and the existing sub-clause (2) be renumbered accordingly :

(2) The Provincial Government may sppoint officers not below the rank of a Magis-
trate of First Class as officers in charge of camps established under the

1

preceding clause’.
The motion was nagatived.
Mr. Deputy-Epeaker: The question is-
“That clanse 3 stand part of the Bill."
The motion was adopted.

Clause 8 was added to the Bill.
Mr. Naziruddin Ahmad: Sir, T move:

“That in sub-clause (1) of clause 4 of the Bill, for the words ‘an Assistant sub-Inspector’,
the words ‘s sub-Inspector’ be substituted.”

We are going to give police officers very wide powers. In case the police
officer is merely of opinior that there may he found any abducted persons in
-any home we clothe him with absolute authority to enter the house to muke
o tearch and do ¢ lot of other things. The officers who would bs entitled to
use these drastic powers have been described thus:

“any police officer, not below the rank of an Assistant Sub-Inspector or any other police
officer specially aul.i'{orised by the Provincial Government.”

I believe that sn Aseistant Sub-Tnspector of police is the lowest police officer
in the East Punjab and the other places where the Bill will apply.

Sardar Hukam Singh: The head constable is there below him.
Mr. Naziruddin Ahmad: He is not an “officer’’.
SBardar Hukam Singh: He is.

Mr. Naziruddin Ahmad* I do not think there is any difference between the
head coustable and the Assistant Sub-Inspeztor. 1 have two ressons: First
of all. an Assistant Sub-luspector of polive is the lowest grade of a police
officer: he shoutd not be below the rank of a Sub-Inspector of polica. The
second reason is thut as we are going to give power by statute to thewe officers
it is very necessary thut we shoud empower only experienced and qualified
officers to d'scharge this difficult and responsible duty. My amendment says
that the duty chould be entrusted to a Sub-Inspector of polize or an officer
who is superior in rsuk. In case the Government finds that aa Assistant
Sub-Tnspector is individually competent and is able to properly discharge this
duty, he ean be erpowered under this clause to exercise this power. That
is provided for by the words ‘or any other police officer speciaily autho-
rised . Tf an Assistant Sub-Tnspector is personally a qualified. and reliable
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- officer, he can easily be specially authorised by the Government. So that

would not exclude any Assistant Sub-Inspestor who is really a competent,
.reliable and a tactful officer.  For this purpose he can be specially sutho-
_rised, ® I therefore submit that th's amendmeut should be accepted.

The Honourabls Shri N, Gopalaswami Ayyangar: I have only one or two
“words to say. The whole idea of this is that generally speaking an officer
in charge of a police station shouid have these powers. In certuin Provinces
-we have got this grude cf Assistant Sub-Tnspector. But I believe in those
Provinces there sve 1lead Constables who occupy a lower rank, in the
hierarchy of police officers, than Assistant Sub-Inspector. 1In certain cases
where police stations are in charge of Head Coustables, as shey sometimes
are, it may be necessary to empower them to exercise these powers. As 2
matter of fact it has 1ot been found necessary to empower any such olficers
‘below the rank of Assistant Sub-Inspector, I think on genera] principles the
- officer ir charge of a police slation should have these powers and the clause
should stand as it is.

Pandit Thakur Das Bhargava: May I inform the hon. Minister that in the
Punjub it is the Sub-Inspectors who are in charge of police stations.
.The Honourable Shri N. Gopalaswami Ayyangar: Yes, I know.

Mr. Naziruddin Abmad: Sir, T find that there are other hon. Aembers
who have given nctice of this very amendment. Personally I would have
been glad to withdraw my amendment but that will deprive the others of the

opportunity of placing their amendments before the House.

Mr. Deputy-Spesker: I will now put the hon. Member's amendment to
~wote.

“The uestion is:

“That in sub-clause (1} of clause 4 of the Bili, for the words 'an Assistant sub-Inspector’,
14he words ‘a sub-Tnspector’ be eubstituted.'

‘The motion was negatived.

Mr. Deputy-Spesker: The next amendment is barred. In respect of the -
‘nexl "umendment when the hon. Minister has expressed himself ngrinss the
substitution of the worde ‘‘a Sub-Inspestor’’ for the words ‘‘on Assistant
‘Sub-Iuspector”, is there any chance of his accepting the substitugion of the

A

words ‘‘an Inspector’ !

Sardar Hukam Sipgh: Still T do want to say a few words about it.

The Honourable Shri K. Santhanam: If by implication the House has
rejected the iden of reising the status—even to that of Sub-Inspector—-how
.does this amendment arise?

Mr. Deputy-Speaker: That is what T said that the Heuse has rejected

-the amendment to substitute even ‘‘sub-Inspector’’ and therefore there iz no
chanee of its accepting this amendment.  But technieally I am not able to say

swhether it is barrad cr nob.
-Sardar Hukam Singh: Sir, I move:

“That in sub-clause (1) of clause 4 of the Bill, for the words ‘Assistant suh-Inspector’
‘ghe word ‘Inspector’ be substituted.”

I also move:
“That in sub-clause (1) of clause 4 of the Bill, the words ‘or any other police officer

sapecially authorised by the’ Provincial Government in this behalf* Be omitted.”
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|Sardar Hukam Singh]

Sir, there is u misapprehension in the minds of certain hon. Members
sbout this matter. In East Punjab the Head Constable occupies a dower -
rank than the Assistaat sub-Inspector. He is never put in charge of a pofice
station.  Ordinarily o Sub-Inspector is in charge of the police station. Normally
ar Assistant sub-Inspectcr is only a senior Head Constable.  But because
sumetinies it is required thet a senior offizer might be put in charge of the
police station, they were promoted to this offize of Assistant sub-Inspector.
Bo this man, namely, the Head Constable. is not lower than the Assistant
eub-Inspector really.  And he is not in charge of the police station.

Arguments have been advanced that if an Assistant  cub-Inspecsor comes
o know that there is an abducted girl in some house it would cause delay if
he 1s required tc repcrt to a higher officer. I wonder how ‘after one and a
half years there is so much hurry and it is said that if an Assistant sub-Tnspector
comes to know that there is an abdu~ted girl somewhere he cannot wait for
a day or two to take orders from his higher officer. If we have not been able to
trace a certain number of females up to now I do not think any harm would
be caused if another dvy or two days pass after this Assistant sub-Tnspector
gets that information. ] am afraid that only one side of the mafter is

eing considered and this is being done to hurriedly take out these women.

The other side, that # can cause havoc and mischief when it is abused and
when it is left to cfficers who are only Coustables, is not being considered.
My submission therefore.is that it is necessary that some senior police officer,
more responsible, more experienced and more conscious of his duties should’
be put in charge of this work. :

The Honourable Shri N, Gopalaswami
to say. I have said all that I had to say.

Mr. Deputy-Speaker: The question is:

““That in sub-clause (1) of clause 4 of the Bill, for the words ‘Assistant sub-Tnspector™
the word ‘Inspector’ be substituted.”

Ayyangar: T have hardly anything:

The motion was negatived.

Mr. Deputy-Speaker: The question is:

“That in sub-clause (1) of clause 4 of the Bill, the words ‘or any other palice officer:
specially authorised by the Provincial (GGovernment in this Lehali’ he omitted.”

The motion was negatived.

Shri Mahavir Tyagi: Sir, I beg to move:

““That in sub-clause (1) of clause 4 of the Bill, after the word ‘has’ occurring in iine 3
the words 'on receipt of a writien report’ be inserted.”

The Honourable Shri N. Gopalaswami Ayyangar: May I interrupt 1y hon.
friend at thie stage, 8ir? 1In this case also I have accepted the suggeetion

of my hon. friend. Only I have put it in different words., ] have tabled
an amendment:

“That in sub-clause (1) of clause 4 of the Bill, after the words 'he may’, the following
be inserted : )

‘aftar recording the reasons for his belief,”.”

Shri Mahavir Tyagi: Sir, I speak from 1ny own personal experience:.
During the last disturbances when 1 had taken over the administration of my
district in my own hands and was mannging the law and order position of
the distrigt. The District Magistrate had kindly agreed to hand over to me
and for four days I kept the district. ] know how difficult is became for me:
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to send my police forces from one place to another, Sometimes alarning news
came to 1ge® asking for police help and military help too. And I was sitting
in the lotwali ordering the police to go here and there. When repoits started
coming 1 theught 1 had betfer enquire aud verify the truth of the reports first.
8o 1 divided mny tuwu intc five circles and appointed a number of Special
Mugistrates, which I created myself. The gazette notifications eame later
on. I asked these Special Mugistrates to verify on spot and send me their
reports as to whether ihe reports that had come were accurate or not. In.
most of the cases I found that the reports that came were highly exaggerated.
A report would come that there was a great trouble, that the Mohalla was
on fire and all that. During the days when I was the organiser of the Tyagi
Police which was forined by the Provineial Government of UL.P.--I had
about 500 Congress volunieers enrolled into the police, they had taken cons-
tables’ uniforms and we were deputed to help the maintenance of law and
order in the Province. I fcund that the reports that came were always exaggera-
ted. Informers would give such a colour to their reports thet =n  officer
would at once be inclined to believe it.  This is geverally the case with cral:
reports.  But whenever I asked them to give it in writing they said they
wounld not. So I submit that by asking a report to be given ia writing you
would really bring the report much nearer accuracy. I have therefore added
the word "‘written'’. The police might take action. But let all this action:
not end in a wild goose chase.
Mr. Deputy-Speaker: You have not stated on reseipt of report from
whotr ¢
Bhri Mahavir Tyagi: Whosoever brings information must give it in writing-
to the police so that he may realise that giving wrong reports to the police-
is an offence. If a written report is asked for, everybody will L= afraid of
giving an exaggerated report. There must . be a safeguard against wrong
reports and against ection being taken and houses of gentlemen searched on-
the basis of such oral reports. If, however, the hon. Miniater feels that
insistence on written reports would obstruct the free action of the police
squad or the rescus squad, if he feels that they really cannot work
with this Jittle restriction T have proposed for putting them on their
right track, if he thinks it is necessarv that thev depend aven on oral
reports, if he thinks o from his experience, T am prepared to reconsider the
position.  But let ithe hor. Minister give the House the benefit of his ex-
perience of this work for sc long. The reports may at least be writlen so
that a police offizer may know that he has some written evidsnee in his
possession and may be able to defend himself against a futile action hecause
it beeomes really very bad when the police officers or civil workers go to a place,
enter the house, search it and dov't find any abducted persons. That way
they 3jmp1y bring unpopularity on the whole Government policy. Therefore.
to avoid these dangers you might just take written reports from the inforners
before taking action. My amendment is a very simple one, but if the hon.
Mivister_has something to sav which convinzes me, T will change my mind.
The Honourable Blgri N. Gopalaswami Ayyangar: I only wish to say that-
ths amendment of which I have given notice goes much farther in the diree-
tion that my hou. friend wants to go than his own amendmsnt. What T
have suggested in the amendment is that the. police officer who takes action
must t-emrdl the reasons for his helief, Tt is not merely that he should be enahled
to take action us soon as he gets a written remort. He mav get a written
report or he may get an oral report, but he has got to decide that he has.
good reasons to believe it and he has eot tn pnt down +heer rencons in writing
go that really it is a much better safeeuard in the d*rection intend~d hv mv hon
frietr:ac;l! than his own amendment. T hope he will azcept what 1 have sm:-
gested. ;
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Shri Mahavir Tyagi: Sir, I am not inclined to press it in that case.
Mr. Deputy-Speaker: Therefore, I need not put it to the House. Then
Mr. Naziruddin's amendment. It is & verbal amendment. .
Mr. Naziruddin Ahwned; I don’t wish to move it unless it is ncesptable.

The Honourable Shri N. Gopalaswami Ayysngar: I don’t think it is neces-
sary. The clause as it stands is good emough. But the hon. Member is
not moving it. :

Mr. Naziruddin Ahmad: I am prepared to move it—I am only awaiting the
pleasure of the hon. Minister.

The Homourable Shri N, Gopalaswami Ayyangar: Then I don’t accept ithis
; particular smendment of his. Sir, I move:

“‘That in sub-clause {'1) of clause 4 of the Bill, after the words ‘he may’, the following
be inserted : :

‘after recording the reasons for his belief,’.”

Mr. Deputy-Speaker: The question is: .
“That in sub-clause (1) of clause 4 of the Bill, after the words ‘he may', the followiag
“he inserted :

‘after recording the reasons for his belief,’.”

“The motion was adopted.
“The Assembly then adjourned jor Lunch, till Half-Past Two of the Clock.

 The Assembly re-assembled after Lunch at Half Past Two of the Clook,
_Mr. Doputy-Speaker (Shri M. Ananthasayanam Ayyangar) in the Chair.

:Bhri H. V. Pataskar: Sir, I move:

“That in sub-clause (1) of clause 4 of the Bill, after the words ‘is an abducted persot
~and’, the following be imserted :

‘produce such person with the least possible delay, before the nearest magistrate of
the first Class, who shall immediately proceed to examine the person so produced
and who shall if satisfied grant a Certificate that the person is prima-fucie an
al!;iﬁlct?d person .and after obtaining such a certifizate the police officer
shall’’ ’

With the zmendment the clause will read:

(1) If any police officer, not below the rank of an Assistant Bub-Inspector or any other
_police officer specially authorised by the Provincial Government in this behalf, has reason
to helieve that an abducted person resides or 1s to be found in any place, he may, without
warrant, onter and search the place and take into custody any person found therein who,
in his opinien, is an abducted person, and produce such person with the least possible delay,
before the nearest magistrate of the first Class, who shall immediately proceed to examine
the person so produced and who shall if satisfied grant a certificate that the person 1s
primu-facic an abducted persor and after vbtaining such a certificate the police officer shall
deliver or cause such person to be delivered to the custody of the officer in charge of the
“neavest camp with the least possible delay.”
The only object of my amendment is that when an abducted person or rather
rthe person called ‘abducted’ under the definition of this -Act is taken inlo
custody by a Poice Officer then before being taken over to Camp T wank
‘that person to be produced before a Magistrate, not for any detailed enquiry
.o trial but in order that he may ascertain by examination of the person himself
immediately whether it is really a prima facie caso of abduction and if satisfied
fhe ynight grant a certificate aiter which that person may be teken to the camp.
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My argument-is that this procedure does not in any way involve any judicia}..

or other enquiry of a protmt.e_d nature becau_se that, I underst.agd, was phe.-
main objacﬁionuiud I have avoided that. It is a simple method ‘of checking

the exttaordinary powers which we are giving to the Police in particular cases -

where something might be done which are not justified.in the interest of the-

person concerned. We know when we were discussing the definition, it was
felt that the definitior wag certainly very wide. I covers not. only persons
who are abducted in the sense of being persons who on account of coercion
or fraud sre detained dut also persons who may not fall in that class. My
friend Pandit Thakur Das Bhargava has expatiated on the subject to which I
recall ibe attention of the hon. Minister in this connection. You are aware,

Sir, that it was admitted that this definition ig rather too wide and . that :
technically many persons may come under the definition who should not be -
included in the definition and it was slated that it was not the intention of -
Government that such persons should be deslt with under this Act. If that :

be s, then I believe it is necessary that ‘the extraordinary powers—which were
going lo be given not only to Sub-Inspectors of Police but to persons who are

subcrdinate to them and who may be called Officers-in-Charge of Police Stations— -

are usad properly. I don’t want to puf any hiteh in the way of such Police
Officers taking action without consulting Magistrates for T do realize the objection
may be that as soon as that Officer gets information if he were to approach
the Magistrate before taking action, then ihe. abducted person may be removed
in the meantime. Similarly it may be argued that after a person is taken into
custody, if a regular enquiry were to be held, probably the proeeedings will be
protracted and the malter may remain hauging for long.. The hon. the Mover
of the Bill said when a question was asked that it would be open for anyong
to take the matter to a Court which may arrive at a proper decision. But in
my view this Bill is to meet exiraordinary circumstances and we are trying
to oust the jurisdiction of the Court. Therefore I don’t want that to be

reopuiied by an inauire or trial because that might eome in the way of the
very chjeet of this Bill, )

The police officer, even though he may be a subordinate, should produce the-
persou before a magistrate before he is taken to a camp from where probably
he may he despatched to Pakistan without any further interference except that
of thu Government authority. It may be very difficult for such recovered
person to approach Government. Therefore, to minimise tha risk of a person
being straightway despatched to Pakistan in this manner. T have suggested
this check. T am not for 4 moment suggesting that the magisirate should hold
any elaborate enquiry. All that he need do is to interrogate the person recovered
and issue a certificate to the effect whether the person in question is a bona fide
abducted person. While, therefore, we are amming the Police with such vast
and unusual powers, and when we are defining an “‘abducted person’’ in g
wide manner, it 18 very necessary that there should be a check like this. We
know, Sir, that the subordinate ranks of our Police, for instance, are mnot
manned by very responsible persons who can be expected to carry out’ the
spirit of the legislation that we are putting on the Statute Book. As my hon.
friend Shri Mahavir Tyagi said of hig district in many cases their reports are
highly exaggerated and such men may take hurried action, when such action
iz not warranted.

Now, Sir, T anticipate one difficulty in regard to my amendment an
been rather worried about it. Well, T have heen clogely listening to lhi geg:::
in this House. I mav be told that according to the terms of the agreemant
with Pakirtan and India in regard to this matter, Pakistan mayv not agree to
such a provision as I have proposed and it may come into conflict with the
sgreement. I do not know whether it will or will not, It 'may on the other
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/. [Shri H. V. Pataskar]'

Jband be therefore argued that this is beyond the terms of the agreement as
it exists today. But I for one am inclined to think that, our consideration of

- what Pakistan is going to do or is not going to do has in more wayz than one
-clouded the whole issue. I entirely agree with hon. Members who havé plainly
said that it is the primary duty cf ours to restore every abducted women wrong-
fully detained in this country whether she is & Muslim or not. But to base it
-on the consideration that our ladies who have been forcibly detained there in
Pakistan, would be restored to us as a result of this action ig neither in keeping
with the rea:ities of the situation nor as a matter of principle of good conduect
on our part.

‘Sir, as & matter of principle it has all along been our culture and tradition
to respect women; that has all along been our history. If unfortunately,
‘certain unhappy events have taken place, even as a result of the reaction to
the horrors that took place in Pakistan at an earlier stage, we should not be
guided by any considerations as to what Pakistan will or should do. We must
do the right thing; we have to restore every single abducted woman if there be
still any who has been wrongly detained in this country. Other considerations
:should not be allowed to vitiate our action. Whether Pakistan reciprocates or
not is not our concern. We are, as I said the proud inheritorg of the culture
‘of Rama and so far as my part of the country is concerned, of Shivaji. We,
-8ir, in our part of the country follow the traditions of that great personage.
There is a story connested with him which I may tell the House. Iu those
days & beautiful daughter of a Muslim Subedar was brought to Shivaji—as a
-present, He refused ro accept her saying: “*If my mother had been as beautiful
as this young lady, I would have been more handsome than what T am'. Sir,
that is the tradition of our people, that is the way in which we have been
respecting the womanhood not only of our religion, but also of the other religions.
Thare should, therefore, be no doubt that we have fo restore every single woman
wrongfully detained in this country. But it is wrong to base it on the condition
or hope that corresponding action will be taken by the people of Pakistan.

Sardar Bhopinder Singh Man: As descendants of Rama we have to bring
back every Sita that is alive.

Shri H. V. Pataskar: T am just coming to that point. What I was saying
“was that our action should not be vitiated by any such ulterior considerations.

So far as Pakistan is concerned, agreement or no agreement, I am convinced
in my mind after hesring the speech of the hon. the Mover that they are rot
going to reciprocate. It was said that abont two thousand Hindu women are
in the possession of Pakistan Government servants. Apart frcm everything
else cannot the Pakistan Government, if its intentions were hona fide and
genuine at least see that these hclpless ladies are restored to us? The very
fact that not a single woman of this class has been restored shows that Pakistan
is not serious about this matter. It does not require .any elaborate machinery
for the Pakistan Government to recover these 2,000 women who have been
detained by their servants, if they had the least sense of honouring their pledged
word. This itself is & clear indication ‘o my mind that it is nat possible 1o
expec: Pakistan to do the right thing provided we do it on onr side. That is
not the method by which Pakistan will ever restore our women.

I know the instance of a corrupt Muslim official who during the years 1041
or 1942 was in responsible charge of a district occupied by backward people
called the Bhils. After partition he opted for Pakistan. There were so many
charges against him. But unfortunately our Government could not do anything.
T understand that in Pakistan he has got accelerated promotion and is now @



ABDUCTED PHNSONS (RECOVERY AND RESTORATION) BILL 758

_high official, There are so many instances of this ki, I do not, therefors,
have the slightest hope that Pakistan will ever restore any of our women.

Shri Lakshminarsyan Sahu: What about the 6,000 women who were restored
by l-’ghistan.

*Shri H. V. Pataskar: That was because the Military Evacuation Orgenisation
wag functioning then. Military force is the only language that Pakistan can
understand. 1 would like to tell my hon. friends that g very large number of
these women were restored prior to the agreement and not in terms ‘of uny
.agreement. They were restored because of the Military Evacuation Organisation,
That is a clear indication of the mala fides of Pakistan.

1 Lave absolutely no doubt that this legislation will not help us to bring
back any of our sisters or mothers. I understand that many of the women
who hnd been®abducted not only from Rajaori but from other pluces in West

Punjab also were sold in foreign countries. I, for one, have no hope that any
.of them could ever be returned to us.

I will come now to my amendment. My amendment is very simple.
Whether the passing of this legislation or any of its provisions or the entering
into an agreement with Pakistan brings sbout the desired result or not from
Pakistan, I think we will have to have this legislation from the point of view
‘that we would have to do our duty and that rightly. Our tradition demands,
-our culture demands that all the unfortunate women who have been reduced to
this condition whether as a result of passion, as a result of reaction to what
happened in Pakistan, should be rescued. I have tabled my amendment only
for the purpose of seeing that the police officers on whom we are conferring
such wide powers do not misuse those powers. It is dangeroiis that a police
officee should be authorised to take a woman from her husband or guardian
and take her directly to a camp which may be under the charge of Pakistani
peple. If T have understood the position correctly,—of course I am subject
to correetion—the arrangement seems to be that camps in India will be managed
by Pakistanies and those in Dakistan wil: be nanaged by Indians. So such
enormous powers in the hands of unserupulous Police Officers may mean the
spiriting away to Pakistan of many unfortunate women without any remedsy,
withou, any help. I have therefore moved this amendment that before any
persor is sent to a camp, she should be produced before the pearest First Class
Magistrate who shall immediately proceed to examine the person so produced
and who shall, if satisfied, grant a certificate that the person is prima facie an

abducted person. We should take care to see that these unfortunate women
are not taken to Pakistan against their wishes.

T I know, Sir, that this is to be
done only with her consent, but there may be circumstances in which she may
not b2 able to express her consent freely. It is to safeguard this position, I
suggest that she should be taken before a First Class Magistrate who will
immediately examine her and find out whether the person is prima facie an
abducted person. .

Mr. Deputy-Speaker: Amendment moved: .

“'That in sub-clausa (1) of clause 4 of the Bill, after i '
and-. T Eolloin irlm)arted ; ause & of the Bill, after’ the words ‘ie an abducted person

‘produce such person with the least possible delay, before the t Magi
of the first class, who shall immediately proceedyto examine the ;?r:?}: s0 ;ﬂf&tﬁ
and whe shall, if satisfied, grant a certificate that the person is prima facie an
-a]l:dﬁl::?fd person and after oblaiming such a certificate the police  officer
shall”. -

Sardar Hukam Singh: My amendment is similar to the amendment that
has jusi been moved. I wani that she should be produced by the officer in
charge of the camp before a First Class Magistrate. My suggestion is that
if T am sllowed to move my amendment now, the hon. Minister may be saved
the difficulty of answering it twice.
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Mr. Deputy-Speaker: There is an amendment standing in the name of
Surdar Hukam Singh. He says that he may be allowed to move that amend-
ment now and to speak and the hon. Minister may reply to both the
amendments later on, in which case we shall have the other amendmeﬂt also -
by Mr. Naziruddin Ahmad: ‘“‘least practicable delay” for she*words ‘‘least
possible delay™.

Mr. Naziruddin Ahmad: I will leave it to the hon. Minister but I shall
require to explain it.

The Honourable Shri N. Gopalaswami Ayyangar: I only wish to point out to -
my hon. friend that, if I accept his amendment, he will be making a concession
to me which other hon. Members may not like to make. !‘Least possible
delay” lies my hands more fightly than ‘'least practicable delay”. Personally
I would like to have it, but other hon. Memberg may not like it.

Mr, Nazirnddin Ahmad: 1 had 'Det.ter move my amendment, Sir.

Mr. Deputy-Speaker: The hon. Minister himself does not want to be pro-
vided to such an extent,

Mr. Nazirnddin Ahmad: Sir, I move:

“fhat in sub-clause (1) of clause 4 of the Bill, for the words ‘least possible delay’ the -
words 'least practicable delay’ be substituted.””

I am moving ihis only out of practical considerations. If we say, *'least
possible delay', it means an absolule limit of logieal possibility. ‘‘Least
peseible deloy’” means a delay which is conceivably possible or even mathe-
matically possible. 8o, when a Police Officer has in his custody an abducted
woman, even if he is impelled to answer calls of nature, the text as it is,
requites that he must give up answering such calls and run at onece with his
charge without any possible delay. ‘“‘Lenst practicable delay™ s aclually
‘“‘least possible delay’’ modified by practical consideratinn. It means that there
may be any practicable delay on practical considerations.

Shyi Mahavir Tyagi: Delay cannot be practised.

Mr. Naziruddin Ahmad: “‘Least practicable delay” is a recognised expression,
I d» uvot think this will in any way unduly strengthen the hands of the police.

Sardar Hukam Singh: 8Sir, T move:

*That after sub-clause (2) of clause 4 of the Bill, the following new sub-clause be
added :

‘(%) The cofficer in charge of the Camp shall, with the least possible delay, cause the-
person, delivered to his custody, to be produced before a magistrate of the first class, who
shall. after summary enquiry, satisfy himself whether the person is really an abducted
person, and may, in his discretion after comsidéring all the circumstances, either recommit
ihe person tu the cusiody of the officer who produced him or discharge him forthwith'.”"

Sir, this appearg to be similer to the one which has already been moved by my-
hon. friend, Mr. Pataskar. He says that as soon as a police officer gets an
sbducted person in his possession, he should without any possible delay prodiice
her hefore a first class magistrate. My amendment differs from that in this.
respeci that, when the police officer gets that person in his custody, he should
hand her over to the Camp. Then that officer should produce that person
before o first class magistrate. I agree entirely with the object that my hon,
friend has and also the grqunds he has given. The particnlar suggestion that
I want to make here is that, when we have given these wide powers to police
officaps—Asstt, Sub-Inspectors or any other officer that might be authorised in
this% by the provincial government—he may be of lower rank than an
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Asstt, Sub-fngpector, we leave this question whether a person is an abducted
person or not to the decision of & Tribunal which we thought would be a sort
of judicial suthority, but we are told that this Tribunal would consist of 5.Ps.
of the tw8 Dominions. Therefore it becomes all the more necessary that at
some sbhage a judicial officer should have a chance of ascertaining whether it
i@ a bona fide case of abduction or not.

[At this stage, Mr, Deputy-Speaker vacated the Chair, which was then
occupned by Shri 8. V. Krishnamoorthy Rao (one of the Panel of Chairmen).]

Various provisions have besn suggested in these amendments and these
powers might be abused. My submission is that there should be some
officer at some stage at least., The Tribunal cannot be entrusted
with thi matter. There is another point that I want to stress here. There
bave been cases where two Police Officers have disagreed. A matber like this
causes e greater concer:: because I find that both the Superintendents of
Police will not unite together and discuss the differenceg existing in their minds,
Our Superintendent of Police working there will think that every girl has to be
returned and the other Superintendent of Police would suy that every girl
has to be taken away and none should go back. With all this diversity they
ean certainly go to a judge with these attitudes of mind and I support entirely
that every girl should be restored and every citizen or officer of this Dominion
shall have the same mental attitude. The other side may have 5 different
attitude. When both of them agree, it is not that both decide judicially or
everything was decided on merits. I agree that we are very good boys and
we have behaved well. But this might be abused and justice may not be
done, even though the cases may be very few. My suggestion in this amend-
ment is ‘at one stage’ and I have suggested that when an abducted person has
been made over to the camp, she must be produced before a magistrate and
whether she wants to go or not is not to be left simply with the workers and
there has not been a case when she has expressed unwillingness when the en-
vironments have changed. There ought to be at some stage some judicial officer
who can bring his judicial training and intellect to bear upon the matter when
he can say that we are agreeing to this bail, certainly it is a bona fide case and
if he finds that it is & bona fide ease, which is included in the definition of an
‘abducted flerson’, or the circumstances are such that she should be made aver,
if the magistrate finds that she should be made over to the cam again, he
would send her there and if he finds that it is not » *~2a fids case, then he may
E]ea];—.- the person forthwith. That is my s~ _:nament and I commend ip to
e House,

Mr, Chairman: Amendment moved:

~‘That after sub-clauss (2) of clause 4 of the Bill, the following new sub-clause be
added :

3 rm.

‘(31 The officer in charze »f the Camp shall, with the Jeast possible delay, canse the
person. delivered to his custody, to be produced before a magistrate of the first class, who
shall, after summary enquiry. satisfy himself whether the person is reafly an  abducted
person. and may, in his discretion after considering all the circumestances, either recommit
the person to the custody of the officer who produced him or discharge him forthwith.' '

The Honourable Bhri N. Gopalaswami Ayyangar: Sir, 1 would like to say
only twno or three words. First of all I think it is wrong for us ta Jack upon
a recovered ablucted person as occupyiug the position of an aceured person
under the Criminal Procedure Code. I am afraid we are foo familiar with the
provisions of the Criminal Procedure Code and the way in which it deals with
police ofticers and mag'strates and whenever anv legislation mentions a Police
Officer, we think we should put a magistrate on the top in order that the vagaries
of the Police might be checked.
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Bhri H. V. Patagkar: My amendment does not make ap abducted person
an accused person,

s}
The Homourable Shri N. Gopalaswamj Ayyangar: It does not, but I eay the
mentality is there, :

Sardar Hukam Singh: It is because the Police Officer would not behave
preperly unless he goes to a magistrate.

The Honourable Shri N. Gopalaswami Ayyangar: After all the police officer
under the provisions of this legislation is merely an instrument with the mmimum
of power given to him for the purpose of taking a girl who is under coercion
ronfined in & particular place to some place where she can breathe more freely
and the clause particularly requires.the Police Officer should with the least
peesible deluy hand the recovered person over to the officer in charge of a camp.
As I have told the House the officer in charge of & camp is & woman social
worker and it ig much better that persons recovered under these circumstances
should be handed over to a woman social worker who is the officer in charge of
s cump than that she should be treated as an accused person, on the lines of an
accused person, and taken to a magistrate for his disposal.

Secondly, there ig a particular point which we should always bear in mind,
apart from the agreement. This is a matter in which both Dominions are to
somé extent interested. The decision whether a particular person is an abducted
person or not is & matter in respect of which the representative of the other
Dominion might also be allowed to have his say and that i why when we
created the tribunal under clause 6, we provided for g joint tribunal consisting of
an officer from each of the Dominion. As soon as thig person is taken to the
camp, if there is anv dispute ahout her being an abducted person, the tribunal
gets jurisdiction. The officers of the two Dominions confer with each other
and come to a decision as to whether the person should be treated as an
abducted person or not. I think it is a much more satisfactory way of dealing
with this matter than taking this person before a magistrate. For instance,
the abluctor might claim to be represented before a magistrate; he may get
all ports of evidence adduced before o particular magistrate and all sorts of
things will happen. It only makes the life of the poor abducted recovered girl
more miserable than perhaps it was before., and that is the reason why we have
provided for a tribunal. We do not want to keep the person in the camp longer
than is absolutely necessary for the purpose of determining whether she is an

abducted person or not. 8ir, T very astrongly oppose these two amendments
that have been moved.

Mr. Chairman: The question is:

“That in sobi-clanse (1) of clause 4 of the Bill, after the words ‘is an abducted 00
and’, the following be inserted : wer

‘produce such person with the least possible delay, before the nearest magistrate of
the first class, who shall immediately proceed to examine the person so produced
and who shall, if satisfied, grant a certificate-#hat the person is prima jacie an
a::d]l;ﬁ-eﬁ person and after obtaining such a certificate the police officer
shall’.”

The motion was negatived.

ah ua:i Chairman: Then amendment standing in the name of Mr. Naziruddin
mad ‘

The Honourable Shri N. Gopalaswami Ayyangar: T do not think T will accept
it. T will stick to my own langusage. :

Mr. Naziruddin Ahmad: Then I o not press i§,
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Mr. Ohairman: The question is:

dd"g‘hat gfer sub-clause {2) of clause 4 of the Bill, the following new sub-clause be
added :,

‘(3) The officer in charge of the Camp shall, with the least possible delay, cause the
person, delivered to his custody, to be produced before a magistrate of the first class, who
shall, after summary enguiry, satisfy himsclf whether the person is really am abducted
person, and may, in his discretion after considering all the circumstances, either recommit
ths person tc the custody of the officer who produced him or discharge him forthwith.”"

The motion was negatived.
T SEHAITA qE_: TAWIfT S, W AT ¥ § A gwar &
T E H IT ANAT FT AL ATAT | FINGH T A Fog UASTES THA
{abducted person) warr fFar war €,3% IGT AT AGAGAT § |
TgIRT 94 fFasT Siod § suF0 gA feqmdy Mfaw @a § @Y wraw
grar g f& uaesma (abduction)gg & ““carry off or lead away illegally
a wife, a child, a voter, etc.” &Y fod & =gar ar fF wa gw
TAEFRT T84T F30 1 T q9 T H A<y A7 @ § A child or woman,
24T g A8 arrar | g6 fod 99 srafa & fr wases wse 1 fagre Ean
=rfeq 1
foe @gi ot rRar &Y w5 § assistant sub-inspector or any

other police officer, specially authorised by the Provincial
Government in this behalf, &% fod & ggar &
FEAT AGAT g AT IO AW W g 9@l FWH  IER
#7¥ ¥ fodt 93 § T 7T 14 AT I q@t F9 F @ w@ifn g
w2d & 5 T8 %! TageAar A S ST s fee s @ A
7z 9o faw %7 19 52 57 € | THH A fazag 48 Sar wifs e
w1 it vzarafwaT (atmosphere) § gwd W =X wwar g 1 wgd A A7
ga; Tifgd fF ot @ ad & W @ v § a1 9% foF o7 uassET
&Y &Y gFar | ¥ 7 qF a5 7 5 F @7 fF qgi fFadr & o vasse
FH wid 7% AT Agh 9§ AT WedggAqT (prostitution) wTAr F
7% fAe® FT A A7 FAGa FIA § ot 97 78 a5 | Sq@T  gq dawq
F3d & | agi at 9 Ffma § ad s & 5 91 @ fawe w ame
Sid Y TAFY TASHTT F Fg0 | 7 FoF F =gai § o g smar A

34 =1fgd

foT @a@ 40 98 F&0 & fF swa s faFad (recovery) gt
g ag aga 77 Q1 14 § AR g sfmar F N oA @i whwamrr wwgdt
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# & IR AuAl Y wa 3 § & B 9g 79 9om A e ad § w-
f& N go @ T ag @ T A @R q@ wewd W@ § | @, o
# argar g fF gw Swat Y gawT amEe (power) % @ € ag A& &
wrfgd fF #1% og awdE & § A1 T 78 sy & AfFT a8 @
Tt T foat? w2 @Y 9k Gaga (facts) ¥ T oo 7@ W
FT FITA FY SIAM | Gg7 9T F &1 98 9@ 37 F {57 qave g § ;itE
st f gt aga Sl #1 vg & gfed & gra 7 9 A gt § ag e}
TyEt & fog gy & 1 fee oY fesgas (tribunal) E a7 ag Y gfew
aret & grg 7 € 1 7@ fod & =ngar g_ f¥ ag aga v (dangerous)
2 9% Taw) ger ¥Ar wfed WX AT A TIF AT w4 ¥ 7 TaAT &
FAT A1fed & TFET 41 @9 TAFET F1 7@ e any other police
officer specially authorised St s&& ¥ FT 0T, TF THAFT F
T T AT I, IFET qraT AGE AT ATCEA |
(English translation of the above speech)

Shri Lakshminarayan Sahu: Sir, T am not in favour of the power that has
been given under clause 4. In the first instance, the word ‘abducted person’
that has been used appears to be very much inappropriate. Who is an
abducted person? When we look up its dictionary meaning we find that ‘to
abduct’ means ‘to carry off or lead away illegally a wife, a child, a voter, ete.’
So 1 say that the expression ‘abducted person’ includes all kinds of people.
Its ‘scope is not limited to a child or woman. Hence, I object to the word
‘abducted’ which should be discarded.

Again, T wish to say something about the power giveh to an ‘assistant sub-
irspector or any other police officer, specially authorised by the provincial gov-
ernment in this behalf.” The abducted persons would be taken out of their
homes and brought into the camps, that have heen set up, for heing helped.
They would be kept there because we say that there they would have freedom
and with freedom they would be able to speak out their mind. I cannot believe
In that hecause the atmosphere of the camp too would inspire fear. In the
first ingtance we should consider the fact that anyone who has lived at a place
for two vears cannot be regarded as an abducted person. T fonnd in Rombay
s number of abdueted women now carrving on prostitution. Thev frv to come
out of it but cannot. That is what we eall abduetion. Tn the present cpse
they make no attemnt to come out of their homes. Fnw ean we eall this
sbduction? Hence, T want to say that so much power should not be conferred.

Besides, I want to sav that the rate of recovery has fallen verv low now and
Trdia's Deputv Hich Commissioner in Lahore has given hiz opinion that it is
wo longer necessarv to run these camps hecause what ic done ig dane and there
i no further need. Hence. T want that we should not give them so much
power a5 we are going to. For instance. srome woman iz in distress hnt would
noi come on!s, but thet if some third person makes n renort it wonld he taken
up aul efforts made to help her. T am not in favour of such a nower heine con-

“ferreil hoenuse, as most of the people hold the view. =neh nnwer 'n the hands
ot the pofice is often used for evil. Agnin. the tribunal je smsht to he enmpnsed
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of two police officers. 1 think this would be a very dangerous provision and
should be scrapped, and if we do not scrap it we should at least restrict it to an
inspector @r sub-inspector so that the person referred to as ‘any other police
afficer spbeially authorised’ upon whom such power is conferred should not be
below the rank of a sub-inspector.

L]

Shri Mahavir Tyagi: Sir, I have not much to say. In fact the personality
of the hon. Minister is so tall and over-towering in stature, both moral and
phyrical, that whenever he stresses a poiut on which I do not really see eye 1o
eye with him, I sucoumb to his hypnotic influence and as a rule I begin to
doubt my own wisdom. And more so when I dare into the field of legal inter-
pretations. But what does the hon. Minister think about the legal consequences
of his shifting the elderly adult women into camps, without really obtaining
their consent, that is a question which I am afraid, contravenes the funda-
mental rights granted to citizens, Women, as I understand, are such a creaturs
that they reconcile themselves with strange environments sooner than men.
Because, once they get into a place and exchange their secrets with other
‘men:bers of the family, they become intimate at once. They are the repositories
of secrets. They get accustomed to the place where they be. That is their
nature. Now about these ghducted women, my feeling is, that already violence
has been committed on them once, and they have been torn from their families.
Now, if they have readjusted themselves and reconciled to the changed environ-
ments and established in other families, would it not be another act of violence
if they are again uprooted and taken away to the proposed camps against their
wishes? Supposing she goes to a camp, here for a month and for a month there,
will these two not be the months of torture to her. You cannot be absolutely
sure. or even she herself cannot be absolutely sure where she wag more secure
and comfortable. Tn fact, we are doing this as part of an agreement. But the
question arises whether the hon. Minister hag some machinery to see that no
adult woman is taken away against her will from here, or even brought here
from Pakistan—T am not actuated by any Hindu Muslim feelings, T am speaking
purely from the humanitarian point of view. If a woman either here or there
gets reconciled. in that case, I am inclined to doubt whether it would not really
be another violence on her either to take her here or there without obtaining
her consent.

The question then arises whether these women who were born in India and
who have been abducted, are or are not the citizens of India. They are citizens
of India; their citizenship has not ceased. They were born in India; they have
not vet gone to Pakistan; they were not abducted from Pakistan; they have
been abducted on the soil of India itself. They are in fact citizens of India.
In tsking them to Pakistan without their consent, even if the agency be the
police or the sanction be the proposed Tribunal, shall we not contravene the
fundamental rights sanctioned by the Constitution? They are citizens of India.
The fact that their husbands have gone to Pakistan does not deprive the adult
wite of her rights of citizenship. They have their own choice to make. In that
ease. T wonder whether this law which we are enacting will withstand the
fundamental rights. Under this Aect there iz the possibility of women being
taker: to Pakistan without their consent. Therefore I had proposed that a
provisn be added that her consent should be taken hefore she is removed from
whera ghe is. T did not press it because the hon. Minister thoughti that it would
not fit well with the scheme, this Bill envisaged. Therefore T have hesitated
to move it. Could the hon. Minister please assure the House that there will
be no such case where an adult woman would be taken to a foreign country
without obtaining her previous consent?
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The Honourable Shri N. Gopalaswami Ayyasngar: Sir, 1 am- anxious to
respond to my hon, friend’s suggestion that I should make this position clear, I
thought I had made it clear already but in order to remove what is obviously
troubling the hon. Member's mind at the present moment I should like to repeat
in other words I have said already. ‘.,

Women or abducted persons are rescued from surroundings which prima Jacie
do not give them the liberty to make a free choice as regards their own lives.
Ths ohject of this legislation is to put them in an environment which will make
them fcel freer to make this choice. We first take them to a transib camp and
then pass them on to a base camp, where the attempt will be to put her original
relations in touch with her. It is possible that those original relations, if they
happer. to have migrated to Pakistan, also might come over to this base camp
in Indian territory and contact her. If that is done there is no need to pass
her on to Pakistan. But there are cases where the original relatives are in
Pakistan and will not have the facilities to contact her in, say, a camp at
Jullunder and in those cases we have agreed that these persong should be
transferred to a camp in Lahore, where these relatives can go and contact her.
Now when they contact her it is open to this recovered person, if she is an
adult, and she has the right to make; her own choice. She can say ‘T do not
want to go back to you: I should like to get back to the family from which I
was reccvered in India’”. In that case the procedure is that she is not to be
er erily handed cver to the relations in Pakistan even if they are her
criginal relations. Her wishes have got to be respected, she will have to ba
sent back to India and she will be allowed to go where she lilkes. That is the
position. 8o that, T give this categorical assurance to the hon. Member that
wherz an adult abducted person who is recovered and whose choice ig finally
to remain where she was. no attempt will be made to hand her over to persons
to whom she does not want to go, even if those persons were either her former
husband or parents.

Mr. Chalrman: The question is:
"That clause 4. as amended, stand part of the BilL”

The motion was adopied.
Clause 4, as amended, was added to the Bill. N
Shri Lakshminarayan Sahu: Sir, I move:

“That after the existing Proviso to sub-clause (2) of clause 5 of the Bill, the following
new Proviso be added; :

‘Provided further that no girl of the age of 18 years and more be detained in a eamp
unless she expresses her willingness to be sent to Pakistan.®™

SERCECRLGE ORI S

(I do not want to say anything more in this matter.)

The Honourable Shri N. Gopalaswami.Ayyangar: T do not accept it,
Mr Ohairman: The question is:

“That after the existing Proviso to sub-clause (2) of clause 5 of the Bill, the following
new Proviso be added;

‘Provided further that no girl of the age of 18 years and more be detained in a camp
unlees she expresses her willingneas to be sent to Pakistan.'"™

The motion was negatived.
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Wr, Chairman:
¢he question is:
~*That clpuse b stand part of the Bill."
The ;otion was adopted.
Clause 5 was added to the Bill.

* The Honourable Shri N. Gopalaswami Ayyangar: Sir, I move:

“That in sub-clause (1) of clause 6 of the Bill, for the words 'is an abducted persen or
wt’, the following be substituted :

‘is or is mot an abducted person or whether such person shuuld be restored to his or
her relatives or handed over to any other person or allowed to leave the
camp,’ "

This amendment enlarges the functions of the tribunal. In the clause as
it stands in the Bill the wibunal has jurisdiction only to this cxteat, to decide
whether o persen is or is not an abdueted person. But after discussion with
hon. nbers who have given notice of amendments I came to the conclusion
thut it is neces<ary that this tribunal should have these further powers also in
order thit they = aive a decizsion on all aspects of 5 person’s detention in
the camp and his or her disposal from the camp. That is why this has been
enlarred. -

Shri Jaspat Roy Kapoor: Sir, I would like to move my amendment subject
to the acceplance of the hon. Minister. Tt is a very small amendment which
my hon. friend may be pleased to accept. It only suggests that the words
“eonveyed out of India’’ should also be included. That may also be one of
the alternative issueg referred to the tribunal.

The Honourable Shri N. Gopalaswami Ayyangar: T am quite prepared to
a-cept it

Shri Jaspat Roy Kapoor: In that case I will formally move my amendment:

““That in the amendment moved by the Honourable Shri N. Gopalaswami Ayyangar,
ntter the words ‘handed over to sny other person’ the words ‘or conveyed out of Tndia®
b2 inserted.’

Shri &. V. Patagkar: Sir, I move:

“That in sub-clause (1) of clause 6 of the Bill, after the words ‘a tribunal’ the following
be inserted :

‘presided over by a Judge of the High Court and’.”
tf this amendment is accepted, clause 6 will read like this:

*1f any question arises whether a person detained in a camp is an abducted person or
ant, it shall be referred to, and decided by, a tribunal presided over bv a Judge of the
High Court and constituted for the purpose by the Central Government "

The amendment is a very simple one. I can understand any objection
with re=pect to a long procedure being followed before a person is taken into
custody and after that when the person is brought to the camp. Under clause
8 of the Bill the jurisdiction of the courl in such matters is being taken away.
But I find that the amendment that has now been moved by my hon. friend
the mover in churge of the Bill widens the scope of the present clause 6.
Clause 6 was only confined to giving the tribunal or authority the power to
decide whether a person is or is mot an abducted person. Now it is proposed
to widen the clause so as.to include in it powers not only to decide whether
a person is or is not an abducted person but tc decide '‘whether such person
should be restored to his or her relatives or handed nver to any other person
or allowed to leave the camp.'’ These three things are also now sought to be
brought within the purview of the proposed Tribunal. That will, T submitb,

ae
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seal the fate of the person who is taken custody of and produced in the camp.
Therefore it becomes all the more necessary that instead of allowing these
matters to be decided by two Distriet Police Officers, one from Pal-ﬁst,un und
one from Indiu. it should be in the charge of some judicial authority like a
Righ Court Judge. By this legislation which gives such wide powers to the
police officers and to the social workers, we are trying to take away all jurie-
diction from the court. T have nothing against the snciul workers, but their
work will end when the abduct:d person is rescued and produced in the camp.
Beyond that the social workers will have nothing to do in this matter and the
matter will be decided by the police officers of the two Dominions. It s a
misnomer to call this hody a Tribunal which is going to decide the fate and
liberty of the so-called sbducted person. We use the word *‘tribunal”, and
what is it to consist of? Only two police officers.

It was said that we who are suggesting some amendments to this Bill are
thinking in terms of an abductad person being like an accnsed, hecause there
is provision of the police as persons who take the abducted persons *‘into
custody’’. It is not certainly so. Apart from that, T believe it is right that
when we eall it a *‘tribunal’’ it does mean some judicial authority. Otherwise
can a ‘'tribunel” be said to consist of two police officers of whom one does not
even belong to our Dominion—he belongs to the other Dominion. In that case
it is better that we do not have any such tribunal and the fate of the person
is allowed to be sealed by the D.8.P. of our Dominion rather than that we
should give under this exalled name and judicial appearance such powers to
a hody which is to consist of two district police officers, over one of whom at
any rate we can have no control. I cannot comprehend of such a body being
regarded as o tribunal. Tooking to the amendment proposed. by the hon.
Mover himself and which I may say is going tc he accepted, and in view
of what I have already said with regard to the other part of the provisions, in
a measure which is giving such extraordinary powers to the executive—the
police—and social workers. T think that the tribunal mwust be prasided over
by a person with a judiciel temperament. I hope my amendment will be
accepted by the mover.

Shri Upendranath Barman (West Bengal: Geperai): Sir, T beg to move:
“That in sub-clause (1) of clause 6 of the Bill, the following be added at the end :
‘but if such person expresses unwillingness to be restored to his or her relatives, the

matter shall be decided by a judicial tribunal constituted for the purpose by
the Central Government’.”

Sir, 1 recognise that the hou. Minister has also accepted in his own amend-
ment the same principle and purpose for which I have moved my amendment,
save and except this that while he empowers the same fribunal with those
powers namely to decide whether the person is willing to be restored to the
original family or to remain where she is, by my amendment I propose that
after the question whether the person is an abducted person or not is decided
by the tribunal as has been agreed to by the two Governiments, if any ocecasion
arises whereby it is necessarv to ascertain the wish of the person whether she
should be restored to the original family or be allowed to remain where she is,
such matters should not ta decided by the tribunal that is at present proposed—
whieh will be constiiviec only of the S.Ps. of the two Dominione—but by a
judicial tricunei  Thel i: the differenc>. T think that the original clause as
it was, meant something different. It was only to decide whether a person is
an abducted person or not. Alter that it was cbligalory upon each of the
Governments to restore the persons tc their original families. Tf that position
remains I have no objection because they are to be restored to their original
families and after they go back to their original families they
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will reconcile themselves to their old position. Bubt opinions have
been expressed on the floor of this House and, along with other Members,
by lady Members also that those young girls who dec not like to go back to their
originalefimilies should not be forced to go back. I suppose that in pursuance
of their wishes the hon. Minister has expanded the scope of the clause by his
own amendment. If that view of the case be held up or cunceded, my opinion
is that the two 8.Ps. constituting the tribunal should not decide the question
*whether the abducted person is really willing to go back to the original family
or not, because police officers are not genmerally accustomed to do
such work. Their duties are generally contined to executive matters.
Under the ordinary criminal law in respect of matters like abduction or kid-
napping when occasion arises for ascertaining the wishes of the person it is
generally done by Magistrates who have got a judicial temperament and judi-
cial notions in these matters. It also happens that somnetimes at the first in-
stance when young ladies are brought to the court they remain under the
influence of their environment and they have sometimes o sav things under
coercion and undue influence. In that case, generally the Magistrate after
taking a statement takes her alone to a separate room and gives her an assurance
that she can speak her mind without any fear and after that she is allowed to
go to some place where she may like to go. After ten or fifteen days or a
month, the Magistmt(- again calls for that woman uand then giving her all
assurances of safety asks her to speak.

Shri Krichna Chandra Sharma: There is no such procedure.

Shri Upendr2zaths Barman: There is. But if the tribunal which is composed
of the two 8.Ps. has to handle too many cases at a time and as the police officers
are generally not accustomed to doing such work, T think their decision may
not be quite correct. Apart from that, it is 4 question of the two Dominions
being concerned. When a Hindu girl is taken away from Pukistan and brought
to India or when she is asked by the Tribunal in Pakistan, in Lahore or at
any other place, as to where she would go, when the matter is decided by the
two 8.Ps. of the two Dominions, then the other Dominion may not be satisfied
if the girl does not chonse his Dominion. But if the matter 15 decided by some
judieial authority or by a tribunul composed of judicial members of both the
Dominions, then I think it will elaim better confidence from both the Domin-
jons. Por this reason, 1 suggest that either u judicial tribunal should be
entrusted with the duty «f ascertaining the real wish of the abducted woman, or
if the other Dominion agrees then the tribunal which is proposed under eclause
B may be constituted by, instead of two police officers, two judicial officers.

Mr, Chairman: I will place the amendments before the House. First of
mll, T will put the amendment of the Honourable Shri Ayyangar. Amendment
moved: i

“That in sub-clause (1) of clanse 6 of the Bill, for the words 'is an abducted person or
not," the following be substituted : :

‘is or is not an abducted person or whether such person should be restored to his or
her relatives or handed ove: to any other person or allowed to leave the
camp’.”

To this, Mr. Jaspat Roy Kapoor has moved an amendment. Amendment
to amendment moved:

“That in the amendmant moved by the Honourable S8hri N. Gopalaswami Avyangar, after
the words ‘handed over to any other person’, the words ‘or conveyed out of India’ e
inserted.”

Then Mr. Pataskar’s amendment. Amendment moved.

“That in sub-clanse (1) of clause & of the Bill, after the words “a tribunal' the following
be inserted : .
‘presid=d over by a Judge of the High Court and.”
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Then Mr. Barman's amendment. Amendment moved:
“That in sub-clause (1) of clause 6 of the Bill, the fo'llowi.n,g be added at Olze end :

‘hut if such person expresses unwillingness to be restored to his or her relatives, the
matter shall be decided by a judicial tribunal constituted for the purpose by
the Central Government' '

L4

_P:md:it Thakur Das Bhargava: Sir, I congratulate the hon. Mover of this
Bill for being pleased to make the amendment which stands in his name. Now,
it is absolutely clear that the scope of the jurisdiction of this tribunal will be
enlarged if this amendment is accepted and it will be inn their power to hand
over such person to any other person or $o restore her to the custody of other
persons or to allow ber to leave the camp. As a matter of fact, unless this
existed in this clause the jurisdiction of the tribunal would have been very
narrow and the assurance which the yhon. mover has - .n to thiz House could
not have possibly been implemented if this provision was not cnlarged.  Now,
with the evlargeinent of this provision much of the ohiection of hon. Members
goes away. At the same time, as was just stated by the hon mover, it is not
within his power at present to see that any other kind of tribunai is sppointed
because according to the agreement with the Pulistan Goveroent the two
8.Ps. constitute the tribunal. I quite see the point but he hiiseit was pleased
to say that he would trv to see that eertain modifications are made in regard to
the agreement so that it might meet the wishes of the House. I beg of him

to'i'ﬂ'::ldllv consider the poiut and do all he can <o far as this matfer is con-
caernad,

We heard in Assam Kamrap Desh men were turned into animuls by magie
and we nlso henrd of the Kazi of Jaunpur who had the capacity of turning
an a8 into u man and a man info an ass. But it was left to the two Govern-
ments to turn two §.Ps. into a tribunal. The very word “"irllunal’”’ denotes
to my mind that there is some sort of a judicial person presiding over it. I
eannot understand why it is that in no ease was there any difference of opinion
between the two 5.Ps. Either the iwo 8.Ps. were too good, or as a matter of
fact they never troubled theinselves or they may have bargained that one
girl is sent to one side and the other is sent to the other side.

. -
The Honourable Shri N. Gopalaswami Ayyangar: Or all the recoveries were
very straightforward?

Pandit Thakur Das Bhargava: That may be so. and if that is so then I have
nothing to say if my friend is satisfied because I have nothing with me to
econtrovert him. All the same, having practised i the Courts for the lust
forty years, I know the S.Ps. are the least competent to decide a complicated
question of this sort. What are the questions referred to them? They are:
whether a person is abducted or not. whether the person should be made over
to the previous husband or the later husband or whether she should be allowed
to go away. These are most intricate questions and the B.Ps. are the least
competent to decide on them. Moreover, this question relating to abducted
persons is a most important question because once it is decided that an abducted
person is to be made over to Pakistan it will be difficult for that person to come
over to India. And may I just humbly enquira as to what would happen to
those provisions of the Constitution which relate to the liberty of the citizen?
It is the Courts alorne which can decide such intricate questions. If there is
no controversy as my friend is pleased to say, then there is no occasion for &
tribunal. If the question is so easy as he thinks then there is no oceasion for
Jegribunal. But if he wants a tribunal let him have u good tribunal appointed

b decide for all time whether the person is to remain a citizen of India or not.
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T can understand that he cannot have any tribunal at all and say that we are
helpless as .there is nothing in the agreement, bui if you want to have & tri-
bunal I would beg of the hon. Minister to kindly see that a proper tribunal
is appoinfed. Section 8 says:

" ‘ob:vithstanding anything contained in any law for the time being in force, no Court.
shall bave jurisdiction—

(a) to eniertain or adjudicate upon any question whether a person is or is not aw

. abducted person;”.

I know the bon. Minister has given an amendment to this. T am very
happy about it and T congratulate him in advance that he has taken away
sub-clauses (a) and (c). But if the elavse is allowed to remain there without
amending it, then the decisions whieh this tribunal takes will be of a very
delicate nature and will be of very great importance to persons in the predica-
ment in which thev will find themselves. My humble submission, therefore,
is that not only should (a) and (c) be taken away but (b) also should be taken
away. Therefore, the scope of the tribunal should be enlarged. This is a good
reason for the personality of the tribunal also to be changed because whereas.
this was a simple question now it isx a much more complicated one.

Therefore, T wonld beo of the hon. Ministar tc do his very hest to see that
thers is an ugreement abouti this that the tribunal to be appointed consists of
judicial persons and persons experienced in judicial tribunals  becauss the-
question before them will he of a very complicated nafure.

Shri Ajit Prasad Jain: Siv, much of what T wanted to soy has already
been said by my hon. fiiend Pandit Thakurdas. As it will be seen from the
amendinent of the hon. Minister, the scope of the matiers on which this
tribunal will he entitled to adjudicate has been very much “widened. The
Tribunal will have the authority not only to decide whether a person is or is
not an abducted person but it will also pass crders as io whether the person
should he restored to his rclatives or handed over to any other person or be
allowed to leave the Camp or be conveyed out of Indin. Obviously the recov-
ered person is a domicile of India. He or she may, have been separated from
the famuly and may at the time of recovery be living in nnother family but the-
Tribunal will have the right to send that person out of Indin. That is a very
serious jhing and no one except an independent authority should have the power
to decide a question like that. It will be too much to entrust these powers to-
Superintendents of Police and T do hope that whatever may be the difficulties
arising from the agreement, the hon. Minister will see that a matter of such
great importunce is not left to the decision of Police Officers who, I may subrmit,
are by no means very judicial-minded but to persons competent to decide-
questions of that nature. The proposition is such san eminent one that Pakistan
should have no difficulty in accepting a proposal of that kind and in fact ib
will be a reciprocal proposal. Whatever may be its effect on India, there will’
be corresponding effect in Pakistan but the liberty of the citizens is a great thing
and it will be unfortunate if that liberty is left to the hands of incompetent
persons or persons who are not well-equipped to decide those questions. T do-
hope that the hon. Minister will make it & point to see that a proper kind of
tribunal is set up.

N sEfATAU g, WM AT EAMIT W T ARG E ¢
(My amendment is as follows:)

“That in sub-clause (2) of clause 6 of the Bill, for the words ‘shall be final' the following
be substitnted, namely :

‘shall be appealable to the High Court..........""
Mr, Chairman: I am sorry that will come later.
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The Honourable Shri N. Gopalaswami Ayyangar: I fully appreciate the
point of view that has been put before the House by those hon. Members who
have expressed a preference for a strictly judicial tribunal to function under
clause 6 of this Bill. Now as my hon. friend Pandit Bhargava has recognized,
it is not possible for us to put into this Bill anything of the kind that has been
suggested in the shupe of these amendments, either a High Court Judge
‘presiding over this Tribunal or a Special Judicial Tribunal to be constituted by
the Central Government. 8o long as the agreement stands, we have got to

- work it but T might point out to the House that if it is possible for the two
Dominions to agree upon to changing the Constitution of this Tribunal on the
lines _suggested by hon. Members or in other ways there will be nothing in
this Bill which will prevent that so long as an agxeement is arrived at. That
is & matter of negotiation between the two Dominions.

_So far as the criticisms regarding the functioning of the Police Officers’
“Tribunals are coneernad, I wish to tell the House that this Tribunal has worked
very satisfactorily. In cases where the two members of the Tribunal were
unible to agree in. the first instance, they referred the matter for advice to
two high-powered officers, 1mz., a Commissioner of a Division in India and a
‘Chief Secretary of a Province in the other Dominion. After getting their
-advice, they considered it and came to a decision finally in agreement. In
cases where the intricacies of the particular dispute were such as to involve
questions of policy, one or two cases have been referred to me, for advice and

‘on the other side to the Minister in-charge of this work in the other Dominion
and that has guided...... )

Shri Jaspat Roy Kapoof: Will this procedure be possible to be adopted here-
after in view of sub-clause 2 of clause 6?

The Honourable Shri N. Gopalaswami Ayyangar: There is nothing which
prevents it. This is only a guestion of taking the adviece of people who are of a
higher status with more experience and who can determine questicns of policy
and so forth. There is nothing to prevent it. Therefore I am only mentioning
‘that to show that we have this point which hon. Members have stressed so
much always in view and have tried to see that satisfactory decisions are arrived
at. But if we want to change the character of the Tribunal, that should be a
matter of further negotiations with the other Dominion and if there is necessity
for doing so, we shall take necessary ateps.

I hope hon. Members will accept the amendment I have moved as amended
by the further amendment of Mr. Jaspat Roy Kapoor.

My, Chairman: What about other amendments?

The Honourable Shri N. Gopalaswami Ayyangar: I do not accept any of the
-other amendments.

Mr. Chairman: I will put the amendment of the hon. Mr. Gopalaswaml
Ayyangar. There is an amendment to this amendment by Mr Kapoor. I will
put it first. g

The question is:

“That in the amendment moved by the H ble Shri N. Gopal i Ayyangar, after
‘the words ‘handed over to any other person’, the words ‘or conveyed out of India’
inserted.”

The motion was adopted.

Mr. OChairman: T will now put the amendment of Shri Gopalaswami
Ayyongar as amended by Mr. Kapoor's amendment.

The question is:
““That in sub-clause (1) of clause & of the Bill, for the words ‘is an abducted person or
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not’, the following be suhstituted :
‘is or is not an abducted person or whether such person should be restored to his or

her relatives or handed over to any other person or conveyed out of India or
o "allowed to leave the camp,’”

The motion was adopted.
o Mr. Chaijrman: The question is:

-
“That in sub-clanse (1) of clause 6 of the Bill, after the words ‘a tribunal’ the following:
be inseried :

‘presided over by a Judge of the High Court and'.”
The motion was nagatived.
Mr. Chairman: T will now put Mr. Barman’s amendment.
Shri Upendrinath Barman: I would like to withdraw my amendment.

Mr. Chairman: His the hon. Member leave of the House to withdraw his:
amendment?

The amendment was, by leave of the Assembly, withdrawn.

Mr, Chairman: We g0 to sub-clause (2) of clayse 6. There are three amend-
4 r.3.  ments. Are any of them acceptable to the hon. Minister?

The Honourable Shri N. Gopalaswami Ayyangar: I do not accept any of the
amendments.

oft sy wTg, ;AT ATA A & FaOvaw § | A S 0F A1 77
FT E:

“That in scb-clause (2) of clause 6 of the Bill, for the words ‘shal] be final’ the follow-
inz be substituted :

‘shall be appealahle to the High Court of the Province in which the Tribunal s
gituated, or where there iz no High Court, to the Supreme Court

Mr, Chairman: The other is a negative amendment and it is therefore outi of
order. =

Shri C. Subramaniam: It only relates to sub-clause (2). You will be pubting
the whole clause to vote. 8o, it will be a subst.anhal amendment, and not.
merely a nerative amendment.

Mr, Chairman: The hon. Member may move it then.
Shri Lakshminarayan Sahu: I move:

“That the Proviso to sob-clanse (2) of clause 6 of the Bill be omitted.”

THE I F F SATST qEH AL FIAT ARATE | CF WA 45 & FF o
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Fgfeg zrzw (Fxecutivetype) #1 g ag et frzges (Tribunal)
§ wgar &= =f # | Tawr & FgA I € % sarar £3 6 | e
g0 F7 § A TAT 9 €S AT & fF wor & qaATEF Avedr gv
arfad, wwrﬁwﬁ?mqmmﬁ#ﬁ@mm!mﬁmww
T 7E 97 2 AT 77 AT dAeT F 7T F@TE |



188 CONSTITUENT ASSEMBLY OF INDIA (LEGISLATIVE) [17rm Dgc. 1940
(English translation of the above speech)

Shri Lakshminarayan Sahu; Two amendments stand in my name. 41 mo

: : ve
iboth the amendments simultaneously: v ’
_ ““That in _sub-clauge (2y of clause 6 of the Bill, for the words ‘shall be final’ the follow-
ing be substituted : e

‘ahall be appeslsble to the High Court of the Province in which the Tribunal is
situated, or where there is no High Court, to the Supreme Courd’.”
Mr, Chairman: The other is 2 negative amendment aud it is therefore out
«of order.
Shri 0. Subramanjam: It only relates to sub-clause (2). You will be putting
the whole clause to vote. ®o, it will be a substantial amendmlent and not
merely a negative amendment.

Mr, Chairman: The hon. Member may move it then.
Shri Lakshminarayan Sahu: I move:
“'I'hat the Proviso to sub-clause (2) of clause 6 of the Bill be omitted.”

¥ do not want to enter in detailed discussion on this matter. The first
suggestion is that persons of considerate disposition should be appointed on the
"Pribunal. It is not proper to appoint persons of executive type having active
temperament on this Tribunal. It is sufficient to say so much only and not
more. Whenever we talk of Tribunals we always keep in mind the fact that
the persons appointed thereupon should be agreeable to the hon. Judge, they
must not be of the executive type. Therefore I do nol take any more time
-and move both the amendments.

Shri Jagpat Roy Kapoor: Sir, I beg to move:

“"Fhat in the Proviso to sub-clause (2) of clause 6 of the Bill the following be added at
the end :

‘after giving to the person or persons interested or concerned, reasonable opportunity

nf being heard’.”’
Sir, the sub-clause after the incorpomtioﬁ,_
‘thus: pi e
*.2) The decision of the tribunal constituted under ihb-section (1) shall be final :

of my amendment would read

Provided that the Central Government may, either of its own motion or on the applica-
tion of any party interested in the matter, review or revise any such decision after giving
to the person or persons interested or concerned, reasonable opportunity of being heard."”

Qir. 1 venture to move this amendment in the hope and belief that hon.
Shri Gopalaswami Ayyangar would consider it not only reasonable, but very
necessary. Obviously when the Central Government is going to review or
revise the decision of the Tribunal, it must before passing its final order, give
 ressonable opportunity to the person or persons concerned or interested in
the matter to represent their case. This, T think, Sir, is an elementary prin-
<iple of jurisprudence. But it may be said that principles of jurisprudence
find no place here. Be that as it may, there is no doubt about the fact that a
person who is_going to be affected by the order must have an opportunity
io be heard. I am sure, Sir, that this principle will be acceptable to the hon.
the Mover.

Mr. Chairman: Amendments moved:
fi) *“That in sub-clause (2) of clause 6 of the Bill, for the words ‘shall be final' the
following be substituted : :
" chall be appealsble to the High Court of the Province in which the Tribunal s
situated, or where there is no High Court, to the Supreme Court’.’

(i) ““That the Proviso to sub-clause (2) of clause 6 of the Bill be omitted.”
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m-‘_iii)d *“That in the Proviso o sub-clause (2) of clanse 6 of the Bill the following be added al
end :

‘afud giving to the p or interested or concerned, reasonable opportunity
. of being heard’.” .

The Honourable Shri N. Gopalaswami Ayyangar: Sir, with regard to the
first amendment, my only answer is that it does not fit into the scheme of this
BiTl at all. I have given my reasons for it in connection with other clauses
which raised more or_less the same issue more than onece and I do not wish to
repeat what I have already said.

As regards the second amendment; in a sense, it is not different from the
first amendment, but ar I did not accept it, it is necessary there should be an
authority to review, to revise au decision of the Tribunal and that should bLe
vested in the Central Government. Therefore, that proviso as it is should
remain.

As regards my hon. friend Shri Jaspat Roy’s amendment I quite see that
ordinary principles of jurisprudence would require this thing to be done, but the
mere fact that these words do not find a place in s particular clanse does not
necessarily mean that that opportugity will not be given. 1 should also like
to meuntion that as the power of revisicn or review is vested in the Central
Government, it will oftentimes not be necessary for them to give a fresh
opportunity to a party interested or concerned, because ull the facts, all their
eontentions, will be reported on to the Central Government before thev take
a decision. Nor will it be convenient for them in every such case to give an
opportunity and hold a regular hearing before coming to a decision. I think
hon. Members might well trust the Government to see that the point of view
of the party interested or concerned is always placed before them before thew
take a decision. BSo I suggest that he does not press his amendment.

Shri Jaspat Roy Kapoor: I agree not to press it, Sir.

Shri Lakshminarayan Sahu: I want my amendments to be put to the House.

Mr, Chairman: The question is:

- -

“That in sub-clause (2) of clause 6 of the Bill, for the words ‘shall be final’ the follow-
ing be eubstituted :

‘shall be appealable tc the High Court of the Province in which the Tribunal is
situated, or where there is no High Court, to the SBupreme Conrt’.”’ :

The motion was negatwed.
Mr, Chairman: The questfion is:
“That the Proviso to sub.clause (2) of clause 6 of the Bill be omitted.”

The motion was negatived.

Shri Jaspat Roy Kapoeor: Sir, 1 wish to withdraw the amendment.

Mr. Chairman: Has the hon. Member leave of the House to withdraw his
amendment?

The amendment was, by leave of the Assembly, withdrawn.
Mr. Chairman: The question is:

“That clause 6, as amended, stand part of the Bill."”

The motion was adopted.

Clause 6, as amended, was added to the Bill.
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Sjt. Rohini KEumar Chaudhuri: Sir, I move:

“That in sub-clause (2) of clause 7 of the Bill, for the words and hold the i
custody’, the worde ‘the person’ be substituted.” ! e words & 'permn -

The amended section will read thus: o

"Anﬂ officer or authority to whom the custody of any abducted person has been delivered
under the provisions of sub-section (1) shall be entitled to receive the person in custody and
elf.her restore such person to his or her relatives or convey such person out of India.” °

What 1 object to under this c’ause is that there are so :nany bringing i
and bringing out of the custody under this law that it is very objectionable.
First of all, the Asst. Sub-Inspector takes charge of the woman. He keeps
that woman in his custody for some time; no definite period hus been prescribed
for deteution in his custody. As I had once before, even in the Criminal
Procedure Code there is u time limnit prescribed, 24 hours, but here under this
law no such time limit has been prescribed. After kecping the woman in his
custody for some time, he makes her over to the Camp, and in the Camp she
remains for some length of time. What is the length of time during which
she can be detained has not been prescribed in this latter case also. After that
what happens? She is handed over to any other officer and that officer is
entitled to keep her in his custody for some time. And so three opportunities
are given for her to be detained: The woman can be detained once by the
Asst. Sub-Inspector, then by the officer in charge of the Camp and then again
by another officer who keeps the woman for some time and then either takes
ber out of India or restores her to her relatives What is the idea of this third
officer keeping the womsan in his custody? The woman can be brought out of
the camp only when everything is ready, when she can either be restored to
her relatives or sent out of India. Where is the necessity for this woman
heirg kept in his custody for any length of time. In the first case, there is
gome qualification. It is seid that she ghould be handed over to the Camp
as early as possible with the least possible delay. In the third case, in the
final stage, there is no limit of time during which the womnan can be kept in
custody? Why this generosity to this third cfficer T do not understand. So.
Sir, T submit that the clause should be amended in the manner I have sug-
gested so that vou should make enquiries immediately and either hand her
aver to her relatives or send her out of India. That is my whole point.

Mr. Chairman: Amendment moved:

“That in snb-clanss (2\ of clause 7 of the Bill, for the words ‘an? hold the person im
custody’, the words ‘the person’, be substituted.”

B‘hﬂ{]RMJﬂn: Sir, I beg to move:

“That in suberlanse (2) of clause 7 of the Bill, the following be added at the end :
‘as the Provincial Government may direct’.”

In order to apprecisle, the implications of this amendment, T would like
to explain the yprocedure for the recovery of abducted persons thab is laid down
in this Bil! and contemplated in the Inter-Dominion Agreement. As soon a8
a Police Officer gets information about an abducted person, he goes and recovers
that abducted person and with the least possible delay, he will carry that
abducted person to what are known as primary camps. From that  camp,
that person is liable to be sent to a transit or basic camp, if both the superin-
tendents of nolice—one from Tndin. and the other from Pakistan—agree that
n persnr is an ahducted person or otherwise, the matter ends. In case of
doubt. the person has necessarily fo be carried to the transit eamp. I am
referring, Sir. to poragraph 8 of the Tnter-Dominion Agreement, which says:
zmBren in doubtful or resisting cases, 0o recovered women will be given up or Teleased

withaut beint bronght to the Provincial Transit Camp at Lahore or Jullu_ndu_ €xcept where
the Provincial Organiser of the other Dominion agrees to smch a course in any special ense.
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After the recovered women are hroug]:t. to the Provincial Transit Camp at Lahore or
Jullandur, each doubtful or resisting case should be enquired into and resolved by the S.Ps.
The case may be referred to High Powered Officers of the two Dominions for resolution.”

Now, theMe transit camps- according to para. 2 of the Inter-Dominion
Agreergent are managed in the case of the Jullundur Camp by the two social
workers of Pakistan, and in the case of the Lahore Camp by the two social
workers of India. From these transit camps....

e
The Honourable Shri N. Gopalaswami Ayyangar: Base camps.

Shri Ajit Prasad Jain: T am referring to paragraph 2, and then they call
these camps as fransit camps.

The Honourable Shri N. Gopalaswami Ayyangar: Now called Base Camps.

Shri Ajit Prasad Jain: Now from these Bage Camps, abducted persons can
be transferred from Jullunder to Lahore snd from Lahore to Jullundur.
Arrangements for transporting from Jullundur to Lahore will be under the
workers of Pakistan. Now, Bir, this means that once an ahducted person is
handed over to the Base Camp at Jullundur, that person will continuously
remain in the custody of the social workers of Pakistan. Now, the present
clause authorises any officer in charge of the camp to deliver any abducted per-
son detained in the camp io the custody of such officer or authority as the
Provincial Government may, by general or special order, specify in this behalf.
What are the powers of the person to whom an abducted person has been
entrusted under sub-clause (1)? He is entitled to hold that person in custody
and either restore such person to his or her relatives or convey such person
out of India. It is a very serious thing that a citizen of our Deminion should -
be sent out of that Dominion and that such decision should be in the hands
of the persons managing the Base Camp at Jullundur. Such orders should be
passed by the Provincial Government so that the people may have confidence.
In fact, during the past two or three days that this Bill has been under dis-
cussion, much has been said against the method in which recovery of abducted
person is being done. I do not necessarily subscribe to those complaints, but
I do submit that the procedure laid down in this Bill should be one which will
inspire confidence in this country, and therefore I have suggested this small
amendment that final orders as to whether a person should or should not be
convévedwout of India should be passed by & responsible authority and i.e. the
Pmlvin;ial Government, and not by persons managing the Base Camp a
Jullundur.

The Honourable Shri N. Gopalaswami Ayyangar: May I draw the hon.
Member’s attention to the amendnient to clause 6 which we have just passed.
The decision as to whether a person should be conveved out of India will be in
the hands of the Tribunal.

Shri Afit Prasad Jain: Section 7 is independent of Section 6 of the Bill.
In fact. this sub-clause (2) refers only to cases where a person has been deli-
vered to the custody of a person, not under clause & at the instance of the
Tribunal but at the instance of the Provinecial Government.

The Honoufable Shri K. Santhanam: Clause 7 can come into operation only
after the procedure in clause 6 has been observed, and the officer has to be
appointed by the Provincial Government; not by Pakistan but by our own
Provineial Government.

Shri Ajit Prasad Jain: If no person will be sent out of India except under the
orders paséed by the Tribunal, T have no objection, but if clause # and clause T
contemplate some cases ir. which even & single person can be sent out of Indis
without the orders of the Tribunal, then T have very strong objection to that
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My view is that if & person is to be sent out of India, it should be done only
under the orders of the proper authority, and even supposing it is an Indian

.;ﬁﬁl&i, as hon. Mr. Santhanam has said, I do not feel inclined to agree with
im, . -

Mr. Chaifman: I do not think that section 7 applies to the case which you
are contemplating. Tt applies only to the custody of persons here in the Domiii-
ion of India. .

“Shri Ajit Prasad Jain: It says person or authority and the social workers

managing the Jullundur Camp are slso authority and abducted persons may be
entrusted to their custody.

The Honourable Shri N. Gopalaswami Ayyangar: 1 think the hon. Member’s
difficulty will disappear if I explain that under clause 7(1) it is the officer in
charge of a camp that may deliver an abducted person to the custody of an officer
or authority appointed by the Provincial Government. —Now the officer in
charge of a camp who is in charge of the persons detsined in that eamp has to
submit cases of such persons to the Tribunal for disposal under the powers
given to that Tribunal under clause 6. Therefore, although the custody is
handed over to the officer named by the Provincial Government that officer
who has got custody in that regular way has the right to receive and hold a
person for the purpose of restoring her to his or her relatives or conveying such
person out of India. That can only follow from the order of the tribunal.

Shri Afit Prasad Jain: May I take it that it is & definite undertaking that no
abducted person shall be sent out of India except under the orders passed by
the tribunal?

Some Honourable Members: Yes, yes.
Mr, Chairman;: Amendment moved:

““That 1n sub-clause (2) of clanse T of the Bil', the following he added at the end:
‘ae the Provincial Government may direct’.”

Shrimati Purnima Banerji (U.P.: General): Will the hen. Minister inform
us that under clause 6 is this tribunal going to he expanded or will it be. con-
stituted by the t.vg'o.S'uperintendant.s of Police of the two Dominions?

The Honourable Shri N. Gopalaswami Ayyangar: I have already said that
the constitution of the Tribunal is now determined by the terms of the agree-
ment between the two Dominions and as to whether it should be changed,
how far it might be changed and so on, is a matter of further negotiation bet-
ween the two Dominions. .

Pandit Thakur Das Bhargava: May I know if this Tribunal will exercise
jurisdiction in the case of the registered unwilling cases? :

An Honourable Member: A_ll cases which are referred to it.

"The Honourable Shri N. Gopalaswami Ayyangar: In other eases it is perfectly
accepted by everybody. -

Shri H. V. Pataskar: Section 7 may come into operation without section
& being applied at all. In section 7, it says: **Any officer in charge of a camp
may deliver any abducted person detamned ...” and without a ease voming under
section 6, what will happen? A person could be removed by the officer in
charge of the camp and the officer will send him out of India. :

The Honowsable Shri N. Gopalaswami Ayyangar: The person who is the
subject of these proceedings is a person detained in & camp. There is am
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sofficer in charge. of that camp and there is n. tribunal which sits over persons
in the camp, which passes orders as to what should be done with persons and in
accordance, %with that order, the person is handed over to any authority that
may be,designated by the Provincial Government.

Shri H. V. Pataskar: After the question is decided by the tribunal, then
aMe he may be transferred. Some suck provision should be there.

Shri Ajit Prafad Jain: There may be cases where the Tribupal may not
come in. Will it not be open to the social workers in charge of the basic camp
to send such persons away to Pakistan straightoff?

Mr. Chairman: I think these questions may be put after the hon. Minister
replies. Probably, if he replies, all these doubts will be made clear.

Shri Jaspat Roy kapoor: I only wish to say if the Chair would point out
one amendment which the hon. Minister proposes to move hereafter, it will
solve the difficulty.

Mr. Chairman: That will be clear after the hon. Minister moves the amend-
ment. He can hold on till then. :

Shri Lakshminarayan Sahu rose-—

The Honourable Shri N. Gopalaswami Ayyangar: May 1 tell the hon.
Member the officer is always a lady. i

Shri Lakshminarayan Sahu: Then, I do not- move the amendment.

The Honourable Shri N. Gopalaswami Ayyangar: I do not think there is
anything reallv to add to whaf I have already said. The wain thing is that
we are providing for immediate detention in & camp. There is an officer in
charge of & camp. There is also a Tribunal which gives decisions about the
disposal of persons in the camp and after those decisions are given, they are
handed over to particular people or conveyed out of India or they are handed
over to an officer or authority nominated by the Provineial Government and
until the actual conveyance out of India is completed the person has to be in
the custodw of the officer concerned. The idea is during that intervening
period ‘she has to be in some kind of custody at the end of which she is handed
over to her original relatives or conveyed out of India or disposed of otherwise.

v

Dr. P. 8. Deshmukh (C. P. and Berar: General): There is a doubt in the
minds of many hon. Members and the doubt is something like this: Ts the
Tribunal the only constituted body which will declare a person to be an abdue-

¥ ted person? As it appears from the speeches certain persons are declared to
be abducted persons without any reference to the tribunal. So long as there
is no clause that there shall be no abducted person declared as such unless
the case is referred to the tribunal, the apprehension in our minds is, T think *
genuine. Because any workers. or anv other people without reference to the
eamp or the Tribunal may by mutual understanding declare a certain person
to be an abducted person and an officer who is purported to act on bhehnlf of the
Provincial - Government may take upon himself the responsibility of sending
that person away. The clarification asked for refers to this contingency arising.
*  fThe Honourable Shri N. Gopalaswami Ayyangar: What the hon. Member
fears apparently is that without a case being put before the Tribunal somebody
might take a decision that the person concerned is an abducted person and ther
proceed to hand over that person to an officer nominated by the Provincisl
Government who might dispose of her in any way he likes. Now the actual
-experience is that in a very large number of cases, there is absolutely no dispute
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as to whether a person is an abducted person or not, and from the beginning,
from the point of regovery to the point of taking to theecamp and Goming to
» & decision a8 to whether she is an abducted person or not, nobody raises any
objection.  Everybody is agreed about it. So in order to smoothen the
early restoration of the person fo her relatives action is taken for the purpnss
of handing over, but if any question is raised about whether ghe is an abdutted
person or nob, then the thing is put before the fribunal. That is what is
done ab present. I can also tell the hon. Member that we have got checks
against this sort of abuse. One is that these camps are run under the general
supervision of the Deputy Commissioner of the District who has got to go to the
camps and see which persons have come in, who have been handed over, and
so forth. The Tribunal iteelf when it sits over a particular case, also looks
into the working of a particular camp and sees that things are properly done,
and 8o on. That is what happens at present. It is quite within our power
in regulating the procedure, to issue instructions to the Tribunal that the
Tribunal should look into every case before a final order is made us to parti-
cular persons. If the hon. Members are anxious that I should issue the
instructions, I shall do so.

Dr. P. 8. Deshmukh: That should be the only body which will declare any
person to be an sbducted person. Unless this is done, there are likely to be
difficulties. :

Sjt. Roliini Kumar Chaudhuri: I withdraw my smendment.

Mr. Ohairman: Has the hon, Member leave of the House to withdraw his
smendment?

The amendment was, by leave of the Assembly, withdrawn.

Shri Ajit Prasad Jain: In view of the essurance given by the hon. Minister
that no abducted person will be sent out of India except under the orders of the
tribunal, T withdraw my amendment.

Mr. Ohairman: Has the hon. Member leave of the House to withdraw his
amendment? .

The amendment was, by leave of the Assembly, withdraun.

Mr. Ohairman: The question is:
“That Clause 7 stand part of the Bill.”
The motion was adopted,

(Mause T was added to the Bill.

The Honourahle Shri N. Gopalaswami Ayyangar: Sir, I propose to move
my amendment go that the other amendments may be avoided. This parti-
cular clause is an elaborafion of the corresponding clause in the ordinanhce
now in force. That clause is in keeping with and in the same terms as the
corresponding clause in the Pakistan ordinance.  After considerable discus-
sion, I agreed to restore the clause in the existing ordinance for the . main
reason that at present the Pakistan ordinance does not contain it and it is
best to make a change in this particular clause after an agreement has been
reached with Pakistan. 8o T move: i

“That for clause 8 of the Bill, the following be substituted :

‘8. Detontion in camp not to be questioned by Court.—Notwithstanding anwthing con-
tained in any other law for the time being in force, the detention of any abducted person
in a camp in accordance with the provieions of this Act shall be lawful and shall mot be
<olled in quesfion in any court.” "
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Mr. Chairman: Amendment moved:

“That for clause B of the Bill, the follawing be substituted :

'8 ._D“(.ntion in camp not to be guestioned by Court.—Notwithstanding anything con-
tainedy in any other law for the time ing in force, the detention of any abducted persom
in a camp in accordance with the provisions of this Act shall be lawful and shall not be
called In question in any court.’

¢ Prot. Shibban TLal Saksena (U. P.: Genersl): Sir, I beg to move:

“That clause 8 of the Bill be omitted.”

Mr. Chairman: Ii is a negative amendment; it is out of order.
Prof. Shibban La] Saksens: This is s clause in & Bill.

Some Honourable Members: No, No.

Mr, Chairman: This is a full clause.

Pandit Thakur Das Bhargava: I do not propose to move my amendment;
but I propose to speak on the clause.

Sardar Hukam Singh: My amendment has been virtually accepted by the
bon. Minister; I need not move it.

Mr. Chairman: Part (b) does not exist in tl;e new amendment. Does the
bon. Member Sjt. Rohini Kumar want fo move his amendment?

Shri 0. Subramaniam: It still existe; an amendment to the existing clause
has just been moved by the hon. Minister. ~The existing clause is still there.

The Homourable Shri N. Gopalaswami Ayyangar: That won't exist. That
is the amendment.

Mr. Chairman: Tt won't exist if that amendment iz accepted, and that

amendment has been moved by the hon. Minister. 1In view of that, does
Mr. Rohini Kumar Chaudhuri want to move his amendment?

Sit. Bohini Kumar Ohsudhuri: T do not quite follow, Bir. If the hon.
Ministes’s amendment is for having a new clause, we have a right to amend it

Mr. Chairman: But, the hon. Member has not sent in any amendment to
that.

Sijt. Rohini Kumar Chaudhuri: It has been circulated now.

Mr. Ohalrman: Sufficient notice of that has been given. The hon.. Member
should give three days’ notice for any amendment.

Sit. Rohini Kumar Chaundhuri: If you hold my amendment out of order, I
do not move: otherwise I shall move. If you think it ig in order, 1 shall
move it.

Mr. Chairman: 1 cannot rule it out of order. In view of the amendment
moved by hon. Shri N. Gopalaswami Ayyangar. this should be out of place.
1t is for you to move or not. i

Shri T. A. Ramalingam Ohettiar (Madras: General): That amendment may
be put to vote and if that is accepted this will not arire

Mr. Ohairman: I shall put it fo vote and if it is not accepted, you can move
your amendment.

Shri Jaspat Roy Kapoor: On a point of order. Sir. Will it be in-order to
ut one smendment to a clause to vote and noi allow the others to be moved
gimultaneously? It is possible that some of us—I am only talking abouf
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the propriety of the procedure—may accept Mr. Rohini Kumar Chgudhuri’s
amendment. The ordinary procedure adopted so far has been thaf:all the
amendments to a particular clause are allowed to be moved and then <hey
are put to the vote. !

Mr. Ohairman: This is & clause which substitutes the jrhdle clause. X

that is adopted, all other amendments will be out of order. It has always
a preference.

The Honourable Shri N. Gopalaswami Ayyangar: There is no point in any
amendment being moved to some clause which I do not own.

Mr. Ohajrman: The new amendment is under discussion.

Shri Jagpat Roy Kapoor: I do not think the position is like that: _Tt is
not as if the original clause is not owned by the hon. Bhri N. Gopalaswami
Ayyangar. If it is not owned by him, there is no section to which an amend-
ment can be moved by him. T think the procedure is, first the original clause
8 should be moved. That is always taken to be moved formally. Tt is only
when that does exist, that any amendment from any Member, even though
he may be the Minister in charge. can be moved.

Mr. Chairman: Since this is an amendment substituting the old section,
it has preference over other amendments. If that is accepted, all the other

amendments will be out of order. I think it is perfectly all right.

Pandit Thakur Das Bhargava: Sir, I again have to congratulate the hom.
the mover of the Bill for bringing this amendment before the House. The.
original parts (a) and (b) of clause 8 were objectionable. I am very glad
that they have been. removed by this amendment, :

But, the proposed amendmient contains the same words existing in the
provisions of the Pakistan Ordinance, What I object to both in this amend-
ment as well as in the Pakistan Ordinance are, these worde: ‘‘and shall not
be called in question in any court’’, which means, Sir, that even the Supreme
Court. when it comes into existence, will not be competent to call in question
anv such detention. If you will kindly see the agreement between Pakistan
and Tndia, there is no such provision, that the power of the High Courts and
the Supreme Court wherever existing shall bs taken away. It may be con-
tended that the Supreme Court has not come into existence. But, we know
very well that the Supreme Court is coming into existence and we cannot
deliberately frame our laws in such a manner that we ignore the possibility of
jurisdiction being exercised by the Supreme Court. The detention contemp-
lated under this Bill shall not be questioned by any court of law and it takes
away the fundamental rights of the citizens of India. So far as the deten-
tion is concerned it is perfectly right to say that it is lawful. But to say
that this detention will not be questioned any more is too much. Therefore
I submit that this is opposed to the fundamental rights guaranteed in the
Constitution and is opposed to section 491 of the Criminal Procedure Code.
The writ of habeas corpus is always open and I do not think that we shall be
doing the right thing by using these words and specially when this agreement
does not bind us to have a provision like this, I do not think we are justified

“in having these words. ;

Sit. Rohini Kumar Chaudhuri: Sir, T want to have the position made clear
Clause (c) says:

“to question the legality of any action taken under section 4 or section T hy any polwe
or other. officer or authorify for the recovery and restoration of any ahducted person.
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In the pew amendment of the hon. Minister this has been omitted with the
result, I hope, that it will be competent for any person to question the legality
of any sction under section 4 or 7. That would be reasonable also, because.
althoughr&.here is & provision for an appeal or revision under clause 6, the
“Cengral Government may either of its own motion or on the application of
any party interested in the matter, review or revise any such decision.”” But
so far as the more objectionable clauses 4 and 7 are concerned where police

cers have been given authority, there is no provision for appeal. There-
fore it stands to reason that clause (c¢) should be dropped. The uew sweud-
ment only covers clause (b), viz., ‘‘to question the detention of any abducted
person in & camp in aceordance with the provisions of this Acf.” That can-
not be questioned but the rest of the matter can be questioned. If that is
the view I would have no objection.

The Honourable Shri N. Gopalaswami Ayyangar: The hon. Member is a
lawyer and be can certainly interpret the clause. If only detention is men-
ioned as being barred from the jurisdiction of a court of law, other things are
deft open.

Pandit Hirday Nath Eunzru (U. P.: General): What does the hon. Minister
‘mean?

The Honourable Shri N. Gopalaswami Ayyangar: I only wish to mention in
answer to Pandit Thaekur Das Bhargave....

Pandit Hirday Nath Kunzru: Does any detained person have a writ of
habeas corpus to the Supreme Court or not?

“The Honourable Shri N, Gopalaswami Ayyangar: As it is fhere is no speci-
fic barring of habeas corpus in the Bill that is before the House now. But
in view of the fact that my hon. friend Pandit Thakur Das Bhargava reférred
to what might or might not happen under the new Constitution the only thing
that 1 can draw attention to is, if it is considered that it is a curtailment of
‘personal liberty and it affects article 21 of the Constitution, so long as we

ribe a procedure by law for the curtailment of such liberty, that procedure
will be followed under article 21. - Of course hon. Members know that there
is & clause about the Supreme Court’s interference in the shape of writ of
hobeas corpus or other kinds of writs. If the interpretation should be that
what we have provided in this particular Bill is not quite in accordance with
article 21 or any other provision of the Constitution, then of course the
remedy under the Constitution for a writ of habeas corpus will remain.  Or
i it is considered that the Central Legislature has overstepped its bounds in
enacting this law and that it is not consistent with the constitution, it be-
.comes invalid after the constitution comes into force, unless ss the hon.
Member knows the President meanwhile issues some order to bring the pro-
visions of a previous law into conformity with the Constitution. ~ That, so
Har as I am able to say at present, on a cursory look into the Constitution,
‘will be the position.

Pandit Hirdsy Nath Kungruo: Should not that matter be considered - fur-
-ther?  This particular clause which the House is considering may be in
.accordance with the law now but in a very short time the Constitution of
India will come into force. Ts it not necessary for Government then to see
-whether the provision that they have included in the Bill will be in consonance
with the Constitution of India? My hon. friend Shri Gopalaswami Ayyangar

“thas drawn attention to article.21 of the Constitufion, which is as follows: -

“No n shall be deprived of his life or personal liberty except according to prvce-
dure established by law.” e o e : : S
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We all know that when this particular article was under i ion i

rise to & great deal of debate and the form in which it h::ngi?nm:aﬁ gidg:f::
give satisfaction to the Constituent Assembly. Rut then we fouttl under.
another article thut the Supreme Court will have the right to consider wiether
& person has been lawfully detained or not. It may be that if & person has
been detained in accordance with the law the Supreme Court may be unablg?
o do anything.  Is the object only detention or will it prevent a perfon

from making an application to the S i i
from, naking ‘ upreme Court to consider the legality of

When it is said that action taken under this Act shall not be questioned
in any court of law what we should like to know is whether this prevents an
n_ggneved_perpop from applying to the Supreme Court to consider. whether
his detention is in accordsnce with law. If this procedure will allow an appesl

g:r this Act what is the purpose of having such a provision in the present

The Honmourable Shri N. Gopalaswami Ayyangar: May I lain the i-
tion? I do not think that anything in this law would, gftaretx-h?e comingpi?lstlo
force of the new Constitution, prevent any person detained in a camp fromx
applying to the SBupreme Court for redress on the ground that he had been
deprived of his personal liberty against the law of the land. The application
can certainly be made. If the hon. Member wants me to say whether he
will necessarily obtain a writ of habeas corpus on such application, it is not
a matter on which I can give a ruling today. That will depend upon what
the Supreme Court then thinks of the validity of this particular law......
Shri 0. Subramaniam: It will depend upon the circumstances of each
case. .

The Honourable Shri N. Gopalaswami Ayyangar: Yes. BSo far as the
question whether we should nof consider this matter now fully and enack
something which may not be in accordance with the powers of the Central
Legislature under the Constitution. all T have to say is that when the time
arrives for our examining the existing laws for the purpose of seeing owhether
they are in conformity with the Constitution, if we come to the conclusion
thet there is something in this Bill which is not quite in accordance
with it but that still we want the substance of it to be retained, in order to
bring the provisions of this law into conformity with the Constitution we
have taken power under the Constitution for enabling the President during &
certain period after the Constitution comes into force to issue such orders as-
may be necessary to bring it into such conformity. That is what I referred
to in my previous remsarks.

.

Dr. P. S. Deshmukh: I do not think the position is quite clear. ~Whab
my hon. friend Pandit Hirday Nath Kunzru wanted to know was whether by
this legislation it was the intention of the Mover to keep the habeqs corpus
petition open or not. It is no use saying it will depend on the Supreme Court
to decide. What is the intention of the Government in this respect? Are
these provisions expected to bar it or is the position otherwise?

Shri . Subramsniam: We cannot bar it. even if we wish to.

Pandit Thakur Das Bhargava: Such a provision will be void and the Presi-
dent or the Committee which will be appointed to adapt these laws withr
reference to the provisions of the Constitution will ultimately decide the matter
under section 372 of the Constitution.
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Mr. Chairmén: I think the hon. Minister has made the position clear.

The question is:

“That ®r clause 8 of the Bill, the following be substituted:

‘8. Petention in ramp nt lo  he guostiened by Couwrt —Notwithetamling arything com-
tained W any other law for the time being in force, the detention of any abducted persom
in a camp in accordance with. the provierns of this Act shall be |.wiul and shall mot be

W-" mm guestion in amy court.’ ”
The motion was adopted. L
Mr. Obairman: The question is: .
"'i‘hat clause 8, amended, stand part of the Bill.’"
The motion was adopted.
Clause B, ag amended, was added to the Bill.
Clause 9 was added to the Eill,

The Honourable Shri N. Gopalaswami Ayyangar: Sir, I move:
“That in part (b) of sub-clause (2) of clause 10 of the Bill, fm-% full-stop at the elld.
a semi-colon be substituted and the fillowing new part be added

‘(c) the manner in which any abducted person may be delivered to the custody of guy
officer or authority under Section 7 or restored to his or her relatives or conveyed

[T

out of India by any such officer or authority.
This results from the enlargement of the functions of the Tribunal which we
have carried out in clause 6. We take power to frame rules for governing the
procedure in respect of all these matters.

Mr. Chairman: Mr. Jaspat Roy Kapoor hus tabled two amendments fe
clause 10. Are they acceptable?

Shri Jaspat Roy Kapoor: I think they will be helpful to the Government.
They are only intended to fill in a lacuna. If the hon. Minister feels like
&Beepting them I will move them, otherwise not.

The Eonourable Shri N. Gopalaswami Ayyangar: Sir, I do not think they
are very Decessary. We have the general power to make rules.

Mr. Chairman: The question is:

“That in part (b) of sub-clanse (2) of clave. 10 of the Bill, for the full-etap at the end,
semi colon be substituted and the following new part be added:
‘(c) the manner in which any abducted person may be delivered to the custody of any
officer or authority under Section 7 or restored to hns or her relatives or conveyed.
out of India by any such officer or authority.’

The motion was adopted.
Mr. Chairman: The question is:
“That claunse 10, as amended, stand part of the Bill.”

The motion was adopted.
Clause 10, as amended, was added to the Bill.

Clause 11 was added to the Bill.

Shrimati G. Durgabai (Madras: General): There are two ameaxdments
standing in my name. They are in the Revised Consolidated List.

Mr. Chairman: Are they acceptable to the hon. Minister?
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The Honourable Shri N. Gopalaswami Ayyangar: I%think I gave the hon.
Member a different impression. If the has no objection 1 sha'l accept the
substance of one of her amendments to Clause 1. 1-'-

Shri Jaspat Roy Eapoor: Sir, T beg to move: E

“That m sub-clause (2) of ause i «i -the Bill, the words ‘the Unitad Provinces® and,
the words -and the United Btate of Rajasthan’' be omitted.” &

Sir, this is an amendment about which I have strong feelings and views.
1 consider that it is absolutely unnecessary to rope in the United Provinces
und the United State of Rajasthan within the four corners of this legislation.
There is absolutely no justification for it. I do not think it will be possible
for the hon. Mover to take his stand on any provision of the = Agreement bet-
ween this Dominion and the other Dominion. The Agreement nowhere lays
down the particular States to which this legislation should be made applicable.
The underlying idea of the legislation I understand is simply this that such a
legislation should be enacted for the purpose of recovering women and children
from States where they have been abducted. But the United Provinces and
the United State of Rajasthan are the twc particular places which I find were
not guilty of having abducted many women and children.

The Honourable Shri N. Gopalaswami Ayyangar: Did the hon. Member say
“‘any’’ or ‘‘many’’? '

Shri Jaspat Roy Eapoor: I said “many”’, but then I will be absolutely on-
safe ground so far as the United Provinces is concerned if I use the word
“any’’. In the original Ordinance which was promulgated in Januvary 1049
the United Provinces was not mentioned at all. 1 do not understand -what
new circumstances have arisen between January 1949 and now to have neces-
sitated the incorporation of the Unifed Provinces within the purview of this
Mg Bill. I would like to refer the hon. mover of this Bill {o the Rehabili-

. tation Review which has been published by the Rehabilitation
Depurtment which gives the figures regarding recovered persons between. the
1st of August, 1948, and June 1949. During this period I find from table 8
printed on page 44 of this Review that only ten persons were recovered from
any portion of the country outside East Punjab and the P.E.P.5.U. So far
as the U. P. is concerned, I think not one abducted person has been #recovered
during this period from U. P. T am also inclined to the view that even
during the period subsequent to June 1949, and up till now, there™ has been
no case of an abducted person having been recovered from U. P. Why then
should this legislation be made applicable to the United Provinces and to -the
United States of Rajasthan? We in the United Provinces have behaved like
very good boys. Nobody has been abducted there and no récovery has been
effected there and I see no reason why our fair name should be tarnished like
this. Sub-clause (2) says:

“1t extends to the United Provinces, the Provinces of East Punjab and 'Delhi, the
Patiala and East’ Punjab States Union and the United State of Rajasthan.”

The rest of India is not touched, and rightly so. But then what applies to
the rest of India must also apply to the United Provinces because there has
been hardly any case of abduction in the United Provinces. T do not want
the_impression to go about that there has been a large number of abductions
in the United Provinces and that therefore it has been necessary to rope in
the United Provinces also for the purpose of this drastic executive legislation.

" The Honourahle Shri N. Gopalaswami Ayyangar: May I answer this parti-
cular point straightaway? I gather from the hon. Member's speech that he
does not object to the United States of TRajasthan. From the statement
from which he did d*aw some inferences, it will be found that about 270 people
have been recovered from the Rajasthan Union.
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8hri Jaspat Roy Kapoor: Not during the period 1st Auguét 1948 to J une,
‘1949 or up to now. Prior to that there were cases so far as the R‘a}aathan Unicn
is eoncerned. But why bring in the U. P.?

Ec’nourable Sari N. Gopalaswami Ayyangar: We have not had any
.defin¥e report that there are not more people to be recovered from Rajasthan.
e have recovered about 270 so far. So far as the U. P. is concerned, there
gﬂﬂ attempt to throw any dirt upon U. P. What really happens is this:
Though there may not have been abductions from the U. P. itself, there are
cases whefe abducted women, perhaps abdueted elsewhere, have been taken into
the U. P., and quite a considerable number too. It is necessary to recover
them and the particular officers in that Province have got to have the powers to
do the recovery. ] : :

Prof. Shibban La] Saksena: Arc there any cases?

-8hri Jaspat Roy Eapoor: The Government report and the figures quoted
‘therein do not support this contention.

The Honourable Shri N. Gopalaswami Ayyangar: I am afraid the lon.
Member is laying too much stress on the literal wording of the statement from
which he has read. What happens is that we do not haye any special organisa-
tion in the U. P. but recoveries are made, and the recoveries made in U. P.
go inta the stutistics of Delhi Province. That is why it is not separately shown.

Mr. Chairman: I will put the amendment to the House. The question is i

“That in sub-clause (2) of cliuse ! ci toe Bill, the words ‘tht Unsited IMroviucer' and
the words ‘and the United State of Rajasthan' be omitted.”

The motion was negatived.
v-'!‘
Mr. Ohairmagn: Shrimati Durgabai.

8hri B. L. Sondhi: Are we going on still? We have got a committee meeting.

M. Chairman: If the House agrees we may finizh this Bill.

- Bardar Bhopinder Eingh Man: Sir, I may clear a point in this conpection.
1 have to move an amendment to the Preamble.” It is a very substantial
amendmeut and it will be a rather difficult and uphill task for me  to build up
my case, 43 the nerves of the hon. Members are strained. My speech may be a
bit longish and it may be irksome for them. I may certain] :

‘ . k c y take a very !
time to dispel the erroneous impression that the hon. Mover has created and :Ir;g
.to build up my case. -

Mr. Obairman: Then the House will stand adjourned.

- The Assembly then adjourned till o Quarter to Eleven o the Clock
Monday, the 19th December, 1949. n of the Clock on
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