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INAUGURAL CEREMONY

(Central Hall, Parliament House, New Delhi)

11 AM. 6 JaNuaRy, 1986

Mr. Speaker, Bal Ram Jakhar (India): Your Excellency, the
Vice-President of India, Hon. Speakers and Presiding Officers, Dis-
tinguished Guests, Hon. Members of Parliament, Ladies and Gentle-
men:

It is my proud privilege today to extend a hearty welcome to
the Hon. Vice-President of India for having made it convenient to
agree to 1naugurate the Eighth Conference of Commonwealth
Speakers and Presiding Officers and release the Special Cover with
first day cancellation of stamps in commemoration of the vccasion.
Hon. Speakers and Presiding Officers. I warmly welcome you to
New Delhi. It is a great pleasure for us to have you all here for
this Conference. All of you, Excellencies are old and esteemed
friends. I have been looking forward to this occasion to benefit by
mutual exchange of ideas on the working of parliamentary institu-
tions, to meet and know you more closely and to strengthen our

friendships.

Excellencies, we are members of the Commonwealth family
which is a unique experiment in internajiopal cooperation and
international lving. Besides the United Nations and the Noa-
Aligned Movement, the Commonwealth is the largest and the most
representative forum of countries. Its membership today spams six
continents and seven oceans embracing more thaa 2 third of the
world’s population. It comprises peoples of widely divergent races,
languages, regions, religions and cultures rapging from the poor
and the developing countries to the developed ones. It is a volun-
tary organisation of the nations which have come together not only
to ;erve their national interests but also to conizipute towards the
evolution of an international order which will promote peace, har-
mony and progress among the countries of the world: One may ask,
“What is the bond that holds together peoples so geogrgphxcally.
racially and economically diverse as the members of this great
Commonwealth?”" Perhaps it is our common desize for universa!

1
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peace and prosperity, our respect for rule of law, our recognition of
human freeaom, equality and digmty. Then there is also our
common 1nterest in tne parhamentary form of Government,

Over the years, the Commonwealth has built up a lattice-work
of mutual cooperation and consultation at all levels, governmental
and non-governmental, in alj spaeres, political, economic, technical,
social etc. At the parliamentary level, we have the Cormmonwealth
Parliamentary Association which aims to promote Commonwealth
understanding and respect for parliamentary institutions. The
Commonwealth Parliamentary Association acts as a useful machinery
for regular consultations between members of the Commonwealth
legislatures and its meetings provide opportunities to share experi-
ences and discuss matters of common concern and interesi. A new
dimension has been added to this inter-parliamentary cooperation
in the Commonwealth by the Conference of the Commonwealth
Speakers and Presiding Officers. This started in 1969 and this is

the Eighth Conference that we are holding now and this is the
second one in India.

We in the Commonwealth are placed in an advantageous position
as we, among ourselves, have a sizeable and wide-ranging spectrum
of knowledge and experience in the working of parliamentary insti-
tutions. With the affinities we have in regard to the parliamentary
system of Government and attendant institutions, we can exchange
ideas purposefully and profit from each other’s experiences. It is in
this context that the Conference of Commonwealth Speakers and
Presiding Officers assumes great importance. It provides us a use-
ful forum to exchange views on the duties, powers, functions and
problems of the Presiding Officers and discuss about parliamentary
practices and procedures. Such discussions based on wide know-
ledge and practical experience of the Presiding Officers, not only con-
tribute to the further growth of healthy parliamentary practices and
procedures but also promote mutual understanding and a feeling of
fraternity among the Speakers and the Presidipg Officers. I hope
that our discussions at this Conference would enrich our knowledge
andthmwupuaeﬁnsuggesﬁonsandideaawhlehwouldmakefor
far more effective functioning of Parliament and more meaningful
participation by members in its proceedings. .

To be stable, relevant and effective, political systems and insti-
tuﬁnnshavetokeepp.eewlththechangeltakingplaceinmdttY~
Any system can prevail only so long as it keeps pace with new
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conditions and proves its capability to solve the problems of the
people and also to adapt itself to the new environments. The
Presiding Officers have to gear up the legislatures, by way of
devising and adopting, of course, with the consent of the legisla-
ture, adequate procedures and working methods so that the parlia-
mentary institutions may be able to meet the emerging situations
on national and international levels and justify themselves as
instruments of peaceful socio-economic transformation.

May I request you, Mr. Vice-President, to inaugurate the Con-
ference and to release the first-day special cover?

(The Vice-President of India then released the Special Day Cover)



INAUGURAL ADDRESS BY SHRI R. VENKATARAMAN, VICE-
PRESIDENT OF INDIA AND CHAIRMAN, RAJYA SABHA

The Vice-President of India (Shsi R. Veamkataraman): Hon.
Speaker Bal Ram Jakhar, Hon. Speakers and Presiding Officers, dis-
tinguished guests and friends:

It gives me immense pleasure to inaugurate the Eighth Confer-
ence of Commonwealth Speakers and Presiding Officers. India had
the privilege to host the second Conference of Commonwealth
Speakers and Presiding Officers in 1970-71. Once again it is our
good fortune to hold the Conference in our country. Some of the
Presiding Officers must have visited India earlier. We are glad
to have them again with us. We also welcome those who are visit-
ing India for the first time; and I wish all of you a very pleasant
and fruitful sojourn in our country.

It is a matter of great satisfaction for us that we have assembled
here again, in agreement with our long cherished obiective of pro-
moting a spirit of unity and cooperation. In today’s world, when
unity and cooperation are so essential for mankind, our effort to
remain together across the six continents and seven oceans is a
noble assertion of this idea. In many ways this unity is a gift of
history. We not merely preserve it, but we have decided to promote
and strengthen it.

It is not easy to establish peace and harmony today in a world
that is riven with conflict and strife. And yet, the endeavour must
go on ceaselessly for the peace and progress of humanity.

Despite the tremendous progress achieved in the field of science
and technology, a large number of people are living without the basic
amenities of life, like food, clothing and shelter. The world stands
today divided into developed and developing countries, and the
chasm between the two is ever widening. It is not beyond human
ingenuity to narrow this gap. Only a determined endeavour cap
reduce the gap, so that the earth’s resources can be shared equitably.

In spite of this great task ahead, one feels sad that a certain
dimension of man's work offers an unhappy picture. The very

4
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creations of science and technology are posing a danger to our life
in the planet. More than 30,000 nuclear warheads capable of
destroying mankind from the face of the earth several times ovet,
are stockpiled in the arsenals of the nuclear weapons States. The
development of the new weapons systems is bound to lead to further
escalation of the nuclear arms race, and enhance the danger of the
outbreak of a nuclear war. |

Global military expenditure which has reached the staggering level
of one trillion dollars and is yet set for a quantum jump if new
weapon systems now in the early stages of development are pursued,
has pre-empted large amounts of resources required for combating
poverty, ignorance and disease in the developing world. This has
emerged as a major factor responsible for structural maltunctioning
of the world economy. ' ‘

We have, therefore, to urge upon the nuclear weapon States to
make efforts to reach an agreement on substantial feduction in the
stockpiles of nuclear warheads. They should declare an immediate
moratorium on further testing and developrhent of fiuclear weapohs.
They should reach an understanding which wotlld prévent extension
of the arms race into the outet space which is a ¢ommon heritage
of the mankind and should be preserved extlusively for peacétul
purposes.

Another regrettable feature of sur time is the practice by sbine
States of racial discrimination depriving human beings of their
legitimate political and social rights. History has shewn that the de
of social revolution canhot be stemmed and that to quote an old
Bnglish Ballad “For freedom’s strenggle, once begun, Bequeath’d frofh
bleeding sire to son, Though baffled oft, is over weon.”

The Commonwealth fraternity is history’s handiwork. When the
ships of East India Company and all the mercantile expedjtibns
ventured from the British shores to distant lands, their goal was
straight. But soon they managed to get foothold in the countries
visited and turned them into colonies. Thus emerged the British
empire over which the Sun would not set. The dismantling of the
empire and the rise of a host of sovereign states in its place is now
part of history. Australia to Zimbabwe represented the A to Z of this

process.

Nations widely differeimt in history, culture and tradition, \in size
and in economic status stand today knitted together as a brothef-
hood born out of the colonial past. Within the Commonwealth, there
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are a number of great many features in our political system which
make every one of our countries unique. But at fundamental level
We are all practitioners of parliamentary democracy. We recognise

certain virtues in this form of government which place it above
others.

While opening the Seventh Conference of Commonwealth
Speakers and Presiding Officers in Wellington in January, 1984, the
Governor-General of New Zealand, the hon. Sir David Stuart
Beattie had said: “Although democracy perhaps flounders in the
search for new patterns and styles, new rules and discipline, all
deductions having been made, it has done less harm and more good
than any other form of government.”

Parliamentary democracy is a system based on popular mandate.
It has an in-built mechanism for providing governments that people
choose and, therefore, it provides a room for opposition. Hence its
merit lies in the fact that decision-making and policy formulations
can never escape deliberations and criticism and above all consulta-
tion with and accountability to the people. The institution of Par-
liament works as the bedrock of democracy. The British left behind
two institutions—one, the Parliament and the other, cricket. These
two share certain features in common. Both have to be conducted
within a framework of rules that are based on fairplay. And both
are supervised by unchallenged authority—one by the Presiding
Officer and the other by the Umpire. In the House and on the
turf but not off it, their presence must be palpable and yet un-
obstrusive; they must monitor and yet not participate directly, they
must judge and try to avoid being judged at least not adversely. The
finality of the decisions constitutes an enormous power and equally
enormous responsibility. Both sides, the opposition as well as the
Treasury benches, repose implicit faith in the Presiding Officer’s
judgment and impartiality. Their affiliations are to the rules of
parliamentary procedures and their energies are directed to the
unbiased application of those rules to the proceedings. Presiding
Officers are, indeed, the conscience-keepers of parliamentary
democracy.

As with all matters of conscience, there is, in the role of the
presiding officer, an unchanging still-centre. That still-centre
~equires and, in fact, demands of the presiding officer, an alertness
to the individua] rights of members and to the collective sense of
the House. Only the Presiding Officer in his mind knows. how
these two factors are to be balanced without detriment to either.
Tn his thus balancing the two, the democratic will of the people finds
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articulation. This ‘still centre’ of the Presiding Officer’s role is, I
believe, common to all democracies of the Commonwealth parti-
cipating in the Conference. Needless to say, local factors called for
and led to several variations, but these variations have been inevit-
able, given the diversity of the Commonwealth countries. The value
and merit of the democratic system lies in its flexibility to adapt
itself to the changing needs and times of each country. Edmund
Burke stated in his work. ‘On the Sublime and the Beautiful’:

“A State without the means of some change is without the
means of its conservation”.

Commonwealth countries have, therefore, had to - modify the
Westminster mod#l, adopt other nostrums and fashion procedures

of their own to suit the genius of their countries and the will of
the people.

- We feel proud that India is not only the largest democracy, but
also one of the healthiest and the most vibrant democracies in the
world. Adult franchise has created amongst the people of India a
renewed awareness of their right to shape their destiny. India has
retained and worked the party system. The Indian electoral results
have demonstrated unmistakably their ability to choose a Govern-
ment for themselves and also their maturity to call parties and
Government to account at the time of each General Election. No
party or person can take the Indian electorate for granted, nor pre-
dict their behaviour. This is a sign of maturity and wisdom. -

During the last four decades since independence, our country
has—and I may claim with pardonable pride-achieved spectacular
progress in several fields like food, self-sufficiency, industrial growth,
rural development etc., all of them through the democratic process
with the advice and consent of Parliament. Much rema‘ns to be
done and we have faith and confidence that we shall achieve them
through the same process as in the past.

de_ay the Commonwealth represents more than a third of the
world’s population and the countries it represents occuvy about a
quarter of the world’s surface and contribute a substant‘al share of
the wor'd’s wealth. But, at the same time, the Commonwealth con-
taing a larger provortion of the under-developed and developing
areas than other parts of the world. The progress of each one of us
depends to a greater or lesser degree on the cooperation that may be
forged between us in this Conference.
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I understand that you propose to discuss several subjects of rele-
vance and importance to the Parliamentary form of Government.
For instance., the relative jurisdiction of the judiciary and the
legislature on questions relating to Parliamentary privilege with
particular reference to the use of Parliamentary records before the
courts and tribunals is one of them. Specific issues such as the work-
ing of the Parliamentary Committee system, and procedural develop-
ments and the declaration and registration of the pecuniary interests
of Members are to be deliberated upon in this Conference. It is well
that you propose to examine the “Declaration and Registration of
Pecuniary Interests of Members.” In several countries of the Com-
monwealth there is a district procedure in the matter of declaration
and registration of Members’ pecuniary and personal interests. In
India, according to the rules of the House and Directions from the
Chair, an objection can be raised to a Member’'s right of vote on
grounds of personal, pecuniary or direct interest in the House or in
a Parliamentary Committee. It is useful to frame a Code of Conduct
regarding disclosure of pérsonal or pecuniary interest in a matter
arising in Parliament. But it is egually realiséd that a code muist
have a safttion and unless the political parties evolve a dependable
fafm of sanctions, mere enufciation of a éode of conduct is hardly
of rhuch value

Parliamentary Democraey is a dynamic concept. Parliament is
a growing and eonstantly evolving institution. For Ministers to
remain respensible to Parliament, it is necessary that the Parlia-
ment and its Members be responsible to the people. And this
accountability is continuous concurrent and not merely periodical
ultimate guardian of the integrity in public life.

The gubjects proposed for discussion refléct the changes of em-
phasis in the polity of thé concernéd nations. Also té be discussed
is the role of the second chamber. It is a subject where large diver-
gences in the system from that obtaining in the UK. can be noticed.

India has had a second chamber since 1919 with near equal roles
with the first chamber, its smaller numbers notwithstanding.

In regard to the Chairmanship of the Raiva Sabha, India has
borrowed from the examnle of the USA where the Vice-President is
the President of the Senate. India’'s second chamber has, however.
retained the features from the U.K. also. The functions which the
Presiding Officer exercises are of a judicial character. The fusion of
ihe Executive role as Vice-President and the judicial role as Chair-
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man is not an anomaly. Such cases are not unknown in constitu-
tional practice. In the U.K. the Lord Chancellor presides over the
House of Lords sitting in both its legislative and judicial capacities.
He presides over the Judicial Committee of the Privy Council also.
He is a Member of the Cabinet and is directly concerned with judi-
cial administration.

By and large, our second chamber’s performance in the legislative
process and the formulation of policies have been extremely useful
in the governance of this country and it has worked in a spirit of
cooperation and not in confrontation with the Lok Sabha. I hope
the Speaker will agree. The Rajya Sabha’s role as a revising House
giving a second thought and look to legislative and executive func-
tions of Government and reviewing them from the point of view of
the States in our Federal Polity has been recognised.

The old joke that it is superfluous if the Second Chamber agrees
with the popular House and it is mischievous if it disagrees no
longer holds good.

Friends. I with you a very pleasan{ stay in our country. I hope
that despite the fairly heavy schedule of your meeting you will have
time to see our monuments, both ancient and modern, namely, the
institute of higher learning and research and also enjoy our lively
winter and our fascinating flowers.

It is appropriate that the Government of India have issued =
specia] Philatelic cover to commemorate this historic meet of the
Speakers and the Presiding Officers of the Commonwealth. 1 have
great pleasure in releasing it.

I conclude with my best wishes for the success of your very
valuable deliberations.

Thank vou.
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' Mr. Speaker Bal Ram Jakhar (India): Your Excellency the
Vice-President of India, Hon. Speakers and Presiding Officers,
Members of the Diplomatic Corps, Your Excellencies, Hon. Members
of both Houses of Parliament, Ladies and Gentlemen,

It has been very kind of you, Mr, Vice-President, that in spite of
a}n the heavy engagements in your hand, you had readily agreed to
inaugurate this Conference.

We are very grateful for your presence and for your illuminating
Address. We are also beholden to you for releasing the Special

Cover with the first dav cancellation of stamps issued on this occa-
sion.

Mr. Vice-President, vou are also the Chairman of the Rajya
Sabha, the Upper House. As 3 distinguished Presiding Officer, you
are a happy blend of firmness and persuasiveness and are liked by
one and all. We have been very much concerned with the role of
comradeship between our two Houses and I fully reciprocate your
sentiments, Sir, that we work in complete harmony, respecting each
-other’s rights and positions, and I think there has never been any
rancour so far and that is how it should be. The cart goes on two
wheels and our wheels are very perfectly well-ofled.

Our gratitude extends to the Prime Minister. Mr. Rajiv Gandhi,
who has extended the fullest possible support for making all the
necessary arrangements for this Conference. I also thank all my
Members who have been so kind as fo attend, as also to cooperate
with the arrangements and its functioning throughout these days.

Since all of us belong to the Commonwealth family, we follow
the Westminster System of democracy with variations suiting our
local genius and requirements.

We have with us today a very vigilant Lord Hailsham and also,
Mr. Vice-President, we have got a Pole Star here, Mr. NabulyatP of
Zambia. He hag attended all the Speakers’ Conferences so far since
its inception in 1969, and that is why I call him the Pole Star. It is
but natural that these variations are reflected in the parliamentary
practices and procedures followed by us. Our Parliaments too are not
similar in sizes and patterns. All the Honourable Speakers and
Presiding Officers have, I am sure, come here with a wealth of
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ideas and experience to share with one another through delibera-
tions at this Conference. This mutual interaction in an intimate
and cordial atmosphere will reiterate and promote our commitment
to the causes we stand for. It naturally helps us. This has been
my experience when we have travelled throughout to attend these
Conferences; and they have helped us in our outlook, in our for-

mulation of the new ideas and the assimilation of those ideas to
suit our own conditions here. ‘

I hope most of you have seen the interesting exhibition on
“Parliament and the Commonwealth” which opened last might in
the Parliament House Annexe. I was deeply touched at the
interest evinced py you in this exhibition particularly in the models
of the House of Commons Chamber at Westminster, the parlia-
mentary building of Malta as also ‘the buildings of many of our
State Legislatures. You must have also seen the excellent photo-
graphs of the parliamentary buildings of many Commonwealth
countries and our State Legislatures. As you are aware, we are
in the process of building a Parliamentary Museum and Archives
with the aim of preserving the past and the present for the future
by protecting from the ravages of time and neglect all the precious
records, historic documents and articles connected with our Con-
stitution and Parliament and through them, to make the history
and the growth of parliamentary institutions and the political system
better understood. We are keen to add to this Museum interesting
documents and objects of parliamentary interest from Commonwealth
and other countries as well. I would, on this occasion, ]Jike to request
my distinguished colleagues from the Commonwealth to help us in
achieving this objective by sending for permanent display in our
Museum and future exhibitions blown-up colour photographs and
illuminated models of their parliamentary buildings and chambers.

By the way, Mr. Speaker Weatherill, you have sent us the model
here, but they say that this is temporary. But you know, once you
come to the house, it is not for the guests to leave, it is for the host
to allow them to leave. So, that is something which it might be not
possible for us to part with. ’

In the end, I welcome you, Excellencies, once again to India and
hope you will find your stay here enjoyable. I am confident tpat the
deliberations of this Conference will be fruitful and rewarding for
all of us. !

For apy shortcomings, you will forgive us. But I hope that with
mutual understanding and cooperation, your stay is going to be very
very enjoyable. The people and the Members of Parliament look
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forward te having discussions with you, to having good time and to
enriching their own knowledge, because knowledge is so vast dbut
time is so short that the more you know, the more you realise how
less you know. Naturally we would like to add more and more to
what we know and to take advantage of thig storehouse which lies
with us.

Thank you once again for coming. Thank you, Mr, Vice-President,
for having been so kind to be with us today.

Thank you all very much,



FIRST sSESSION

MoxpaY, JANUARY 6, 1986.

[Hox. Dn. BAL Raxs Jarmar, Srearen, Lox Sasua
(Disa) in the Chaiv)

RELEASE OF BOOK “PARLIAMENTS OF THE
COMMONWEALTH”

The Chalrman: To start, I think it will be ftting to release the book
‘Parliaments of the Commonwealth’,

(The book was released by the Chairmen)

The Chairman: All the Parliaments of the Commonwealth are
covered in this book. We are giving you a copy each.



ITEM I—ELECTION OF VICE-CHAIRMEN .

‘The Chairman: Now we start with the agenda. The first item on
the agendd ‘is “Election of Vice-Chairmen”. Under Article 12 of the
Standing Rules of the Conference, two Vice-Chairmen are elected by
the Conference from the floor. So.may I have some names?

Mr. Speaker Weatherill (United Kingdom): I propose the name
of Speaker Mutasa. o

 Mr. Speaker Nabulyate (Zambis): I propose the name of Mr.
President Wahid Ali.

The Chairman: There are no other nominations. So I think we
can take it that they are both elected unanimously.

‘Mr. President Wahid Ali (Trinidad & Tobago): Thank you for
giving me an opportunity to express my gratitude to you and our
distinguished colleagues for the honour you have done to Trinidad and

Tobago by electing me to serve as Vice-Chairman during this Con-
ference.

You, Sir, as usual are the most charming and obliging host and it
is difficult to assist you at your level. But let me assure the hon.
Members that I shall make efforts to observe the rules of the Con-
ference. It is a pleasure for the grandson of an indentured emigrant
to be back here in this capacity.

Thank you very much again.

+4



ITEM 2—AMENDMENT OF THE STANDING RULES OF THE
CONFERENCE

The Chairman: The $tanding Committee agreed to recommend to
the Conference the proposal by Cyprus that Rule 3 be amended in
order to increase the quorum of the Standing Committee from 3 to 4
members. The reason for this change is that we had formerly six
members and now we have up to ten. That is why this amendment
was moved. Now it is up to the House.

Is it agreed?

Some hon. Members: Yes.

The Chairman: So I take it that it is agreed to.



ITEM 3—ADOPTION OF THE AGENDA

The Chairman: The full agenda is now proposed to the Conference
far its approval.

Mr. President Wahid Ali (Trinided & Tobage): It is only this
mornung, Mr. Chairman, that I gave in writing a motice %o the
Secretary-Genera) of my intention ta move the following motion:

“Resolved that the following new subject be included on the
agenda, namely, ‘The role of Parliament jn the aceounta-
bility of State-owned enterprises registered and operating
as private companies.”

I do not know whether you are aware of the reason why I have
given it, but if you wish, I shall explain why. In some countries of
the Commonwealth this is posing quite a dilemma namely the ac-
countability of companies which are operating, which are entirely
funded by tax-payers’ money and I do not know whether or not the
Parliament has an adequate role in the supervision of the operations
of such companies. Perhaps, at this point, some more learned Membhers:
may like to present some introductory remarks. Otherwise, the
Trinidad and Tobago delegation will try to make some sketchy

introduction.

The Chairman: May I just bring to your kind notice that the time
available at the disposal of all of us is limited and we can just put it
as the last item. If time is availablz, then we might take it up, if the
House so desires: otherwise, I do not think it will be possible. But
we can have it as an item for the next occasion because this is not
the last. It is the beginning. So, we can take it later on also and
you can send your suggestion for its inclusion for the next Stand'ng

Committee meeting. \

There is one more item on the agenda, and I would like to have
the approval of the House because the Standing Committee decided
ta recommend it to the House. There is a special request from the
Canadian Speaker. Earlier they had given one item. Now they want
10 withdraw it and instead introduce a new one. The Standing Com-
mittee has no objection to that. If the House so approves. shall T

take it a< approved?
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Mr. Speaker Tomasi R. Vakatoma (Fiji): Mr. Chairman, Sir, my
hearing aid was not working at that very crucial moment. I am not
quiie clear 1n my mind about what is now proposed.

The Chairman: The proposal is that the subject for discussion
proposed by the Canadian Parliament is to be withdrawn. The subject
is:

“The proper use of the chambers and precincts of Parliament.”
The Canadian Parliament wants to withdraw this subject at the
moment and substitute it with a new one. If the House approves the
Standing Committee’s recommendation, then I shall take it as
approved.

Mr. Speaker Tomasi R. Vakatora (Fiji): What is the substitution?

Mr. Speaker Bosley (Canada): The substitution which has been
proposed and on which we would like to have discussion is ‘“The
representation of Speakers of provincial State legislatures”.

Mr. Speaker Tomasi R. Vakatoxs (Fiji) We are only talking
about including this item in the agenda. Is that correct?

The Chairman: Yes , Sir.

Mr. Speaker Tomasi R. Vakatora (Fiji): From what has been
said, it appears to me that this will require a change in the Constitu-
tion of this conference.

The Chairman: Change in the rule.

Mr. Speaker Tomasi R. Vakatora (Fiji): Change in the rule—
whatever it is called. This to my mind will require two meomnths’
notice in writing and I am asking whether this requirement has been

fulfilled.

Mr. Speaker Bosely (Canada): Mr. Chairman, it is not my inten-
tion to gropose a change to the rule. At the point my simple request
is that the matter be scheduled for discussion here at this conference.
Therefore, I suggest that no procedural arguments may take place.
I entirely agree that if we recommend change in the rules then we
shall nave to be making proper procedural notifications.

But our understanding was that we were being asked at this point
to consider including this subject for discussion on the agenda.
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The Chairman: Rule 19 of the Standing Rules says:

“A motion for the amendment of the standing rules or the
adoption of new rules shall require two months’ notice to
be given in writing before the commenccment of the
Conference at which it is to be considered. Such a motion
shall be proposed and seconded from the floor of the Con-
ference. and shall be decided by a majority vote of the

Conference. Any amendment or new rule so adopted shall
be effective immediately.”

So, that needs two months’ time. But the subject can be discus-
sed. There is no problem on that.

Mr. Speaker Tomasi R. Vakatora (Fiji): Mr. Chairman. I am
referring to Rule I acoui membership of the Conference which
restricts—it may not be the proper term to use—the membership of
the Conference to the Speakers and Presiding Officers of the Parlia-
ments of the sovereign nations of the Commonwealth. If it is the
intention of this motion to change the membership of this Conference.
then. I submit with respect that the rules require to be changed. If

it is only for discussion and no decision is reached. then that is entirely
a different matter.

The Chairman: That is the only matter. If we have to decide
it, then we have to change the rules and then make them members.
Now, it is only for discussion. We cannot change the rules witnout
prior notice of two months, and only after it has been adopted. it
will become effective. Now, it is a question whether the House wili
approve or disapprove of this suggestion at this stage. It has been
discussed so many times: even the Standing Committee so many
times has given its recommendation to the contrary. I think there
is no harm if Hon. Mr. Bosley puts it before the House and we can
have a discussion and later we can decide what to do.

Mr. Speaker Tomasi R. Vakatora (Fiji): Some of us are, and at
least I am, very conscious of the Speakers’ position in this Conference
from smaller Parliaments. If it is the understanding that this sub-
ject is only for discussion without any conclusion, without any re-
commendation whether or not to change the rules, that is perfectly
okav with me,.

The Chairman: So, I take it that it is approved.



ITEM 4—DECLARATION AND REGISTRATION OF THE
PECUNIARY INTERESTS OF MEMBERS

The Chairman: Now, we start with the discussion on Declaration
-and registration of the pecuniary interests of members,

The opener will be Hon. Mr. D. McClelland, Australia. The
opener will have twenty minutes, while the subsequent speakers will
have fifteen minutes each.

" Mr. President McClelland (Australia): Mr. Chairman, Sir, while
your countrymen fight mine, one against the other, on the Sydney
Cricket ground for cricket supremacy between the two nations, I
am particularly pleased on behalf of the Australian delegation here
this morning to thank you and your colleagues very much indeed for
the warm and Triendly welcome extended to all of us from Australia
and others from other Commonwealth countries.

I do not know the outcome of the cricket test because that depends,
as it were, on the fighting power, on the ability of the two respective
sides, but if it is satisfactory in Australia today, as it has been to us
here in Delhi. I am sure, everyone will be very happy indeed in both
here in Delhi, I am sure, everyone will be very happy indeed in both
absolutely magnificent and we do not have words to he able to sav
“Thank you™ sufficiently and adequately

Mr. Chairman, Sir, on behalf of my colleague, the former Speaker
of the Australian House of Representatives, Dr. Harry Jenkins, who
recently tendered his resignation from the Australian Parliament, I
present to the Conference a paper on the declaration and registration
of the pecuniary interests of Members of the Australian Parliament.
Mr. Chairman, I was particularly pleased to hear your Vice-President
in his speech of welcome this morning make a hrief reference to this
subject and India’s experience in the matter. I am sure everyone
has read the Paper that has been submitted to the Conference by my
colleague, Dr. Jenkins. He in his paper as summarised the progress
that has been made towards the introduction of a system of compul-
sory registration of interests of members of the Australian Parliament
and outlined the constitutional position and the Standing Orders of’
thre two Houses which are relevant to the matter.

16



The Australian Labour Government has been formally and publicly
committed to the principle for some years now and, in line with this
policy, when the Government was elected in 1983, the new Prime Mi-
nister tabled in Parliament statements by Ministers of the Crown of
the pecuniary interests of the Ministers and their families.

In October 1984, the House of Representatives adopted a new
standing over which established a Committee of Members’ Interests,
which requires the registration of interests on a form to be determined
by the Committee.

I should mention at this stage, of course, that despite these moves
towards the registration of members’ interests in Australia, there has
never been a case or suggestion in the Australian Parliament of any
impropriety by any Member in relation to Membhers’ interests, angd I
must emphasise this In all fairness to my Parliamentary colleagues
in Australia.

The Committee of Members’ Interests, te which I have made a
reference, is having difficulties in determining the form to be sent
to members by the Registrar of Members’ Interests, and 18 still

working to find a solution to this preblem.

The Standing Orders Committee of the Senate, which I have the
henour to chair, has considered establishing a system for the regis-
tration of Senators’ interests at a number of meetings but has net
yet come to any agreed conclusions. At the last meeting of this Com-
mitfee, the Leader of the Government in the Senate and the Leader
of the Opposition in the Senate, at the request of the Corpmittee,
agreed to confer and report back to the Committee their considera-
tions, hopefully with a recommendation. That took place some time
in September or October but they have not vet been able to report

progress in these discussions.

On behalf of Dr. Jenkins, I now leave the subject open for dis-
cussion and ask the various Presiding Officers who have faced
similar problems and who may have found some solution to those
problems, to let the meeting know of their experiences in the
hope that they may guide us in considering the position in our
National Parliaments and more especially so far as the Australian
Parliament is concerned.

1 thank you. Mr. Chairman and 1 have great pleasure in gresent‘
ing the Paper formally on behal of my colleague Dr. Jenk'ns.
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The Chairman: Now, it is open for discussion. Who is going to
take the floor? Yes, Mr. Waatherill

Mr. Speaker Weatherill (United Kingdom): Recently on 17th
December we had in the House of Commons a debate on this
matter. So it i8 very much in my mind; and if I may summarize
the debate, it is as follows:

As far back as can be readily traced, the House has sei its face
against Members using their position for personal gain, while up-
holding their constitutiona] right to represent without impediment
their constituents and the country as a whole. This balancing of
two principles has not always been easy. More recently, the con-
cept of the right even of those in public life to privacy has entered
the equation as has a great increase in professional lobbying and
ir the number of Members engaged in publiz relations and politi-
cal consultancy. No doubt, where the balance is struck in future
will vary as circumstances change.

A Member is expected to have regard to his public position and
the good name of Parliament in any work he undertakes or interests
he acquires and to be frank and open about his interests in his
dealings with those who would be entitled to know about them.
That openness is secured by the Registration and Declaration of
pecuniary interests, both being required of Members by Resolu-
tion of the House. There is no requirement to declare or register
interests from which a Member does not stand to secure a pecuniary
advantage—for example, charitable causes which he supports.
Compliance with registration does not absolve a Member, where
appropriate, from also declaring an interest in debate.

Declaration and Registration, in the Parliament of the United
Kingdom, are two distinct matters. Complying with one does not
absolve a Member from performing the other. Declaration fs
required only in certain specific circumstances—essentially when
a Member is doing something relevant to an interest in his parlia-
mentary capacity.

The definition of interest in this context is wide; it can be
present or f\_xture; direct or indirect; and the duty to declare
devends on the facts of the particular case and within the general

concept of the standards which the House is entitled to expect from
its Members.



Registration of interests, on the other hand, is required of
Members within a month of their taking their seats, and of changes
in their interests within one month of the change occurring,
whether or not they take any Parliamentary action relevant to those
interests. The interests they are required to register are set out
briefly in the foreword to the Register. The headings are:

Directorships
Employment or office
Trades or professions. etc.
Clients

Financial sponsorships

SR A S o A

Overseas visits

7. Payments. etc. from abroad
8. Land and property, and

9. Declarable shareholdings

These are only broad guidelines and it is the responsibility cf
each Member to disclose those interests which might reasonably
be held possible to affect his Parliamentary actions and tc bear in
mind the stated purpose of the Register. - I quote:

“to provide information of any pecuniary interest or other
material benefit which a Member of Parliament
may receive which might be thought to affect his conduct
as a Member of Parliament or influence his actions,
speeches or vote in Parliament.”

A Member is not required to disclose the amount of any remunera-
tion or benefit they may have, nor the interests of spcuses or
children (except in relation to joint shareholdings).

Following the establishment of the Register, the House has
appointed a continuing Select Committee on Members' Interests.
That Committee oversees the production of the Register; considers
any formal complaints made in relation to the registering or
declaring of interests and reports to the House, which, of course,
takes anv final decision. We have In fact in the present Parlia-
ment had only one complaint lodged; and that ~oncerned the
Prime Minister Mrs. Thatcher and contracts in Oman in which her



son was said to be involved; and the Committee found that the
complaint was, in fact, unfounded.

Finally, the Select Committee was charged by the Hcuse on
17 December, 1985 with keeping under review the present
arrangements and considering whether any extension or change in

the present scope of the Register and the requirement to declare

interests was desirable. This instruction arises from the increasing

concern at the growth of parliamentary lobbying and not least

about risks of conflicts of interest where Members promote the

views of outside bodies to whom they stand in a financial relation-

ship. At the same time, the House extended the registration of
financial interests to members of the Press lobby.

Mr. Speaker John William Bosley (Canada): When vou sar

Members of Parliament, daoes it include Members ~f the House
of Lords?

Lord Hailsham of St. Marylebone (U.K.): I think, I am right
in saying that we have had the enquiry. but we do not require a
register. We are expected to declare an interest in any matter in

which we are involved either in speaking or in taking part in a
committee. But I think we have not a register.

Mr. Speaker Daniel Micallef (Malta): We are speaking today
on the declaration and registration of the pecuniary interests of
Members of Parliament and I would like to tackle this item from
another point of view, different from that discussed so far. 1
will deal with the income and capital assets of Members of Parlia-
ment and their availabilitv to the public. The Income Tax Act, 1948
wac amended in 1984 so as to ensure, inter alia, that the public be-
comes more convinced of the fairness of the income-tax svstem
by removing all secrecy from income-tax returns, so that the public
may have access to income-tax details of every individual tax-
payer and company, because editors of newspapers and Members
of Parliament are able to request such details from the Commis-
sioner of Inland Revenue. As matters stood. before this amend-
ment, the Department of Inland Revenue could give information to
other Government departments only in serious cases and only with
the Prime Minister’s consent. Another innovation in the amend-
ing Act of 1984 was, as already mentioned, that Members of Parlia-
rent and editors of newspapers could make enquiries with regard
to declaration of income and capital assets of particular individuals
and companies. The Department tells the individual about the



request in this regard and the answers it intends to give. The
reason why members of Parliament and editors were chosen fis
that they are individuals holding responsible positions.

Another innovation in the same amending Act of 1934 was that
the Commissioner of Inland Revenue has to send to the Speaker
the declarations made by all Members of Parliament with regard to
their incomes and capital assets--the declaration of capital assets
was introduced in the Main Act in 1972. These will be laid on the
Table of the House. The intention behind this is to remove all
doubts. This was something new in Malta. It can be found also.
for example, in Sweden, Italy and the United Kingdom. It was
felt that social honesty necessitated these disclosures, from which
those who are honest had nothing to be afraid of.

One Minister suggested in the House that the income-tax
returns of Membters of Parliament for the years during which they
were not elected ought to be made accessible to the public too.
The powers given to editors were intended to provide an effec-
tive monitor against abuses and not to encourage any trend in
gutter journalism,

All Government Members agreed with the publication of returns
filed by Members of Parliament, but various alterations were sug-
gested. A number of Government Members criticized the other
provisions of this amending Act—for example, the extension of
this publication of returns to small businesses, which could en-
courage unfair competition and possibly foster abuses especiallv
regarding cash in hand.

During the debate in the Committee stage of the amending Act.
Government rejected an amendment of the Leader of the Opposi-
tion which would make public the declaration of income and of
cavi‘tal assets of all current Members of Parliament for every year
since they were elected to Parliament. The Leader of the Oppo-
sition said that they were all in favour of removing the secrecy
surrounding the income and capital assets of Members of Parlia-
ment, because the people had to be convinced of the honesty of
eah Member of Parliament. Every Member of Parliament had
to be honest in order to carrv out hig duties properly, and honestly
was not something one could legislate for. Honesty could only be
guaranteed bv the character nf each Member of Parliament. There
had beem various deoubts and allegations made in the press and
elsewhere about the honesty of Members of Parliament. The
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Leader of the opposition said that it was a good thing
that Government proposed this amendment in the main law, but
the amendment could be even wider, and moreover the Bill was
not clear as to what happened once the Speaker received the
Commissioner’s signed declaration about each Member of Parlia-
ment’s returns and laid it on the Table of the House. He doubted
how this would make it accessible to the public and suggested that
copies of the declaration be circulated to all Members of Parlia-
ment.

The Government{ answerec¢ that no previous administraticn
had the courage tc take thic <ctep and that the amendment it was
proposing was enough. As for accessibility to the public, of the
Commissioner’s declaration. the Government did not think that
circulating this declaration {0 Members of Parliament would make
it more accessible to the public. Interected Members of Parlia-
ment could obtain the information they needed from the Clerk

of the House.

Government felt that the proposal by the Leader of the Opposi-
tion 1o make the amendment retroactive, when Parliament is as a
rule aga‘nst retroactivity, was an iniustice; and indeed in some
cases it would have to be retroactive up to even 35 years,

I thank you, Mr. Chairman and with your permission. I shall
submit the paper to the Table.

Mr. Spenker Tomasi R. Vakatora (Fiji): I just want to be the
devil’s advocate because nobody else has made any contribution to
this subject from the other angle.

Although 1t is a grand idea to get the Members of Parliament
register their interests so that the people know how they stand
financially, vet I wonder winat the value of it is. What benefit will
it lead to?” Some Members may nct even wish to disclose their
total assets. {ow can vou fcrce them? How can you make them
say ‘This is what 1 have got in the bank and this is the building
I own and so on'? In anv casc, I believe most Standing Orders
contain a provision which says that a Member, when speaking on
a particular subject, must declare his interest before he speaks on
that particular subject, if he has an interest in it. That may be
. an appropriate thing to do. Also, there is nothing to stop a Mem-
~.ber of Pariizment from raising in the House the pecuniary interests
of another Member, if he owns so many buildings or owns so many

H

J
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arms, cattle or sheep. I was wondering what the benefit of having
this sort of arrangement with the Members of Parliament is.

Looking at the negative side, I thought it might be an oppor-
tunity to prevent some people from standing for Pariiament, be-
cause they do not want to be bothered with declaring the interests.
xlthough they may be good people to have in Parliament.

Mr. Speaker Mohamed Zahir (Malaysia): I have listened to
my colleague ifrom Fiji. 1 have also read the proposal which
nas been made by Australia. I am rather surprised to know that
Members in Australia, when they are appointed as Members can
no longer continue their former employment. Suppose he has
veen a lawyer. He cannot pursue his profession as lawyer. Sup-
pose he has been a doctor. He cannot continue his profession as a
doctor. It appears that in Australia a Member has to become a full
employed member of Parliament. But in Malaysia we do not
consider his membership of Parliament as employment. He is per-
mitted to push through his own interest or trade or employmen:.
[ am surprised to note the reasons which have been enumerated A
cerson or Member is not permitted to participate in any debate if
ne has pecuniary interest. This is what Standing Order 196 of the
Australian Standing Orders sayss A Member of Parliament
is being restricted from acquiring wealth or acquiring some pro-
perty during his tenure of office as Member of Parliament. I do
not see the purpose of it. Of course, if he has acquired it by corrupt
means, then there are remedies. That can be taken care of even

under the Standing Orders of the House. That is all T wish to say.
Thank you.

Mr. President Edwin L. Coleby (Bahamas): This is a subject
of great importance, In the year 1976 we passed legislation that
those who were Members of Parliament or those who were aspiring
‘o become Members of Parliament must declare their interests.
Since that ime we have had quite a bit of problems with Members
declaring their interest. And, Parliamentarians must declare not
only their interest but also that of their spouses and depen-
Aent children. They also must declare their interesis. In the
3ahamas, as in many other countries. we believe that wheneve’r
~ne becomes a Member of Parliament one should declare onér
rscats. And the other way to safeguard Members is to ask them
to declare before thev enter Parliament because we do have in the
Commonwealth Members entering Parliament as poor Members
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and in a short time they become rich, and this is irue in many
Commonwealth countries, so the hest way to prove that everything is
on the level, that Members are not corrupt, is to declare the
interests. We have a Commission, a Disclosure Commission, where
all Members are supposed to declare their interests and disclose
various properties or whatever they have to the Government or to
this Commission, I should say, and if they have failed to do that,
:hen there is a penalty, In recent times we have had quite a bit
of problems. We had set up last year or the year before last a
Commission of Inquiry where they heard Members accused of being
corrupt and it was proved that some of them were corrupt, but
it also cleared the names of many whom they had accused of
being corrupt. So, I believe we should look at this thing very care-
fully because we do have honest and dishonest parliamentarians—
there is no doubt about it—in the Commonwealth countries and we
want to separate the honest ones from the dishonest ones. And the
other way to do, as I believe, is to declare their interests. Just a
vear ago there was a case where the person was a poor man and
iwo years later he became a millionaire. Then we wondered where
he got the money from. There has to be some way by which you
ensure that one does not get money dishonestly. If you do not
inherit anything and you become a millionaire in a very short
time, then we must realise that something is wrong. So, I think
it is a very good thing to disclose and declare your pecuniary
interests. Thank you.

Mr. President Wahid Ali (Trinidad and Tobago): Mr, Chairman,
I would like to offer a few comments on this subject which has been
exercising our minds for several years in Trinidad and Tobago, to
this extent that in 1976 when we adopted the Republican Constitu-
tion, we introduced into it, provisions for an Integrity Commission
which would in fact have gone farther than a Member making a de-
claration in Parliament when he was making a contribution on a
particular matter. We have studied the situation in other countries,
but it is indeed a complex problem and so far we in Trinidad and
Tobago have not been able to resolve it. Here are some of the
reasons. If Members of Parliament are to be involved in declara-
tions to an Integrity Commission or to some Board that is set up.
why not the senior civil servants also who have considerable in-
fluence on the society? Why not members of Boards and State_(j,‘or-
porations and why not the members of local government authontxe's?
To what limit will the legislation be involved and whai.: ir.npact 'wﬂl
it has in terms of recruiting people to serve the public in various
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ways and who in fact will guard the guardians? In our particular
case, ours being a small country, one has also to be particularly care-
ful about repercussions that the disclosures may have when these dis-
closures become public, considering the trends which we observe in
the world where things like attacks on families and kidnapping and
various other problems like that have in fact been experienced.

So far, we have not found any solution I am delighted to hear the
views expressed here, and I look forward to hearing any further
views which may emanate in the informal conversations. But with
respect, I submit that, perhaps, the most vital approach to this pro-
blem would be that Members of Parliament be, in fact, honouraole
and that a culture be promoted in our society which will make dis-
honestly a thing which will be frowned upon by the society as a whole.

Mr. Speaker Bernard Weatherill (United Kingdom): May I meke
one or two brief comments by way of clarification of what I have
said? The real problem that is facing us all is the activilies, the in-
creasing activities, of professional lobbies. In America they have pro-
fessional lobbies and we are beginning to get professiona] lobbies
in Westminster. All other Parliaments are also likely to have pro-
fessional lobbies where large government contracts and government
money are involved. It is this which is really exercising the Mem-
bers of the House of Commons and also the members of the public.
I agree with the Speaker from Trinidad & Tobago who has said that
we are all honourable Members. We are not corrupt and it wi'l be
quite wrong to suggest that having a register necessarily means that
we are corrupt. It is a protection for the Members to have this re-
gister. I think we all do agree that not only should we be clean
but should also be publicly seen to be clean in our duties. That is
why we feel in Westminster that it is necessary to have a register.

We have another problem in Britain because the press is increas-
ingly given government information by ‘press embargo’. A very
good example might be a change in the local authority system where
something is given to the press in the morning embargoed until the
House is served with the statement at 3.30 p.m. The pressman, who
had in the past no register, might easily get on for instance, to
a town clerk or the chief executive of the local authority and give
him to get some indications of what is in the statement. So. it was
strongly felt by the Members of Parliament that the press also should
be subjected to the same rules as Members of Parliament were sub-
jected to in terms of declaring any interest they might have.
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Mr. Speaker Daniel Miscallef (Malta): Referring to the comments
made by my dear colleague from Malaysia that a Member of Par-
liament would be deprived of practising his profession, I may say
that I come from Malta and a Member of Parliament in Malta js
mot in any way prohibited from following any trade or profession.
As a matter of fact, I am still a medical doctor, having full practice.

Only Government Ministers are debarred from pursuing a priavte
trade or a profession.

The hon, Speaker from the Bahamas did advocate the introduction
of certain checks on the accumulation of wealth by Members of
Pailiament or Ministers and I quite agree with him. Every country
which wants to do social justice to its citizens would like to include
some measure to control the accumulation of wealth by certain
individuals who hold certain responsible posts, Members of Parlia-
ment and Ministers of Government included.

Thank you.

Mr. Speaker Bosley (Canada): The subject under discussion is
a very fascinating one. We are in the middle of an attempt to study
the question of a registry at the moment.

If I may say to the Hon. Speakers, it seems to us that there is
a dffference between registration of private interests registration
of foreign travels and registration of lobbying interests. We are very
much concerned to try and protect, if we can, the right of the Mem-
ber of Parliament to maintain a private life, with private activities
shielded from public scrutiny. Perhaps, our experience is different.

To become a Minister or Member of Parliament in our country
is to becomt poor, not to become rich. And so it may be necessary
to shield that fact from the public in order to encourage people to
continue to be so. The other side of the coin, if I may say so, is
that I appreciate all the interests that have been raised and I wou'd
very much welcome receiving from those of who have a system
of registration information on your system. I would also simply
say to the Hon Speaker from Australia that I am fascinated by his
suggestion that the spouses also would have to register their inter-
ests. He may have more control over his spouse than T have over

mine!

Mr. Speaker Wall (New Zealand): We are discussing a most
significant matter. It is being examined or has been examined by
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on the same exercise in New Zealand and it is before the Commit-
tee of Standing Orders now.

Like the Speaker from Canada, I shall be very grateful if I can
have some indications as to the types for registers that have been
used and how effective they are. 1 personally have a great deal of
scepticism about registering or declaration of interests. We shall
thereby annoy the honest more rather than deter the dishonest. But
this is obviously a matter of concern throughout the Commonwealth
and I would be pleased if any one here could give us any method
which obviously achieves this objective without raising any problems.

The Chairman: We are getting nearer the lunch time and I think

the Hon. Speaker from Gambia will be the last speaker on the sub-
ject,

Mr. Speaker Njie (Gambia): Thank vou, Mr. Chairman.

~ I'just wish to supplement what our hon. friends from Trinidad and
Tobago and Canada have just mentioned. I come from a small coun-
try of about a million people with a Parliament of fifty members.

The reason why I have decided to say something on this point is
that some parliamentarians by getting into the Parliament become
poorer and not richer. The reason why I say this is that in a small
community like ours we do have the disadvantage of an extended fa-
mily system where one person is employed and he has to maintain
dependents outside his family. Now. with the parliamentarian get-
ting poorer and poorer would it not be aggravating the situation if
he had anything to be disclosed to the public? It is not easy in some
countries to get every citizen to go through the ballot box. It will
become even more difficult if people have to be exposed in that man-
ner. I think, as earlier mentioned, hon. Members should not only
see themselves as hon. Members but they should also be seen by
others to be honourable. 1 wonder whether those Parliaments which
have already introduced registration or declaration have had the
time to get the feedback on the effect of registration or declaration
and what change it has made. The income-tax laws and criminal
laws are there. These are not only for all citizens but for Parliamen-
tarians as well. 1 wonder if these are not enough in a small coun-
try like ours. By this you may be exposing the parliamentarians
_to the mercy of the electorate rather than doing them any good.

Thank you, Mr. Chairman.
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'l‘lfe .Chaiman: So, that much on tne subject. We can only say
that it is a very very important subject and it has been discussed for
quite a number of years all along. As regards Members, they are
supposed to be honourable. There might be some difference of opi-
nipn at certain places about a person getting rich overnight or other-
wise. That is also something where we have to find a via media
whereby we can adopt some measure. Everything has got pros and
cons, negative as well as positive. There is nothing all positive
There is nothing all negative. We the chosen representatives of the
people have to project an image which should be above reproach and
to safeguard that image this is a kind of suggestion. But it has to be
looked at from the angle of how it can work without damaging the
interests of hon. Members. If we have to make it public, it might be
dificult. Ministers are only supposed to give information about their
holdings or pecuniary interests to the Prime Minister and the res-
pective hon. Members to their respective Jeaders. Then it is kept
under watch because then it will ke in the judicious eyes of the lea-
ders whether this person is behaving properly or not. Though they
are all honourable, yet when we choose a leader we must remember
that we are choosing a leader. In my country we have got a rule.
In India it is a well settled practice that a Member who has a  per-
sonal, peecuniary or direct interest in the matter before the House
should mention at the beginning of his speech the nature of that in-
terest. It is further expected of him. as a matter of propriety, to
decide for himself whether in casting his vote in Division in the
House on that matter his judgment is likely to be deflected from the
straight line of public policy by that interest. But still to make it
much more a matter of fact thing and a surety we have to devise @&
method by which we can face the public. Suppose by putting in a
provision like that we are going to harm the interests of the indepen-
dent members of a certain family of a Member, then it is going to b
detrimental. He is as good a member of the society as anybody eise
is. So, he has got the right to make his way up in the social strata
or economy. But it should not be at the cost of the Member’s posi-
tien or it should not be due to his position. That has to be ensured.
In a rightful manner he has all the rights to go ahead in life. So, I
think, the consensus on this subject is that there should be a wayv
which should not harm the interests of the hon. Members but which
will at the same time safeguard and enhance their dignity in the eyes
of the people. And for that we have also to evolve a code of  con-
duct or law. Law will not help. Law is there but still murders take
place, kidnappings take place. People will always be. there:h'io go
away with law. We have to make it a moral sort of thing, whsare ’
we can do something and face the people and say. here we are, here
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is our code of conduct, we do it purely on merit. That should be
done and that will be good for the interest of the Parliaments and
the parliamentary democracy. And as a via med 'a, just as in the his-
tory of the British Commonwealth, or the British Empire, the half-
way policy of Queen Victoria might be a good policy to adopt S0
that we are able to safeguard the interest of the Members as well as
their honour and our prestige among the public as a whole. '

Now, before we adjourn for the lunch which is being hosted by
Hon. Dr. (Mrs.) Najma Heptullah, Deputy Chairman, Rajya Sabha
at the Banquet Hall near this Conference Room, I would like to men-

tion today's engagements.

After lunch we shall have our Second Session in this Conference
Room at 1500 hours. The session would conclude at 1700 hours.
Thereafter the delegates could have some free time. There is no
afternoon reception today.

At 2000 hours you are cordially invited for a dinner at the Conven-
tion Hall, Ashoka Hotel. The dinner wil] be hosted by me.

For the spouses: While the delegates remain busy with the official
programme, the spouses can witness some interesting documentary
films that we have speciallv arranged for them at the Auditorium,

Parliament House Annexe.
(The Conference adjoutned from 125 p.m. to 3.05 p.m.)



SECOND SESSION
[Hon. Dr. BAL RAM JAKHAR, SPEAKER LOK SaBHA (INDIA) in the Chair]

ITEM 5: PROBLEMS OF PARLIAMENTARY PRIVILEGES WITH
SPECIAL REFERENCE TO:

(A) USE OF PARLIAMENTARY RECORDS BEFORE
COURTS AND TRIBUNALS

(B) DISCLOSURE OF INFORMATION TO MEMBERS BY
THEIR CONSTITUENTS.

The Chairman: Shall we start? I now call Hon. Speaker of Zambia,
Dr. Nabulyato to speak on Item 5 of our Agenda.

Mr. Speaker Nabulyato (Zambia): Mr. Chairman, in this Discussion
of Parliamentary Privileges, I shall make specific references to the
powers of the Judiciary to cal] for Parliamentary Records as evidence
before the Courts and Tribunals. I shall also endeavour to discuss
some of the problems which Zambian Members of Parliament face
as legislators and representatives of the people.

The Zambian Constitution, which is Chapter One of our Laws, pro-
vides for a system of Government in which Dicey’s Principle of Se-
paration of Power is observed. To that end, Article 62 of the Zam-
bian Constitution states:

“The Legislative power of the Republic shall vest in the Par-
liament of Zambia which shall consist of the President and
a National Assembly.”

In pursuing this legislative function and granting its privileges,
the Zambian Constitution in Articles 90 and 91 provides that:

“Subject to the provisions of this Constitution, the Nation2l
Assembly may determine its own procedure”,

And That

“The National Assemblyv and its Members shall have such pri-
vileges and immunities as may be prescribed by an Act of
Parliament.”

33
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This provision is reinforced by Chapter 17 of our Laws, The Na-
tiona] Assembly (Powers and Privileges) Act and the Standing Or-
ders. These instruments give Parliament powers, privileges and im-

munities which ensure that Parliament carries out its functons effec-
tively.

Among the important privileges of the House is the use of Par-
liamentary Records outside Parliament. Therefore, in considering
the subject of parliamentary privileges as it relates to the use of par-
liamentary records elsewhere and in particular before Courts and Tri-
bunals, the question that ought to be asked is: “‘What constitutes Par-
liamentary Records? Among the various parliamentary papers and
records, the most important ones are the Order Paper, the Daily Par-
liamentary Debates and the Votes and Proceedings.

The Order Paper is a record giving the Agenda of the sitting for
the current day. This cannot be relied upon, nor can it be used as
concrete evidence in a court of law, as it does not n:cessarily reflects,
de facto, what transpired in the House on a given day. This is be-
cause some items on the Order Paper may not have been discussed
due to lack of time or any other reason. Similarly, while the Daily
Parliamentary Debates constitute the official reports of the varbatim
proceedings of the House, some amount of correction to the script is
permitted both to Members and to the Editors before they are printed,
thus disqualifving them as evidence in court as they are not, in  the
strictest sense, verbatim records of the proceedings.

But it is the Votes and Proceedings which are of paramount im-
portance. These reflect the record of the proceedings of the House
on the previous day. The Votes and Proceedings Record, in sum-
mary form what has been done on any sitting day by the House.
They are. therefore. regarded as authentic records of the business of
the House. In this sense, this is the only parliamentary record that
mayv be accepted as evidence in a court of law or tribunal. More-
over. Votes and Proceedings need Mr. Speaker's signature for au-
thentication.

Nevertheless, Records of Proceedings of the House are for the ex-
clusive use of Parliament. The House has assigned the responsibility
of maintaining and keeping custody of these records to the Clerk of
the National Assembly.

During each day’s sitting, the Clerk of the National Assembly ke:{?s
records of all the Votes and Proceedings of the House, and for thi3
reason, there are provisions in our Standing Orders.
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Therefore, before such votes and proceedings can be used outsice
Parliament as evidence in a Tribunal or Court of Law, leave of the
House is required. Such leave of the House is granted on a substantive
motion for the Votes and Proceedings of a specific date to be released
for use in a court of law or tribunal. Any actions or attempts of easy
release of the parliamentary records and information to outsiders will
frighten legislators from speaking and voting freely on any issue that
comes before them in the House, thereby killing democracy. As
this directly involves Parliamentary privileges of the House, such a
motion is given priority over other business of the House.

The House must agree to such a motion. If the records of Parlia-
ment are used in court without leave being granted by the House, a
breach of parliamentary privilege is committed. Although the ex-
tent of parliamentary privileges may appear to be clearly defined, in-
certain instances, it becomes somewhat difficult to demarcate the
boundaries of this privilege involving documents.

Further, in order to enhance the provisions of the Constitution,.
the Acts of Parliament and Standing Orders, the Zambian Parliament
has provided an appropriate standard form which outside institutions
er individuals have to fill in if they want to have access to anv Par-
liamentary Records, files and other documents for a particular pur-
pose. This has been designed so as to protect and safeguard the docu-
ments, rights and privileges of the House. I do not need to remind my
colleagues why this is necessary. However, we in Zambia find that
it is one of the ways of maintaining democracy as well as protecting
the fundamental rights of the people who are in the real sense the
Government. Any political party in power in any given State is
fully aware of the fact that citizens as taxpayers, merely agree to be

governed in exchange for services. peace and for guarantees of their
civil liberties and freedom.

In our Standing Orders. provision is made for individuals to
present petitions through a member of the House. In this regard,
Standing Orders 148 to 155 deal with the presentation of petitions.
Thus in a case arising out of the infringement of personal rights and
liberties as enshrined in Part III of our Zambian Constitution. an
individual may present a petition to Parliament. If the individual is
dissatisfied with the decision of the Chair, he may seek further redress
from the courts of law. In presenting his case, the petitioner may
seek to introduce a record of his petition_and the ensuing proceed-
ings as supporting evidence. In such an instance, can Parliament
withhold documents on account of privilege? I hope my colleagues
will explain the position,
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In another instance, a petitioner after using the aforementioned
standing orders, may wish to publish a copy of his petition in a local
newspaper for diverse reasons. Can Parliament seek an injunction
to restrain the local newspaper from publishing the actual petition on

grounds of parliamentary privilege?

From these two illustrations, (e Zambian experience has been
that it may sometimes be difficult to define clearly the limits of
parliamentary privilege even though these are laid down in various
legal instruments.

Now I come to the other part of the subject, viz. problems of in-
formation regarding the electorate and their Members cf Parliament.
A well informed Member of Parliament is an asset to the House
and to his constituency. He is seen as a link between the people
and the Government in power. He provides the psychological bridge
and is a conduit of information about things that are done in the
legislature. Hence he should be able to articulate the measures
which the Government of the day brings about on certain policies
which go to affect the lives of the people he represents. ‘This shows
that as 2 matter of necessity, the legislator should understand what
is going on in the House so as to know the kind of law being enacted
and how these laws are going (o affect the people including himself.
If a Member is effective in this respect he wins the confidence of his
constituents, and they in turn will be in a position to assist him with
the information he requires.

Bui the ideal relationship between a Member of Parliament and
his constituency which is a prerequisite for easy flow of information
does not exist in most cases. In Zambia, this is mainly due to a gap
between the public on the one hand and Parliament on the other.
The majority of the people are not well informed about Parliament
and the work of its members. This problem has its roots in the
channels of communication between the elected Member and his
constituents. This is further compounded by the high percentage of
iDiteracy and lack of political awareness in rural areas. Incident-
ally, a great majority of our Members of Parliament in Zambia re-
present the rural sectors.

Another problem which affects the easy flow of information bet-
‘veen the Member and his electorate is the behaviour and personal
conduct of the Member himself. In some cases, the voters may elect
a person of doubtful calibre. This arises out of the lack of media
exposure at campaign and election time. Thus the electorate might
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quite often bring to the House a candidate they do not really know.
The vices of such a candidate become known to them only after they
have elected him.

Since the work of a Member of Parliament involves legislative
and constituency duties, and in order to function properly, a Member
must be able to communicate freely with his constituents. This is
one of the reasons why he is afforded parliamentary privilege, so
that he should be familiar with the problems of his constituents. He
should know the various factors that inhibit the people’s effective
participation in the constituency and State matters. I, therefore,
find it important, especially in Africa, for each Parliament to educate
members of the public about its functions and its role in the society.
Although this can be done by way of radio broadcasting and televis-
ing pavliamentary proceedings where possible, we in Zambia have
not been able to do so due to economic and other constraints. Thus,
the main source of information, especially in our rural areas of
Zambia. are the radio and periodical newspavers. These amenities
are not readily available to the majority of the people. There is no
way by which they can find them out. I consider this a big handi-
cap on efforts to educate the public about Parliament work, for which
I appeal to Commonwealth Parliaments to find practical solutions,
in order to save democracy from being abused. I wish {o emnhasize
that to enioy popular supvort from the public who in turn would
greatly assist Members of Parliament with information, Parliamenta-
rians should explore the possibility of setting up public relations
offices, with the main aim of bringing Parliaments closer to the people.
Such offices would embark on the production of weeklv information
bulletins on the proceedings of the House. This would no doubt en:
courage members of the public to know about the proceedings of the
House. But the initiative should be taken so that information about
Parliame:t reaches a wide section of the public in any given country.

Parliamentary democracy flourishes only when Members of Parlia-
ment and the constituents can communicate freely. This is possible
when Members understand their role as communication links bet-
ween the people and the Governments of the day. A Member should
not only strive to know the needs of the people but he should also
be able to as~ertain how such neerds can be met. In other words, he
should give leadership. A well informed Member of Parliament can
plav his role as the people’s advocate who is able to chamvion their
aspirations. Moreover, for divulging information to the House as
given to him by his constituents, a Member of Parliament is protected
by the laws rel~ting to parliamentary privilege. I, therefore, deem
it necessary to improve channels of parliamentary communication
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between the elected and the electorate. I am grateful to have been
.given an opportunity to contribute to this item on parliamentary
privilege and the problems of information between the electorate and
the elected with special reference to Zambia. It remains a challenge
on my mind as to how not only to approach it but also to find solu-
tions to the problem. I shall be eager and open-minded so as to learn
frem contributions by friends here in the conference on this subject.

Mr. Chairman. I thank you and all colleagues.

Mr. President McClelland (Australia): I am indebted to my friend
from Zambia for presenting this matter of parliamentary privilege
for consideration by this Conference, because the question of the
use of the evidence taxen by parliamentary select committees in Aus-
tralia has become a vexea question of admission or non-admission in
criminal proceedings to be taken against certain judges in Australia.
“There have been two famous cases in the recent times. Last year,
there was the trial of a Justice of the High Court of Australia and
he incidentally is now -waiting re-trial on the charge of attempting
to pervert the course of justice. There was another case cf a District
Court Judge. who also was charged with the same offence, but as a
result of his trial, he has been acquitted.

Evidence had been given during these trial proceedings concern-
ing certain matters before a placed Senate Committee that had been
established to inquire into the conduct of a Judge. As the President
of the Senate, I took the view that Article 9 of the Bill of Rights, in
its application to the Australian Parliament under section 49 of the

Constitution, and as interpreted in leading court cases, prevented the

cross-examination in court proceedings of a witness or the accused
en evidence given by the witness or the accused before a parliamen-
tary committee. I also took the view that, while the cases do not
explicitly deal with the position of witnesses, it is clearly contrary
to law for an accused to be cross-examined on parliamentary evidence
given by the accused as this amounts to using parliamentary pro-
ceedings to support a course of action, which the judgment in a recent
leading case, which is known as the “Sefentology” case, clearly for-
bids.

In March last year, I informed the Senate that I had arranged
for counsel to be instructed to make submissions to this effect in the
cnmmittal proceedings against the High Court Judge and the District
Court Judge. Submissions were made in the committal proceedings
and were upheld by the Magistrates.
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The defence counsel for the District Court Judge petitioned the
Senate to waive the privilege. On 16 April last year, after debate, the
Senate on the motion of the Minister representing the Attorney-
General, declined to accede to the petition, on the grounds as stated
in debate, that the senate did not have the power to waive the privi-
lege, that it was not desirable in principle to waive the privilege, and

that it appeared that no prejudice to the defence case could result
therefrom.

On 29 May last year, on the motion of the Minister representing
the Attorney-General, the Senate then agreed, without debate, to a
resolution directing me as President to instruct counsel 1o appear at
the beginning of the trials of the High Court Judge and the District
Court Judge, to make submissions to the court and then to with-
draw from the trials.

Submissions were accordingly made at the beginning cf the trial
of the High Court Judge. The defence in that case submitted that
Article 9 of the Bill of Rights prevents the cross-examination of the
accused on his parliamentary evidence, but does not prevent the use
of such evidence to examine witnesses other than the accuced.

On 5 June Mr. Justice Cantor, Judge of the New South Wales
Supreme Court gave a judgment to the effect that Article 9 of the
Bill of Rights does not prevent the cross-examination of persons in
court proceedings on their parliamentary evidence, that the test of a
violation of article 9 is whether there is any adverse effect on parlia-
mentary proceedings, and that the protection of parliamentary pro-
ceedings must be “balanced” against the requirements of court pro-
ceedings. Subsequently, in the course of the trial a witness was ex-
tensively cross-examined on evidence given before a Senatc commit-
tee, including evidence given in camera, and the truthfulness of that
evidence was questioned. The accused himself when he took the
stand, was cross-examined on a written statement which he had sub-
mitted in camera to a Senate Committee and which had been treated
by that Select Committee as in camera evidence, and the prosecution
made submissions to the jury questioning the truthfulness of the
accused on the basis of his evidence given in camera to the Senate

Select Committee despite the objections that were taken by the
defence.

In July last year certain questions of law arising in the trial of
the High Court Judge, including the question of whether the prosecu-
tion’s use of his Senate Committee evidence was contrary to Article
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9, were referred to the Australian High Court. I again, on the
wmstructions of the Senate, instructed counsel to appear in the High
Court to submit that the accused’s parliamentary evidence should not
have been used against him, but the High Court remitted al] reserv-
ed questions to the New South Wales Supreme Court.

On 5 September, counsel instructed by me appeared at the beginn-
ing of the trial of the District Court Judge and submitted that Mr.
Justice Cantor’s judgment was in error and should not be followed,
but the judge in that case indicated, without giving reasons at all,
that he would follow that judgment. Subsequently in that trial wit-
nesses were extensively cross-examined on their Senate committee
evidence including in camera evidence, and the truthfulness of that
evidence and their motives in giving that evidence we:e questioned.

I made a statement in the Senate last September concerning the
appearances at the trials and the Cantor judgment, and presented re-
levant documents to the Senate, including the written submission
arguing that the Cantor judgment was in error. In debate on the
statement the Minister representing the Attorney-General, the De-
puty-Leader of the Opposition in the Senate, and the Leader and the
Deputy-Leader of t~e Auzt-2l’an Demo-rats suprorted the action
which I had taken and the view which I had expressed as to the un-
satisfactory nature of the Cantor judgment. I was urged in dehate to
seek a reversal of the judgment in further court proceedings. In
November last year, that is, two months ago, I instructed my Counsel
to appear in the appeal proceedings brought by Mr. Justice Murphy,
the High Court Judge, to submit that the Parliamentary evidence of
the accused should not have been used against him. The defence had
decided, however, not to pursue that question, and, therefore, the
court could not consider it, so that the submission on my behalf was
not taken into account. In the event. the New South Wales Court nf
Criminal Appeals upheld the application by the accused and the new
trial has now been ordered.

So, the question of Parliamentary privilege relating to its use in
court proceedings, particularly the evidence g'ven “in camera” pro-
ceedings, is still up in the air in Australia, and I am sure fha.t this
question will once again raise its ugly head in the courts and in the
Parliament. The ca-es ave cuite unigue and certainly a lot more will
be heard in the coming months. T thought I should raise the matter
because it is one of importance so far as the protection of Parliament
and Parliamentary proceedings and witnesses coming before Parlia-
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wmentary Committees are concerned and it is of great importance so

far as an interpretation of Article 9 of the Bill of Rights of 1668 is
concerned.

Lord Hailsham of St. Marylebone (U.K.): An extremely interesting
point has been raised by our Australian friend, So far as I know,
there has been no case in point in the United Kingdom where the
question has been raised as to whether a witness in criminal proceed-
ings of the accused can be cross-examined on the evidence given in
public before a Parliamentary Committee. I think obviously very
different questions will arise if the evidence were given in camera,
because the disclosure of what is given in camera might itself abridge
the Parliamentary privilege of either House. But that is an im-
promptu contribution.

Mr. Speaker Nabulyato (Zambia): I asked two questions,
which, I thought, perhaps the Conference could help in giving ex-
planation through the Lord Chancellor. The question was in con-
nection with a petitioner, who got dissatisfied with the ruling from
the Chair and decided to seek redress from the court of law. I

wonder how Parliamentary privileges would stop that kind of thing
from happening.

The second question is, if the petitioner wants to publish his
petition in the newspaper, could Parliament not stop such a peti-
tion from being published by way of an injunction?

Lord Hailsham of St. Marylebone (UK.): Dealing with the
second question first, I would say that I know of nothing in the United
Kingdom which would prevent a petitioner to Parliament from
publishing the text of his petition either before or after it was
handed over to the Speaker of the relevant House.

As regards the first question, I do not think the courts would
have jurisdiction to challenge the ruling of the Chair in any circum-
stances whatever, because it is one of the undoubted ancient pri-
vileges of the House of Commons. So far as I know, although it is
never claimed, the House of Lords is in the same position to regu-
late its own proceedings. And if the Judge has attempted tn
challenge the ruling of either Mr. Speaker in the House of Com-
mons or of the Lord Chancellor of the House of Lords. in spite of
the fact that the Lord Chancellor does not have such powers as
the Speaker, T would say that he was himself in contempt as in
Hansard, Sheriff of Middlesex and in all those cases.
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Mr. Spesker Wall (New Zealand): I am asking this question
on the basis of our own Standing Orders. I presume that we share
this problem in all the Houses of Parliament. My question is
whether a distinction can be made between the evidence that has
been given in camera to a Select Committee and the evidence
which is given in an open Committee. Under our Standing Orders
once the Committee has reported back to the House, all the pro-
ceedings of the Committee are then available to the House, They
are a part of the report of the Committee. So, any protection which
might be given to witnesses in the course of the Committee pro-
ceedings can only be given subject to confirmation by the House.
That protection has to be sought by a separate motion after the
Report is presented that such an evidence perhaps being in
camera, should remain secret and should be in the custody of the
Clerk. We hope that has been done apparently indefinitely be-
cause there is no provision for it to be disclosed. But 1 wonder
whether the proceedings of Houses put a different construction on
that matter. o '

Lotrd Hailsham of St. Marylebone (UK.): The only comment
I would make on that is this. My original statement was based on
the supposition that the evidences given in camera have not been,
in fact, separately published. The idea that I was contemplating
was that the House itself had not chosen to publish the evidence
given in camera, when it was reported back to the House. There-
fore, my previous answer should be read in that context.

Mr. Deputy-Speaker Arap Ngeny (Kenya): I just wanted te
give a little brief on what we have in Kenya in this particular
respect. Our National Assembly Powers and Privileges Act and
some provisions of Section 4 specify clearly that no civil or crimi-
nal proceedings shall be instituted against any Member for words
spoken, published or written in a Report to the Assembly or in one
of its Committees or by reason of any other matter thet is related
to Parliamentary proceedings. So, this clearly specifies that no Mem-
ber under whatever circumstances may have these used against him
or used in a court of law or do anything that would be injurious to a
Member; and also upon an inquiry which is touching on the pri-
vileges and immunities and powers of the Assembly or of any
Member, any copy of the journal printed or purported to be printed
by the Government printer, shall be admitted as evidence in any
court. Now. the Powers and Privileges Act does help in this res-
pect in that it prohibits any use of such material by courts of
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law. So far as our experience in Kenya is concerned, we have not
had a situation that has given occasion for these questions. On the
other hand, the Speaker or any of the officers of the Assembly are
protected in whatever they do in the House. They are being
brought into courts in various ways. They are serving the House
and so in the same manner they are covered by the Powers and

Privileges Act.

The only thing I might add here is that we have a very
interesting situation that is arising just now where a Member in
his contribution in the House, did make some references to acti-
vities of somebody in the civil service and his branch has taken
it up without so saying and just now the Member is due to for some
disciplinary action. I think what is not clear is whether his parti-
cular branch is directly using the words which the Member is pur-
ported to have spoken in the House. We are waiting to see how
it transpires. This might be the first such case where somebody
speaking something in Parliament is coming up for disciplinary
action, for what he actually said in Parliament. But as I said,
since the offence has not been spelt out clearly and is still being
politicised and allegedly matters pertaining to his constituency are
the subject of disciplinary action, we shall have to wait and see.
The Powers and Privileges Act is defending and assisting Members
so that they can discharge their responsibility to the nation,

Thank you, Mr. Chairman.

Mr. President Makombe (Zimbabwe): My comment is going
to be very brief. We are new to Parliamentary democracy but we
cannot close our eyes to certain incidents that have occurred in

our early stages of independence.

In Zimbabwe we have a case pending against a Member of
Parliament who appeared in a Foreign Broadcasting Corporation
and referred to our Parliamentary democracy by saying that
‘Democracy is not for export’. He was speaking when the Speaker
was presiding. The Speaker appointed a Select Committee to
investigate into the allegations and the statements which he had
made, which were regarded by our Parliamentary Privilege Regu-
lations to be in breach of the Regulations. And this Committee has
not yet given its full evidence as to what has actually been said.
What I want to say is, it will be useful especially on our part if
this subject could be left on the Agenda again for the next time
so that it could throw some light to some of us who are young in

Parliamentary democracy. Thank you.
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Mr. Speaker Tan Sri Dato Mohammed Zahir (Malaysia): Mr.
Chairman, I find it very interesting to note what my colleague from
Zimbabwe has stated in presenting bhis paper that whenever parlia-
mentary record is to be used in court, the leave of the House is
required through a substantive motion, whether to allow any parti-
cular record to be used in court. And if the court itself were to be
using the record without leave of the House, then, it is considered
as committing a breach of the parliamentary privileges,—I hope I
have got it clear. I have been wondering, because in Malaysia we
consider any record of Parliament as a public record and it can be
used anywhere. There is no necessity for leave to be taken from
any House of Parliament in order to make use of the record. Even
our Clerk can be subpoenaed by any court to appear in the court
in order to produce any of the parliamentary documents as evidence
in the court. I do not know whether there is any better method
or better way or procedure than the one that is being practised in
Zimbabwe. 1 personally think that Parliamentary record should
be a public record and should be disclosed and should be made use

of by anybody without any leave being taken from the House
before it can be used. Thank you,

The Chairman: We come to the final argument. In India I think
We agree with Loid Hailsham 2nd we see no reason to say that the
ruling of the Speaker is sul.jrct to any other inspection or over-
seeing. The Speaker’s judgement is above all, as far as the House
proceedings and the breach of privilege of the House and its Members
are concerned. As far as the information part is concerned, for it to
be made available in the court, we have got specific rules.

Leave of the House is necessary for giving evidence in a court of
law in respect of the proceedings in the House or Committees thefeof
or for production of any document connected with the proceedings
of the House or Committees thereof, or in the custody of the officers
of the House. According to the First Report of the Committee of
Privileges of Second Lok Sabha “No member or officer of the House
should give evidence in a court of law in respect of any proceedmgi
of the House or any Committees of the House or any other documen
connected with the proceedings of the House or in the custody of the

Secretary-General without the leave of the House being first obtain-
ed.”

When the House is not in session, the Speaker may, in emergent
cases, allow the production of the relevant docurr.mnts in courts og
law in order to prevent delays in the administratx?n of )ustici anr
inform the House accordingly of the fact when it re-assembles o
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through the Bulletin. However, in case the matter involves any
question of privilege, especially the privilege of a witness, or in
case the production of the document appears to him to be a subject
for the discretion of the House itself, the Speaker may decline to
grant the required permission without leave of the House. And that
power we have used; I think I have used it twice. I have forbidden
some persons to appear or to be produced even after their having
being summoneq in the court, I think the judiciary and the Legisla-
ture have got two separate spheres of working and we must work in
close harmony as complementary and supplementary tc each other.
We do not want to transgress into their sphere. Now do we want

them to intrude into our sphere, in the working of the Parliament
itself?

As in this case now, as put by our hon. Speaker, Mr. Nabulyato,
and also by our friend from Zimbabwe, there are certain cases still
pending as in Kenya as well as in Zimbabwe and Mr. McClelland
also referred to some, I think the better way is to still wait and let
the things emerge, and then we can take it up again because this
subject is a continuous one and we shall have to form a definite
opinion about it and it can be done, I think, in the next Session itself,
if that has the approval of the House—I do not know.

Mr. Deputy-Speaker from Kenya, do you have to add something
to it? .

Mr. Deputy-Speaker Arap Ngeny (Kenya): Yes, Mr. Chairman, I
am sorry to take you back a little, but something interesting arose
from the contribution by the Hon. Speaker from Malaysia according
to which it would appear that there anybody can just use the mate-
rial or the contribution by Members in any manner. I am just
wondering whether he might explain to us as to what happens if a
Member has said something which is legitimate in the national in-
terest and is affecting a particular group of people, and then they use
that material freely to inflict injury on that Member for his contribu-
tion. What happens then? It is because I think that this seems to
be a departure from what I have always understood and what, I
believe, should be the practice namely that the Legislature should
have special privileges for the Members when they are there that I
am raising this; otherwise, free speech will be hampered.

The Chairman: Yes, we have this much that his sa}"ing, m
the House are protected by the privilege. He can say with freec'lox.n
without being subjected to any harassment by any p'erson and it is
just on the floor of the House where he is himself quite free and he
can feel free in expression.
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If you want to respond, Mr. Speaker from Malaysia, you may; let
us hear him,

Mr. Speaker Tan Sri Dato Mohamed Zahir (Malaysia): Mr.
Chairman, this is a separate matter. What I said just a litte while
ago was about the parliamentary records; for instance, the Hansard
or the debate or the speeches can be adduced as evidence in courts;
but of course, this is not against any particular Member who used
those words. For instance, for libel I can say ‘No’ because he is

protected under the privileges of Parliament,



ITEM 6—ARE PARLIAMENTARY COMMITTEE SYSTEMS
FULFILLING THEIR FUNCTION?

) The C!mirman.: Now we come to the next subject; Item No. 6;
A?e‘Parhamentary Committee Systems fulfilling their function?”
This is a subject on which I think we have to contribute,

This is a contribution as one of the delegates now, not from the
Chair,

Hon. Members and Speakers and Presiding Officers, Parliamentary
Committees play an important and useful role in the working of legis-
latures all over the world. The system of Committees facilitates
deeper consideration of issues which, as involving points of detail or
questions of a technical nature, are not possible for the House as a
whole to discuss at length. The Committee System, while ensuring a
fuller and more comprehensive examination of matters, also results
in saving the time of the House for discussion of important matters
and prevents Parliament from getting lost in details and thereby los-
ing hold on matters of policy and broad principles. While the com-
position of the Committees generally reflects the composition of the
House, their proceedings are devoid of any party bias and the proce-
dure there is more flexible than in the House. This leads to a more
dispassionate, comprehensive and judicious consideration of the issues

entrusted to the Committee.

What we have seen from practical experience is, after having a
good debate, number of hours are gone into, even days are spent on
the Budget Session, but when it comes to the final conclusion, de-
bates are only debates because whatever is presented to the House,
Government get it passed because they are in a majority. Howsoever
productive or conducive to progress may be the points raised and
made by the Opposition, as it prevails today, any infringement or
any deviation from that is supposed to be the defeat of the Govern-
ment. So, they do not let it happen. Naturally, it becomes a dis-
cussion which leads to nowhere, but it is not so in the Committee.
Tn the Committee System there prevails a camaraderie type of com-
panionship and atmosphere where it is give-and-take. You listen
and if one point is goed, i is incorporated without losing faith and jt
is a joint effart for the betterment of the people for whom we are all
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responsible. So, in that case it become more positive and productive
to have that point thrashed out and churn out the cream which might
be helpful in furthering the health of the nation.

During the last few decades the Committee System has undergone
significant developments in various countries. In Canada, in the
House of Commons, there are 20 Standing Committees—if I am not
mistaken, Mr. Bosley—14 of which are functional, having jurisdictions
corresponding closely to the activities of the Government Depart-
ments and Agencies. In Britain, by a Standing Order adopted by the
Commons in 1979, 12 new Select Committees have been introduced,
each of them corresponding to one of the principal Government De-
partments and charged with the functions of examining the ‘expen-
diture, administration and policy’ of their concerned Departments and
of associated Public Bodies. In addition, two more Select Comimttees
relating to (i) Welsh Affairs and (ii) Scottish Affairs have been set
up. Some other existing Committees were allowed to continue
even after the adoption of the new system. Among a number of
reforms introduced in 1985 in the New Zealand House of Represen-
tatives, was the adoption of a new Select Committee System. The
main features of the new system are: a structure based comprehen-
sively on the full range of government activity as represented by
Ministerial portfolios; widely drawn terms of reference, each com:-
mittee having responsibility for both legislative functions and the
scrutiny of policy, administration and expenditure of government
departments and other bodies within their jurisdiction. Many otner
countries have evolved their own Committee Systems.

In India, Parliament has a well-knit Committee System and the
various Parliamentary Committees have been functioning vigorous-
ly. Among the Standing Committees of Lok Sabha the three finan-
cial committees which we have: the Committees on Estimates, Public
Accounts, and Public Undertakings, constitute a distinct group and
thev keep an unremitting vigil over governmental spending and per-
formance.

Parliament has obvious limitation in regard to scrutinv of the
Budget. Although nearly two months of parliamentary sittings are
devoted to examination of the Budget, the discussions are not very
comprehensive. As the time available is short, often Demands
for Grants relating to a number of Ministries!Departments have to
be guillotined without discussion. To get over this difficulty, tl:lefe'
is a proposal to introduce Budget Committees which will consider
the Demands for Grants in depth. A final decision on the matter
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by the Rules Committee of the Lok Sabha is expected to be taken
in the near future. We have been trying to introduce this system;
for the last two or three years, I have been after it. But it
takes time. I have seen by experience that, out of so many Minis-
tries|Departments which we have, the Demands for Grants relat-
ing to only ten or twelve of them are discussed. Because the
Members are interested in Agriculture or Home Affairs or Foreign
Affairs, most of the time is taken away by these so-called important
Ministries|Departments, and the Demands for Grants relating tc
about 24 or 26 M:inistriesDepartments get guillotined without any
discussion. That has put some sort of an idea in the minds of the
bureaucracy that they can do whatever they like and that nobody
will be there to look into what they have done. Actually it is a
post-mortem that we are doing in the Public Accounts Committee
because, there, we are going through what they have already done.
That is why there is this proposal of mine to set up budgetary Com-
mittees, to divide the House into a number of Committees with 45
Members in each Committee, associating each and every Member
with those Committees, thus making them responsible for a number
of Ministries; and those Ministries will also pe responsible to put
before them their various demands which will be discussed there.
That collective effort wil] then be put before the House. The Op-
position will have their say and will have their time to have amend-
ed any proposal which, they may think, is detrimental to the econo-
mic health of the country. So, in a purified manner, the whole
thing will come before the House. This will be a pre-voting scru-
tiny, this will be something before what is going to take place. Na-
turally, it will have very wide implications. I hope that this time
the Rules Committee will accede to my request and finalise this
concept. Again it depends on the House because we are all creatures
or servants of the House, we are at their mercy, we have to go ac-
cording to what they lay down for us. This is what I call a fore-
runner for some new thoughts which may be put before the Mem-
bers, before the House, and they may bear fruit.

In pursuance of the above suggestion, a -‘Memorandum proposing
the setting up of ad hoc Budget Committees for pre-voting scrutiny
of the Demands for Grants of all Ministries|Departments of the
Government of India, was prepared and placed before the Rules
Committee for consideration. The Rules Committee of the Seventh
Lok Sabha which considered the Speaker’s proposal, however, felt
that the matter could better be left for consideration in the Eighth
Lok Sabha. And this is the Eighth Lok Sabha that we are now
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sitting in, and I hope that some positive decision on this will now
be taken.

The States in India have got their own State Legislatures; they
are also independent bodies looking after their interests. In Kerala,
‘which is one of our States and which has got its own Legislative
Assembly, ten Standing Subjects Committees have been functioning
since March, 1980. Each Committee is assigned a fairly well-defined
subject area or areas. One of the functions of a Subject Committee is
to scrutinise the legislation. Every Bill, other than an Appropria-
tion Bill, unless referred to a Select Committee, after its general
principles are approved by the House on a motion, stands referred
to the appropriate Subject Committee for detailed examination.

In India, every year, a Conference of the Presiding Officers—
Speakers of the Lower Houses and Chairmen of the Upper Houses—
of all the legislative bodies in India is held; we get together and
discuss matters there. We had set up a Committee of Presiding
Officers on ‘Committee System’. The Committee of Presiding Officers
on ‘Committee System’ have stated in their report that the
deliberations and reports of Subject Committees in tne Kerala Legis-
lature have been found to have helped a great deal in strengthening
responsible Government and the work in the Committee, it is
felt, will lead to expertise and specialisation.

The Committee has further observed that. while the general idca
of setting up of the Subject Committees on the pattern of those
obtaining in the Kerala Legislature has to be commended in princi-
ple for adoption by Parliament and the State Legislatures, it is,
however, felt that a beginning in this direction may be made by
setting up ad hoc Budget Committees for pre-voting scrutiny of the
Demands for Grants of all Ministries|Departments of the Govern-
ment as stipulated in the memorandum which was placed before the

Rules Committee of Lok Sabha.

The Report of the Committee of Presiding Officers on ‘Commit-
tee System’ was considered and adopted at the Conference of the
Presiding Officers of Legislative Bodies in India held in Lucknow
on October 27, 1985; that is, just two months back, we bave adopt-
ed that report and said that it is a very fine concept, a very fine
idea, and that we must put it into practice so as to give mare mo-
mentum to the scrutiny and also ensune that the hard-earned money

of the people is spent in a very useful manner.

Thank vou. Any contribution®
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Mr. Speaker D. N. E. Mutasa (Zimbabwe): Mine is just a ques-
tion. When you suggested setting up of budgetary Committees, I
wondered whether these Committees would not be interfering too
much with the executive functioning of government because, once
Parliament has allocated the sums of money to the Ministries, it is
up to those Ministries to use that money as they wish and they are
not to be interfered with by Parliamentary Committees.

The Chairman: This is a pre-budget scrutiny; it will not be after
the budget, but before the budget is passed; it will be before we
start doing anything; if any policy is to be made or some devia-
tions or amendments to the present policies are to be made, that
can be done. As it is, the discussion that we now have before the
whole House is not productive. In the Committees, before the De-
mands for Grants are approved by the House, there will be a scru-

tiny so as to pave the way for better, more comprehensive and pro-
ductive execution of policies and programmes.

Mr. Speaker D. N. E. Mutasa (Zimbabwe): I also find, arising
from exactly the same question, a feature in Zimbabwe which is
similar to that in India. In our Government there is a Government
Minister who is responsible for Parliamentary Affairs. I do not know

how he functions in India. Don’t you find him interfering with their
legislative functions?

The Chairman: We in India have a Minister of Parliamentary
Affairs who does the liaison between the Government and the Chair,
He is the Chief Whip of the ruling Party.

Mr. Speaker Daniel Micallef (Malta): Our Standing Orders make

provisions for Committees of the whole House; and for Select Com-
mittees.

In the Committee of Supply on the Prime Minister’s votes, under
whom the House of Representatives falls for this purpose, the Leader
of the Opposition said in January 1979 that they were all in faveur
of Committees of the House, but that the Prime Minister of the

time the Hon. Tom Mintoff was on recerd as being against Commit-
tees in practice.

The Minister of Justice and Parliamentary Affairs replied that
the Standing Orders of the House were outdated and that, in princi-
ple, the Prime Minister favoured Select Committees of the House,
but in practice he was against them because they did not work and
the time spent was just the same.
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The Electora] Programme of the Malta Labour Party before the
last election in 1981, promised a Parliamentary Committee on Gozo
Affairs made up of the five Members of Parliament coming from
Gozo and Ministers and public officers in rotation. This Committee
was in fact set up in November 1983 and has since held 8 sittings,
the last one in October 1985. The last electora] programme of the

Nationalist Party which is the Party in opposition, stated that in
order that Parliamentary business be better distributed, a Nationa-
list Government would set up permanent Parliamentary Committees
to examine in more detail and without undue haste the main fields
of the Government activity such as expenditure, and foreign policy.
Parliamentary Committees would also be set up from time to time
to examine laws and particular problems and projects without be-
ing too much pressed for time. These Committees would have at their
disposal all relevant Government information, and could seek the
advice of experts and interested groups, before finally reporting
their conclusions to Parliament which could thus come to its deci-
sions in the light of such conclusions.

The Labour Government has introduced the participation of Go-
vernment officials and of officials of Public Corporation in Commit-
tees of the House, either through legislation, as it happens under
the Education Act, when it comes to the estimates of the Univer-
sity, or through procedure motions as in the case of the estimates of
Telemalta, Enemalta and the Housing Authority. Most of these
committees are televised, in accordance with the last electoral pro-
gramme of the Malta Labour Party which stated that “A Socialist
Government would do its best so that the people would be better
informed about the business of Parliament.” This was done by in-
creasing the number of televised debates of Parliament. The more
intensified use of the relatively new medium, the television, has
however, helped to somehow affect the proper functioning of our
committee system as evidenced during the Committees of Supply in
connection with the passage of the General Estimates, because mem-
bers of both sides tend to discuss policy only, and no details at all;
whereas the purpose of the Committee is to discuss details only.
Presumably most Members lack the information and the expert
knowledge necessary for criticising details of supply, and moreover
prefer to talk politics which appeals more to the general Publi'cf
and on which certainly they are more prolific, politics being their
bread and butter as politicians. The television during Committees
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of Supply has thus perhaps further helped, I am afraid, to divorce
such committees from their proper purpose.

Thank you, Mr. Chairman.

Mr. Speaker Nabulyato (Zambia): I was interested in the ex-
planation given to the Conference about the Indian position where
they have pre-Budget committees of Parliament. Ours is the cther
way round. The idea is that when  estimates come before the
House, they get committed to specific proposals and we have par-
liamentary committees to follow up how the executive uses this
money as voted by the Parliament. That is the way we do in Zambia.

I was interested in knowing how you do it here—the pre-budget
scrutiny.

The Chairman: We are not doing it. We are just contemplating.
We are trying to experiment with that and that was the explanation

I gave. Our friend said, ‘We want to see if it could work out in a
very useful way.’

Mr. Speaker Nabulyato (Zambia): We shall be very happy to
see your results, ' -

The Chairman: We shall report to you when we get to that.

Mr. Speaker Weatherhill (United Kingdom): We in the House of
Commons set up in June 1979 a new system of select committees.
Apart from the eleven existing committees which were established
like the Public Accounts Committee and the Privileges Committee,
fourteen new committees were established, each designed to oversee
one of the principal government departments and the semi-public

bodies associated with them, that is, the nationalised industries and
that sort of thing.

The main functions of each of these committees has been on ques-
tions of policy and on expenditure and on administration. They are
concerned to make Ministers fully accountable to Parliament for
what they are doing. The committees were set up to prevent Mi-
nisters from operating without reference to Parliament and to-day
Ministers are personally cummoned before the Committees for

periods up to 1 to 2 hours to expound upon or to defend their policies
or their uses of public money.
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. So, to sum up how they fulfil these functions, so far as the tradi-
u9m committees are concerned, like the Public Accounts Com-
mittee and the Privileges Committee, etc., well, they continue and
I think the fact that they continue, indicates that they have been
highly satisfactory. The legislative committees save the House
from looking at the great mass of legislation which would otherwise
have to be considered on the floor. So far as the departmental
committees are concerned, the House has received hundreds of re-
ports from them over the last six years and in each case the Govern-
ment has to make a reply within two months and these replies may
lead to further action by the Committee. Whenever there is public
Interest about Government action or inaction, a committee can dis-
cover the facts and report to the House. Thus, there is a continuous
oversight of Government policy by the House. This widening of the
House'’s oversight of the Government is one of the principal chan-
ges in Parliament in the UK in the last few years.

As I have already said, the change is shown most dramatically by
the extent to which Ministers now have to defend their policies
before select committees and this new facility is much appreciated
by backbenchers. Perhaps some Ministers may think in a rather
different way.

The oversight of expenditure and administration led the House
to make certain changes in its Standing Orders in recent years. As
a result, the criticisms of committees about departmental expendi-
ture are ensured a hearing on the floor of the House for three days
every session. In pursuance of this, each committee now regularly
examines the details of Government expenditure every year. As a
result, for the first time in at least half a century, the House is
carrying out its historic function of examining details of Govern-
ment expenditure on a systematic basis.

So, to sum up, by their wide-ranging activities, their flexibility
and their team spirit, the select committees have extended the range
of parliamentary activity. They have increased the standing of
Parliament at the expense of the civil service. By feeding authen-
ticated facts into Parliament they have raised the level of debate
on the floor of the House. They have taken advantage of the
talents of backbenchers and given a new career to the Committce
Chairman who frequently now gain great public prestige from their
positions and finally and I think importantly they have encouraged
cross-party initiatives within committees and thereby helped to mo-
derate the extremes of party conflict.
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Mr. Speaker Tomasi R. Vakatora (Fiji): With regard ta your
proposal to set up a pre-Budget committee, I would like to know at
what stage this committee will come into action under your contem-
plation, because, as I see it, in the normal chain of events there is
the Appropriation Bill, the Bill is read first and then the Minister
gives his speech where he makes proposals about the Budget for the
following year including new taxes. Then comes the second reading
debate, then these Committees and then the third reading. At what
point of time would your Budget Committees come into operation?

The Chairman: First, we have the presentation of the Budget;
then there is a general debate on the Budget itself as a whole. After
that we take up the Demands for Grasts for each Department or
different Ministries separately. Before the debate on the Demands.
for Grants starts, we shall bring in these Committees. All the
Members of the House would be divided in separate Committees
and each Committee would be entrusted with three or four Minis-
tries, and then they will look into all the things. And the final
shape will again be presented in the report to the House; the
House can take up four or five Demands of Grants to scrutinise after
the reports from the Committees are received. The House would
go into recess during the period the Committees would meet. All
the Members of the House will be entrusted with the Committee
task during that period for a complete and thorough checking of
all the Demands, policies and projects of the Government. That is
how we want to do it. Do I satisfy you?

Mr. Speaker Tomasi R. Vakatora (Fiji): In other words, after the
second reading debate.

The Chairman: No, after the debate on the Budget as a whole.
The Budget with all its tax proposals will be discussed as a whole,
but the Demands for Grants for various Ministries would be en-

trusted to the Committees.

Mr. Speaker Tomasi R. Vakatora (Fiji): Maybe I will discuss it
with you later.

The Chairman: A question had been asked about the Assurances
con.mittee. The purgose of that Committee is this. We have to
make the Ministers realise that they have made an assurance and
they have to carry it out, otherwise they are liable to action on the
floor of the House. They cannot escape. That is wha'f the Assu-
rance Committee is for. It is to see that the assurances given on thg'
floor of the House are carried through within three months.
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Dr. Najma Heptulla, Deputy Chairman, Rajya Sbbha will ex-
plain it.

Madam Deputy Chairman Najma Heptulla (India): As far as the
‘question pertaining to the Assurance Committee is concerned, as the
Chairman said, its main function is to chase the Minister. If he
Mmakes an announcement on the floor of the House and gives an
assurance to the Members on the floor of the House, he is responsi-
ble to fulfil his assurance or the promises he makes within three

months. If he does not do that, he has to appear before the Com-
tnittee: he is answerable to the Committee.

If he has not fulfilled it in three months at least he should say
what he has done within three months.

The Chairman: He can ask for extension of time, if he cannot do

it. If he has plausible excuses, we agree to extension of time, other-
‘wise he will be just put on the mat.

The Chairman: Now Dr. Najma Heptulla.

Madam Deputy Chairman Najma Heptulla (India): Thank you
very much for giving me this opportunity. As I belong to the
second Chamber, I would like to know the role played by the Mem-
bers of the Senate or the Upper House in relation to Budget Com-
mittees or Financia] Committees in various other Parliaments where
they have a second Chamber. Do they participate in the discus-
sions or they don’t? Have the Members, especially in the House of
Lords in the United Kingdom anything to do with it and do they
discuss the Budget or they don’t?

The Chairman: Lord Hailsham will answer that.

Lord Hailsham of St. Marylebone (UK.): Mr. Chairman, first
of all we have in the House of Lords an elaborate Committee
system, but I think it would be treated with a sense of outrage by
the Commons if we were to interfere in any way with budgetary
matters, and so we do not.

There was another point which I wanted to make, and that is
this. 1 think we should remember the limitations of the Committee
system. When my father was a young man in 1914 there wat 2
great scandal in Parliament, which was called the Marconi scandal
about the purchase of shares by Ministers and the alleged profit
made by them out of it. A Selcct Committee of the House of
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Commons was set up. My father was a counsel before it and there
is no doubt whatsoever that that brought the Committee system into
disrepute, because the Committee divided throughout on purely
party lines. There was at that time Government of one party and
Opposition by another party. As a result of that in 1921, the British
Parliament set up what was called the Tribunal of Enquiries and the
Evidence Act, which was to undertake enquiries of that peculiarly
sensitive kind, where a direct Select Committee of the Commons or
the Lords for that matter would not function properly.

Secondly, we have imtroduced the Parliamentary Commissioner
who is there to undertake cases of maladministration complained of
through a Member of Parliament. That exists side by side with
the new departmental Committee system described by Mr. Speaker.

Thirdly, there are matters, which, I think are not appropriately
enquired into by Select Committees and one of them is the appoint-
ment of judges and initiation of prosecution. It is only where there
is a scandal that this is appropriate. It is important for the purpose
of the separation of powers—and here I talk not as a Speaker of
the House of Lords, but as the head of the judiciary in England,—to
separate judicial patronage from political interference. 1 could go
into much greater detail about that. It is also the case that the
Attorney General in the House of Commons and equally the Lord
Advocate for the purpose of Scotland would. I think, resent having
the question of whether he should initiate prosecution investigated
by a Select Committee. But he and I are responsible to Parliament
for what we do. The Attorney General can be criticised in the House
of Commons by an appropriate procedure and sometimes he has to
answer for his conduct. There was a very well known case of 1922,
called the Campbell case, which is usually taken as the example of
that. I do not think that it has happened with the Lord Chancellor
for a very long time that his judicial appointment has been called in
question. ] would have to answer to the House of Lords or indeed
in public, should there be any question. I have very happily given
evidence to Home Affairs Committee of the House of Commons on
two questions which I thought entirely appropriate. One was about
pena] treatment in prisons and the other was about delays in the
procedures of the courts. I found them most helpful and I found the
discussion which ensued very valuable. But there are limitations.

I would like to make just one other point. The genius—and I say
this in the presence of Mr. Speaker—the genius of the British House
of Commons is the confrontation on the floor of the House between
the Ministers and their back-benchers. In contrast, in the American
Senate and the American Congress, the focus of attention is in the
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select Committee. I should myself be very sorry if the genious of
the British House of Commons at question time and at other times
cf questioning the Ministers were to be transferred from the floor
of the House to the Committee floor.

Madam Deputy Chairman, Najma Heptulla (India): I would like
to know whether the other Chamber participates in the Committee
System alongwith the House of Commons.

Lord Hailsham of St. Marylebone (UK.): We do have Joint
Committees with the House of Commons. We have a very valuable
Committee in the House of Lords called the ‘Consolidation Com-
mittee’ which owing to the complicated and terrible state of affairs
of our Statute-Book, does try to reduce it to some kind of order.

The Chairman: I think our hon. Deputy Chairman wants to
know whether there are any financial/budgetary Joint Committees.

Madam Deputy Chairman Najma Heptulla (India): Yes, Sir.
You understood my point.

Lord Hailsham of St. Marylebone (UK.): I would say again
with utmcst emphasis that if the .ouse of Lords were (o atiempt to
interfere with the Budget and with Government's expenditure or

the raising of taxes the House of Commons will be up in arms and
in fact they are perfectly right there.

Madam Deputy Chairman Najma Heptulla (India): Our Chamoer
is involved in the Public Accounts Committee and the Public Under-
takings Committee, thereby we do have Members represented on
these Committees alongwith Lok Sabha.

The Chairman: We are more liberal.

Madam Deputy Chairman Najma Heptulla (India): 1 wonld
‘ike you to be more libera] so far as Budgetary Committees are con-
rerned.

Mr. Speaker Momadou Baboucarr Njie (Gambia): Thank you,
Mr  Chairman. I just want to mention that right now, we are
considering the introduction of the Committee System, you would
excuse me if I ask more questions than contributing to the subject
on the Floor. If I go back to the Item on the agenda—‘Are Parlia-
mentary Committee Systems fulfilling their functions?, I think
the answer is ‘Yes', because of the contributions we have had. What
[ would be interested to know more, short of going down to the
nitty-gritty of things, is whether there are problems; and if there
are problems, what those problems are. I would be interested to
know this.
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Mr. President Makomhe (Zimbabwe): I would like to make a
comment in answer to the question of the Deputy Chairman of Rajya
Sabha, that in Zimbabwe in terms of our Constitution of 1979, we
do not discuss financial or constitutional matters. If there is any
need for bringing changes to our Constitution, it will be precisely
the prerogative of the House of Assembly; and the budget is also
the prerogative of the House of Assembly. There is no quarrel
between the House of Assembly and the Senate on this point.

Mr. Spebker Njie (Gambia): I just want to mention that right
now in the Parliament of Gambia, we are studying very closely the
introduction of the Committee system. That is why I took interest
in this item No. 6, viz. “Are Parliamentary Committee Systems
fulfilling their function?”. I think that the contributions we have
had on the floor indicate that the answer is “Yes”. I asked whether
it would be possible to know whether there were problems. If there

were problems, what were they; and what were the solutions to
them?

Mr. Speaker Weatherill (United Kingdom): I speak in answer
to that, Mr. Chairman, with your permission. There are a few
problems, of course. The first is the one that has been menticned
by the Lord Chancellor, viz. that it tends to take the debate away
from the floor of the House and put it into the Committees . Very
frequently, a Member may come to the Chair, and say: ‘I hoped to
take part in the debate this afternoon, Mr. Speaker; but unfortu-
nately, I have got a Select Committee sitting at 4 o’clock; I would
not be here until 6 o’clock’. So, it does undoubtedly take debate
from the floor of the House. There are certain additional expenses
to the House, and I think that that has to be borne in mind. We
overcome this by keeping our staff very small. We have a liaison
Committee of Chairmen of Committees. We ask the Chairman of
the Selec. Committee to keep an eye on the expenses. There is a
danger of overlapping, of Committees undertaking purely simi.lar
subjects; but that is also dealt with by the Liaison Committee Whlc.h
ensures that as far as possible Committees do not overlap in their
investigations.

I think there is a major burden on the Ministers; but the Lord
Chancellor will be able to say more on that than I; but I think I
am entitled to say that the Ministers have to come before the Select
Committee, and can be literally grilled by a small expert group ?f
Members for anything up to two hours. It must be a heavy strain
upon them. But as the Speaker of the House of Commons, I would

not be too worried about that.
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Finally, I think we have just to be a little cautious about their
real effect, i.e. whether they really make Governments change their
minds. But I think it does affect the future Government policies,
because by the mere examination of what Governments are doing,
and the interrogations which the Ministers undergo, there is a
possibility that as a result of this expert examination and subse-
quent debates on the floor of the House, Governments may be forcad
to change their minds in the future.

Mr. President McClelland (Australia): I respond to the remarks
of the Deputy Chairman of the Rajya Sabha, as to the responsibili-
ties of the other Upper Houses throughout the Commonwealth. In
the Australian Parliament, of course, there are two Houses, the
House of Representatives, and the Senate both of which are elected
Houses. The House of Representatives is elected on a preferential
voting basis, by the direct vote of the people; and the Senate is
elected, again by the vote of the people, but on the basis of propor-
tional representation, which ensures representation of minority
parties if they can obtain sufficient votes. Therefore, both the
Houses are masters of their own business, and both the Houses in
fact have Committees of their own. But they also have Joint
Committees, and I recall to mind the Joint Committee on Foreign
Affairs and Defence, which is a very important Committee, as far
ag Parliament is concerned. When visiting dignitaries come to
Australia, not only do they have talks with the Prime Minister,
the Minister of Foreign Affairs and other Ministers but invariably
they are invited to discuss with the Members of the Joint Committee
on Foreign Affairs and on Defence.

So far as the financial matters are concerned, there are groups of
committees in the Senate known as Estimates Committees. These
have established a tradition of rigorous public scrutiny of govern-
ment expenditure through their twice-yearly examination of the
Appropriation Bills—the Budget Bil] which is introduced in
Australia in August and Supplementary Appropriation Bills intro-
duced in April or May. These committees provide an opportunity
for Senators of all parties including minority parties to question
Senate Ministers on their own portfolios and on the portfolios of
their colleagues in the lower House whom they represent in the
Senate in a far more detailed way than is possible in Committee of
the Whole. These committees also enable Senators to question
senior public servants directly on the estimates—something not
possible in Committee of the Whole.
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T.he Committees present their reports and these reports are
considered when the Appropriation Bills are being examined in
Committee of the Whole.

The existence of Estimates Committees has resulted in the
preparation by depariments, mainly to Estimate Committee specifi-
cations, of detailed and comprehensive explanatory notes which do
away with the need for a lot of otherwise routine questions and
enable Senators to better pinpoint major discrepancies and concen-
trate their questioning accordingly,

Estimates Committees in Australia have also had an influence in
the development of the practice by which departments submit
annual reports to the Parliament. If a Government department is
slow in presenting the annual report to the Parliament, then the
Senate Committee invariably wants to know the reasons for the
lateness. They have also had an influence in the division of proposed
expenditure between Appropriation Bills 1 and 2 which, in the
Australian situation, means a difference as to whether the Senate
may make amendments or not. The proceedings of Estimates Com-
mittees, like those of the Senate itself, must be held in public.

The effectiveness of committees depends very much upon their
membership. Much has been achieved by a determined Chairman
of a committee and purposeful Members, particularly when party
attitudes have been put aside- A certain measure of bipartisanship
is required for a committee system to work effectively, and this has
been the key to the success which Senate Committees have achieved

to date.

But having said that. I must say that I completely agree with
the remarks of the Lord Chancellor, I would hate to have a situation
where the confrontation, which takes place at question time between
a Minister and a back-bencher on the floor of Parliament, is taken
away to the committee room. I think this has never taken place.
But I assure you that so far as our committee is concerned,
it has become very effective in establishing the supremacy of Parlia-

ment over the executive.

Mr. Speaker Dhlamini (Swaziland):. A lot has been said about
Committees. I just want to put a very simple question. Who is
responsible for forming these Committees? Are they formed by
legislation or by Standing Orders or by the Speaker?
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The Chairman: It ijs the House which forms itself into the
Committee and the Chairman is appointed by the Speaker.

Mr. Speaker Njie (Gambia): I would wish further to ask one
question. I would like to know the sort of control, if any, which the
Speaker has over any of these Committees.

Thel Chairman: The Speaker gives directions from time to time,
and the rest is left to the Chairman and Members of the Committees
who carry out those directions and work under those directions,

Mr. Speaker Njie (Gambia): Do these directions go as far as
stipulating the precise dates when the Report should be submitted
or otherwise?

The Chairman: Yes, Reports have to come. They have to
submit the reports. That is what the Committees are there for.

Mr. Speaker Njie .(Gambia): I want to know whether the
direction is extended to the point where the Committee is supposed
to report back to the House.

The Chairman: Yes, within the specified time. Otherwise we
would not be able to carry on the discussion on the Demands for

Grants

Mr. Deputy-Speaker Thambi Durai (India): Madam, just now
you informed that when we are forming these Committees. the
Speaker nominates the Chairman. In practice, what I have learnt
from the Kerala Assembly, is that when they are making their
Ministers ex-officio Chairman, then sometimes meetings do not pro-
perly take place. May I know from the Speaker whether he will
consider this kind of problem and will not appoint a Minister as
Chairman of the Committee?

The Chairman: That is why we have not taken Ministers as
Chairman. Nor have we proposed such a thing.

Mr. President Makombe (Zimbabwe): With regard to the
comment which has been made in connection with the permission
being granted by the Ministers to allow their officials to give evidence
to Committees, is it not mandatory that the Committee could get
evidence from any Member of the Committee and that the civil
servants would be required to give evidence in their own right? I
would like to know whether the Minister gives that permission.
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Mr. President McClelland (Australia): No, Mr. Chairman,
the Estimates Committees are established purely for the purpose of
examining the Ministers on the Appropriations that the Govern-
ment seeks from the Parliament. Therefore, the Ministers come
before the Senate Estimates Committees in explanation of the ex-
penditure to be incurred by the Government in the prosecution of
these powers. Since Ministers are unable to respond to all of the
questions that will be asked by Members of the Senate, they bring
along with them their senior public servants for their advice and
every question is directed to the Minister from the Senate Estimates

Committee. But if the Senate makes further questions from the
Minister, the Minister may agree to the public servant advising
him giving similar advice to the Senator, to the Member of the
Senate Estimates Committee. In theory, the Minister is answer-
able to the Senate Estimates Committee because he is also a Mem-
ber of the Senate, but he has with him the public servants and
he by an agreement agrees that they should answer questions asked
by the Senate Estimates Committee.

Madam Deputy Chairman Naima Heptullah (India): The hon.
Speaker has asked a question but his question has not been fully
answered. I would like to supplement it. He was asking about
the time. I just wanted to say that there are two types of com-
mittees. One is our permanent committees like those on Public Ac-
counts, Puklic Undertasings/Assarances in which the memaers retire
but which are permanent. But there are certain committees which
are constituted from time to time for a particular purpose and
there is a time-limit set of 2 months or 3 months or 6 months.
They have to submit their report before the Parliament, before the
time is ovt. Of course, they can ask for extension of time. This
is what I wanted to supplement,

The Chairman: Mr. Speaker Bernard Weatherill.

Mr. Speaker Weatherill: The Lord Chancellor is half-American.

Lord Hailsham of St. Marylebone (UK.): I am half- American
and I love my mother’s country. But I prefer the British consti-
tution. I do think that this is just one of the things which I was
talking about when I expressed the fear that the Committee system
might be used to remove the focus of attention from the floor of
the House up to the Committee floor. Now those of us who were
active 20 or 30 years ago remember that those committees in which
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Senator McCarthy played such a prominent part in cross-examining
“various public officials did, I think, much more harm than good.

The Chairman: I agree there.

—Now, there is one request. It is from Mr. Charles Luss.er,
Clerk of the Canadian Senate. If he has the permission of the
House then I can allow him to elucidate certain points because his
Speaker is not here. He can elucidate if you like.

Mr. Charles Lussier, Clerk of the Senate (Canada): Thank you,
Mr. Chairman. My Speaker is not here. He is sick. I wanted to
say that we have approximately the same system as they
have in the UK In the Senate of Canada we have 17
Standing Committees and as far as the Money Bills are concerned,
we have even more power than the House of Lords, because we
are not limited by time, as they are in the House of Lords. It
they have extensive power, we have the full power as they have
in the House of Commons. But as far as the Money bills are con-
cerned, it never happened that we have really refused that kind
of a Bill even if we may do so, because the Senate of Canada is
not an elected Senate it would be resented by the House of Com-
mons if we were to refuse any Money Bill. We have approximate-
ly the same problem as in the British House of Commons but at a
lower level, if I may say so. Our Committees work as they do in
our House of Commons and we also have some Joint Committee
but not for the Money Bills. When there is a conflict between the
House of Commons and the Senate, we have what we call a Joint
Conference to settle the problem. This is all that I wanted to add,
Mr. Chairman. Thank you very much,

The Chairman: So, that brings us to the conclusion of this
Second Session.

Before we close for the day I have some announcements. The
programme for spouses from 7th January 1988 is:

10.30 am—a visit to the International Dolls Museum and
second, visit to the National Gallery of Modern Art and at 12.30
vigit to National Museum ang visit to Indira Gandhi Memorial.

. Spouses and relations of the delegates should come to the gates
of their respective hotels at 9.45 a.m. on 7 January 1986 when officers
of the Lok Sabha Secretariat will take them to the above places.
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Speakers and Clerks might like to collect their copies from the
Reference counter, of first, the book on Parliaments of the Common-
wealth and second, Journal of Parliamentary Information.

The third thing is, there will be a meeting of Speakers from
the African region in Committee Room ‘B’, adjacent to this Confer-
ence Room, immediately on the adjournment of this Session, just

{

now. |

We look forward to seeing you at dinner at 8 o’Clock in the
Ashoka Hotel. Thank you.

(The Conference adjourned at 5.03 P.M.)



TUESDAY, JANUARY 7, 1986

THIRD SESSION ‘

[HoN. DrR. BAL RAM JAKHAR, SPEAKER LOK SABHA (INDIA) !
in the Chair]

The Chairman: We may now start our morning Session. Before
we start, I may inform you that I have received two messages, one
from Mr. K. S. Hegde, my predecessor, and the second from Mr. M.
Hidayatullah, our former Vice-President. Both of them wish a
very very successful Conference.

ITEM 7—FACILITIES FOR MEMBERS OF PARLIAMENT

The Chairman: Now we take up item 7 of the agenda. The
opener will be the Hon. Speaker from Bahamas.

Mr. Speaker Clifford Darling (Bahamas): Mr. Chairman,
fellow Speakers and Presiding Officers of the Commonwealth, may
I take this opportunity of extending to you, Mr. Chairman, to
the Government and to the people of India my thanks and appre-
ciation for the warm hospitality that myself, my wife and the mem-
bers of the Bahamian Delegation have received since our arrival here
to attend the Eighth Conference of Commonwealth Speakers and
Presiding Officers.

The topic that I am introducing must be of concern to all of
us, whether we are Presiding Officers of large or small Parlia-
ments. It is my considered opinion that the level of service to
Members of small Parliaments, particularly in third world coun-
tries and more so in the Caribbean region, in many ways, is be-
hind that in some of the more developed countries with larger
Parliaments. Members require facilities to enable them to carry
out their parliamentary responsibilities such as Secretaries and
Research Assistants and they also need accommodation. Those
Parliaments without a Standing Committee on services may well
consider having such a Committee to be designated as the House
Services Committee whereby enquiries could be made under its
auspices and the results of such enquiries may lead to recommend-
ing better facilities for Parliamentarians,

In the Bahamas, as in many of our Commonwealth countries,
tore are Members of Parliament who represent their constituen-
cies in the Islands but reside in the capital city and have to visit
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their constituencies from time to time. On the other hand there
are those Members who are living in their constituencies in the
Islands and who have to attend meetings in the Capital. Proper
facilities should be provided in both instances for both categories
of Members such as living accommodation and transportation. My
Government at present assists Members in this regard, but it is
not sufficient to sustain them. However, the Government is
reviewing the situation. The House of Commons had similar
experiences for many years and it was not until 1979 that they
became responsible for their own financial affairs,

It is my hope that the Speakers and Presiding Officers assembled
here will give this matter serious consideration and make recom-
mendations to their respective Governments on behalf of their

Members.

Thank you very much.

Mr. President Wahid Ali (Trinidad & Tobago): Mr. Chairman,
may I express my gratitude to my colleague from the Bahamas for
his pertinent introduction of this subject? I wish to make some

very brief comments.

In our country the vote for Parliament is prepared by the
Parliament staff; the money comes from the Consolidated Fund; it,
therefore. has to meet with the approval of the Executive and
thereafter it has to be approved by the Parliament itself. We are
happy over the fact that, until now, once that vote is approved, the
independence of the Parliament and of the Presiding Officers to
operate within that vote has been maintained. However, if we
need any further capital sums for improvements, for facilities for
Members, for. let us say, hosting Parliamentary colleagues or a
Conference, Parliament must again go to the Executive to ask for
money. Therefore, Parliament in our country is not in a position
to do anything like this unless the Executive, during the course of
the year, approves. What I am trying to say is that, for recurrent
expenses, we have a situation which is entirely satisfactory and
where the independence of Parliament is not in any way abridged.
But to do anything new, improve facilities, develop new contacts,
host a Conference or to do anything like that, Parliament cannot,
in the situation obtaining now in Trinidad & Tobago, act without
the approval and support of the Executive. I would like to hear

as to what the situation in other countries is.
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There is one related matter—I hope I shall not slip into some-
+ thing out of order because I know you will pull me up, Mr. Chair-
man. if I do so. That is the question that in our Parliament there
is, up till now,—of course, we are a small country—no arrange-
ment for independent legal advice to Parliament. I am worried
not over the fact that I am sitting very close to the distinguished
Lord Chancellor. I would say that in the case of the Senate of
Trinidad & Tobago, the President advises himself. But there is a
well known adage in law which I would not like to have thrown
at me. What is the experience of other Parliaments in the matter
of legal advice to the Chair from an independent source, not from
the staff of the Attorney-General and Minister for Legal Affairs?

Thank you very much.

Mr. Speaker Guy Charbonneau (Canada): Mr. Chairman, if
anybody has special problems, it is we in Canada because of dis-
tances, Over and above the Sessional Allowance to the Members,
we have tax-free expense allowance; we have also special travel
facilities to and from constituencies. We have quite comprehensive
facilities which our Delegation will be glad to distribute because
it would be too long at this stage to dwell on them. But we would
be glad to give you our policy here, with the figures and all that
go with it. As I said earlier, we have a big problem because of
distances. I suppose it does not apply to every country, but I
think probably it will be useful to the members of this Conference
to have this document. We shall gladly make it available later on.

Thank you very much,

Mr. Speaker Mutasa (Zimbabwe): I just wanted to make a
reference to the question raised by the Hon. President of Trinidad
and Tobago as to whether there is an independent legal adviser
to the Presiding Officer. In Zimbabwe we have got a Counsel to
Parliament who is a legal officer employed by the Parliament and
is responsible to the Parliament. He is one of the staff of the
Parliament and he advises us any time any legal matter arises.

Mr. Speaker Senanayake (Sri Lanka): In our Parliament, our
Members of Parliament are provided with lots of facilities. Those
members travelling from distance are provided with Governrent

flats or rooms in an MPs’ Hostel.

. Travei by railway is free. A first class pass is issued to every
Member of Parliament and also every year an ordinary class per-
mit is issued to a member of his staff. The spouses of MPs are
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provided with railway passes thrice a year. They can cover the
whole island.

They have also got free telephone facilities, free postal facilities
and the Members are also allowed once in five years to naport a
car—of course, we have got a restriction on the size and the horse-
power of the car—duty-free. No duty is levied on such an import.

Stationery is provided to the members. Postal facilities are also
provided. They also get priority telephone calls. Of course, now
it does not arise because we have direct dialling facilities in our
country,

We also give them typewriter and copying machine at a con-
cessional rate.

Each Member of Parliament is provided with a fuel allowance
of Rs. 1500 per month. Of course, the Ministers including the
Speaker and the Deputy Speaker get petrol as required, but the
MPs are given a special allowance.

Therefore, in our country, Members of Parliament, Mr. Chair-
man, cannot grumble. Of late, there has been an increase in the
allowances paid to the MPs because we find that the type of young
people who come forward to contest the seats on either side are
not people with means. Therefore, our President considered that
a substantial increase in the allowances paid to the Members of
Parliament be allowed.

Thank you.

Mr. Speaker Khonje (Malawi): Thank you very much for giving
me opportunity to sayv a few words about the facilities provided
to Members of Parliament in Malawi.

With the exception of Ministers and the Speaker of the National
Assembly, no Member of Parliament is entitled to official residence.
However, during meetings of Parliament or meetings of the Select
Committees of the House, Members are accommodated at the Gov-
ernment Hostel which is within walking distance of the National
Assembly. Others are accommodated at Ku Chawe Inn on Zomba
Mountain some eight kilometres away and official transport is pro-
vided to ferry members to and from Parliament Building. The
National Assembly is responsible for meeting the cost of the
accommo...tion, meals and reasonable laundry charges at both

hotels.
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When Parliament is meeting, the National Assembly provides
tca, lunches etc, to Members of Parliament within the Parliament

Building.

Members are provided with official postal franks for use when
sending cfficial letters to their constituents, National Assembly,
Ministries and Departments.

No official transport is provided However, Members are
entitled to mileage allowance at a prescribed rate if they use their
cars when travelling on Parliamentary duties to and from the
National Assembly or to meetings of Select Committees of the
House or to meetings of Commonwealth Parliamentary Association,
Inter-Parliamentary Union or the Union of African Parliaments.
Where a Member travels by public transport he is reimbursed the
fare on production of the relevant tif:ket.

Members of Parliament are entitled to free medical treatment
provided at Government medical institutions. However, they can
make their own private arrangement if they want paid medical
treatment at government or private hospitals. During meetings
of Parliament a senior Clinical Officer and a Registered Nurse are
in attendance at Parliament Building to dea] with common ailments,
Should a Member require specialist treatment, he is then referred
to the nearest hospital

There is a private Bar for Members within the Parliament
Buildings where they can relax and also play darts and other in-
door games. Film shows are also arranged at least twice a week
when Parliament is in session.

Mr. Chairman, these are some of the facilities we have for aur
Members in the Malawi Parliament.

Thank you.

Mr. Speaker Vakatora, (Fiji): Mr. Chairman, I amn sure most
of the things that have been mentioned so far are available in most
of our Parliaments. As far as we are concerned, in Fiji there is
one area which is still grey—not quite grey but getting grey—and
I would like to ask Hon. Speakers here if they have some provision
available.

Some have taken up politics as a career. They attend Parlia-
ment unti' their working life is over. The question I would like
to ask is whether there is a superannuation scheme for Members
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of Parliament when their working life is over and they are going
to some kind of retirement, and if it is available, whether there is a
separate superannuation scheme for Members and for Ministers of

the Crown.

We heard yesterday that Members of Parliament should declare
their assets. In some areas they are presumed to be dishonest.
That was what was said yesterday. A Member of Parliament is
a human being and he needs to be protected when his working
life is over. I wonder what the position is in other Parliaments
when a career politician finishes his political career and goes in for
retirement. Is there any superannuation scheme? That is all I
wish to ask.

Mr. Speaker Bosley (Canada): Sir, it may be helpful and we
shall be truly happy to provide figures under our political system.
My good friend from Fiji would be proud of our pension scheme
in Canada. We have a committee reviewing the matter in order to
determine whether it is good, Our system used to be that to attain
four pensions as a Member of Parliament you have to serve 25
years in the House. Now, you have to serve 15 years and on re-
tirement ofter 15 years’ service you receive 75 per cent of your
salary as Member of Parliament—75 per cent average of your six
best years—to which both Members and Government contribute
on matched basis during the term of office. Ministers who receive
salary as Ministers are entitled to make contributions and have
matching contribution by the Government of their Ministerial
salary as well. In fact, they can have their Ministerial salaries
deemed as pensionable earnings. Four insurance schemes exist for
our Members of Parliament while they are Members.

I may also add that the pension plan has a survival benefit for
the spouses of Members under which spouses would continue to
recelve on the death of the Member or on retirement 60 per cent
of that pension. We started the scheme a long time ago and we
did it precisely for the reason that concerns you that we wanted
tc be sure that somebody who had devoted his life or a substantial
portion of his career to the service of the country would not be
disadvantaged. Surely all our friends who had spent 15 {0 25
years in office would find it enormously difficult to establish them-
selves. That was the reasons behind the plan,

Mr Speaker Taniera (Kiribati): Mr. Chairman, thank you verv
much for giving me the time to speak on this subject. In Kiribati
our Members of Parliament are paid fron: the Consolidated Fund.
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The salary is determined by the Tribunal Committee. According
to our Constitution there is the Members of Parliament Salaries
and Allowances Tribunal Committee. This Committee decides the
salaries and allowances of all Members including the Ministers and
the President. They recommend it to the House and the House
has to approve of it. So, the Executive or cabinet has nothing ‘o
do with the salaries and allowances of Members of Parliament in
Kiribati because once it is approved by the House, the Clerk puts
it in the estimates and there is nothing to be done about it again.
That is the end of it.

We have over 26 Members living in islands away from the
Parliament. I think the farthest constituency from Tarawa—the
seat of Parliament—is over 2000 miles. There are three members
from there. When we invite them to come for the meeting they
have to come via Honolulu, Marshals and Tarawa and by air it costs
almost 6000 dollars (Australian) for one meeting just for three
members. It is very very expensive. So, in our budget we try to
make 50,000 dollars for travelling for all members for one year and
sometimes we need supplementary appropriation because that s
not sufficient. Members are paid 5 dollars subsistence allowance
per day if they live at Tarawa and also all transport for them
during the meetings. We pay their air fare to Tarawa and back
o their oconstituency. That is the situation in our country. Thank
you, Mr, Chairman.

Mr. Presirlent Wahid Al (F'rinidad and Tobago): Mr. Chairman
and colleagues, I thank you for your indulgence. I have been prom-
pted to make this brief second intervention because of comments
on emoluments. I do know that in many countries of the Common-
wealth the Members of Parliament pay party dues and for want
of more appropriate words pay a percentage of their emoluments
to the party through which they enter Parliament. Now, this is
nothing bad. Without the party organization the Members will
not get into the Parliament in those situations where the party
system operates.

The point I wish to raise, and I raise it only to benefit from the
experience of my colleagues, is seeing that the Speaker or the
Presiding Officer must not only be independent, but must appear
to be independent, how appropriate is it for a Speaker or a Pre-
siding Officer to continue to pay party dues or party tax? I should
be grateful for any views on this.
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Mr. President McCelland (Australia): I shall explain this point

to my friend from Trinidad and Tobago from our experience in
Australia. i

In Australia when the Appropriation Bills are presented to the
Parliament, there is a separate Bill presented to the Parliament,
known as the Appropriation (Parliamentary Department) Bill. This
is specifically designed to provide funds for the administration and
general running of the Parliament, the House of Representatives and
the Senate. Included in the Appropriation (Parliamentary Depart-
ment) Bill is a special advance made available to the Speaker of
the House of Representatives and a special advance made available
to the President of the Senate to meet the expenses regarded by
them as being for unusual and unforeseen circumstances at the
time of the drafting of the Appropriation Bills,

In the case of Speaker of the House of Representatives, the
amount made available to him by way of special advance is three
hundred thousand Australian dollars and in the case of President
of the Senate one hundred and fifty thousand Australian dollars

Yesterday, I alluded to the situation in Australia regarding the
question of privilege and the necessity for the Parliament to inter-
vene in certain criminal proceedings. It was said that the advice
of the Law Office could have been made available to me or could
have been made available to the Speaker of the House of Representa-
tives, but because the Crown was prosecuting a justice of the High
Court, we thought that we had to seek independent legal advice
so far as Parliament was concerned. I resorted to the use of
advance made available to the President of the Senate under the
Appropriation (Parliamentary Department) Bill to enable me to
seek independent legal advice and having sought that advice to
engage counsel to appear for the Parliament in respect of action
the Crown might be taking. This year I expect that the advance
would be raised rather than reduced because of certain other mat-
ters which are around the corner. This is one way how we have
developed our system for the operation of the Parliament indepen-

dent from the Crown so far as unusual and unforeseen expenditure
is concerned. oo

In respect of general allowances, of course, Australia has a
Remuneration Tribuna] and the Tribunal is responsible on an
annual basis for giving consideration to the salaries of Ministers
of the Crown. Members of Parliament and those who hold judicial
office, Chairman and Members of Statutory Boards and Commis-
sions. That report has to be laid on the Table of each House within
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15 gitting days of its receipt by Government and the report takes
effect froru the date of its presentation, until and unless either
House of Parliament rejects the report.

On the question of superannuation as raised by my friend Mr.
Vakatora from Fiji, he would know that like Canada, Australia has
a parliamentary superannuation fund, which too was reviewed by
Government some months ago with a view to lowering the rate of
receipt, but that fund is provided for by contributions by the Mem-
bers of 114 per cent of their salary on an annual basis, A Member
has to be in Parliament for eight years or for the life of three
Parliaments before he is entitled to superannuation. If he is
lefeated before eight years, or is there for less than three Parlia-
ments then he receives one and a half times the contribution that
he has made. If he is entitled to superannuation. he starts at 52
per cent of the Member’s salary after eight years’ service, raising
it by 2 per cent on an annual basis until he gets 75 per cent of the
Member's salary.

I have said all this to assist my friend from Trinidad and
Tobago. I have also mentioned about the special allowance made
available to the Speaker of the House of Representatives and the
President of the Senate to meet unusual and unforeseen circum-
stances.

Mr. Speaker Dhlamini (Swaziland): Mr. Chairman, I thank you
for giving me the opportunity to say something on this very
important subject. Being probably one of the youngest Speakers
in this august body and also coming from one of the youngest
independent countries, I would apologise that most of my contri-
bution will be by way of questions.

The Chairman: That is also a contribution.

Mr. Speaker Dhlamini (Swaziland): This is because 1 would
iike to know what my big brothers are doing. My mind was very
much agitated by hearing what is happening in Canada, where you
aave people who are called career M.Ps. How does one become a
career M.P. when most Parliaments have five years' life?

Then. you also have got pension for Members in Canada. What
about those Members who will only serve for that particular five
years' period? How are they compensated?

At the same time, it would be really interesting to know how
one becomes a career M.P. because one has to be chosen by people.
How can you opt to be a career M.P.?
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'Mr. Speaker Bosley (Canada): It is an excellent question.
Being lucky enough to continue to get re-elected is what is meant;

by career M.P., we mean someone who continues to be fortunate
at the polls.

We do find that it is fair to say that the old tradition of people
pursuing a business career, teaching career or any other career and
then entering politics as a second life is less the rule today than
it was. We have more and more people today who start not some-
where else. In my case, for instance, I started as a Member of the
Municipal Council, City of Toronto, and then decided from that
experience to come as closely as I can to making a life career of
public service in some way. Perhaps I like it, perhaps not to be a
public or a civil servant.

We find that many of our politicians at the federal level had
started somewhere else at a young age, and then tried to make it
their life career as best as they could, because that depends on
continuing to be elected, continuing to be acceptable to the people,

For those who come to Parliament for one term, we have got,
what we call, a severance pay, or separation pay or allowance. If
they are defeated at the end of one term, or have served for less
than six years, should they be defeated, we pay them back all their
contribution, as does Australia, to the pension scheme with a very
lovely interest and we pay them the severance allowance of their
happy years’ salary to get them readjusted to their other way of
life.

The Chairman: We have to see the correlation between item
No. 4 which we discussed yesterday, namely ‘Declaration and regis-
tration of the pecuniary interests of members’ and item No. 7 which
we are discussing at the moment. I think it has a correlation with
this also.

[MR. SpEAKER MuTASA (ZIMBABWE) in the Chair] !

Mr. Speaker Bernard Weatherill (U.K.): Mr. Chairman, may I
say first of all how good it is to see you in the Chair? Mine is a
very brief contribution, really sparked off by the ecomments of the
Speaker from Swaziland. I entirely agree with what he has said.
I think that there is a great danger that politicians may bercome
professionals and treat it as a career rather than a service. I think
that in all this the size of the country makes quite a great deal of
difference. I imagine in Australia and in Canada and in India,
countries with big distances to travel, it is very difficult to have
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any outsiae career. But in smaller countries and certainly in Bri-
tain, we try to strike a balance in the emoluments, pay and allow-
ances and we take it as a cardinal principle that Members of Par-
liament should be there not as career politicians, but it should be
a service because as thr Speaker from Swaziland correctly stated,
we have been elected by the people to serve them. We are not en-
tering Parliament in order to serve our own interests. I think in
all this we want to bear this balance in mind. That is all 1 want
to say about it.

Mr. Deputy Speaker Thambi Durai (India): I thank you, Mr.
Chairman, for giving me an opportunity to add one point regard-
ing the facilities for Members of Parliament. As mentioned by
many delegates, most of the MPs are entering public life, leaving
their academic or business line. During the short period of their
tenure as MPs, they are getting some facilities. Whether they are
getting it for their services or to facilitate their working is a de-
batable point. I want to add here that though there is no retire-
ment in politics, due to certain circumstances they have to leave
politics and then it becomes verv difficult for them once again to
go back to their own professions, either as a teacher or as a busi-
nessman. If we do not keep the interests of the retired politicians
in view, it may give rise to all kinds of ideas in the minds of the pre-
sent politicians also, as to whether they themselves will be looked
after later or not. As mentioned by the Speaker from Canada and
also by other delegates, after their retirement, it is proper to look
after their welfare, giving them more facilities because they sacri-
fice their lives for the upliftment of the society and spend most of
their time doing social work. If you give them some kind of faci-
lities which are very essential for them to look after themselves,
then only I think the society will definitely be rewarded by their
service, Working politicians/Members of Parliament will also feel
that they are secure and that their future may not be spoiled and
it will be an inducement for them. So, I just wanted to emphasise
this point regarding the pension facilities.

Madam Deputy Chairman Najma Heptulla (India): Mr. Chair-
man, being the only woman representative in this Conference, 1
might add one thing. As far as women are concerned, we have
somebody else to earn for us and we can freely work in Parlia-
ment. But I feel, just as my hon. colleague from the Lok Sabha
has suggested, that the facilities to the Members of Parliament
should be increased. Very recently, in the last Session of the Par-
liament in our country, we have enhanced certain facilities to our
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Members of Parliament, But still we feel that they are not suffi-
cient, considering the inflation rate not only in India but all over
the world. And the Members of Parliament from all over the
world feel, as has been stated yesterday by the Speaker from

Canada or by somebody else, that they become poorer by becoming
Members of Parliament,

Mr. Speaker Daniel Micallef (Malta): Mr. Chairman and dear
colleagues, this gathering of Speakers and Presiding Officers, I
think, is primarily concerned about the physical aspects of facili-
ties, that is, transport, free telephone service, free postal service,
residence, etc. There is another subject, however, about which
I am concerned very much indeed. It is the level of education, the
level of awareness and the degree of service that a Member of Par-
liament could give to his constituents.

In Malta, I had the experience of being a Member of Parlia-
ment for a number of years before the House elected me as Speaker
early in 1982, I can then compare the facilities and the advantages
of being a Member of Parliament and the advantages of being a
Speaker with a secretarial staff. The shortage of secretarial staff
or the total absence of it for most of the Members of Parliament
does hamper their proper performance. Then there are financial
difficulties, time constraints and dedication. It has been mentioned
here that some Members of Parliament in some countries follow
their trade or profession. I, for one, as a medical doctor, never
ceased to follow my profession for the last 23 years of my member-
ship of Parliament. And I still do it. But now as a Speaker I am
able to do more for my constituents because of the secretarial faci-
lities that I have. I am still a Member of Parliament and I am still
a member of the Latour Party. But my secretarial staff looks after
the political work and I keep away from that, maintaining as much
distance as possible. This I do to protect my neutrality as a Speaker.

One other subject that concerns me very closely especially as
Speaker is the raising of the level of debate. In this respect I.am
trying to organise a library with all research facilities possible
for Members of Parliament. Our primary concern is to upgrade
the performance of the Members of Parliament not only in Parlia--
ment but also in their dealings with their electorate. I feel that it
is essential and we should put our heads together and try to
organise a kind of circulating library that would provide facilities
in research for Members of Parliament in the Commonwealth coun-
tries. The CPA has been doing very good work. It has got a Data
Bank that can supply information. But our experience in Malta is
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that for some reason or other we have not yet fully made use of
these facilities |

Another aspect that I would like to highlight is the question of
financial difficulties for Members of Parliament to participate in
international conferences. I have the experience of the CPA and I
am grateful for the tremendous amount of knowledge that I have
gained from it. But is it always possible for countries with low
per capila income to encourage their Members of Parliament to
attend these international conferences? For us in Malta, it is
always a big self-sacrifice. So, I conclude that these considerations
should also be taken into account when we talk of facilities to
Members of Parliament. Thank you, Mr. Chairman.

The Chairman: Thank you very much indeed; may I now draw
the attention oi the Conference to the need to round up discussion

on this item, so that we can move on to the other items on the
agenda?

ITEM 8—POWERS OF UPPER HOUSES AND OF THEIR
PRESIDING OFFICERS

Mr. President Arnott Cato (Barbades): Whenever the suhject
of the powers ¢i Upper Houses is being discussed, there is always
lurking in the background the question of their functions and use-
fulness in the democratic system, and even whether they should
exist at all. The House of Lords, that ancient body which has to a
large extent provided a pattern for Upper Chamb@®s in the
Commonwealth, has been frequently threatened with drastic re-
form and even abolition by the British Labour Party. New Zealand

abolished the Upper House in 1951, and a number of the newer
Commonwealth countries are unicameral.

Recently, our Commonwealth Parliamentary  Association
appointed a Study Group to look into the role of Second Chambers,
and they found that Second Chambers play “a useful, almost
essential role, which it would be difficult to replace”. And, if 1
may quote from a speech by the esteemed Lord Chancellor: “In a
modern State, an Upper Chamber zcts as a governor, controlling the
speed of a pieve of political machinery which might otherwise
shake itself to pieces as the result of too many revolutions per
minute. It is also, in another phase of its activities, a lubricant,
preventing the generation of too much heat resulting from excessive
friction between the various parts of the machinery of society,-and
as such an essential part of the framework of any effective system
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of democratic Government”. I suspect that many of us present here
agree with these views, and that the powers of Upper Houses
should be proportionate to the functions they perform.

Parliaments and Congresses are authorized to make laws for
the peace, order and good government of their countries. Where
these bodies are bicameral, the authority resides in both Houses.
Because Upper Houses are part of the legislative process, all legis-
lation must be submitted to these Chambers. Legislation may be
initiated, motions proposed, and petitions presented in the Upper
House. Limitations exist in regard to Finance. Bills relating to
revenue matters—Money Bills—cannot be initiated in the Upper
House, and in most cases may not even be amended, certainly not
successfully. Assent to Money Bills may be dispensed with, and
Constitutions prescribe a period after which the Bill becomes law
regardless of the views of the Upper House. Money Bills are so
certified by the Speaker of the Lower House. Ordinary Bills may
also be passed over the dissent of the Upper House but the delay
ing process is much longer,

Parliaments in the Commonwealth though to a large extent
patterned on the Westminster model, are comprised of a lower
House elected by popular vote and an Upper House with varying
forms of membership selection. In the Commonwealth Caribbean.
the Governor-General appoints certain members of the Senate on
the advice of the Prime Minister and the Leader of the Oppcsition,
the numbers varying from country to country.

The Indian Council of States—the Rajya Sabha, is constituted
predominantly through indirect election. The majority of the
members are elected by the various State Legislative Assemblies,
the number of seats being based on population. The remainder,
small in number, are nominated by the President of India from
among persons with certain special accomplishments. '

Th Australian Senate is constituted on the American model;
the members are elected for a fixed term and each State is
equally represented,

Members of the Canadian Senate are nominated by ihe
Governor-General on the advice of the Prime Minister. Previous
to 1965 the appointments were for life; members appointed since
then must retire at the age of seventy-five.

The authority of the Upper House originates from its constitu-
tional role, especially relating to the passage of legislation, and
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from the method of selection or election of its members. Where
there is a lack of independent continuity of membership, it is
regarded as a weakness. Continuity exists in the House of Lords
where membership is hereditary or for life, and to some extent in
Canada where members may remain in the Upper House until the
age of seventy-five. A measure of continuity is also present in the
elected Upper Chambers like those in Australia and the United
States of America, since members are elected for a six-year term.
In certain circumstances the Australian Senate is subject to diss-
olution. The members of the Rajya Sabha of India, which is a
paimanent body not subject to dissolution, are also appointed for
six years. In the Commonwealth Caribbean both Houses a&re
dissolved together.

In India and Australia the expedient of a joint meeting of the
two Houses can be used to settle serious differences.

Nominated Second Chambers, like those in the Commonwealth
Caribbean serve as effective deliberative revising bodies. This is
a positive approach for the enactment of legislation. The time for
the proverbial second look is provided, but, more importantly,
time is made available for public debate, dissent and pressure.
This must be an effective and, perhaps, less disruptive check on
unpopular legislation than confrontation, dissolution and joint
meetings. Further. the most important provisions of the Constitu-
tions, those which have entrenched the fundamental rights and
freedoms, are safeguarded against politically controversial changes
by the requirement of a two-thirds majority of the Upper House for
their amendment.

Most Upper Houses make it their business to keep an eye on
delegated legislation, and to check on anything ultra vires the
parent Act.

In Zimbabwe, the Senate Legal Committee has the power to
consider in advance draft Bills and draft Statutory Instruments.

The House of Lords has been described as the most effective
Second Chamber in the Commonwealth. The Australian Senate is
termed the most powerful in the Commonwealth since it can
amend some Money Bills and bring about a dissolution of Parlia-
ment. The United States Senate is considered the most powerful in
the world; the Constitution gives it the power of consenting 10
nominations for certain public offices and to treaties. The Senate

has the sole power to try the President if he is impeached bv the
Lower House.
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1 said earlier that Parliaments exist to make laws for the peace,
order and good government of their countries. To6 enable them to

aischarge these functions, they have certain rights and privileges
not possessed by other bodies or individuals.

Al Wesuminster, these privileges and immunities exist both in
the members individually and in the House collectively, and they
apply to both Houses. Some are hallowed by the “lex et consuetudo
Parhwment” (law and custom of Parliament), others by statute.
But whereas the Lords enjoy them simply as part of the High Court
of Parliament, the time-honoured custom is for the Speaker of
the House of Commons, at the commencement of every Parliament,
to lay claim to freedom of speech, freedom from arrest, freedom
of access to Her Majesty, and that the most favourable construc-
tion should be placed upon all their proceedings. If any of the
rights and immunities of Parliament are disregarded or attacked
by any individual or authority, it is a punishable offence. So also
are oftences against the authority or dignity of either House, and

persons may be in contempt for refusing legitimate summonses, or
npelling either House, its Members or Officers.

Apart from all this, the House of Lords has certain

special
powers as a Court of Judicature.

In regard to the rights and immunities of Parliament, what has
been of considerable interest in the past was the extent to which
any of these privileges became vested in Colonial Legislatures,
especially in regard to contempt proceedings. There are numbers
of cases which my legal friends no doubt, have found absorbing.
Nowadays, independent Commonwealth countries have all passed
their own Statutes, determining and regulating the privileges, im-
munities and powers of Parliament. Certain Constitutions provided

for the application of what obtained at Westminster, until there
was loca] statute law on the subject.

In the case of the United States Senate, the Constitution ex-
pressly gives freedom from arrest and freedom of speech. It seems

that Congress would have to legislate specifically for the offence
of contempt. [

e o bz

The Constitutions of the Commonwealth Caribbean empower
the Upper Houses to regulate their own procedure. This includes
the authority to elect a President from among members, to preside
over meetings of the Senate. Ministers and Parliamentary Secre-
taries are not eligible for election as President or Deputy Presideat.
The powers of the President relate to his actions in the Senate
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He is authorised to adjourn or suspend meetings. He is not entitled
to vote in the first instance, but has a casting vote in the event of
a tie. He keeps order, and can direct a member to withdraw from
the House or name him, if necessary. Of course, he can also expel
strangers. He can use force when it is required.

The Presiding Officer in the Indian Council of States is the
Chairman. The Vice-President of India is the ex officio Chairman
of the Council. He is not a member of that Upper House, but his
functions and powers are similar to those of the President of the
Senate in Caribbean countries. The Deputy Chairman is elected
from amang members of the Council.

The Speaker of the House of Lords is the Lord Chancellor. He
is chosen by the Prime Minister, is a member of the Cabinet and
the Government’s chief legal adviser. The Lord Chancellor is also
heai of the judiciary, and presides over the House of Lords when
it sits as the highest British Court of Appeal. This throws an
interesting light on the doctrine of the separation of powers, but
I shall leave that for learned members to discuss.

A< Speaker of the Upper House, the Lord Chancellor has less
power than the President and the Chairman in the Caribbean and
India. He cannot arbitrate upon points of order nor adjourn the
House. He has no more authority than any other member. but he
has the same rights. He may take part in debates and vote, but he
cannot settle a tied vote. If the Lord Chancellor is absent, cne of
the members of the House presides.

In the United States the Vice-President is the President of the
Senate. Like the Chancellor he combines excutive and legislative
functions. He has only a casting vote, but has the usual powers
of a presiding officer. Usually the senior Senator of the majority
party chares the powers of the Vice-President as Presiding Officer.

In the Bahamas and Jamaica, the President of the Senate is
allowed an original vote when the matter before the Upper House
is alteration of provisions of the Constitution requiring a two-
thirds majority,

Mr. Chairman, I realise that this has been merely an intro-
duction to an interesting and important subject. I look forward to
learning a great deal from any discussion which may follow.

" My chief difficulty has been, for the purposes of this meeting, in
deciding how much to put in, and how much to leave out, as there
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is always some unavoidable overlapping in the subjects on our
agenda, to say nothing of the time factor.

In the preparation of this paper, my sources have been for the
most part:

The Constitutions of Barbados, the Bahamas and Jamaica;
“Parliament as an Expert”, edited by Sir Alan Burns;
“Constitutional Government in India”, by M. V. Pylee;

“Our Federa! Government: How it works”, by P. C.
Acheson; and, of course,

5. Erskine May.

Ll

Mr. Chairman: I wish to say that the President of the Barbados
Senate has presented a very interesting paper indeed. It is a
thought-provoking paper.

Now, we come to the stage where presentations can be made
from the floor.

I note that there 1is an indication from the Trinidad and
Tobago Speaker,

Mr. President Wahid Ali (Trinidad and Tobago): Thank you,
Mr. Chairman. May I join you in congratulating our colleague

from the Caribbean on the comprehensive and most constructive
presentation?

The Upper House in Trinidad and Tobago, like in most other
Commonwealth countries, is based on the Westminster model with
modifications to suit our particular circumstances. Therefore, by

and large the powers of the Upper Houses and their presiding
‘Officers aie more or less similar.

May I just add that in our case the President of the Senate has
‘the additional responsibility of acting ¢« temporarily in the
Office of the President of the country when His Excellency the
President is unable to perform his functions. In the descending
order it is the Speaker of the House of Representatives and the

Vice-President of the Senate who will so have to function if the
circumstances arise.

I wish here to raise a particular matter and would speak quite
elaborately, because I hope to benefit on this parficular problem
from the contributions of the hon. Members.
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One of the aaaptations which we have made is the creation of
what we call in our Constitution the Public Accounts Enterprises
Committee. We do have, like most of the Commonwealth eoun-
tries, the Public Accounts Committee. That Public Accounts Com-
mittee is comprised of Members of both the Houses, the number of
Members being determined by the House 6 Representatives. In
the case of the Public Accounts Enterprises Committee, the num-
ber is also determined by the House of Representatives but it is
stipulated in the Constitution that the Chairman of the Public
Accounts Enterprises Committee shall be a Senator, to quote the
Constitution, “appointed in accordance with the advice of the
Leader of the Opposition”, so that the Chairman of the Publie
Accounts Enterprises Committee in our country must be an Oppo-
sition Senator, if he is so willing to act.

Unfortunately, our Standing Orders have not been updated to
include that Committee by name among the Committees. There-
fore, whether that is a Joint Committee or a Committee of the
Constitution has come into controversy in our country.

The view has been expressed—and I share that view—that even
the Members of Parliament and Presiding Officers can make mis-
takes. Perhaps we made an error in our Constitution, the most
fundamental document in our country, by indicating, and I quete:

“...shall be such Members of the House of Representatives
and Senators as the House of Representatives may
determine.”

That is the reference to the Constitution so that in the context of
the bi-cameral system this is an appropriate situation. Bear in mind
that the Parliamentarians and their Presiding Officers are also
human beings; and not infrequently they work 16 hours and they
sign Bills at 3.30 or 4 O’Clock in the moming.

An interesting incident has occurred very recently in the Senate.
This relates to the powers of the President of the Senate. One
Member of this Public Accounts Enterprises (and I should indicate
that he is one of what is called the President’s appointees and,
therefore, he is not expected to take a partisan position on matters)
at a full sitting of the Senate announced his resignation from the
Committee and sent a letter of resignation to the President of the
Senate. Is it in order that the President of the Senate in such
circumstances could accept the resignation? That point of view
wes disputed and it was suggested that that resignation had to go
to the Speaker of the House of Representatives, even though the
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Senator was nominated to be a Member of the Committee by the
hon. Members of the Senate. If that resignation must be communi-
cated to the Speaker of the House of Representatives before it can
be effective, does it not affect or does it affect—TI put it objectively—
the relationship of the two Houses in the bi-cameral system?
While dealing with the powers of Upper Houses and Joint
Select Committees, does it also, therefore, come into the picture?
Is it appropriate that a summons with the approval of Mr. Speaker
and issued by the Clerk on behalf of such a Committee could be
resisted in a court of law?

These are the issues I have quite deliberately raised early in
the discussion just to benefit from the views of other distinguished
colleagues and perhaps they may be of interest to other colleagues.

Mr. Chairman: 1 would now request the hon. Deputy-Chairman
of the Rajya Sabha to take the floor.

Madam Deputy-Chairman Najma Heptulla (India): Thank you,
Mr. Chairman, for giving me an opportunity to speak. I would
like to speak on behalf of the House I represent here i.e. Rajya
Sabha or the Council of States. I thank the hon. Member from
Barbados for giving a very elaborate study of various Upper Cham-
bers of the other Houses of Parliament and various Parliaments of
the world and also about India.

I would like to mention that Rajya Sabha, the Council of States,
was constituted in 1952. According to Article 79 of the Constitu-
tion of India Parliament means both Houses of Parliament and the
President. According to Article 80 of the Indian Constitution,
Rajya Sabha can have a maximum number of 250 Members, includ-
ing 12 nominated by the President. The Members are elected, as
aiready said by the Member from Barbados, by the elected repre-
sentatives of the States and the Union Territories on the basis of
their population for a term of six years.

The Vice-President of the country is the ex-officio Chairman of
Rajya Sabha.

I feel that the Parliaments of the world can be divided into five
categories: (1) Hereditary (2) Nominated (3) Partially elected
(4) Fully elected, and (5) Special type.

As far as India is concerned, though we have a federal system
in a form different from that in the U.S. and Australia, it is based
on the federal principle of equality of representation of the States
and the representatives are indirectly elected by the people. Though



86

India is a centrifugal federation created through devolution of
powers as in Canada by the Centre to the States, yet it is not a
typical federal State as the Comstitution is partly unitary and
partly federal and hence Rajya Sabha's position is unique in the
community of the Upper Houses of the world. It is neither only
a Chamber of revision or initiation, nor is it simply one that plays
a second fiddle to the Lower House. It stands on equal footing with
Lok Sabha in all matters except in regard to money bills and the
responsibility of the Council of Ministers which is of the Lok Sabha
or the Lower House. Yet it has certain powers which the Lok
Sabha does not have. To mention a few, Rajya Sabha has the
exclusive power to pass a resolution enabling Parliament to enact
the laws for the whole of the country or part thereof on subjects
listed in the State List, and this shows the importance of the fede-
ral second Chamber.

Under Article 312 of the Constitution certain new all India
Services can be created only by Rajya Sabha if the Rajya Sabha
passes a resolution by its two-thirds majority. This provision is
not there in Lok Sabha. Yet another power available to the Rajya
Sabha is to singly approve a Proclamation of Emergency when the
Lower House stands dissolved. If the Rajya Sabha disapproves it,
the emergency ceases to operate as the Rajya Sabha is a perma.
nent House which cannot be dissolved, as already mentioned.
Except for money bills, all the other legislative business can also
originate in Rajya Sabha and any Constitution (Amendment) Bill
has to be approved by Rajya Sabha, and there has been a very
cordial relation of respect for each other between both the Houces of
Farliament. Though the bills have been passed by Lok Sabha, the
amendments suggested by Rajya Sabha have been accepted by the
Lok Sabha and matters of dispute have been taken up together by
a Joint Sitting of both the Houses of Parliament. The importance
of Rajya Sabha is clear since the Chairman of Rajya Sabha can
oiliciate in the absence of the Head of the State. 1 would like to
quote here the words of Dr, Zakir Hussain, the Chairman of Rajya
Sabha. He said, “There is no superiority or inferiority in any-
thing, we are two different Houses, we have prescribed functions

to perform.”

I would also like to mention here the words of our first Prime
Minister, Pandit Jawaharlal Nehru, who had tremendous respect
for parliamentary democracy. He said in May 1953, “Under our
Constitution Parliament consists of our two Houses, each function-
ing in allotted sphere laid down in the Constitution.” Sometimes
we refer to, wrongly commenting on it with reference to the United
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Kingdom, as Upper House and the Lower House; though we have
profited by the experience of other people, but our guide must be
our Constitution which has clearly specified the functions of the
Council of States and the House of the People. ~Each House has
full authority to regulate its own procedure within the limits of
the Constitution. Neither House by itself constitutes Parliament,
it is the two Houses together that are the Parliament of India,

Sir, Rajya Sabha in the last 35 years to be exact, has had many
eminent personalities as its Members. At one point of time the
Prime Minister of this country, Shrimati Indira Gandhi, was a
Member of Rajya Sabha. This House has also worked in coopera-
tion with the Lok Sabha in governing the country and has also
from time to time acted as a watch-dog or as a check upon the
excessive enthusiasm of the popularly elected Lok Sabha and has
aiso reflected the federal system of our country.

With reference to the point mentioned by our very esteemed
colleague from Trinidad and Tobago as-regards the Commititees
I have a suggestion to make that in our Parliament we have two per-
manent Committees where representation from both the Houses of
Parliament is made, namely the Public Accounts Committee and
the Public Undertakings Committes. Well, there is a long history
of how the Members of Rajya Sabha have been appointed on these
Committees, and it is a Resolution of the Lok Sabha which appoints
them as Members there on an ad hoc basis. But these Members
from Rajya Sabha who are working on these financial committees
have the full right of discussion and participation in both the Com-
mittees. I suggest strongly that the Members of Rajya Sabha
should be associated with the Estimates Committee of I.ok Sabha
also, and I also feel, for representing the federal system or ccn-
cept in our country, as the Speaker of Lok Sabha is the sole autho-
rity to certify money bills, the Chairman of Rajya Sabha should
be the final authority to certify what is of a federal nature. I
would put these points before this august Conference to discuss
and give their opinion thereon. Unfortunately we have been men-
tioning—yesterday we were discussing the Committee System cf the
House of Lords and House of Commons and I came at a point to
know that the House of Lords did have authority over the monev
bills- till 1911 and it was only after 1911 they themselves clipped
their wings or their authority and gave it to the Lower House or the
House of Commons. I was talking to the Lord Chancellor while
we were entering this Conference Hall about it and reminding him
of the 1909 and 1910 discussions in the House of Lords. T feel that
while we are discussing these matters, since everybody feels that the
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that the Members of the other House or the Upper House or the
other Chamber should be associated on the Committees as far as
financial matters also are concerned, specially in a federal system
like India. Thank you very much,

The Chairman: I wish to thank you very much, Madam, for a
very comprehensive statement.

Now I recognise the Lord Chancellor, Lord Hailsham.

Lord Hailsham of St. Marylebone (UK.): Well, Mr. Chairman,
I think perhaps I hope to say something. I am not going to des-
cribe the House of Lords, it is quite indescribable, and I am not
going to seek to defend the logic of its composition because it is
manifestly illogical. and I am not, as the Quiet Knight said in
Alice in the Wonderland through the looking glass, going to say
that it is better than any other Second Chamber. I only say that
it is different.

Now, the funny thing about the House of Lords, its illogical
characteristic is that it has very largely gathered in strength, and it
has been transformed during my life time, and I do not know what
my friend, the Speaker of the Commons would say, but my judg-
ment is that its prestige is far higher now than it has been at any
time that I can remember. The factors which have improved it
are three-fold. I think, the first is the introduction of the light
carriage for Lords. The second is the payment of the modest sub-
sistence allowance for attendance, and the third thing has been
the fact that since the proceedings are being broadcast, it has gra-
dually dawned upon the electorate to ensure that it conducts its
debates in the absence of any authority whatever from the rules,
in a much more civilised manner than some of the other Chambers
which existed elsewhere in the world. But I think these are all
lessons to be drawn from these peculiarities. May I say, in passing,
that by no means I despite the hereditary element amongst us?
They introduced an indispensable element in an earthly common.
St.:se.

May 1 tell you one story—not perhaps a very edifying one.
There was a debate some years ago about a well-known book
which was prosecuted unsuccessfully in Old Bailey for obscenity,
Tudy Chatterley’s Lover, and the very serious-minded peer who
was against the acquittal of the Lady Chatterley’s Lover said by
way of peroration—he was a life peer, so to speak—"My Lords,
which of your Lordship would like to put this disgusting volume in
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the hands of yous wile?”, ‘o which a very wise and erudite pe

replied, “1 would not mind letting my%wg it, but I wm”t?;
damaned if 1 give it to my game-keeper”. Now, what can we learn
from a curious institution? Qf course, the paradigm of democracy
is universal suffrage, and nobody would wish to alter that. It is
upon that basis that our democracies are built. But like every
other human institution, universal suffrage has curious limitations.
There are, as in my mother-country, Canada, Australia and India,
vast differences on regional interests. They are not, on purely a
population basis, wholly :ccountable on universal suffrage thcugn
the differences as in Canada and India are of local languages
There, again, are variaticns which cannot be accounted for entirely
in terms of universal :ullrege. There was also 2 need
for expertise, whether it is in law or art or whatever.
service-chiefs, ex-civil servants, trade unionists; and they cannot be
fully represented in an elected democratic assembly. We are an
assembly of nothing infallible but very civilized people represent-
img all sorts of people who would never get into an elected House;
they would be very bad candidates, they do not want constituents
and sometimes they may be very experienced politicians as many
of our front-benchers are. I would only emphasize that we serve
a useful purpose. As I have czlways been saying, a traditional
assembly can be judged on a different pragmatic sanction—does it
work, does it serve a useful purpose? I would say, that so long as
the House of Lords always defers to the Commons, never uses its
powers in court and speaks absolutely fearlessly, its future in the
British Constitution is probably assured unless somebody wants to
take over the British Constitution and turn it into a dictatorship

when the first thing they would do would be to abolish the House
of Lords.

The Chairman: Lord Hailsham is serving a very useful pur-
pose in this Conference.

Can I invite the Hon. delegate from Zimbabwe to speak?

_ Mr. President Makombe (Zimbabwe): Thank you, Mr. Chair-
an.

In the first place, I would like to compliment Senator Sir Arnctt
g,a}:?' fre;ndent of the Senate, Barbados, for his exposition on this
G’;:" on ;‘:;08“4 to say that I was also associated with the Study
Cato ‘:vas aso ad Chamber in London in 1882; Senator Sir Arnott

: & member of that Study Group there. On behalf of
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Zimbabwe 1 presented a paper on Zimbabwe Senate. I do not want:
to bother you on the details of that paper, but what I would, per-
haps, like to remind you of is that in that paper I have said that
I was not quite happy with the composition of the Senate of
Zimbabwe in terms of the proportion of the representatives of the
Chiefs in Matekeleland and Machoualand, and also the ten White
seats which form one quota of the total membership of the Senate
itself. After the Conference, I reported back the proceedings of
the Study Group on Second Chamber to the Senate and circulated
the report to the Senators and Members of Parliament. This issue
was taken up by the Senate for 19 weeks. It created a great deal
of interest and debate on the advantages and disadvantages of
Second Chamber in our Parliamentary democracy. After that, I
was asked again by the Committee to present a paper to a Confer-
ence of this nature in New Zealand. Some of you will remember
that at that time I had said that changes were coming to Zimbabwe.
And not very far from that Conference, our Prime Minister created
offices of Governors in eight prouvinces in Zimbabwe. I do not
know how he thought about this. I think he must have foreseema
and he did a lot better than the drafters of our Constitution by
creating thc office of Governor. And these Governors reprt direct
to him through a militory created in his office, and the Governors
are all members of the Senate. You can see that the calihre of
the membership in the Senate of Zimbabwe is far higher tnan the
calibre that we had earlier. It may not be because of what was dis-
cussed in the Senate by various Senators in favour of the Second
Chamber. But I think the standard of the Senate in Zimbabwe
at the moment is much higher than what it was six years ago. I
was quite happy to hear what Lord Hailsham was saying just now.
Of course, Zimbabwe being a young nation is undergoing change.
We have to wait and see, and it is up to the ruling Party itself to
see whether the Second Chamber in our young nation has to be
abolished. And if at all I do not hear from any quarters that the

Senate is to be abolished, it is perhaps because the Senate 1is
becoming positively effective.

Mr. Speaker Nabulyato (Zambia): Mr. Chairman, I do not
come from a bicameral Parliament; I come from a unicameral
Parliament. But I have been prompted to speak so that I can get
some clarification on the composition of the Upper Houses. My
question is—perhaps Lerd Chancellor Hailsham will be in a better
position to answer my question, his being the oldest Upper Cham-
ber in the Commonwealth—w=& it is that Members of most Upper
Houses are appointed and not ¢lected by the people?
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. The Chairman: Do you want to delve into that question imme-
diately, Lord Chancellor?

Lord Hailsham of St. Marylebone: I do not know if one can
generalise, but I would have liked myself at one time, not very
long ago, to have seen an element of election to the House of
Lords on a provincial basis. There is an inadequate public opinion
behind it. L3

The virtue of nomination in our system is that although the
Prime Minister of the day who may be a jack in office, can no-
minate, he cannot get ready response to that and, therefore, we
represent a longer term movement of public opinion than the gov-
ernment of the day is able to summon to its support and our voice
is listened to because it is very often a voice of experience and it

is sometimes more representative than that of the Government of
the day.

The Chairman: Can we dispose of another question from Tri-
nidad and Tobago?

Mr. President Wahid Ali (Trinidad & Tobago): Thank Yyou,
Mr. Chairman. . . H

-

It is a characteristic of the people of my country that we pre-
fer, when the opportunity arises, to accept assistance and guid-
ance, when it is coupled with charm. And for this reasen, I
would like to ask the distinguished Deputy Chairman of Rajya
Sabha, seeing that the composition of the Committee on Publie
Undertakings is similar to that of the PAEC—Public Accounts En-
terprises Committee of my little country. If I have understood
her correctly, the membership of the committee is determined by
Lok Sabha. Did you have any experience or has your Rajya Sabha
had any experience of the Members resigning from the Committee
and if so, by what procedure?

Madam Deputy Chairman Najma Heptulla (India): I have not
listened to the first part of the question.

Mr. President Wahid Ali: I understood your contribution. to
indicate that the Committee on Public Undertakings is appointed
on a resolution of the Lok Sabha. ....

Madam Deputy Chairman Najma Heptulla: Yes. o
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Mr. President Wahid Alir That makes it very similar to the
PAEC of my country. Suppose a member of Rajya Sabha wishes
to resign from the Committee, what is the procedure? Or hag
there been any such experience? What is the procedure to be

folowed?

Phe Chairman: The original question was about your charm,
Madam!

Madamn Deputy Chairman Najma Heptulla: 1 did not under-
stand it

The representation on the Committee is according to the
strength of Lok Sabha and Rajya Sabha. We are less than in Lok
Sabha. So, we have less number of members. And if any mem-
ber from the Rajya Sabha resigns. he is replaced by another Mem-
ber from the Rajya Sabha. The acceptance is by the Speaker.

Mr. President Wahid Ali: Thank you very much.

The Chairman: I gather that the resignations in the Committee
are addressed to the Chairman of the Rajya Sabha and not to the

Speaker of Lok Sabha.
Mr. President Wahid Ali: Thank you very much.

The Chairman: ] recognise the Hon. President of the Senate from
Australia.

Mr. President McClelland (Australia): I join my colleagues
in extending my cogratulations to Barbados for the presentation of
what I regard an excellent paper concerning the role of second
Chambers in the Commonwealth.

In regard to the Australian Senate, I would say that in relation
to its legislative powers, the Australian Senate is arguably one of
the strongest upper Houses in any Westminster-type system and
in contradistinction to, as Lord Hailsham of St. Marylebone says,
perhaps the House of Lords. I believe this results mainly from the
federal basis of the Australian Parliament and the fact that the
Australian Senate is an elected Chamber, coupled with the fact, of
course, that it was modelled on the lines of the United States
Senate which everyone kpows is the most powerful Chamber in the
American system.
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The Australian Senators are elected for a périod of Six years, &s
fhas been mentioned in the paper. But it ‘may be of interest to the
delegates here to know that of the %6 Senators currently in the
Australian Senate, only one of them, that is, myself have served
the full term of six years. I merely mention that to indicate the
frequency of elections in Austrglia in the last two decades. 1 think
in terms of precedence, the President of the Australian Senate
©oocupjes the third position after the Governor-General and the
Prime Minister in the order of precedence,

The Senate in Australia is an elected Chamber, elected on the
basis of proportional representation, as 1 mentioned yesterday,
thus providing for the election of minority parties which in the
:general election can roughly marshal 14 per cent of the total formal
votes cast in the election. Therefore, the Australian Senate con-
sists of Members of two major political Parties—representatives of
the rural sector of the community, namely, the National Party
of Australia and representatives of another party, a minority
party, the Democrats and there are two independents—one from
the State of Tasmania and one from the State of Western Australia.

For the last 30 years, it has only been for a period of two years
that the Government of the day has ever controlled the Senate. For
28 years out of 30, the Government of the day has not controlled
at any time the legislative ability of the Senate and that, in fact,
is the situation today. :

Lord Hailsham mentioned the question of distances, so far as
Canada, Australia and India are concerned. Australia is a country
-of 15 million people living within a region of 3 million sq. miles. There
are vast aistances involved. There are vast geographical differences
involved and over a period of its first one hundred years, Australia
grew up, as it were, under the Westminster system, through the
administration of six separate colonies. And when the six Austra-
lian colonies were debating federation, a principal concern of the
smaller colonies was their fear of being ‘swamped’ by the greater
voting strength of the larger colonies or the larger States in the
proposed House of Representatives, upon which the Government
was to be based. The States feared losing their identity and be-
coming under-developed backwaters.

The solution arrived at was to provide for a segond Cha?hbgr,
samely, the Senate which would give expression to the vmtgrg‘sts
of the States, andl in which each State, ‘irredpective of popifiatién,
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“would be equally represented, to ensure that the States continued
;to have a strong voice, and that the agreed arrangements were not
| easily circumvented. ‘The Senate at the same time was given equal
legislative powers with the House of Representatives, the single
exception being the Senate’s powers in relation to what are
commonly called, in the Australian situation, ‘money bills’.

Thus, by Section 53 of the Constitution, the Senate may not:
(a) originate a taxing bill or appropriation bill;

(b) amend a taxing bill or a bill appropriating revenue or
moneys for the ordinary annual services of government;

(c) amend any bill so as to increase any proposed charge or
burden on the people.

In respect of bills which the Senate may not amend, it may, at
any time, make a request, by message to the House of Representa-
tives for the omission, insertion or amendment of any item or
provision. Under its Standing Orders, the Australian Senate also
claims the right to press such requests, and has done so on a num-
ber of occasions. In addition, the Senate has the power to veto any

bill, including bills it cannot amend, coming to it from the House
of Representatives.

Both the major parties in Australia have declared their intention
to use  the Senate’s constitutional power to veto money bills—in-
cluding the Government’s budget—if considered necessary ‘in the
public interest’. The constitutional crisis of 1975 arose when the
non-government majority used its numbers to defer consideration
(not veto) of the government’s budget bills until such time as the

" government agreed to submit itself to the judgement of the people.
This situation was overtaken by the Governor-General's decision to
~ dissolve both Houses under the deadlock provisions, with the Oppo-
" sition forming a caretaker government on the basis that it could
guarantee passage of the budget bills in the Senate. I mentioned this
merely ‘to show the extensive legislative powers and constitutional
powers provided by the Australian Constitution to the Australian

Upper House because its strength lies in the fact that it is an elected
chamber.

The Senate has always fought hard to maintain the powers it
does have in relation to financial legislation. Thus it sought early
recognition (in its first vear of existence 1901) to the fact that

. Supply is the joint grant of the two Houses. It has consistently
asserted its right to press requests for amendments; it has ensured
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that there is a proper classification of what are the ordinary annual
services of government in order to protect the Senate’s constitutional
power of amendment in respect of money bills; it has zealously

guarded against ‘tacking’ attempts; and it has asserted its power
to defer or reject Supply.

Both major political parties realise that the Senate is there to
stay. It is there as a check. It is there as a balance and its strength
is found in the fact that it is an e ected chamber and it caters for
all sections of the Australian political community.

[Hon. Dr. BAL RAM JAKHAR, SPEAKER, Lok SABHA (INDIA)
i IN THE CHAIR]

ITEM 9—DOES A WRITTEN OR AN UNWRITTEN CONSTITUTION
BETTER PROTECT THE POWER OF PARLIAMENT?

Lord Hailsham of St. Marylebone (UK): Mr. Chairman, this is the
fifth of these interesting gatherings, I think, that I have attended and
I always begin with the stainer which has already been made that I
am not a Speaker with power, I am rather sui generis.

I find myself asking questions more easily than providing ans-
wers. I shall therefore, begin with a question in answer to the one
on the agenda. This, unless I am mistaken, was and is: “Does a
written or unwritten constitution better protect the power of Parlia-
ment?” I reply with another: Is it one of the desirable purposes of a
Constitution to protect the power of Parliament? Was Parliament,
like the Sabbath, made for man, or man for Parliament? Or, to put
the point another way, is it the purpose of the Constitution to pro-
tect Parliament or is it one of the principal purposes and duties of
Parliament to protect the Constitution? These questions arise in
my mind quite naturally. But, to ask them, in some sense, is ta
answer them. Parliaments and Constitutions, and, for that matter,
judges, courts, statesmen and even Speakers exist to serve the com-
munities in whose interests they are set up. So long as they serve
this purpose it is the duty of each to protect the other. If any
cease to serve this purpose the duty of protection must cease; and
they are then as the salt which has lost its savour, fit only to be cast
into the oven.

There is a second point which T must now make in the form of a
question. All Commonwealth cruniries except Britain and New Zea-
land, have, I apprehend, written constitutions, and with the solitary
addition of Israel, so, I think, do all modern sovereign States. But
what are the characteristics of a written Constitution? Even if we

* disregard the various Acts setting up various parts of Her M_ajesty's
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former Deminions and "Jerritories, an independent States, the Biitisa
Constitution, from Magna Carta, via the Bill of Rights the Act of
Settlement, to the Statute of Westminster, and the European Com-
munities Act has probably more p;mted words in it than a written

Constitution of an average independent State.

In his judgement in the Privy Counci] case of McCawley Vs the
King, Lord Birkenhead boldly threw aside the description ‘written’
altogether and adopted as his preferred designation ‘controlled’. Ia
the words he used:

“The first polnt which requires consideration depends upon.
the distinction between Constitutions the terms of which
may be modified or repealed with no other formality then
is necessary in the case of other legislation and Constitu-
tions which can only be altered with some special for-
mality and, in some cases by a specially convened assem-

bly”.

In other words, in his view the real dlstmctlon is between coun-
tries anch divide laws and legislation into two classes—namely
those which are passed by the legislature in the ordihary way. and
those which require some special procedure designed in its nature
to be limiting, whether in the form of a special assémbly. a referen-
dum, a qualified ma]orlty of the legislature, or some other device
either to set them up, or, when they are set Up, to amend their pro-
visions. If this analysis is correct, 'and, of course, in fact it is, the
distinguishing feature of a written Constitution is that it makes
certain types of change (which I may refer to as constitutional laws)
the subject of special and hrmtmg procedures which I may call
methods of cons’utu’uonal amendment, and what T mayv call ordinary
laws which are not subject to this form of control. So far as this
analysis goes, constitutional law is not at all to protect the legisla-
ture, but to control it so as to prevent its Bécoming ‘an elective dic-
tatorship. As Lord Ririienhead put it in the same case:

“Many terms have been employed in the textbooks to distin-
guish these two contrasted forms of Constitution. Thexr
special qualities may perhaps be exhibited as clearly by
calling the one a controlled and the other an uncontrolled
Constitution as by any other nomenclature.”

By this standard Britain is a'lmost alone in the world. Parlia-
ment is yrotected cnly because Parliamen’t is Tegally omnipotent,
and, being able to prolong its own life is in theory immune even
changes of opinion in the electorate. In practice, of course, we
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kppgv that political realities are semewhat different from the theery.
Even armed by the Parliament Acts, our present Government t the
United Kingdom is no more cepable of prolonging its life th#n of
1aking a rocket and flying to the Moon.

But this leads me to a third question. What is the purpose of a
Lonstitution of any kind, whether written or unwritten? What for
instance is the difference between a constitutional and an absolute
monarchy? Here, at least, the answer is simple. The purpose of all
Constitution is to limit the power of those in authority. Limitations
may be of law. Thus our own Constitution limits the power of the
executive and the judiciary but, legally speaking, not of Parliament.
The United States Constitution limits all three, both vertically and,
as I shall be pointing out, horizontally. For in addition to the three
vertical divisions the United States Constitution is so structured as
to give effect to a federal system. In addition to the limitations
placed on the powers of the three classical arms of Government, &1
three vertical components are subject to a horizontal limitation be-
cause the powers of Central Government are limited by the entirely
separate powers conferred on the component parts of the federation.
This is true of all federal Constitutions by whatever name the lower
tier component parts are known, the States in the United States,
India, or Australia, the provinces in Canada. the cantons in Switzer-
land or as the case may be. These are essential features in some
countries where the geographical areas as in Australia or Canada or
India, differences in culture, language or religion (as in Canada or
Switzerland) render the component parts so diverse that a unitary
‘State would inevitably operate as an elective dictatorship or lead to
a breakdown in chaos.

1 have already hinted at the fact that constitutional safeguards
are not necessarily legal. They may be political or conventional
rather than legal in the strict sense of the word. In Britain with
jts unwritten constitution the necessity for periodical elections is
governad only by an ordinary statute (the Parliament Act, 1911).
But it is buttressed by the existence of the prerogative of dissolution
which by convention can precipitate an election where a Govern-
fnent no longer commands a thajority in the House of Commons.
Likewise, within Parliament, an effective safeguard of liberty is pro-
vided by the party system, and British politica] parties form no part
at all either of the legal or of the conventional framework of the
Constitution, though in practice they are effectively a component
pért essential to its working. By contrast, the absence of such inde-
pendent parties may destroy freedom. Though I have mever read
1t in details. T understand that the constitution of the USSR is, apart
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from its atheism, a remarkably liberal document. But of what value
is a remarkably liberal piece of paper without political parties to-
enforce its observance on the bureaucracy and the party leadership?

Opinions may differ on the answer to this question. But there
can hardly be any doubt about the answer to the next question. Of
what value are any safeguards, legal, political, or conventionai with-
out a set of courts armed with a system of jurisprudence, capable of

argiving at independent decisions and ensuring the enforcement of
their judgments?

The independence of the judiciary is thus seen as a necessary
protection of individual and minority groupings inside or outside
Parliament. This is itself a large subject, but I speak of it with con-
viction, because I am persuaded that, quite apart from his speaker--
ship of the House of Lords, the existence of a Lord Chancellor,
charged with the appointment of judges is one of the kev stones in
the arch of political freedom enjoyed in England and Northern Ire-

land. (The situation in Scotland is analogous but somewhat differ-
ent).

Whether our own formula is the best possible or not may be a
matter for debate, but it is clear that the preservation of the Cons-
titution demands a system for the appointment of judges which is
beyond reproach and not the subject of political pressures. It also
demands, as provided in our own Act of Settlement, a total security
of tenure for judges after appointment up to retiring age, depend-
ent solely on continued capacity and good behaviour. Not only
should judges be not politically appointed and secure in tenure, but
at least to my own mind, it is not acceptable in principle (though it
may be in practice) that judicial appointments shall be in the same
hands as the prosecution service or penal treatment. In practice,
judicial appointment cannot, of course, be divorced entirely from
exerutive responsibility or accountability to Parliament. But it is
highly desirable that this responsibility and accountability should be-
as far removed as possible from day to day politics.

In some written constitutions, but not, T think, in the few un-
written constitutions which exist, constitutional questions are decided
in a special court with jurisdiction separate from the ordinary pyra-
raidical ~ourt structure. I do not mvself see the advantage of this.
A constitutional question can arise (e.g. as to the vires of subordinate
legislation or abuse of power by a public authority) in almost any
sort of race. Tn Encland to some extent the develooment, since the
war. of administrative law, by way of judicial review makes the
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Divisional Court of the Queen’s Bench Division the most freqliént
forum in which constitutional

. , questions can be raised at a high level.
'But this jurisdiction is not ex ¢

clusive.

- Constitutional questions may arise and be argued in any court.
Further, the Queen’s Bench Division itself is part of the general
Court structure and its judges, members of the ordinary judiciary.
The ultimate appellate jurisdiction of the House of Lords is the.
ultimate Court of last resort in all cases and all parts of the United

Kingdom and is not limited to constitutional issues and is thus not
analogous to the Supreme Court of the USA.

Before I tackle the actual question which we are now discussing,
I would wish to summarise the discussion up to this point. First,
the purpose of a Constitution of any kind is not so much the pro-
tection of powers as the limitation of the use of them, although of
course, in practice, the limitation of lawful authority involves at
the same time the protection of those in a position of lawful autho-
rity within the legitimate bounds that have been given. Here the
contrast is not between written and unwritten Constitutions, but
between the theory of limited or unlimited authority, between, let
us say Hobbes’ Leviathan and Dicey’s Law of the Constitution,

Secondly, the effectiveness of a Constitution depends or may de-
pend as much on its conventions or the existence of bodies with

, actual power but outside its formal legal limits as upon the force of
.its strictly legal provisions.

Thirdly, whatever else the differences between ‘written’ and un-
. written constitutions may be, they do not consist in the presence or-
absence of writing. It is common for written Constitutions te con-
sist in a single document with or without the addition of formal
amendments or judicial interpretation. But more essentially it con-
sits in the existence of a body of law recognised as different from
‘ordinary laws’ and capable of modification, if at all, only by special’
procedures or special bodies or a combination of both.

This brings me to the final attempt to answer the question.

All human institutions belong to one of two classes—traditional
and contrived. In their nature all written Constitutions whether-
obtained after successful revolution like the French Republic or the
United States, or a written treaty, or an Act by the sovereign legis-
lature of the parent nation like the Constitutions of Canada or Aus-
tralié, or the newly independent States ‘Qf the Commonwealth, be--
long to the contrived species. By contrast, unwritten Constitutions,.
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dike tne British Constitution or tne Papacy, or the Constitution of
that of Imperial Rome belong to the traditional variety. But it ¥oust
be pointed out that examples of the traditional variety have nothing
necessarily in common with one another except their traditional
nature. It follows that one canrot generalise about them except by
some pragmatic sanction. Amd the only questions to be applied are:
“Does it work?” Or “How well does it work?” and “Has it a prospect

~of continuing to work?” If the answers to these questions prove
favourable to freedom, their unwritten character gives them a flexi-
bility foreign to their written cousins, and their immemorial tradi-
tional and gradual evolution commands a degrée of public accep-
tance among the lieges and even a kind of religious mystique
which increases their hope 6f survivai.

But whereas the test of an unwritten Constitution is essentially
pragmatic, based on the answer to the question “How well does it
work?”, the test of a written Constitution is essentially theoretical.
It consists in the answer to the question: How far does it satisfy
the requirements of the human reason? This gives it both an ad-
vantage and a disadvantage. The advantage is that ii it answers
this question satisfactorily it is more likely to gain willing &ccep-
tance, because it will be found, to a greater degree than its unwrit-
ten cousin, to correspond with the popular political theories of the
times. One disadvantage is its inflexibility. Omnce adopted, it is
difficult to change. But once changes begin to be made, they may
be made too often. We are for example now into the fifth French
Republic. Another disadvantage is that the spirit of the times may
-alter so as to render the whole contrivance obsolete. Looking back
on my own lifetime there are, I would think, few amongst us who
would defend the Eighteenth Amendment of the Constitution of
the United States, which was passed in a state of enthusiasm border-
“ing on intoxication, and romoved emid cries of execration at the
corruption engendered by a rule of law which a sizeable minority
did not wish to keep.

Another weakness of the written Constitution is the encourage-
‘ment it offers to the litigious instinct. It is arguable that my
mother’s country, the United States has become a nation of liti-
gants and hypochondriacs. So far as this is true—and ot course it is
not entirely true at all—this fault is not entirely due to the written
nature of their Constitution. T would certainly number among
“the contributory causes, the contingent fee and the civil jury. Al
the same, as experience of the Strashourg Court has shown, crude
general statements of human rights embodied in a legal document
are ant to encourage the belief that the rule of law is best preserv-
»ed by the frequency with which it is invoked by litigation.
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This ¢annot be trye or even wise. I leave the matter in your
hands For my part I am content to live under an unwritten cons-
titution, provided that it is the British Constitution, as comfortable
to our peculiar body-politic as an old garment or a well worn pair
of baots, constantly evolving, never quite precise, and as adaptable.
to change as the epidermis of the human body. a

Mr. Speaker Kalafivelu (Tonga): Mr Chairman, Hon. Speakers,.
Pres1dmg Officers, and fellow parliamentarians:

Before saying anything about the subject under discussion—as
you are aware that I am the newly-appointed Speaker by His
Majesty—please allow me, gentlemen, to convey a gdodwill mes-
sage from His Majesty the King of Tonga, King Taufaahau Tupou
¥V, and his people to His Excellency the President and people of
India; to you, Sir the Hon. Speaker of the Lok Sabha, President of
the Commonwealth Parliamentary Association, and all the partici-
pants in this Conference:

“May you have an enjoyable and successful Conference—and
may your deliberations enhance and strengthen the mys-
tique bond that binds the nations of the Commonwealth—-
and may it further the cause of peace and prosperity
which is the sale object of our common efforts today.”

That is the message, gentlemen, from our King and his people and
also from my Parliament.

In so far as whether the power of Parliament is better protect-
ed by a written or an unwritten Constitution, obviousiy, of course,.
the pros and cons will always be there. An unwritten Constitution
leaves quite a sizeable grey area, a grey area that could, if mis-
used by whoever may be in power, be very harmful to the power of’
Parliament, in spite of any implied or direct constraint provided
by Common Law or precedents.

On the other hand, a written Constitution which was drafted
to suit a certain point of time, and to cater for the needs under a
certain set of circumstances may, and sometimes does, hamper the
liberty of Parliament to function freely. This is especially so when
the Constitution is regarded as a Bible or Koran, or some kind of
holy writ that it is taboo, that it is almost impossible to touch it.
There are extreme cases in which it is provided within the Consti--
tution itself that no amendment may be made, unless the decision
dor the amendment is unanimous. Some demand 75 per cent ap-
proval. That perhaps is not as bad as the extreme cases, but not
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auch better either. I am not a legal man, but I think Constitu-
lions of this type border on being ultra vires.” This limits, if not
.completely deprives Parliament’s power to legislate in certain areas.

It appears, then, that a happy medium would be to have a
‘written Constitution, leaving no grey areas for the mischievous to
play havoc with, and at the same time make provisions—not that
.amendments should, and could be made at the drop of a hat, but
that when the occasion arises and it is found that it is essential,
in the interest of the people, that amendment must be made, Par-
liament must have the power to amend the Constitution. The
paramount thought must be: “In what way would the interest of
the people be better served”. Then it flows from that, that that in-
terest would be best served when the power of Parliament is best
protected, and a written Constitution with wise provisions for its

amendment is, I believe, the best way to protect the power of Par-
liament. Thank you.

Mr. President Wahid Ali (Trinidad & Tobago): The comment of
my distinguished colleague from Tonga that he is not a legal man,
brings home to my mind very forcibly, the fact that I am not even
.a Speaker; I am a mere President. In my country, I call myself a
‘jigger-footed lawyer’, an expression, I trust, not understood in this
«distinguished company by some of my colleagues.

I wish to thank the distinguished Lord Chancellor for his very
«<rudite contribution on a question that has caused me some concern
for some time. In the literature, and more certainly in the lan-
guage of parliamentarians, Parliament has been described some-
times, and continues to be described, as the highest court in the
land. In many countries on several motions, the independent judi-
<ciary has within its full rights overturned the decisions of Parlia-
ment, especially on grounds of those being in conflict with the Con-
stitution. I am not merely raising the matter of semantics. Does it
“have a deeper meaning than that? Is it still appropriate that often

‘parliamentarians should refer to Parliament as the hignest court in
“the land?

Lord Hailsham of St. Marylehone (U.XK.): That is a very good
-question. It was referred to as the highest court for three quite
-separate reasons. The first was the power of impeachment by the
Commons before the Lords which was the court—the Commons
acting as the grand inquest and the Lords as judiciary. That has
now virtually become obsolete; the last impeachment was in 1805.
“The second was the appellate iurigdiction of the House of Lords.
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“That still continues; or in practice it is exercised solely by the
Law Lords. It is, in fact, the only court to which is applicable all
three jurisdictions in the U.K. namely England and Wales, Scotland
-and Northern Ireland. That is effective. The third reason was that
until the beginning of the eighteenth century it was thought that
‘the Acts of Parliament could be illegal. This is obsolete, The last
attempt to resurrect the doctrine in the nature of a Private Act
was about ten years ago by Lord Denning in the case called Pek-
kian against the British Railway Board. And that was properly
‘quashed by the House of Lords. It is inconsistent with the realities
of the British Constitution tc regard the normal functions of Par-
liament other than the appellate jurisdiction of the House of Lords
‘as the High Court of Parliament. But still that remains its honori-
fic title. And long may it remain so.

Mr. Speaker Nabulyato (Zambia): My question is in connection
‘with both written and unwritten Constitutions. Most of us, in this
Conference, were once colonies or dominions of the British empire,
‘But as we, one by one, began to become independent, the very sys-
tem which is unwritten in Britain decided to give us the written
Constitution, Why is that so?

Lord Hailsham of St. Marylebone (U.K.): If I may coin a phrase
from our Prime Minister, there was no alternative. Yocu have to
start with something if you do not start with the tradition. And if
you are old enough, to go back from time immemorial, then you
do not require a piece of writing and probably you prefer not to
‘have one. But if you are going to start a new lease of life like in
the case of United States—they made a successful rebellion ending
in a war which they won; when they started that way, they made
it themselves—or you start it by Lancaster House Conference end-
ing in an agreement and then an Act of Parliament—it does rot
matter which—in the end, vou get to start with the document.
Tf you start with the document, it must define various parts of the new
‘State, various functions of its component arms of the Government ?nd
‘the rights which the citizens have and it ought to have a mechanism
for alteration. All of which means, to use Margaret Thatcher’s

‘phrase, there was no alternative.

The Chairman: Tt may be of interest to note that t‘he cO}mtr{
-which was to be the most conspicuous example. of an “unwritten
.system was itself the mother of written c?nstltutlons.' The ﬁr;t
-attempt at a written constitution was made in England in 1649e—dt be
Agreement of the people, a document drawn up and approv y
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the Council of Qficers of the Parliamentary Army. Its purpose, as
Aqt.atog in its preamble, was to show why written constitutions were
-desired: “to take the best care we can for the future, to avoid both
the danger of returning into a slavish condition and the chargeable
Zxemedy of another war”. “We are fully agreed and resolved, God
willing, to provide, that hereafter our Representatives be neither
left to an uncertainty for times nor be unequally constituted, nor
made useless to the ends for which they are intended. In order
whereunto we declare and agree...” The agreement, however,
never became effective. '

Madam Deputy Chairman Najma Heptulla (India): The Lord
‘Chancellor made a very elaborate and comprehensive study of the:
subject—whether a written or an unwritten constitution better pro-
tected the power of Parliament. As I mentioned before, our first
Prime Minister, Pandit Jawaharlal Nehru, who was a great suppor-
ter of democracy, gave a guideline for running the Parliament
through the Constitution. And I feel that the distinguishing
characteristic of a Constitution is its fundamentality, its paramount-
cy, as a regulator of power relationship in a given society. The
Constitution ceases to be fundamental unless its principles are im-
pressed upon the State organs—the Legislature, the Executive and'
the Judiciary. Writing it down is obviously for securing the Cons-
titution as a standard of reference for State actions. But mere
writing it down is not enough, I think, following it up is more
important.

(The Conference adjourned at 12.47)
(Lunch break)



FOURTH SESSION
(The Conference reassembled at 3.00 P.M.)

[HoN. Dr. BAL RAM JAKHAR, SPEAKER Lok SABHA (INDIA)
in the chair]

ITEM 10—THE ONE-PARTY PARLIAMENT AND THE
WESTMINSTER SYSTEM

The Chairman: Hon. Speaker Mutasa from Zimbabwe will initi-
ate the discussion on Item No. 10.

Mr. Speaker Mutasa (Zimbabwe): Mr. Chairman and Hon.
Speakers and gentlemen, I hope you would not mind my presenting
the speech standing.

The Chairman: It is a very democratic country, Sir.

Mr. Speaker Mutasa (Zimbabwe): Thank you very much indeed.
After a very good lunch, sitting down makes you sleep.

Mr. Chairman, may, I on behalf of the Zimbabwe delegation pay
tributes to yourself and to India for the way we have been received
and are being looked after. We are grateful to you that you have
been able to extend this marvellous invitation to all of us and for
the facilities that you have provided for Conference. The Zim-
babwe delegation is extremely grateful.

Mr. Chairman, in this paper I only try to explain how one-party
parliaments are an endeavour to relate the Westminster system into
the politica] culture and traditions of the formerly colonised indi-

genous people.

It is pertinent to say that, without exception, there was in every
British colony before colonisation, an on-going political culture and
tradition, be it in Australia, Canada, New Zealand, India or Africa.
Some of this culture was destroyed by brute force of conquest or
through “protection” and resulted in the establishment of a colony
in which British interests were paramount.

The Westminster parliamentary system is based on British culturs
and traditions. It has worked well for the British who spread it
throughout the Commonwealth. It was adapted, in the USA, to fall
within an emerging culture of a new independent territory composec
of people who came from the UK and various parts of Europe, but
not the culture of those who were taken there from Africa as slaves
or the indigenous aborigines, the Eskimos, Maoris, Indians and Afri-
cans who were conquered and collectively referred to as “the Natives”.

The Westminster parliamentary system was introduced to former
British colonies to suit the settlers. Colonial legislative councils
'were, in the main composed of people from the UK who made laws
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governing the indigenous majority. Occasionally, representatives of
the indigenous majority were appointed to these legislative councils.

Pre-independence conferences held at Lancaster House provided
for the colony a written constitution aimed at satisfying the interests
of the settlers, to ensure their continued stay in the colonies. Little,
if any, regard was paid to the interests of the indigenous community.
So, most of the time of the newly independent colony is taken in
making amendments to the constitution and existing legislation. In
the course of doing that, new interests and sometimes conflict emerg-
ed.

—r—

Democracy originated and flourished in no-party Greek States, the
majority of whose inhabitants were slaves without the right to vote,
but did not flourish in multi-party Rhodesia, where, for more than
half a century, all white minority could have the vote and not the
black majority. A worse situation is occurring in South Africa today

where blacks have no political rights to determine their human rights
and future,

Most ancient polities were monarchies or kingdoms. A move
from monarchies occurred in Europe and resulted in Republics. The
Westminster system retains the Monarch or its representatives. The
power to run the State is divided between the executive, legislative
and judiciary branches of the State.

A close look at the functioning of African Kingdoms before colo-
nisation reveals that the Monarch did not function in isolation. His
counsellors performed legislative, executive and judiciary functions.

Even in the very centralised Zulu Kingdom, where the King wield-
ed (in theory) absolute power, in practice, he operated within defined
limits. He always sought the advice of his council which discussed
the Kingdom’s policies and programmes. They were always guided
by their unwritten but carefully understood traditions which were
the law. There were no formal opposition groups. If any such group

ceveloped, it left the Kingdom and wandered away to set up a sepa-
rate kingdom.

The entire Kingdom had the same religion and pursued common
interests. Apart from the King and his family, the Kingdom was one
class of people. It lived in harmony with itself and with nature,
and respected the rights and territorial integrity of other Kingdoms.
These Kingdoms were in a sense one-party states.

The colonial era produced colonial boundaries some of which sub-
divided some kingdoms. The kingdoms within the confines of a colo-
nial territorial boundary became one nation. They fell under one
British flag and administration. The kingdoms were made as uni-
form as possible. Any form of political opposition to the colonial
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administration was punishable. Gradually the kingdoms were forced
to disappear. Those that remained had no political power or fell
under colonial protection. The end result was that the entire colony
was run as a one-party state by a Colonial Secretary of State through
the Colonial Office.

The ruling party in Britain dictated to what happened in the
Colonies. There was no formal opposition in the colonies, to the dic-
tates of the ruling British Party. Those settlers who might have
belonged to the opposition party in the UK. went along with the

Colonial Office which, any way, ruled the colonies in the interest of
the settlers.

The indigenous population was, initially, totally left out of the
decision-making process, The argument of the settlers and the Colo-
nial Office seemed to be that “native affairs” had to be conducted
through Native Commissioners, and the less those Commissioners
knew about native affairs the better. Besides, they were civil ser-
vants and could not argue with their political masters. They were,
however, the link and symbol of the one-party-state nature of events
during the colonia] period. The indigenous people were spectators
of political events that affected their countries’ destinies. They were
never consulted and were always to blame.

Then suddenly “the wind of change” blew all over Africa. The
colonies had to be independent. Political parties were allowed to be
organised to suit Whitehall’s wishes. And where Whitehall's view
did not suit the settlers’ wishes, the emerging indigenous political
leaders were detained for “subversive activities”. In Kenya, Malawi
and Zambia, the emerging African politica] leadership spent long
periods in detention and were released to become political leaders
and Heads of their nations. In Zimbabwe the detained emerging
political leaders reorganised their parties into Liberation Movements

and fought against the settler regime prior to the attainment of na-
tional independence.

It is important to stress that right through the politica] history
of British colonies in Africa the indigenous population never parti-
cipated in any meaningful political organisation without harassment
However, they participated in the united movements to rid them-
selves of colonial domination. At the end of that domination, White-
hall seemed to desire that there should be political parties including
an official opposition.

This demand for political opposition groups took no regard of
Whitehall’s former contention which, though clumsily put, was more
in line with African culture and tradition that kingdoms could not
have any formal opposition.
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The compulsory end of African kingdoms, during the colonial
period, did not mean the end of our understanding of their political
culture and tradition. With the end of colonial foreign domination
the unopposed and imposed kingdoms of the various British Colonial
Secretaries disappeared and were replaced with new indigenous
kingdoms. The political culture of people, which had never signi-
ficantly changed right through the colonial period required to be
brought forward and organised into an on-going political force for
the first time. The new politica] leadership organised people to
become members of their political organisations, Obviously, they
could not organise them into opposition groups. Political power in
itself attracts more political support. No one wants to be an out-
sider. Besides, to be in opposition could be interpreted to mean dis-
like of the present “kingdom” and preference of the former, and, like
in the past, was looked, upon contemptously or as punishable.

In African political culture, constructive ideas have always been
welcome. Those ideas could be in opposition to the main stream of
current thought but were always expressed within the community
of interests and intended to lead the whole community towards a
higher level. Destructive opposition was not tolerated for obvious
reasons. So, that commonality of political thought, interests, and
expression has to be exercised through a common political party.
This way political tradition and culture is advanced to a higher level.
What used to be the unwritten traditional law of the political king-
dem becomes the constitution of the party and the political organisa-
tion of the whole nation. That organisation becomes the supreme
body which ensures that the legislative, executive and judiciary func-
tions of the State are carried out in accordance with the will and in-
terest of the mation.

From this supreme political organisation is derived the various
representatives of the nation elected by the people to serve the peo-
ple’s legislative and executive interests;

The establishment of one-party states and the attendant one-party
Parliaments, particularly in the former British colonies, has aroused
Interesting debate among varioug schools of political thought.

Most of this debate has revolved around the question of whether
the one-party system is democratic. While participants in the de-
bate have accepted that the one-party system is democratic. the dis-
cussion has degenerated into controversial comparisons of the merits
and demerits of the one-party and the multi-party systems,

Today, some political scientists are beginning to accept that the
one-party system is more democratic than the multi-party system,
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provided certain fundamental essentials of democracy are recognised
and adhered to. These include free and periodical elections, free
discussion and communication at all levels, freedom to criticise the
government, maintenance of the rule of law and respect for human
rights and dignity.

Some advocates of orthodox multi-party democracy are slowly
thawing to the view that there is no party system that should be
<considered the sole guarantor of democracy, History has many
examples where both systems have produced democratic govern-
ments and others where the same systems have yielded to dictatorial,
totalitarian and fascist regimes.

Now we turm to the political organisation of the one party, I
give below the structure of the ZANU (PF) Party which I am most
familiar with. Its structure and function is similiar to that of other
parties such as Chama Cha Mapinduzi, the Malawai Congress Party,
the United National Independence Party, Kenya African National
Union, etc.

The following are the principal organs and structure of ZANU
(PF):

(a) The Peoples’ Congress:

This is the policy-making organ of the Party. It convenes in
ordinary sessions once in every five years and may con-
vene an extraordinary session during the intervening
period.

(b) The Central Committee:

This is the principal organ for the implementation of the
policies of the Party and the administration of the affairs
of the Party. It is answerable to the People’s Congress

) and has a membership of 90, constituted as follows: —

(i) 42 members elected by the People’s Congress upon the
nomination of the Central Committee from lists sub-
mitted to it by Provincial Executive Councils.

(ii) 18 members—2 from each of the nine regional pre-
" vinces of the Party.

, {iii) 10 members of the National Executive Council of the
’ Women’s League—elected by the Nationa] Women's
Conference,
{iv) 10 members of the National Executive Council of the
. Youth League—elected by the National Youth Cen-
e ference.
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(v) 10 members appointed by the President of the Party
with the approval of the Central Committee and the
People’s Congress.

(c) The Politbureaqu:

This is the administrative and executive organ of the Cen-
tral Committee. It has a membership of 15. It super-

vises governmental agencies through five Standing Com-
mittees of the Central Committee, i.e.,

(i) Economic Committee;

(ii) Political and Policy Committee;

(iii) Justice and Constitutional Affairs Committee;
(iv) Social and Welfare Committee; and

(v) Defence and Security Committee.

(d) The National Executive Council of the Women’s League:
is the principal organ of the Women’s League for the im.-
plementation of the policies of the Party and the adminis-

| tration of the affairs of the Women’s League. It is com-
posed of twenty-two members of the Women’s League.

(e) The National Executive Council of the Youth League: is
the principal organ of the Youth League responsible for
the implementation of the policies of the Party and the
administration of the affairs of the Youth League, It con-
sists of eleven members of the Youth League:

The Main Wing, Women’s League and Youth League each have
9 regional Provinces made up of all districts in that province;
each district is made up of 10 branches or 5000 members;

each branch is made up of 10 cells (urban) or 1¢ villages
(rural) or 500 members; and

each cell or village is made up of 10 households or 50 members.
It is important to observe that in the event of the establishment
of a one-party state in Zimbabwe there will be country-wide parti-
cipation in the Party, by all members of the community, at the Cell
or Village level right up to the People’s Congress.

The Party will direct the government because the Party, not the
government, provides the policy which emanates from the people. It
has their support and loyalty which ties them to the State. The
Party integrates the nation by a method that maximizes the opportu-

nity of every citizen to participate on a regular and meaningful basis,
in the decision-making process.
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The notion that the Opposition may have its chance next time
does not apply because the minority will be so small that it may
never have a chance to form a government. From the above struc-
ture and method of organisation, it can be seen that the desire is to
mobilise the whole nation into a political awareness that had never
occurred before. .

It is nonsense to say that such an organisation is communist. On
the contrary, the organisation is African and serves our interests
best. It brings forward into the modern era our political culture and
tradition. Indeed, communist parties organise themselves in this
manner, but it would be ridiculous to claim that they are African.
On the other hand, Britain has had political parties for nearly 20"
years. The most spectacular development of the twentieth century
history of parties in that country is not their rise but their strength
and influence. Mass parties have controlled or attempted to control
social organisations such as trade unions, youth movement and
women groups as well as newpaper and other media of communica-
tion.

Even though parties have existed in Britain for so long, it is sure-
ly misleading to equate the Tories and Whigs of the 18th Century
with the Conservative and Labour Parties of today. Tories and
Whigs were small cliques centred around leading families; they
were scarcely more than factions. There is virtually no relation-
ship between those loosely organised political bodies and the large
parties of today which claim hundreds of thousands or even millions
of members and supporters with their regular conferences and con-
gresses. ;

Time has seen the decline of the Liberal Party in the 1930s and
the rise of the Labour Party in the years up to the 80s when the
Social Democratic Party emerged and formed an alliance with the
Liberal Party. How far this will mean the eclipse of the Labour
Party in the foreseeable future is yet to be seen. The point is that
the difference, in ideological terms, of the two dominating Parties in
Britain does not seem to us to be as great as is always portrayed.

In 1935 the Communist Party (UK) made a formal request for
affiliation with the Labour Party. This was rejected by the Nationai
Executive of the Labour Party because “the fundamental difference
between the democratic policy of the Labour Party and the policy
of dictatorship, which the Communist Party had been created to pro-
mote, were irreconcilable”. Similarly, Mosely’s Fascist organisation
did not team up with the Conservative Party. This seems to indi-
cate the middle-of-the-road nature of the domineering British parties.
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Parties, in their wish to win elections, whip up popular demands
and expectations often with little regard to a government’s capacity
to meet those demands. Mence the voters’ feeling of disappointment
and betrayal when the Government’s performance falls short of the
Party’s promise. The adversary nature of the two-party system,
combined with the all-or-nothing nature of the single-party govern-
ment breeds excessive pariisanship and encourages parties to be
irresponsible when they are in opposition. It also produces abrupt
reversals of policy when one party replaces the other in government.

There is a tendency for the presentation of poor quality policy
concocted while the party was in opposition during which it is in
relative ignorance of future circumstances, reactions of the civil ser-
vice and major interest groups in the world.

The regrettable influence of the Manifesto on British elections
encourages the production of a document which may be a piece of
window-dressing; something designed to present the party in favour-
ed light, more of an exercise in symbolic than substantive politics.

The theory of responsible party government posts, a set of rela-
tionships between the party, its manifesto and those who vote for
the party. It is assumed that voters implicitly or explicitly support
the programme when they vote for the party.

The essence of the conventional defence of the two-party system
is that at elections voters have the opportunity to choose betwsem
different sets of issues and policies and that because of the concentra-
tion of power embodied in parliamentary sovereignty and single-
party government, they may hold the government accountable at the
next election. Electoral studies have shown that voting decisions are
largely determined by policy considerations, the party’s record, com-
petence of leadership and tradition rather than specific issues in the
party manifesto.

The question has to be asked; do the different party manifestoes
make any difference as to how the government is going to be run?
Analyses of manifestoes do show that there are no clear differences
between the two British parties on many policies. So, the replace-
ment of one party by another in government will not have much

difference.

The point about the limits of the multi-party government may be
made more emphatically if we turn to the economy. The party’s
manifesto promises have increasingly dealt with economic matters—
inflation, growth, unemployment and prosperity. What is striking
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is how little there is a consistent partisan pattern. An analysis by
Richard Rose, a political scientist, in “Do Parties Make a Difference?”
shows how the growth in public expenditure hardly correlates’ with
changes in party control of government since 1945. If we turn to
other macro-economic indicators, such as the size of the public sector
deficit, rates of inflation, levels of unemployment and minimum lend-
ing rate, there has been a secular rise in each, over time, regardless
of the party’s programmes or policies. The lack of variation of these
indicators according to party policy or influence argues for the cons-
traints of circumstances rather than the positive influence of party
ideology.

An important question therefore arises: Are multi-parties neces-
sary? Are they not misleading and a waste of leadership resources?
When the 1. ~dership of any country works together for the common
good of that country, the country could be a better place to live in,
and in turn the world.

Minus the official opposition the Westminster system is easily
applicable to a one-party parliament. This has been so in Zambia
since that country became a one-party state.

Quite interesting developments have emerged in Zambia, Tanza-
nia and Kenya in the recruitment of new Members of Parliament. In
the past, general elections used to be a frightening experience and
occasionally led to deaths due to violence during the campaigns.
Only one candidate per constituency was put forward by each com-
peting party. Now, and in theory, the party can put forward as
many candidates as are willing to stand for election in any one consfi-

tuency.

Since the establishment of a one-party state in Zambia, elections
are peaceful. The issue during elections is who is mosft capable to
represent the interests of the people as spelt out in policies for'mulat-
ed during the party congress. Those who are elected to Par'hament
work within the Westminster system to achieve the objectives set

out at Congress,

Whether or not the Westminster system should be adapted is a
consideration for the future. It requires careful study .and t%xought.
If adapted, it would be important to take into consideration the
various peculiarities of different African and other cultures and tra-
ditions. It would be absurd to adapt it to suit the culture of one
country. It is important to mention that the practice of the West-
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minster system is not identical in Canada, Australia and New Zea-
land,—I mention this because they are the older members of tha
Commonwealth—but the difference is not all that noticeable. The
Westminster system is, therefore, like a university degree that one-
party parliaments can easily graduate into.

Thank you very much.

Mr. Speaker Mkwawa (Tanzania): Mr. Chairman, on behalf of
the Tanzanian Delegation and on my own behalf, I would like to
thank you, Sir, and your government for the opportunity given to
attend this very important Conference. We are very grateful indeed

for the warm welcome we have received since we arrived in this.
great country.

Tanzania has a one-party Parliament. In the House we do not
have the Opposition as such, but we do have spontaneous criticisms
from within. We became independent in 1961. So far, we have had
five General Elections; the last one took place in October last year—
three months ago. From the outcome of al] these five General Elec-
tions, it has been noticed that not less than 50 per cent of the Mem-
bers of Parliament were new faces. Sometimes some Ministers lose
their seats. So, as far as we are concerned, we feel that one-party
Parliament is quite democratic. Therefore, I totally support my
friend, Speaker Mutasa of Parliament of Zimbabwe, for his compre-
hensive exposition on the subject.

Unlike in multi-party Parliament, in one-party Parliament there
is no safe seat. So, that again proves that a one-Party Parliament
in a way is very democratic. I would not say that it is more demo-
cratic but it is very democratic.

Thank you, Mr. Chairman.

Mr. Deputy Speaker Ngeny (Kenya): I like to support by con-
gratulating Mr. Speaker Mutasa of Zimbabwe for his very compre-
‘hensive paper on the One-Party Parliament and its functioning on
the Westminster pattern.

I would like to make a few remarks in connection with our ex-
perience in Kenya because we are currently, de jure a one-Party
State. Kenya has had five stages in its evolutionary process in the
party development starting from 1963-6& When we entered inde-
pendence, we had three parties and in due course, within the past 22
vears, two of these Parties which were in opposition voluntarily
wound up their existence and joined the current party, the Kenya
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National Union that had won the elections as we moved to indepen-
dence. This was a voluntary winding up. There was no force from
anybody. It was just a realisation of the futility of their existence in
Opposition where you are not going to achieve anything for your

constituents. So, when we entered the republican status in 1964, we
were de facto a one-Party State.

This came up to 1966 when we had a few members of the govern-
mental party in Parliament deciding that they were not very happy
with what was happening. So, they broke away. At the same time,
there was a constitutional amendment to make it compulsory for
anybody who changes his party allegiance while in Parliament to
go back to the people and seek a fresh mandate for whatever party
he has joined after changing his allegiance. So, in 1966, about
20 members decided to resign from the ruling party. There was a
little bye-election in order to fill those seats. About 9 of them were
able to get back to Parliament, So, from 1966 to 1969, we had these
two Parties. There was a small Opposition of only 9 members. They
did not even constitute an official Opposition in Parliament. Now
their existence came to an abrupt end in 1969 when they got involv-
ed in subversive activities and the Registrar under the Societies Act
derecognised them. So, again, we were back to a one-party system
and we have not had any other Party up till now and the status of

being a one-Party State was formalised by a constitutional amend-
ment in 1982.

Now, I said at the beginning that I supported the views expressed
by Mr. Speaker Mutasa for one main reason and that is that in Afri-
can culture the concept of an Opposition is absolutely alien because
you belong to a party and when you say things that may not be of
common acceptance, it does not automatically make you an opponent
of that particular system. You simply contribute according to your
thinking and, therefore, the idea of having an Opposition for Opposi-
tion’s sake or in order to express another idea is definitely alien to
African culture and that is why the multi-party system has not
gained much ground in the African continent.

Supporting what the Hon. Speaker from Tanzania has said, we,.
in Kenya, have had regular elections in accordance with our constitu-
tional provisions and we have had four elections since our Indepen-
dence—in 1969, 1974, 1979 and recently in 1983 and on the same tune,
that during the time of election any number of candidates can offer
themselves for election in any particular constituency. I lzemember-
in one constituency in 1963 we had up to 14 candidates offering them-
selves for “election.
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JAnd this illustrates our democratic nature because it is the same
Party that clears all the candidates. You have to apply to the Party
in order to stand and gs long as your record is proper, the Party
‘would give you clearance and you go and speak to the people and
-the person who receives a simple majority gets elected to the Parlia-
ment,

Another thing I wanted to say. which, I think, the paper by Mr.
.Speaker Mutasa did not touch upon. Up to the time of independence,
~each of our countries in the African continent and we, in Kenya in
particular, felt that we had a lot to fight in the economic field. We
‘were more conscious of moving economi-ally to try and catch up as
part of the internationa] community. And this was one of the com-
pelling factors that we felt that if the opposition was going to be there
-and yet, the issues that were being dealt with were really for the
social and economic advancement of the individual, then in Kenya
we did not have the time on our side to be debating for months and
-sometimes for years in order to have a policy formulated and imple-
mented. And this helped us in this move for the one-party system.
At least we felt that because we are looking at the same thing and we
-are all using the same manifesto, we shall be moving forward in the
economic field and we feel very proud in Kenya that after 22 years
“since our Independence, economically we think that we have reached
‘some way and when we look back, we think that if we have had all
these other parties thinking about whether we should be moving left,
right or backwards, we might not have achieved similar goals.

So, Mr. Chairman, in conclusion I would say that we in Kenya
are very happy with the way our parliamentary system is working
“within the ambit of one-Party State.

Thank you.

Mr. President Coleby (Bahamas): It is with much pleasure
‘that I join my colleague, Mr. Speaker Sir Clifford Darling in
‘expressing our sincere gratitude to you and the Government ot
India for the excellent provisions which you have made for this
Conference and for the great degree of hospitality which you have
extended to our delegations and our spouses.

I would address a few remarks on the topic raised by the repre-
'sentative from Zimbabwe and that is, the one-Party Parliament
and the Westminster system. I simply wish to get some precise
information regarding the structure and the administration of the
‘one-party organisation and to pose a few questions in order to
clarify in my mind more specifically how the system works. I come
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from an area where we have a multi-party system working. It
will be appreciated if the representative from Zimbabwe just in a
capsule form outlines the party organisation; how it is structured
and administered; how they select candidates in the general elec--
tions and how they deal with the Opposition in Parliament ard
things of that nature.

Mr. Speaker Mutasa (Zimbabwe): The structure of our party
is quite simple. If you begin from the bottom-most organ first.
there is the cell, you divide the locality into your homes and ten
of those homes hecome a cell or 50 members of a locality can set 1:p
a cell of the party and 10 of those cells become a branch and 10 of
those branches become a district. If you can visualise, in an:
urban area it would be about 500 homes that become a district ot
the party, and a city like Delhi will have many such districts.

Each of these organs has a Chairman, Secretary and Treasurer
and quite a number of other officials who are responsible for the-
various activities like administration of the cell, branch, district
or province, We have divided the whole country into nine pro-
vinces.

Now at regular periods of, say, one month the wvarious organs
meet under their Chairmanship and discuss any issue that may
come across their mind and then they raise the issue with the upper
organ if it is possible to solve it within the province or within the
branch or within the district; but if it is of national importance,
then it would be referred to the Central Committee and the Central
Committee will solve that issue. That is the organisation at the
various levels.

Then once in four years the whole country goes to the Party
Congress where new party leadership is elected and indeed we
may come back from the Congress with a totally new leadership
of the party which will then direct the incoming government
following the general elections,

You have also desired to know how candidates for Parliament
are elected. The country is divided info constituencies and each
constituency is represented by one Member of Parliament. At the
present moment because Zimbabwe is not yet a one-party State,.
there is one candidate who is put forth by our party; another
candidate is put forth by ZAPU and another candidate is put forth
by Mr. Smith’s party—the Conservative Alliance of Zimbabwe.
Each of those candidates competes in the normal way and the
winner becomes the Member of Parliament. But in future it wili’
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be as is happening in Zambia, Kenya and Tanzania and if many
people wish to stand for elections they can do so but those people.
will be members of the same party. They will be members of
ZANU (PF) and will complete for elections as such. The number
does not matter. As many as ten people can, in fact, compete for
election in any constituency and the fellow who has the biggest
support is adopted as Member of Parliament. Once Parliament is

instituted it then functions in the normal way just as the House of
Commons does.

The Chairman: Will any body be able to stand at his will or
will the party authorise him to stand?

Mr. Speaker Mutasa (Zimbabwe): He can stand as an indepen-
<dent but the problem is that if he does that he will not have any-
body to vote for him because people will only vote for a memker
of the party. Again they will vote of their own will and not
because they are forced by the party. They regard anyone who is
deviant in that respect as not one of their community. In fact,
people are very much ashamed about such deviant behaviour be-

cause it is frowned upon. They think it is too western and they
"think also it is very destructive.

If you look at the short period that Zimbabwe has existed, a
party like that of Bishop Muzorewa which was the governing party
just before our Independence but had never been involved in the
liberation struggle went straight down regardless of the immense
support that it had from USA and South Africa. It appears at the
moment that ZAPU is slowly dwindling in preference to ZANU--
not because anybody has required people to leave it But the people
in their own thinking feel that they want a united group of leaders
.and they would like to be governed by the group of persons who

agree with one another rather than those who are at each other’s
throat.

Mr. President Coleby (Bahamas): I have two other questions
for clarification. How is the overall party administered? In
Bahamas the governing party is administered by the National
‘General Council. Do you have the same type of structure?

Mr. Speaker Mutasa (Zimbabwe): Yes, except that we cell it
a politbureau instead of national executive.

Mr. President Coleby (Bahamas): Who is considered then the
leader of your party?

Mr. Speaker Mutasa (Zimbabwe): At the moment it is the non.

Comrade Robert Mugabe, the Prime Minister. He is the President
of the party.
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Mr. Speaker Bosley (Canada): I had the benefit of preview of
this conversation with Speaker Mutasa some months ago and I have
been waiting with interest to hear this presentation.

I have one question. If your people want your party, why is
it necessary to change your system to give them the ability to get
your party? Why not leave your system so that if the people
choose your party unanimously, and if another party wants to seek
the consent of the people but does not get it, then at least in the
eyes of the world you would not have started another party. Why
not leave that system in place?

Mr. Speaker Mutasa (Zimbabwe): That is a very interesting
question. Indeed we could do that, but at the same time, nobody
is forced to become a member of our party. We have just created
these various structures for those who are willing to join and indeed
our Prime Minister who is the President of our party has specifically
said precisely what you are saying, that nobody should be a mem-
ber of our party on grounds of fear, but that they should be mem-
bers of the party because they would like to be. But the other thing
which is very important to mention at this time is how people came
to our assistance during the liberation war. During the fifteen
years of war in which our country was involved every single per-
son became either for or against the war and the majority of the
people in the rural areas obviously supported the war, and that is
why the war succeeded. We cannot say now that those people who
were with us during the war of liberation should be forgotten.
Indeed, we have tried to facilitate for them structures through
which they can be involved in the decision-making process of their
country.

The Chairman: Mr. Bosley wanted to know, if the people
go along with the idea of choosing only your party, then what is
the need of changing the Constitution? Why should you put it
into law, if the whole people are with you?

Mr. Speaker Mutasa (Zimbabwe): It is because we are afraid
of the world opinion, as Mr, Bosley is voicing it now. If we did
that, they would say that we have forced the people by changing
our Constitution. We would like it to happen democratically, be-
cause eventually perhaps in the next Parliament or two, the people,
the whole country would retain ZANU (PF) Members of Parlia-
ment only and we shall be de facto a one-party State.
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Myr. Speaker Bosley (Canada): If you do that, would it conti-
rue to be lawful for another party to exist and to seek election?

Mr. Speaker Mutasa (Zimbahwe): Yes, why not? It could be
quite lawful.

Mr. Spehker Bosley (Canada): Then, I have the same question
for Zambia and Kenya, whether in their system it is lawful for the
other parties to stand and seek election. I take it that Zimbkabwe
has been saying that Zimbabwe would be progressing towards the
system that exists in Kenya and Zambia. My question to Zambia
and Kenya is whether the other parties can lawfully stand and
seek elections.

The Chairman: Before Speaker Nabulyato answers that, I
would tell you a joke. Once a State secret was stolen and there
was a great hue and cry and the police was let loose to find out
who the culprit was. Somebody asked “What is the State secret?”.
The reply was that they could not divulge it because it was the
election results of 1990. So, that is what he is afraid of. I think
you have to satisfy him.

We have a civic reception by the Mayor of Delhi at Red Fort
at 430 pm. We shall, therefore, be winding up this session within
another 5—10 minutes.

Mr. Speaker Nabulyato (Zambia): I thank you for giving me
the chance to talk to you, specially on one-party system of Parlia-
ment. I have spoken on this subject from time to time whenever
a chance offered itself. My friend from Zimbabwe is not yet a
one-party Parliament. He is not, therefore, in a position yet to
answer digging questions on the practice of one-party Parliament.
Malawi, Kenya and Zambia are in a better position than
Zimbabwe to answer this question at the moment. Therefore, 1
shal] go back a little to make it clear how we became a one-party
Parliament.

To begin with, we were more than three parties contesting for
seats in our Parliament. We noticed that all our manifestoes and
constitutions of various parties were aiming at one thing, namely
development. We realised that people were not very much concern-
ed about politics, they were more concerned with development,
and as time went on, we began to emphasise the question of
development of Zambia. Even the people themselves began asking
us why we were having so many parties coming to talk to them
the same thing. They asked when everybody wanted the same
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thing, development of the country, why so many parties _ were
bothering them. We began to realise that people were beginning
to think of just one person or one party, to lead them. And as
time went on, we appointed a Commission to go round the whole
country, getting people to talk as to what they expected us to
do. We called it the Chona Commission, because the name of that
gentleman was Chona. He is now our Ambassador in China. Being
a lawyer, he was able to give us a very well prepared and concise
report on the issue and when he presented his report, the majority
recommendations of the Commission were accepted by the Govern-
ment, that we should go in for one-party system. The people
wanted that. That was the first step.

The second step was an automatic thing happening among the
parties. Some of the parties began failing to return candidates to
the House and at the end when 1 became the Speaker, 1 found cnly
three rarties out <f four. And out of three parties, one had abcut
17 MemUers, and the cther had two. The majority was of the
United National Iniependence Tarty members. And as *ime went
on, the one-party which had two members lost because its Members
either resigned or could not be returned to Parliament, and even
the party which I found had 17 members began losing some of its
members by crossing the floor and joining the governing party.
When we went to the General Elections, that Party died a natural
death. Sc, we began !0 sce cleariy that the people had wanted a
one-Party System of Parliament. So, that is it, so far as this
question is concerned. It came naturally and we never forced any-
body. But we could not be legal. We could not go into one-party
system.,

The Chairman: Even now?

Mr. Speaker Nabulyato: No, at that time. We Had to become
legal.

The Chairman: By your standards, I shall be losing ten parties!

Mr. Speaker Nabulyato: So we consulted the advisers and they
said that we could go ahead with this type of Parliamentary System
by amending our Constitution, because our Constitution at that
time allowed only multi-party system.

Mr. Speaker Nelson Khemje (Malawi): Mr. Chairman Malawi
is one of these countries which has a one-party system and I should
say that the system has been a success to a certain extent. There
are three reasons for this. This is done under the leadership of
te life President because cveryone is better fed than he wns
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during the Colonial rule. People are better dressed than they were
during the colonial time and they are living in better houses
than they used to do when they were under the British.

We are all familiar, Mr. Chairman, with the Westminster
system of parliamentary practice based on an established oppo-
sition which almost all the time criticises the government of the
day and its Prime Minister. This system may be suitable for a
developed country like Britain which has evolved its parliamentary
system over many centuries. However, such a system may not
necessarily be relevant to many developing countries where condi-
tions—economic, political, social and cultural—are not the same.

In a developing country like Malawi, the people need a system
that encourages raiher than riinders development of the country.
We can observe that many pclitical parties in most developing

suntries in Africa, for exaraple, were organised or are organised

on tribal ethnic lines. This, in many cases hinders the unity whirch
is very necessary for development and for building the nation.
Where there is national unity and there are no bickerings, people
are not hindered in working freely towards the development ot
their country and there can be increased pace of development.

African democracy involved direct participation by all the
people in the Government of the area. Every adult took pari in
the discussion and a decision had to be reached which took into
account all divergent views. The decision was the consensus
which was reached after detailed examination of all points of view.

In Malawi the one-party State came about by the will of the
people through the ballot box when the Malawi Congress Party in the
General Election of 1964, before the attainment of independence,
won unopposed all seats in Parliament and therefore wiped out all
the opposition parties. All opposition parties lost their deposits
completely. The elimination of opposition parties meant, fcr 2N
practical purposes, that Malawi was a One-Party State, not by legis-
lation, but by the will of the people through the ballot box. The
situation was reccgnised during the Annual Conventinoa of the
Party in 1965 when the Republican Constitution which was to come
into force in July 1966 was drawn up.

The main characteristics of the one-party State are: (a) uni-
versal adult suffrage, i.e. one man—one vote; (b) the country is
divided into constituencies each returning a single member of
Parliament; (c) periodic elections at intervals of four or five years;
and (d) the electorate in each constituency at a general election
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is presented with a list of two or more candidates. These candi-
dates must receive the party’s blessings before they can stand for
elections. The voters will, therefore, choose which candidate they

prefer. In this way candidates can be responsive to the wishes of
the people in their constituencies.

The Government of Malawi is a Government of the people, by
the people. As a government of the people, it is essential that the
will of the people is fully and freely expressed in the choice of
Members of Parliament. The people should, therefore, choose their
Members of Parlisment without fear or favour. And as a Govern-
ment of the people, it is essential that the people should be satisfied
that those who are selected to represent them are in full sympathy
with their hopes and aspirations. The people should participate
fully and exercise good judgment and wisdom in the choice of
Members of Parliament,

The responsibility of the people does not, however, end with
the selection of their Members of Parliament, however wise their
choice may be. The people have to exercise continuous vigilance
to ensure that their Members of Parliament continue to represent
the interests of the people. Therefore, whenever and wherever
Members of Parliament overlook or neglect their responsibilities,
the people have the right to replace them at any time as they see
fit. This ensures that the Government of our country is truly a
government of the people.

Individuals are not allowed to canvass for votes during general
election. The people in each district are allowed to consider
candidates for Parliament without any undue influence, Canvas-
sing is not permitted because the people who would aspire to go
to Parliament would be tempted to bribe and corrupt the people
in the district. Such bribery and corruption would enable the
people who are rich and crooks to go to Parliament. Not less than
three and not more than five candidates are nominated by distnct
conferences which are composed of a cross-section of the people, to

stand for the general election. But reasons must be given for each
name proposed.

The Chairman: Mr. Khonje, we are getting late. We shall wive

you some more time tomorrow. We have got about three subjects
left.

Mr. Speaker Nelson Khonje: Thank you, Mr. Chairman.
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The Chairman: If we start at 9.30 am. and finish by 1.30 p.m.,
we can, by tomorrow evening, be off to attend to certain othex
things —shopping, etc. for you—and also to attend the Prime
Minister’'s Reception in the Hyderabad House, at 6.00 p.m. If it is
convenient to you all, we shall meet at 9.30 am. tomorrow. Is it

okay?
Several Hon. Delegates: We agree.

The Chairman: Thank ycu. I have an announcement ani it
may have some effect on your pockets. The programme schedule
for tomorrow for spouses of delegates is shopping in Delhi. So,
please stuff their bags fully. The delegates may inform their
spouses that those interested in shopping (I think all of them are
interested) may make it convenient to assemble at the foyers of
the hotels at 9.45 am. tomorrow.

And now, we have to reach the Red Fort by 430 pm. We
shall start right away, so that we shall be in time. At 8.00 p.m.
we have a dinner to be hosted by our Vice-President. Yesterday
it was your Brother Speaker’s, that is mine, so it did not matter
but now we have to attend the Vice-President’s Dinner and we
should make it convenient to reach there in time. Thank you.

The Conference adjourned at 4.00 p.m,
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WEDNESDAY, JANUARY §, 1986

[HoN. DR, BAL RAM JAKHAR, SPEAKER, LOK SABHA (INDIA)
IN THE CHAIR.]

ITEM 10—THE ONE PARTY PARLIAMENTARY AND THE
WESTMINSTER SYSTEM (Contd)

The Chairman: Shall we start the proceedings, gentlemen?
Honourable colleagues, we have one subject on hand right now. 1
shall allow five minutes to the Hon. Speaker from Malawi, and
five minutes each to Swaziland and Gambia also, if the latter would
like tc have some time. We Lave to take up other items as wekl.

Mr. Speaker Nelson Khonje (Malawi): Mr. Chairman, hon.
delegates and friends, when the Conference adjourned yesterday,
I had told you how the one-party system of Government in Malawi
had worked there, and how the other political parties were
eliminated by the will of the people at the ballot box.

Now I shall continue to say that a delegate at a district has the
right to oppose any name proposed, but he must also give reasons
for opposing it. Once a candidate has been elected Member of
Parliament during the general election conducted by the Electoral
Commission established under the Constitution, his conduct in the
National Assembly is governed by relevant Parliament Standing
Orders, as well as party’s policies.

Finally, I wish to point out that the one-party system has
worked and is still working because of the wise leadership and
the fact that the people observe the four corner-stones of unity,
loyalty, obedience and discipline to maintain peace and calm, law
and order. These are the conditions which create an ideal atmos-
phere for national development in all respects.

Thank you, Mr. Chairman.

Mr. Speaker Dhlamini (Swaziiand): Thank you, Mr. Chairman,
for allowing me to say something on this very vital subject. TIts
importance is proved by the fact that more Speakers had to make
their contributions on this than on any other topic that has been
dealt with previously and also by the fact that it had to spill cver
to to-day’s session,
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Mr., Chairman, Hon. Speakers and Presiding Officers, bhefore
proceeding to give you a synopsis of the Swaziland situation
regarding this subject, I wish to collaborate and endorse the senti-
ments expressed by my colleagues who spoke before me, regard-
ing the kindness, hospitality and generosity which your great
country has displayed and accorded us since we have arrived here,
and also to offer congratulations to our colleague, Hon. Speaker
Mutasa on introducing this subject in such a well-prepared paper
which, to me, needs no comment at all.

Mr. Chairman, having said that, I wish to say that without
bothering this august Conference with repetitions, I do think, how-
ever, that our system of election of the Members of Parliament is
of a unique nature and may be of interest to you all.

After the Parliament of Swaziland’s first Prime Minister, Prince
Makhosini found out that the Westminster model of Constitution
was unworkable, they recommended to His Majesty the King its
repeal and sccordingly, it was scrapped in April 1973. The King
then appointed a Constitutional Commission to gather material for
consideration whether or not Swaziland could still have a written
Constitution. This Commission went round the whole kingdom,
holding meetings to find out from the masses the kind of Constitu-
tion they desired. The Commission also visited countries abroad, and
I am sure they went even to some of the countries of my colleagues
present here today. Unfortunately, our beloved King passed away
before any action could be taken on this exercise.

The consensus of the Swazi nation was that any Constitution
which could be drawn up should be one which would take
cognisance of the wishes, aspirations and traditions of the Swazi, a
_Cons'citutiun which would allow the populace fuller participation
in the Government of their country at grassroot level.

The country was, therefore, divided into 40 Tinkhundlas which
WOl:lld mean under a party system small constituencies, each ot
which would elect two members, thereby making 80 members
called the Electoral College. These 80 members, in turn would
come together to Parliament House to elect 40 MPs. The i—Iead ot
State would nominate ten MPs. for the House of Assembly, making
a total number of 50. These 50 members would then elect ten
gnex?bers to the Senate. Again, the King would nominate ten
) }t::;toxl‘s to bring. up the number to 20. The two Houses would

elect a Presiding Officer, viz. the Speaker in the House of
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Assembly and the Iwasident in the Senate. This whole process
is exercised by a King’s Order-in-Council called “The Establish-
ment of the Farliament of Swaziland”.

Mr. Chairman and hon. Presiding Officers, as time is of the
essence, I would end here, but otherwise I would have given you
in a nutshell how the Tinkhundla system of Government operates
at regional level, where in reality the government of the people,
by the people and for the people starts.

In conclusion, Mr. Chairman, I do not want to cast my vote
in favour of either one party or multi-party Parliaments but, I am
only too pleased to say that our system of election of MPs and the
operations of Parliament have worked so well and so satisfactorily

that I would not wish to see them scrapped or tarnished in any
way. T

Thank you, Mr. Chairman
The Chairman: You do not give any options.

You know that there was a gentleman who approached a lady
and gave her two options and asked her to have either of the two.
She asked: “What are the options?” The gentleman said: “Either
you marry me or be my wife.”

Mr. Speaker Momadou Baboucarr Njie (Gambia): Like my
brother from Swaziland I also find it a very important and interest-
ing debate. But it may remain inconclusive unless and until some-
one makes an attempt to speak on a matter concerning the other
side of the coin, not necessarily opposing the topic on the floor.

Let me, first of all, extend my heartiest congratulations to the
Hon. Speaker Mr. Mutasa from Zimbabwe for the comprehensive
and highly educative paper presented to this august Assembly. Let
me also make this quite clear that I am not intending to hold a
brief for the multi-party system of democracy nor am I opposing
the one-party system of democracy. By no implication or by no
consideration should this be assumed. My intention is just to ac-
quaint or intimate this august assembly and my dear collcagues of
what prevails in my country, Gambia, a small country, ever since
independence {n }865.

Since 1965 we have been practising a multi-party system of de-
mocracy with respect to human and social rights in all respects.
We conduct free and fair elections every five years. We have an
absolutely independent judiciary, freedom of speech and assembly :
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and freedom of the press. We never had any political prisoner
since 1965. We have a Parliament of 50 Members, of whom 35 are
elected. Of the 50 Members of Parliament, we have only three
opposition Members and two independent Members. Despite all
this, I must confess that some schools of thought, though they
have not succeeded very much as yet, firmly feel why in such a
situation, the one-party system could not be introduced. But the
policy of the Party and the President is that one-party system may
be introduced but only by persuasion and never by legislation or
by imposition. If the people decide to go for one party system, that
is up to them. That is the policy of our President.

1 conclude by submitting with due respect, that whatever may
be the system, be it a multi-party system, one-party system or
Le it otherwise, the deciding factor or the underlying factor is the

quality of the ieadership: I do beg to submit.

Mr. President Makombe (Zimbabwe): In fact I just want to
add a little more to what my distinguished colleage Comrade
Mutasa said yesterday. In addition to what he said, I would like
to assure Hon. Speakers and Presiding Officers assembled here in
this room that our sincerity in opting for a one-party participatory
democracy is very sincere and I would like to relate what is happen-
ing in Zimbabwe at the moment, especially in relation to a genuine
attempt to implement the policy of reconciliation. Every Zimbab-
wen, whether he be black, white, yellow or coloured is regarded
as a Zimbabwen, first and foremost; as Zimbabwe is going ahead
with its stages of development. we are going to be a fully none-

racia] State.

The question of one-party State arose from our political history
in Zimbabwe. I would not like to go back to the 1923 Constitution

which gave Southern Rhodesia a self-governing Constitution, but I
would like to agree with my colleague when he said and I quote:

“What used to be unwritten traditional laws of the political
kingdoms, becomes the Constitution of the party and the
political organisation of the whole nation.”

It is true that traditional laws guided us from time immemorial
as the unifying force in our communities. The voice of dissent in
our communities was protected but opposition for the sake of opposx~

tion was not entertained.
Zirmababwe’s political history also supports and justifies what my

colleague said yesterday. I do not wish to bother you with the de-
tails from the early 40s, but 1 would like to begin perhaps from the
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mid-50s, when the African National Congress was formed, led by
Comrade Joshua Nkomo. It was the only one political wonder for
the African people in Zimbabwe. When it was done, the National
Democratic Party took the same thing and the rebels also took the
same thing. We conditioned our people to a stage of a one-party,
one-leader and one nation. As a result, we adopted the slogan ‘son
or daughter of the soil’. This means that irrespective of colour, creed,
racial groupings, every Zimbabwen should be regarded as an equal
pariner, an equal citizen in our motherland. Therefore, during the
Liberation struggle the Patriotic Front, as you are all aware, in
Zimbabwe, (it being the host country), and in Tanzania and
Mozambique was formed to crush the minority regime of Ian Smith
which ultimately, as you know, succumbed and the Lancaster Con-
stitution was agreed to and signed. As I am talking now, talks about
unity in our country are being pursued with vigour and determina-
tion. I would not like to pre-empt the outcome of the talks, but
what I would like to assure the Hon. Speakers and Presiding Officers
is that what my colleague said yesterday is true in our tradition.
We do not have any room for an Opposition party, but, as I said
earlier on, the voice of dissent was protected. But opposition for
the sake of toppling the legitimate community was not entertained.
Our Prime Minister on several occasions has always said that the one-
party system will not come by Caesarian birth but it will come by
the will of the people. And you cannot put an indictment on a peo-
ple who have opted for one party, one leader and one nation. Thank
you.

TIMING AND VENUE OF THE NEXT CONFERENCE AND THE
NEXT STANDING COMMITTEE MEETING

The Chairman: Now, I think—it is for the House—that we better
take up the Time and venue of the next Conference.

I have to inform this House that Mr. Mutasa has very graciously
invited us for his Standing Committee meeting in Zimbabwe. But
our friend the Hon. Speaker from Malaysia, has offered Malaysia as
the next venue. We have once been to Zimbabwe. I appeal to
Mr. Mutasa that we better keep that in reserve for next time and
we may accept the venue in Malaysia.

Thank you.

I thank the Hon. Speaker, Malaysia for his kind invitation. We
shall be all happy—whoever are the members of the standing
committee—to be there.
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Next is the invitation by the Hon. Speaker Mr. Weatherill of the
United Kingdom for the next, conference of Speakers in 1988. The
meeting, time and dates—whatever they are—will be decided at
the next Standing Committee meeting; and the House very heartily
accepts the proposal of Hon. Speaker Mr. Weatherill,

I hope that is agreed.

Now, as per our rules, Mr, Speaker Weatherill will assume the

Chairmanship of the Speakers’ Conference after the end of this
conference.

We are very happy and we congratulate him on his assumption
of this office. Our hearty felicitations! We wish him happy successes
in future. Thank you very much.

ELECTION OF INCOMING STANDING COMMITTEE

The Chairman: Now, there are 6 Standing Committee places for
which members are to be elected.

The Hon. Speaker from Malaysia will be one of the Members.

So, five Members remain to be nominated. Three more Members
are to be co-opted.

We shall have five nominations from the floor of the House. 1
think we shall do it in such a way that each region is represented
and then it would become easy to handle the work.

Now, the nominations.

Mr. Speaker Wall (New Zealand): I propose the name of Sena-
tor the Hon. D. Mc Clelland, President of the Senate of Australia.

The Chairman: I think it is okey. It is agreed.

Mr. President Coleby (Bahamas): I propose the name of Hon.
Sir Clifford Darling, Speaker of the House of Assembly, Bahamas.

The Chairman: I 1hink it is oksy. Agreed.

Mr. Speaker Weatherill (U.K.): 1 propose the name of the Hon.
Tomasi Vakatora, Speaker of the House of Representatives, Fiji.

The Chairman: I think it is okay. Agreed.

Mr. Speaker Vakatora (F:ji): I propose the name of the Hon. Jchn
William Bosley, Speaker of the House of Commons, Canada.

The Chairman: It is okay. Agreed.

Mr. Speaker Mutasa (Zimbabwe): I propose to nominate yml'
Sir —I propose Dr. Bal Ram Jakhar of India.
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Mr. President Wahid Ali (Trinidad and Tobago): I second it.
The Chairman: Mr. Wahid Ali has seconded it.

Mr. President Wahid Ali (Trinidad and Tobago): I apologise if
my request to this distinguished Conference seems to be rather un-
usual. But sin:e there seems to be some misunderstanding among
the Carribbean region members about the nominee to the elected
post in the Standing Committee, may I request for 5 minutes’ sus-
pension so that we can settle the matter amongst ourselves?

The Chairman: I think we can accommodate every region because
three more members are to be taken in and that is also by consensus.
I can step down; it is okay. It is immaterial. What is there? After

all, each of us is equally as good as all of us and we can just take it
round.

Mr. Speaker Wahid Ali (Trinidad and Tobago): I think the prin-
ciple of rotation has been agreed to. I thought there was a consen-
sus that it would be the turn of another Carribbean country on the
geographical and rotation basis.

The Chairman: We can accommodate one of the Carribbean
countries by this co-option. Three can be co-opted. So, we car
have it that way.

Mr. Speaker Mutasa (Zimbabwe): I find that the African region is
not represented. And perhaps could we ask for the same dispensa-

tion as the Carribbeans so that we can have a caucus amongst ow
Members to be able to submit a name for you to co-opt?

The Chairman: Yes, no problem. You can give us one name;
You also can give us a second name. For the third also, if any
region is unrepresented, we can accommodate the third one also.
So, no problem will be there. Okay. It is adopted. It is all right.

Mr. Speaker Wahid Ali (Trinidad and Tobago): Sir, on the basis
of rotation for election to the Standing Committee, Trinidad and
Tobago was not represented; Barbados was elected for a second

term and Bahamas is serving. Now therefore, on the principle of
rotation...

The Chairman: We can take it otherwise. We can make it like
this, so that every one will be satisfied. We will not let anything

grow amongst us which is rather thorn-like. We shall make it
smooth-sailing.

Mr. Speaker Bernard Weatherill (United Kingdom): Mr. Chair-

man, would it be possible for me to nominate Trinidad and Tobago?
That will solve the problem. '
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The Chairman: After the Session you can call a meeting of the
Standing Committee and just coopt all the three honourable Mem-
pers. No problem. As desired by caucus, no problem, I think,

Mr. President Wahid Ali (Trinidad and Tobago): But, Sir, with
great respect, the Trinidad and Tobago delegation feels a difference
between election to the Standing Committee and cooption to the
Standing Committee, and it is this principle on which I think my
friend is asking....

The Chairman: If you want me there, I would like to be coopted,
Dr. Wahid Ali may be nominated in the election in my place.

Mr. President Wahid Ali (Trinidad and Tobago): No, Sir.

The Chairman: It is all right, it makes little difference. I have
been there, I was there, I was the Chairman. So, I don’t mind. 1
will be there to assist you, Sir, No problem. So, that is it. So, five
are elected.

So, the following are elected, namely Dr. Wahid Ali, Mr. Darling,
Mr. Bosley, Mr. McClelland, Mr. Vakatora, Mr. Speaker from Malay-
sia and Mr, Speaker Weatherill.

That is okay. No problem.

Now, we take up the remaining items on the Agenda.

ITEM 11—-THE POLITICAL POSITION OF THE PRESIDING
OFFICER OUTSIDE PARLIAMENT WITH SPECIAL REFERENCE
TO GENERAL ELECTION

The Chairman: We shall now take up item No. 11: “The political
position of the presiding officer outside Parliament with special
reference to general election”. Hon. Speaker from Fiji may initiate
the discussion.

Mr. Speaker Tomasi R. Vakatora (Fiji): Mr. Chairman, distin-
guished delegates, observers and friends, before I introduce this
Paper, I would like, Sir, on behalf of my delegation, to join the
other members who have spoken about your hospitality and the
bospitality given by your Parliament to this Conference. We are,
indeed, overwhelmed by the generous functions that have been held
so far for us and we can only say that we wish you well, Sir, and
the Parliament of India and the people of your great country.
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~ Sir, in introducing this Paper I am using the term ‘Speaker’ and
it should be taken to mean Presiding Officers as well. This is done
for convenience and for no other reason.

I do not wish to go into the background of the history of the
post of Speakership because this is very well covered by Mr. Philip
Laundy in his bock entitled cc “The office of Speaker in Parliament
of the Commonwealth”, aheut wkich I have noticed, in this merning's
newsletter that copies are available and they can be obtained from
Sir Robin Vanderfelt’s office. I commend that book to those who
have not read it. It is quite a good book. I am not patting Mr.
Laundy on his back. 1 think he has done a good job in writing that
book. He needs the royalty as well!

It was very difficult for me to write this Paper, I do not know
where to start from and I think the best thing to do is, first of all,
to find out in my own mind, which is a prominent question—whether
the Speaker as an elected Member of Parliament is a politician first
and Speaker last or vice versa. To my mind, the former is impor-
tant and I have given my reasons in paragraphs 2, 3, 5 and 6 of my
Paper. Incidentally, Sir, this Paper was distributed earlier on in
this Conference, I do not intend to read it. ] hope that Members have
read them and would be able to contribute to it. But just to high-
light a few points which I put down in my Paper, I do not know if I
am thinking correctly or not, my thinking is that Speaker must be
a politician first and Speaker last because he is an elected Member of
Parliament, he has a constituency to look after and he is a political
animal like any other politician and he should not lose sight of that
fact. If he does, I am sure it cculd cost him dearly at the next elec-
tion. And I believe, Sir, that in that regard the Speaker can play a
key role in politics and by that I mean that he should visit his cons-
tituency and discuss political issues with his constituents and perhaps
pass on the feelings of his constituents to the political hierarchy, he
should attend perl.aps as a back-stage observer political meetings of
his Party, meetings held in his constituency or elsewhere, he should
be involved in things like opening of new road or new schools or
health centres, he should initiate his own visit to his own constitu-
ency to find out things for himself rather than depending on reports.
he should participate in his party fund-raising activities and
he should be seen perhaps at functions or recreation meetings or re-
centions with his colleagues so that he can keep his pnlitical line
warmer with his party. If he does not do that, in mv view. Sir, he
would be forgotten and be cast aside. Nobody will want to have
him back in the Party.

Tn paraecravhs 7 and 8. I have tried to put down on vaver what 7
think the Sveaker should do about his electorate or his constituents
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I think he should try to be involved with them in such matters as
-Social funcuons, marriages, tuneral caurcn service, should try to be
involved with them 1n such tnings as fund-raising for supporting
boaies and schools, and he should try to visit them as often as he
can to try and explain political issues or Government stands on
particular poiitical 1ssues; and in order to be able to do that, I believe
that the Speaker should, as I said before, keep an open line with his
party. He should keep himseit awake about wnat is going on in the
Party by perhaps being given journals, newsletters issued by his
political party and also by having periodical discussions with his
colleagues who are Ministers. I think in that way he wouwld be able
to keep his place warm in the party, especially if he wants to seek
another term, and in seeking another term I think, Sir, that the
Speaker should be more identified with his party rather than per-
haps playing a key role. We all know that when Parliament is dis-
solved all the appointments are dissolved with it, although
the Speaker may keep his place as a Caretaker Speaker,
so to speak. But if he really wants to get back into the
House, he needs to be well identified with his party. And
in saying this, I am quite aware of the arguments about
the norms of the office of the Speaker, that he should
keep himself above politics, he should remain above politics. I do
not think that these arguments would apply to Fiji. There is a
particular case where a Member of Parliament who wished to stand
.as Speaker was rejected not only by his own Party but by the Oppo-
sition as well and in the end he had no electorate. I have mention-
ed on pages 3-4 of my paper what I think a Speaker should do. At
the time of general election when the House is dissolved, I believe
that the Speaker should no longer play a low-profile-role. He should
come out and campaign openly to ensure that not only does he win
his seat but his Party also wins the election, his Party is returned, so
that they will be able to form the next Government. I think the
Speaker sheuld do that if he reallv wants to continue to be a prac-
tising politician—not a career politician but a practising poli'cicianT I
believe that we in Fiji recognise this fact and this is manifested in
the move that we have taken, that the Speaker is of the same status
and has the same salary and rrivileges as a Cabinet Minister. This
will allow us to interchange. I think this is a good policy because e
do not have 15 million peovle or 600 million people to choose from;
we have only round about 700.000 peovle to choose from the field is
very limited. If omr system allows for a flexibility in this regerd, I
think it is a good thing.

You mav ask, “If a Speaker. for all intents and purvoses, is acti-
vely engaged in politics as described about can he perform satisfac-
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torily when he is in the Chair?”. I believe he can. On page 4 of

‘my paper I have tried to answer that question by writing down the
job-description of a Speaker. In paragraph 15, this is wnat I have
thought to be the job-description of a Speaker:

“A matured person of a very high calibre imbued with dignity,
diplomacy, respect, patience, resolute tolerance, impartial-
ity, flexibility, humour, a sense of fair-play and a good
deal of commonsense.”

'Now I can see some delegates shaking their heads. You probably
feel that this guy must be near to an angel. I agree, a very rare guy
indeed has to be found. But I believe that if he can display some of
those qualities at the right time, judging the mood of the House, he
should be able to discharge his responsibilities satisfactorily.

A word about non-elected Speaker. I understand that there is, in
some of our Parliaments, a provision that the Speaker will not be
elected from within the Members of Parliament. Maybe, he is an
-ideal person to become Speaker; I do not know. It would be inte-
resting to hear their views on that.

In conclusion may I say that I do not wish to be too hard on
accepted norms of the office of Speaker? I have only tried to pro-
vide something which will generate discussion on this subject which
is very close to the hearts of all of us here. Whether we are

Speakers or non-Speakers, we are still politicians. And I leave it
to the floor. :

Thank you very much.

Mr. Speaker Weatherill (United Kingdom): Mr. Chairman, it
pains me to have to disagree with my honourable and respected
friend. I believe that a Speaker should be a Speaker first and a
.politician second and not the other way round. I believe that he
has no difficultvy in representing his constituents. I have been
Sreaker for seven years now and I have had no difficuity in repres-
enting my constituents. My weeklv surgeries are busier than they
were before. I have had no difficulty in ensuring that their rep~
resentations are made to Ministers. My distinguiched prede-esscr,
Mr. George Thomas. known to many of vou. summed it up when he
said to me after T had been elected. “From now on, you will get
whatever you ask for: so, I advise vou tc be very careful about what
you ask”. T think that was a very good advice,

In the United Kingdom. the Sveaker does not particinafe in funci;
raising of any kind. On his election to Speakership, he severs all
connections with his former Party and he stands ‘outside’ and not
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‘above’ party politics. I make this point, because if we were to say
that we stand ‘above’ party politics, perhaps it touches upon a pre-
vious debate that might indicate that there is something wrong
with party politics. I wish to assure you that there is nothing wrong
with jarty politics. It gives the choice. So we should not say that
we stand ‘above’ but ‘outside’ party politics,. And we should be
seen to be totally independent of the Government, representing
fairly all the interests in our respective Houses and in particular
protecting the interests of the minority. The relationship of the
Speaker with his constituents was summed up by a Select Commit-
tee of the House of Commons in these words:

“In matters of individual interest or grievance, the Speaker’s
constituents are in fact in a peculiarly favoured position.
Though the Speaker himself can put down no questions,
any matter affecting them which he feels justified in rais-
ing privately with a Department of State will, in the
nature of human reactions, coming from such a source,
receive the most careful consideration. Again, if the
circumstances of a particular case require that
a question should receive public expression, it would be
and in fact is willingly sponsored by other Members.

“Apart from these considerations, it cannot be disputed that
a great honour is conferred on the Constituency whose
Member is chosen from among all others for those rare
qualities which will enable him to fill the high office of
presiding over the deliberations of the House of Commons
and representing it as the first commoner in the land.”

I would say to this Conference, Mr. Chairman, that I have had no
difficultv in having my ccnstituents’ cases raised in the House of
Commons. In our case on any one day there are about 40 or 50
Members who wish to take part in the debate and if fortunately none
of them speaks too long, half of them may be called. I would only
need—in fact, I only do need—to send for a Member and say to him,
“Would you be kind enough to raise this case on behalf of one of my
constituents and I will call you before 5§ O’ Clock”. And I cannot
tell you how pleased they are. I do not think that there is any
difficulty about representing the interests of one’s constituents, and
{ think it is verv impartant ior thnse of us who are privileged to
Rhave been chosen from amongst our fellowmen by our fellow-Mem-
bers to represent them with total impartiality, to be not only impar-
tial but at all times be seen to be impartial.
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Generally speaking, in Kritain Speakers are not opposed
in we.r Consutuencies. Speaker George Thomas was elected uhop-
posed. His election Address had a message from tne Chairman of
the Cardifi West Conservative Association recommending him; a
message from the Cardiff West Labour Association recommending
him; .a message from the Cardiff West Liberal Association recom.-
mending him and finally a message from the businessmen of Cardiff
recommending him; ancd you will not be surprised that he got the
biggest majority. I understand that there is quite a possibility that
I may be opposed at tae next general election.

Just before I left Britain, the Labour Party in my constituency
adopted a candidate and they were kind enough to send me a letter
saying that there was nothing personal and that they thought that
the electorate should have a choice—and I do not disagree with that.
After all, we are living in democracies and the electorate should be
given a choice if there is a strong feeling of any Party in any cons-
tituency. So, if it does happen at the next election, I shall stand as
Mr. Speaker seeking re-electivu. Frobably I shall have no public
meetings, though I mignt have, I thirk, one at the beginning of the
campaign. It is fairly a new experience because no Speaker has in
fact been opposed in his ccnstituency since Speaker Hilton Foster
was opposed in 1964. That was the last time a Speaker was opposed.
I think I can have one puklic meeting at the beginning of the cam-
paign, but certainly I can do no canvassing. I have to rely upon
the good-will of my constituents and my own record as a constitu-
ency Member and as the Speaker of the House of Commons to be re-
elected. If I am not re-elected so it be.

There have been suggestions, Mr. Chairman, in the House of
Commons that it is inappropriate that the Speaker should be contest-
ed in his constituency and, therefore, it might perhaps b'e a way out
of the problem if he were to he given a fictitious constituency—for
instance, the constituency of St. Stephen. The last time that was
raised in debate in the House was on 26th January 1982 when Mr.
Clement Freud, a Liberal Memher, moved to bring a Bill to provide
for a constituency known as the constituency of St. Stephen 'fo be
represented by Mr. Speaker. But the motion was gverwhelmmgly
reje~ted by the House of Commons after an outstanding speech bv 3
Labour Member, Mr. Nigel Spearing who put to the Hquse the pro-
position that it was very important that Mr. Speaker should always

remain “one of us’.

I tell this Conference that this is very importa!.!t becatuse I think
we wonld all he in the same position. In granting private notice

questions, in allowing statements to run on, in selecting amendment
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-and in deciding who should speak, I am heavily influenced by the
pressures brought upon me by my constituents, If the Speaker were

totally removed not only from party politics but also from constitu-
ency politics, he would be in effect in limbeo.

So I conclude by saying that I believe and I passionately believe
that the Speaker in exercising his duties as a totally impartial man
in the Chair, should stand outside Party politics and should not only
be impartial but should also be seen to be impartial at all times from
the moment of his election, even through a general election if he is
opposed. I should also remind the Conference that at Westminster

the Speaker remains Speaker throughout the period of the general
election.

I can only say in my own case if I am opposed in the next elec-
tion and if I happen to be rejected by the electorate, I should simpiy
take that as being the demonstration of democracy. But still I
would not feel it right not to have spoken up myself.

The Chairman: Will you stand as an independent candidate on
your own behalf or will you stand on behalf of some Party?

Mr. Speaker Weatherill: 1 shall stand on behalf of no Party. 1
have to be readopted, of course. So I have to be re-adopted by the

Conservative Association in my constituency of Croydon as a non-
party candidate.

The Chairman: This will be just, catching the ear not this way but
the other way.

Mr. Speaker Weatherill: Certainly, I think, the Chairman knows
that politics is an impertant element in the elections.

The Chairman: Each point of view has some weight in it. But
I do not know how this can be a one-way traffic, how it can be a
one-way lane. We are suppnsed to be, and we are, I think, as
Speaker, supposed tc ke and we try to be, impartial on the floor of
the House and this, 1 think, is incumbent upon us, if we are true
tn our salt, and we must deliver the goods because of the confidence

reposed in us. But should the Parties as well not realise what hap-
pens to us when we go outside?

As you say, you have to take some sort of a party support and
T would also say the same thing. When we go out for elections,
whom should we call as our partner and on whom shall we devend
for our support? It is all right that we get the constituents’ ambi-
Hons served. We serve the constituency and I have no doubt about
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it because I have seen it and I have done it and I think it is the best
served consutuency in the whnole of the country and I can proclaim it
irom the nouse-tops. But, still when you go to the polls, you need
some support ami you need some backing. Then should we be
thrown to the wolves by the Opposition or by the ruling Party? It
should be some sort of a consensus. If they want us to be impartial
completely, then let us be impartial and let us be taken care of
outside also. Why I say this is that clapping has to be done by two
hands and not by one only. If you say that you put your finger in
my mouth and I put my finger in your eye, how can one take it? That
is the thing I want to ask. I have felt that on the floor of the House
and I have had a lot of discussion. The Opposition Members and
Members from the Ruling Party in my House have said, ‘Well, the
Speaker must be impartial. He should be above reproach. No
question about his impartiality. We want that he should be retained
as such and there should be no opposition.” But when I stood for
elections, all the Parties put up their candidates against me. What
should I do? You may retire from politics and take to Sanyas as
we call it in India and go to the banks of the Ganga and take beads

in your hand. But if you want to fight it, you will have to do some-
thing.

What I think is that inside the House if we become Speakers, as
we have become Speakers, it is our duty to be impartial. We must
uphold the traditions because it is we who further the cause of
democra~y and we will not let it go by default, we will not let it go
due to lack of sincere efforts on cur part. That is all right. But out-
side when all the Farties say, ‘You be impartial and a non-parly
man’, then they should help us in that effort. It should be a col-
lective effort on behalf of the people and the parties concerned. We
are human beiiigs. We are not demi-gods.

Mr. Speaker Vakatora brought out a very fine example of the
person who should be there. But that, I think, should be God him-
self. That is the only difficulty I feel about it.

Mr. Speaker Weatherill: T shall respond very briefly.

Perhaps my own experience and perhaps one’s own experience is
most important. I had a fairly difficult and rough ride in my early
days in the Speakership, parti-ularlv due to the fact that at the
time of the last election I fought, I was Deputy Speaker. I stood as a
Conservative candidate. Deputv Sveakers do stand under their
party affiliation. You cannct stand as a party candidate without
putting forth the policies of your party. I did at the last elections
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.put forth the policy of my then Conservative Party. I was opposed
by the Labour Party and the Lioeral Alliance Party.

Nevertheless, when I first became Speaker some of the statements
“which I had made in that general election were thrown back at me
in tre Chair. It was someumes suggested that I had not selected an
Opposition amendment because my views on this subject were al-
ready well known, because of what I had stated in the general elec-
tion; secondly, that I did select a Government amendment because
my views were equally well known. It is very difficult, and it may
be a peculiarity of British politics where things are these days put
in black and white between the various parties. At the moment we
are not quite certain what the Alliance policies are. They will get
_clearer near the general elections. But I think it is very difficult
for a man who has been earnestly trying in the Chair to be totally
1impartial, to go back at general elections to being a party politician.
In Britain, I think, he would not be fully trusted and that is why we
have this principle of the Speaker’s not contesting at the general
elections but standing as a non-party candidate.

Of course, Mr. Chairman, you are absolutely right. The long
tradition in Britain has been that the Speaker is not opposed in his
Constituency and there are many cases going back to the early days
of this century where a senior politician like Lloyd George was writ-
ing strengly against his own party saying that although his own
party was opposing the Speaker in that particular general election,
he himself would campaign for the Speaker and against his own
party in his constituency because he believed, as you have rightly
said, clapping of hands should not only be at the time when he is
elected Speaker in the House but also at the time of his general
election.

Mr. Deputy Speaker Ngeny (Kenya): Thank you, Mr. Chairman,
our experience in Kenya is different from the two examples that we
have been given on the Floor. Perhaps, Mr. Chairman, in order to
make it clear I should say at the outset that our Speaker in Kenya
is not a constituency member. Perhaps the only way I can make
it clear is to use my hon. friend, Mr. Speaker Frederick M. Mati
who has been Speaker in the National Assemblv since 1969. He was
first ele~ted to that position in 1969 and at that time he had been
elected as a constituency member to the National Assembly. Our
constitutional provision is that as soon as you are elected Speaker. if
you are a constituency member then vou resign from your constitu-
ency seat and this is intended to vave for the imvartiality that is
necessary from a Speaker and this is even more so, Mr. Chairman, if
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you take into account the one party Parliament that we have been
pressing for. The impartiality of the Speaker is very impcrtant be-
cause he has got to ballot various shades of opinion in the House,
the shades from front benches, back-benches and various regional
areas. We have got different opinions and the Speaker, therefore, is
to be seen to be exercising that impartiality so as to be able to bring
all those points of view into account during any particular debate.

This, I think, has worked very well for us in Kenya and that is
why Hon. Frederick M. Mati was elected to the same position in
1974, 1979, 1983 and he continues, The one thing that, I think, mem-
bers should bear in mind or the question that somebody may raise
is what happens at general elections. Now, the Speaker remains the
Speaker even during the general elections because he becomes the
continuity of Parliament. Sc, he remains Speaker until Parliament
re-convenes after the general elections. He has to be re-elected to
his position. If his services are still required, he may not be oppos-
ed in that position of Speakership. It so happens that Hon. Fre-
derick M. Mati has not so far been opposed. But the provision is
there for anybody to contest for the position of Speaker. The provi-
sion is that members elected to the National Assembly after the
general elections or anybody from outside may stand for Speaker-
ship, provided he is qualified in the same manner as how if he stood
for the general elections he twould be qualified in all respects in
accordance with our electoral law.

The one thing that we do not have is that although the Speaker
is re-elected, there is no provision for his resigning in order to be
re-elected. But when the House first meets after general elections,
a few minutes before the formalisation of the first sitting, because
the first item on the Order Paper is the election of Speaker, the
Speaker ceases to be the Speaker for those few moments before the
formal election takes place in order to enable anybodv else who
may contest for that position of Speaker to offer himseif in which
case he would have presented his nomination papers 48 hcurs before
that first meeting. Otherwise, in other respects the Speaker is a
life-member of the party Lecause in the first instance this wculd
have been the qualification that in order to stand for National As-
sembly you have to be a life member of the party, and so he remains.-

He also attends the party’s Parliamentary group meetings. We
have a provision in our party's Constitution that Members of Par-
liament have their own meetings which are usually held in camera
and the Speaker as a party member is a member of this party groun
meeting. He also as life-member of the party will usually attend
party seminars but he is not expected to participate in discussions.
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He more or less attends as an observer in order to listen and keep
abreast of the trend of thinking at any particular moment as far as
party matters are concerned. He contributes to party funds in the

same manner as any other party member is required to contribute
either by way of fund-raising or any other.

There is no restriction. Also, by a natural coincidence, he at-
tends the Executive Committee meetings of the party and also those
of the Governing Council, I say incidentally because for some time
now certain views have been held in the old Chamber of the Na-
tional Assembly. As Speaker he is responsible for every corner of
the Parliament precincts. Naturally, when the Governing Council
or the National Executive Committee are holding their meetings, the
President of our Republic, who is also the President of the party,
has to be formally received by the Speaker into the precincts of
the National Assembly. So, he sits during such discussions but does
not participate in the discussions.

That is the position with regard to our Speaker in relation to the
membership of the National Assembly, in relation to the membership

of his constituency, and in relation to his participation in the party
affairs.

[PresENT WAHID ALl (TRINDAD & ToBAGO) in the Chair]

. Mr. Chairman: Now, I call Mr. Speaker Bosley (Canada).

.Mr. Speaker Bosley (Canada): Mr. Chairman, as a new Speaker,
it is one of the most fascinating subjects for me, I can assure you,
because I have no idea of what I am going to do in the next cam-
paign. But I may tell you what the Canadian precedents are, if I
may.

We have never been able to achieve, except on one occasion, the
British consensus with regard to the non-opposition of the Speaker.
And that one vccasion was when Mr. Lucien Lamoureux ran un-
opposed by the Conservative Party on his first re-election. Some
of you might remember this, because he was the Speaker in 1969
when this Conference was held. The new Democratic Party is
equivalent to the Labour Party and they took the position that until
the House spoke on this matter, it would present a candidate and
they did. On his second attempt to be re-elected as Speaker, the
Democratic Party presented a candidate against him and the Con-
servative Party also presented a candidate against him. Therefore,
there has been only one occasion in our history, when we came close,
or rather not rlose, but closer, to the British concept.
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At the same time, we have a tradition of Speakers to run as party
candidates not as unopposed or non-partisan men, but as members
of their party. Of course, as I said, one exception was there in the
case of Mr. Lucian Lamoureux. Going back to Mr. Michener and
others—of course, Madam Sauve did not present nerseif for the
second time—everyone of the Speakers, although standing as a party
candidate, has not conducted a partisan campaign, They have con-
ducted a campaign based on what they have been able to do for the
riding. If you go back as far as 1952, the Speakers refused to cam-
paign whatsoever, though they had been on the ballot. As a parti-
8an candidate in 1952, we had peculiar circumstances, because the
Prime Minister did not like Mr. Speaker Michener and he refused
to campaign and Mr. Speaker Michener lost his seat.

But I can tell you that sirictly speaking, my position has heen
that I have refused to go to any party meeting, but I maintain my
party membership. I attend minor political functions in my own
association in my cwn riding, h:ut I do not participate in any naticnal
fund-raising meeting. And I presume, I would be presenting myself
at the next campaign in the tradition of the Canadian Speaker as a
party member without conducting a partisan campaign. How one
does that, I am looking forward to find out. '

All of us would love to have the tradition; Mr. Speaker Weather-
ill, you have, but I do not know how we can ‘get it and I do not know
how we can resolve the problems that our friends from Fiji and
from India have raised, and how we can clap without both hands.
I do not know how we can raise it with our party leaders.

I had the experience of the leader of the opposition making a
political speech in my city; he chose my riding to do it. It was not
long ago. He attacked my party; you can imagine, I am rather
expected to go and make a counter-speech. I can do it. He, in fact,
had not realised when he chose that particular place to give his
address that it was my riding. He apologised to me, but that did
not change the political damage done. It did not change the problem
for my association. I felt more disenfranchised than my voters. My
party felt an enormous problem. What was I to do then?

I do not know how it is going to develop in Canada. We are
rroud of our progression of depoliticalising the Speakership, but
whether we shall gc the next step and develop the tradition of non-
opposition, I doubt, or whether we will go the step of creating St.
Stephen. We have a Private Member’s Motion on paper for the last
three years to that effect. :
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I suspect on balance that there is a slimly greater likelihood that
we would do that in the non-opposition. My guess—given the Cana-
dian tradition in history on this is that we shall do nothing but carry
on as we are.

Mr. Speaker Mutasa (Zimbabwe): Mr. Chairman, I think, the
position of the Speaker depends mainly on the political system ihat
is followed in any particular country. This became very clear, I
‘hink, when our colleague from Xenya outlined the position vis-a-vis
Kenya and after listening o Mr. Speaker Weatherill and those who
spoke before him. I think it also depends very much on the con-
stitutional position in that country. We in Zimbabwe are at the
present moment still bound by the Constitution that we derived
from the Lancasters House conference. And that is very specific.
It says that the Speaker shall resign his seat upon election as Soeaker
of the House of Assembly or the President of the Senate. And then
there shall be a bye-election which means that the desire of the
Constitution is to make the Speaker completely a political. When wé
came into power, we found ourselves landed with a Speaker who
was, in fact, a Member of the Central Committee and Deputy Trea-
surer of the party. So, that created a precedent in our country in
that the Speaker could be a Member of the politica] party and indeed
during the last elections which we held last year, the President of
the Senate had been previously elected as a Member of the Central
Committee and he was also chosen as a Director in the Directorate
of Election Campaign cf ZANU P.F. I am a member of the Polit-
buro, the National Executive of the Party and am in charge of the
foreign affairs of our party. I am responsible for the entire adminis-
tration of our party’s foreign affairs and in fact, the Minister of
floreign Affairs reports to me because he is my Deputy, in the Party.
So, the Speaker of the Assembly and the Presiding Officer in the
Upper Chamber are very political but that does not make us in any
way partisan. We are completely impartial when we conduct our
affairs in our Houses. And indeed, as the President of the Senate
was making some reference yesterday, we have very interesting
situations. We have amongst our Members people like Mr. Ian
Smith who, to all intents and purposes, in other countries would
have to be hanged by now, but you see, we tolerate him. He is quite
able to have as much time as he needs and spends it abusing us and
our country. We have got to be as fair to him as to other Members
of the Parliament. I suppose each country, as it goes along, will
develop its own system and find out how best it can comply with
this very complicated Parliamentary system which we have inher#t-

ed from the British.



145

The Chairman: Distinguished colleagues, we have to keep our
eyes on the clock, and with your consent I propose that we take on
three more members who have indicated their interest in the subject
and close it. So, now, Sir Darling of Bahamas, Hon. Speaker Sena-
nayake of Sri Lanka and Hon. Deputy Speaker of the Lok Sabha will
be speaking on this subject.

Mr. Speaker Clifford Darling (Bahamas): I would like to thank
the Hon. Speaker from Fiji for bringing out this very important
subject.

Over eighteen years ago, I was elected to Parliament and eight
vears ago, I was elected as the Speaker of our Parliament. And my
position was opposed all the time in the Bahamas. The Speaker’s
position is that it should be opposed. Years ago it was not so, but
in recent times, the Speaker’s position has become so and we have
opposition always to the Speaker’s seat, And I think that it is a
part of democracy that the Speaker’s position be challenged, because
it proves our popularity among our constituents. Secondly, I would
not like it to be stated that on the election day, my constituents are
disenfranchised because no one is opposing me. I believe that I
should be opposed. When the House dissolves, the Speaker is the
only one to remain in office until a new speaker is elected. There-
fore, as far as getting things done for one’s constituency is concern-
ed, he will inform the Minister responsible and they will carry out
whatever is needed in his constituency. In the United Kingdom, as
the Hon. Speaker said, they have very good things and in many other
countries also it may be so, but in the Bahamas it is not like that.
I cannot see how a Speaker can get to the campaign without being
a member of the political party. It cannot be done in the Bahamas.
It is almost crazy for a Speaker to say that he would contest without
being a member of the political party. We need the machinery be-
hind us in order to get elected. The Hon. Speaker from the United
Kingdom claimed that he went as an independent but in the Bahamas

it is not so.

While one must have the machinery of the political party behind
him, when one sits in the Chair as the Speaker, he should be im-
partial and appear to be impartial. But one must always be a mem-
Ler of the yolitical vartv. Now, I do attend important political party
meetings but I do nct participate in the debate in these meetings ex-
cept when questions are asked and 1 just sit and listen to them. But
I do attend the political meetings. During the election time, 1 g0

from place to place campaigning on behalf of my own party. I for
ons, would not like to be there all alone as an independent Member
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of Parliament seeking re-election without the machinery of my politi-
cal party.

Mr. Speaker Senanayake (Sri Lanka): The Hon, Speaker from
Fiji has submitted a very interesting document. In paragraph 4 ot
his document, he says that a member is a politician first and a Spea-
ker last, because a person cannot become the Speaker except in a
few cases unless he was elected to a seat in Parliament.

In my case, Mr. Chairman, I have been a founder-member of the
United National Party since 1948. I have been returned to the same
constituency on seven different occasions. I was made Speaker two
years ago. I was the Member of the Working Committee of our
party, which is the most important body in our party government.
But since I was elected Speaker uncontested, I had to step down from
the Working Committee of the party and I do not participate even
in government parliamentary group meetings.

But according to cur Constitution, a member holding office as a
Speaker or a Deputy Speaker or a Deputy Chairman of committees
shall--unless he earlier resigns his office by writing a note in his
hand addressed to the President—ceases to be a member. He vacates
his office on the dissolution of Parliament. Therefore, that problem
will not confront me because the moment Parliament is dissolved, 1
vacate my office and my Deputy and the other Deputy Chairmen
of the Committees also vacate their office. Therefore, we can join
the bandwagon of the party system. I think that being prohibited
from attending parliamentary groups and working groups whilst
holding the office of the Speaker is a very desirable thing because
when you are presiding in Parliament, you are supposed to be im-
partial. We in our country have several parties. So, after the dis-
solution, when you give up the post of Speaker, you are free to
campaign with vour other party colleagues. I think our situation is
very clear. It has been made clear in our own Constitution.

Mr. Deputy Speaker Thambi Durai (India): Mr. Chairman, I also
want to add certain points regarding the Speaker’s position outside
the Parliament. Many of the members spoke that the Speaker must
be impartial, It is correct and I also support that point. This can
be done when he is presiding over the meetings. If he goes outside
to participate in some other activities, what is his position? That is
the question which we are discussing now.

1f the Speaker has to be impartial, he must be given certain iaci-
lities also for re-election. He is also a human being and he cannot
say that he does not have any ambition to come back to Parliament.
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Therefore, in order to be able to function as an impartial man, he
must be aliowed to be re-elecied witnout any opposition. Otnex
opposition parties must come forward in this regard. Hon, Speake:
from Sri Lanka said just now that after the dissolution of the Parlia-
ment he could once again join the campaign as a party member.
After five years, when you function as an impartial man, if you want
to join the party once again, how will the party re-adopt you? Hon.
Speaker from House of Commons, UK said that the party could re-
adopt him. But all are human beings. They will expect more from
you. Our constituencies’ needs can be fulfilled by somebody. That
can be done. But the parties have the machineries for doing the
election campaign. When you are kept away throughout a certain
period, but at election times if you want the party to accept you
how is it possible? So, once a person is re-elected, then al] other

political parties, including the party which elected him, will come
forward to elect him as the Speaker.

There is another aspect. During the period of working as Spea-
ker, you get certain facilities, and when you cease to be the Speaker,
you may lose all the facilities. Even aftey election to Parliament,
there is no guarantee that you will once again become the Speaker,
They may not support you. Therefore, I feel that if the Speaker has
really to be impartial and function properly as everyone expects, cer-
tain things are necessary. This is very important because otherwise,
problems will arise in respect of balloting and when motions etc.
come. So, even after election to Parliament, whether he is elected
once again as Speaker or not, he must be given all the facilities.
During the intervening period, he can impress his party and indicate
how he had functioned earlier, and how he will function in his pre-

sent position and how he will act in a manner satisfactory to all the
political parties.

After election to Parliament once again, he may like to become
the Speaker or become a Minister and join the Cabinet. If he joins
the Cabinet, the matter ends there. Then he becomes a politician.
But suppose he is elected once again, and a third time also as a Mem-
ber of Parliament, you can give a chance to him to become the
Speaker unopposed i.e. for the second and third term also.

Only if he gets certain facilities, he will get the feeling that in
future his party is going to like him; and he will be impartial during
the period of his functioning as the Speaker and will fulfil the ex-
pectations of others. That is what I suggest.
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When we say that the Speaker must be impartial and also that
he must not involve himself in party activities outside, we have te
see that the Speaker is re-elected without any opposition. This must
be done in all countries including the United Kingdom and Canada.
Whether he is elected Speaker or not for the second term, he must
be given the facilities. Only then we shall be doing some justice to
the Speakers.

The Chairman: Thank you, hon. colleagues. This subject is a
vexed one. It has been well ventilated. I am sure this subject will
continue to exercise all of us. I thank you all once again, especially
the distinguished colleague from Fiji.

Now about the next item. Fortunately, the relations between
Canada and Trinidad are particularly cordial. I think I have the
support of the Canadian Speaker for the proposal that I am going
to make, viz. that we proceed to item No. 13 now, and on the con-
clusion of that item, we take up item No. 12 relating to Sub-National
Parliaments, standing in the name of the Speaker from Canada.

Now item No. 13. Hon. Speaker from Malaysia.

ITEM NO. 13—PROCEDURAL DEVELOPMENTS:

(A) THE SUB-JUDICE RULE
(B) THE SPEAKER AND THE QUESTION PERIOD

(C) METHODS OF VOTING, INCLUDING THE MANNER
OF ELECTING THE SPEAKER

(D) DISCRETIONARY POWERS OF THE CHAIR
(E) THE SPEAKER AND THE USE OF PRECEDENT.

Mr. Speaker Tan Sri Dato Mohamed Zahir (Malaysia): Mr. Chair-
man, fellow Speakers and Presiding Officers: I was assigned to pre-
sent five papers, namely:

(1) The sub judice rules;
(2) The Speaker and the question period;

(3) Methods of voting, including the manner of electing the
Speaker;

(4) Discretionary powers of the Chair; and
(5) The Speaker and the use of the precedent.

I hope you all have received copies of the papers that have been cir-
culated on these topics.



149

To be brief, in order to be well within the time allowed to me,
I propose to make a few remarks on two of the subjects, namely the
Discretionary Powers of the Chair, and The Speaker and the Use of
Precedent. As these two subjects are inter-related, I have combined
them under one paper.

However, you are at liberty to discuss on any of the other three
topics, if you so wish.

One of the questions I wish to ask is whether a Speaker should
rigidly follow the precedents that he and his predecessors have made
and will only change them after much difficulty.

In my paper, I have outlined how precedents were created; some
by the Speakers, some by Committees and some by the House itself.

In my paper, I have ventured to suggest that a Speaker should not
hesitate to set aside any Speaker’s precedents and create new ones,
if such precedents are outmoded. He cannot, of course, set aside
precedents created by the Committee or by the House.

I also wrote that if a Speaker is bound by precedents, or if the
House is similarly bound, then there is the danger that the principle
that Parliament cannot bind a future Parliament will be thrown
overboard.

For this reason, I state that precedents in Parliament are only
persuasive authority, Any of them can be ignored or set aside if it
does not fit into the order of the day.

I think the Privilege Committee creates the most number of pre-
cedents as it functions as a court, trying cases and punishing the
guilty ones arising from a number of charges.

Care should, therefore, be taken so that the Committee should not
create precedents that will vary considerably from those already
made by courts. Otherwise, there will be two criteria under which
a person can be punished.

There is another aspect on which I would like to invite comments,
namely whether Parliament should let the courts try certain cases,
reserving for itself only the few ones such as contempt committed in
the House or criminal acts committed in the face of the House. Cases
such as libel or slander against the House made outside should be
left to the courts.



150

Of course, some of us may argue that the House should itself pro-
tect its own dignity. But at the same time others argue that the
dignity of the House is better protected by the courts because people
are more accustomed to expect prosecutions and punishments from
courts and not from Parliament, where their own representatives
whom they have elected, work to legislate and not to punish them

Further, to try a case without the facilities of a court is not an
easy task. Some members of the Privilege Committee may not be
familiar with the lJaw. Procedures are few, and may be not well
made, and some of them were made without the advantage of an in-
depth study, compared to those made in the courts. Now, I come to
the discretionary power of the Speaker. Here the Speaker is requir-
ed to exercise his wisdom and tact in using this power so that Mem-
bers may say in spite of his strictness that the Speaker is fair.

Another point I wish to raise is about the Houses whose Standing
Orders do not provide the discretionary powers to the Chair to stop
a Member from being repetitious in his speech. The Member goes
round and round on the same point and it is very taxing on the Chair,
as he cannot go out as other Members can. He has to sit and listen.
T learn from the Lord Chancellor that in the House of Lords, there
is no such provision and, therefore, there is nothing to stop a Lord
from being long-winded, except by a motion passed that the Noble
Lord be no longer heard. I think the power provided in some Stand-
ing Orders in this respect is invaluable. And the point is whether
Parliaments without much powers should consider introducing them

in their own Standing Orders. This may require setting aside of
some precedents.

Another point I wish to invite comments upon is how to control
Members from using unparliamentary words, because I discovered
that this simply could not be done, that is, checking the Member in
time, before the act was done. The most that we can do is to ask

the Member to withdraw the word, and which in most cases he will,
But harm has been done.

Should there be a deterrent punishment against such Member.
especiallv when the word used is an established unparliamentary
word? Should there be a punishment that the Member be made to
cease speaking immediatelv? I think there should be such a punish-
ment so that there will be less of such incidents.

In my paper I have also mentioned about the book ‘Lady Chat-
terly’s Lover’ which the Lord Chancellor referred to yesterday.
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That book can be freely used anywhere now, whereas in the olden
days it was indecent.

I think, I have taken up the time allowed to me, particularly
when we are concluding our deliberations this morning. I would
like to end with what I have written in my paper about the qualities
of a Speaker, as seen by A, F. Stoogis in his book “Learning Parlia-
mentary Procedure” and as mentioned by my colleague from Fiji
this morning, that a Speaker should have “two cups of commonsense,
well mixed with three pounds of tact and fairness, stirred in and

plentifully sprinkled with knowledge of Parliamentary law, baked
with a few years of experience.”

This is a rare occasion where one can say without offending any-
body, if the cap fits you, then wear it.

Thank you, Mr. Chairman and, all my colleagues for your
patience. ' [

The Chairman: I take it that the hard work put in by the Hon.

Speaker Dr. Zahir, is well appreciated by his colleagues and there
is no need for further discussion.

Mr. Speaker Wall (New Zealand): I merely wanted to draw at-
tention to the experience we have had last year concerning the item
‘The Speaker and the Question period’. For a long time in New
Zealand, the Parliament has set its face against question time being
a free exchange or a sort of miniature debate in which political points
were seen to be more important to score than the information to
be extracted. Standing orders also militate against the custom of
the Chair. But about six months ago, we have introduced a new
type of question, a question which is called the question of the day,
in which only four hours’ notice needs to be given to the Minister.
It is limited to, out of six days’ question time, a quarter of an hour-.
We know that we get through about 20 questions in the limited three
quarters of an hour that is allowed. There has been a great deal of
variation in the control of questions particularly in the supvlemen-
taries. The process which we are using, which I cannot sav has met
with universal approval, is this. At least it has made some progress
in that there has been a little understanding, namely that every sup-
plementary question is, in actual fact an elucidation or expansion
of the original question so that only such things which are logically
consistent with the original question, are allowed. For examnvle, if
the question has been asked about the number of school teachers,
that would not be allowed to be extended to the cost of employment
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or where they are to be employed, of what sexes they are and all
that, It has to be strictly related to the total number which is what
the question is about. So the range of supplementary questions is
very much restricted. The questioner is not aware of why the ques-
tion is not answered. I am not supposed to explain, except in excep-
tional circumstances, the basis of my judgment. This has meant a
very considerable speeding up of the question period. And the fact
is that most Members now get their questions answered whereas
under the slacker arransement where the question period developed
into a sort of miniature debate, there were relatively a few Members
who got their questions answered. But the process is developing and
we are probably in a minority in the Commonwealth where we have
insisted on this tradition in our House and the emphasis during ques-
tion period should be on information to come from the Minister or
whomsoever the question is addressed to rather than the question
time being used for scoring points.

Mr. Deputy-Speaker Thambi Durai (India): The Malaysian
Speaker has just now presented a paper relating to the sub judice
rule. In our Parliament also many Members want to raise certain
matters which are sub judice, but we are not allowing them. We
have to keep in mind that among them are important matters and
Members insist on speaking on these matters as they want to throw
more light, which may be helpful in the court proceedings. I do
accept the point that the manner in which the Members argue will
definitely affect the judgment. But in courts, as the pendency is
more, cases go on dragging for many years. That being so, if the
subject is very important, by using this clause, we are barring the
Members from discussing these subiects. We have to give thought
as to how to solve this problem. I hope either the Chair or some-
body else will focus attention on this point.

Mr. Speaker Mohamed Zahir (Malaysia): Mr. Chairman, the
point that was raised by the Deputy Speaker, Lok Sabha, just now,
is quite imnortant, tecovse this principle of sub judice can ke
abused bv some people. For instance, if thev do not want a matter
to be discussed in Parliament, they would file a writ in the court
and then stoo the discussion in Parliament on that particular
matter. In Malavsia also sometimes the court cases take time to
be disposed of. Before the matter is disposed of by the court, no-
body can refer to the matter in Parliament. I think it is
verv unfair to the parliamentarians because it is something which
resftricts the powers of the parliamentarians or the powers of the
Parliament itself. We have been thinking about it.
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One of the ways we have found out is perhaps to amend our
Standing Orders by putting another provision to say that in such
cases the matter can be debated by Parliament in camera; and it
it is debated in camera, then it would not be published. And if
there is publication of it outside Parliament, then it can be ccnsi-
dered as a contempt of Parliament.

The Chairman: Thank you very much, distinguished colleagues.
Special thanks are due from the Chair to the distinguished Speaker
of the Malaysian Parliament for the very hard work he has put in
in the preparation of the paper which has been circulated. I am

sure it has been found extremely useful to all the hon. delegates at
this Conference.

ITEM NO. 12—PARTICIPATION OF SPEAKERS OF SUB-
NATIONAL LEGISLATURES IN THE CONFERENCE OF COM-
MONWEALTH SPEAKERS AND PRESIDING OFFICERS

The Cha'rman: We now move to the next item on the
Agenda which relates to sub-national legislatures. I hope the dis-
tinguished Canadian Speaker does not mind that I have substituted
Legislatures for Parliaments. I now call on him.

Mr. Speaker Bosley (Canada): Thank you, Mr. Chairman. I
don’t mind it at all.

Let me, as I think we should, through you, convey our appre-
ciation to Speaker Jakhar and the Indian Parliament and its Gov-
ernment for the wonderful reception we have received.

I should apologise to the Conference for not having prepared
the paper for distribution in advance. It seems to me perhaps a
written paper on this matter was not as necessary as on other
subjects, because this subject—the subject of the participation in
our conference of the Speakers from sub-national legislatures or
parliaments or, as we refer to, of provinces—has been raised many
times. I am told, in fact, it is on the Agenda on every Standing
Committee meeting that has been held. So, I don’t think there is
a great deal of need to go into a long preparation of the arguments.

I feel its pros and cons are too familiar to the Speakers present
here.

Strong and sensible objections have been raised by many
Speakers whenever this matter has been discussed. It is assumed
that the expansion of this Conference will destroy the easy, open and
frank dialogue that we have seen. Smaller and unitary countries
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feel that they might be swamped as a result. There might also Le
a possibility of having people whose minds will be intolerable.
Though these points seem to me to be important and there have
been strong objections to the proposals, which have been presented
in the past and though it also seems perfectly clear to me that the
Speakers are not prepared to contemplate the entre opening up of
the Conference that is contemplated in the item, I may point out
that I do not propose to argue today for a comple‘e exvansion of
this Conference to all of the Speakers of all the Parl aments, to all
of the provinces or to all the assemblies or legisla‘ures. simply
because 1 am sensitive to the views that many Speakers hold. I am
not particularly interested in flogging a horse, if I do not think 1
can win

At the same time, I have to say at the Conference that the
pressure continues, in federal countries such as our own. t17 include
in some way our provincial counterparts for equally sensible and
good reasons. The first reason, of course, is the very qualily of
these leaders—that quality that we all wan* to preserve. There
is no doubt in my mind, this being my first oovortunity of having
participated and heard the excellent submissions that have been
made here, that it only strengthens, in my view, the argument for
letting more of our own brethren to hear these arguments.

The second is just to quote Speaker Jakhar

“We are a family of nations assembled here in the Common-
wealth Conference.”

So, in my view there is a family of Speakers, the Speakership
per se. I need to think no further except the conversation we just
had collectively about the procedures, about how one stands as a
politician when one is Speaker. I think that is perhaps the best
example of that family nature that we shared together. Sneaker,
Sir, is a Speaker in our view regardiess of the fa-t whether that
Speaker sits in a provincial or federal or State or a National
Assembly.

It is true, of course, that some countries—India and Canada are
obviously two—hold regular meetings of all the Speakers of those
countries: and the deliberations of this group are reported to those
}fegional or national assemblies, but that is not the same thing as
being here. It is also true in our case that some of our State
national units or provinces are extremely large. Our provinces
of Ottawa and Quebec are each more than six million people
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themselves. These units have surely demonstrated:their capacity.
Witness, if you may, Sir Rebin Vanderfelt’s memo on his kind
season’s greetings card that arrived on my table this morning; and
therefore. I beg to use the example that he uses in his Newsletter:

“At the recent Commonwealth Parliamentary Conference held
in our province at Saskatchewan under the able direction
of Speaker Swan, who is himself at this Conference as
an observer at the kind invitation of Speaker Jakhar, I
only would have indicated that it was not my intention
to seek support for a complete opening up of this Con-
ference, simply hecause it is not on, but it does seem
to me that we ought tc be able to find some middle weay
out beiween expanding this Conference to all sub-
national unit Speakers as full delegates on the one hand
and no participation at all on the other.”

I think it is worth recalling that this Conference was itself
founded so that we could help one another and every one of us
is benefited as a result. Surely, the same logic that led to the
creation of this Conference for ourselves should lead us to see that
in a way we have a duty to try and expand this Conference in some
way to our provincial or State brethren so that they too can benefit
from the wisdom and the logic and the quality that is expressed
here by so many who have gone before us.

So, my question to the Conference is: Is there some acceptable
middle ground? Although we simply see that this item continues
to be in its entirety coming up at the Standing Committee at every
meeting, yet it seems clear that it is rejected. I am certain that
we can find one way if we want to. I think, therefore, what we
should do is that the Conference should ask the Standing Com-
mittee to consider, not the questions it has always considered, but
to consider it in a more positive way and see whether there is
some way to scek the middle ground. I can. tell you that my
personal vreference on hehalf of my provincial colleagues will be
to invite the sub-national cnit Speakers of each country to meet
coliectively and to select frem among their members one or twe—
and certainly not more than three—to whom we then can extend
an invitation to attend our next Conference as observers. It seems
to me that that protects our ability to continue to sit in this small
horse-shoe and have the dialogue and the openness that we want
and at the same time to take a step towards including our provin-
cial and State colleagues in the family. My purpose, Sir, is not to
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pitch for that issue or for that solution. My purpose is simply to
ask the conference to consider whether we might all collectively
consider makins some yroposal to the next Standing Committee
and that will find an appropriate solution. I say this because I
have to say it on behalf of my provincial counterparts. They are
my equals and I want them here in some way. Thank you.

The Chairman: Thank you, Mr. Speaker Bosley.

Any comments?

Mr. Speaker Mutasa (Zimbabwe): Mr. Chairman, I think, the
proposal put forward by our Canadian colleague is a very interesting
one. I wish I could support it. But if I did support it, it would
mean a drastic change to international recognition of Canada or any
country that can be divided into provinces, because it would then
give a very fictitious sovereignty to those provinces whicn in fact
is not recognisable internationally. This Conference is one where
each State is recognised internationally as a Sovereign State
regardless of its size. And indeed, I think that there are very
small nations here with populations which are much smaller than
hose in the provinces of Canada. But that is an unfortunate
accident of international politics. The solution that he offered was
in fact almost a Hobson’s choice that the countries should either
accept them as equal participants or not at all. I see you are
shaking your head. But at ieast J heard that in your comments
that the Conference should accept them as equal participants and
not as observers. It would have been a more acceptable proposition
to accept them as observers and not as participants in this Confer-
ence. But I also wish to offer a solution which arises in my mind.
One of the Canadian provinces was hosting the CPA Conference
last time and I gathered that that was done at Canada’s choice and
that Canada as a nation should themselves nominate a Speaker
from any province or the Federal Government who would come
and represent them in this Conference and then the onus is on
Canada rather than on this Conference. Canada should send its
representatives to the Conference and they could have Speakers
from any province. Thank you. ‘

[HoN. DRr. BAL RAM JAKHAR, SPEAKER, Lok SABHA (INDIA)
in the Chair.]

Mr. Deputy Speaker Thambi Durai (India): Mr. Chairman,
3ir, just now the Canadian Speaker and the Zimbabwe Speaker

nave put forward certain ideas regarding admission of delegates in
‘he Conference.
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I also support the Canadian Speaker’s view.

Apart from taking a national level Speaker and Deputy Speaker
and other people as delegates, it is better to admit Provincial
Speakers and Assembly Speakers also as delegates. It is not neces-
sary to admit all the people. As the Canadian Speaker suggested
we can select one or iwo peopie and admit them in the Conference
as delegates, because then cnly tney can also participate equally
in the debates and discussions. That will be nice.

Therefore, I support the Canadian Speaker’s suggestion for
taking one or two people from the Provincial Assemblies also as
Delegates. not as mere Observers. Thank you.

NMr. President McClelland (Australia): Mr. Chairman, I have
given consideration to the matter that is now before the Conference,
which has been raised by our Canadian colleague. And I know
that this matter has been discussed in previous years, on the basis
of admission of the provinces or the States as delegates and that
debate seems to have been continued in part by our Indian colleague
who has suggested that two delegates from each of the National
Groups representing the Provinces may be admitted as delegates,
I note that my friend from Canada Mr. Bosley has now, as it were.
amended the proposal to suggest that the Provinces be admitted
as Observers. I believe that this proposal weculd@ not be well
received in Australia by the Australian Parliament; or indeed
would not be well received by my colleagues from the small
nations of the Pacific region. I believe that it would add consi-
derably to the cost of holding the Conference, it might tend to
introduce provincial as well as national discussion and thus need
more time and add to the time involved in the holding of
ihis Conference and conserjuently an increase in the cost thereof.

I also believe that in the Pacific region it would tend to swamr
the significance of the attendance at and the influence of the smai:
nations now represented at this conference such as my friends, as
1 look around, from Nauru, from Tonga and from Kiribati. I helieve
it would tend to block up or substantially detract from the Annual
Conference of Presiding Officers that is held including the States
and territories of Australia within the Pacific region. Last year it
was held at Kiribati. This vear it is to be held at Melbourne. And
I suggest that if we were to invite the representatives of each of
the provinces of the States or the territories, that would mean that
in the Pacific region there would have to be at least one represen-
tative from each of the States and Territories in Australia.
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It would alsc mean that there would have to be another
representative from each of the provinces in the country of Papua
New Guinea and it goes on, and I speak just from off the top of
my hat also, from the South of Manala, which I suppose is a fcrmer
Provincial Government. And, of course, as far as my friends from
New Zealand are concerned exactly what would be the situation
in respect of the Cook Islands? But, so far as Australia is concern-
ed, it would mean, if we were to have a representative of each
State and Territory, inviting one from each of the 12 States’ and
Territory’s Houses of Parliament. And, because this Conference
of Commonwealth Presiding Officers takes place once every two
years, if it were decided that the States and Territories were to be
represented, among themselves it would mean that they would be
represented, each of those Houses of Parliament would be repre-
seited, once in every 24 years. And with the emergence of self
government in the Australian capital territory and the territory
of Northern 1sland, it would mean once in every 26 years, and I
suggest that that just would be far from satisfacory so far as they
are concerned, so far as this gathering of Commonwealth Speakers
is concerned. As I said every year in our region we have a Con-
ference of Presiding Officers taking in Australian Parliament, the
States of the northern territory, and taking in all our Pacific
countries. Through that Cénference we have built up a right spirit
of brotherhood, of understanding, of assistance of one to the cther
and cooperation within the region, but I feel that if we have to get
consensus among them as to who is to represent the States or the
territories at this Conference once every 24 years or once every
26 years, it would substantially hinder the development of the
regional cooperation that we have been able to build up in the
region over the years. If I thought, the proposal would help this
Conference, if I thought it would add to the success of this gather-
ing, I would agree with it, but I do not think it would. Indeed, I
feel it might detract from it, I feel it might substantially add to
the cost of it, and therefore, it might put difficulties on some of
our present brothers attending this Conference and therefore, I
must express my opposition which, I believe, will be echoed by my
friends from the Pacific countries.

The Chairman: Mr. Speaker Vakatora will speak.
Mr. Speaker Tomasi R. Vakatora (Fiji): Thank you, Mr. Chair-
man.

I would like to support my colleague from Australia, the
honourable Senator Mr. McClelland, in opposing the proposal
that we should have invited to this Conference proviitial
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Assemblies or Parliaments. I think this will make this Conference
more unwieldy and it could be extended on and on and on, and
there would be no end to it. In the end it will be just like another
CPA General Conference. The reasons Mr. McClelland has given

which I fully support.

I would also like to draw the attention of this Conference to
Rule 8 of the Rules of this Conference which gives the host Parlia-
ment the opportunity to invite any person who it believes may
make a contribution to this Conference as an observer, For that
r2ason, I see no reason for this matter to be brought to this Con-
ference and be discussed because the opportunity is already there
and it is for each host country to decide whether or not to invite
any person and that person can be from a provincial government
in Canada or government in Australia or Malaysia or Solomon
‘slands or where the host country thinks they could be invited
from; the provision is already there and I see no reason why this
matter should be brought up at this Conference, and as I said,
Sir, I totally support my colleague from Australia in opposing
what is being proposed here.

The Chairman: Dr. Wahid Ali may speak.

Mr. President Wahid Ali (Trinidad and Tobago): Thank you,
Mr. Chairman. Let me begin by saying that naturally I under-
stand and appreciate the position of the distinguished Canadian
Speaker. The closeness between our two countries, however,
allows that if we do not hold identical views on this matter, our
brotherliness will remain intact. In my infancy, Sir, I grew up on
imported Canadian milk. I understand that our Canadian friends
do consume a little bit of another liquid produced in my country
and other Caribbean countries.

Sir, this Conference of Speakers and Presiding Officers reminds
us of the fact that Speakers and Presiding Officers are the reposi-
tories of order, of dignity and decotum. They are the upholders
of rules and procedures, they are the ones in their national parlia-
ments to see that things are held in the proper perspective. Are
they super human beings? No, they afeé not. Bt they do imbibe
something of the national ethos there, which means something in
their respective counttries. It is not a mattér 6f the largeness of
the population it is a matter of the €thos and the national dignity
‘of a country that is concterned, and I humbly disagree with the
Speaker of the Canadian Parliameént that we can réfer to  sub-
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national Parliaments. I apologise if I am wrong in my own view,

-they are not Parliaments, they may be referred to perhaps as
Legislatures,

The Speakers and Presiding Officers of these sub-national bodies
do, in fact, also play an important role, perhaps =n ~aually impor-
tant role in society, but there is a difference in status and that
must certainly be recognised, not only in the national situation, but
in the Commonwealth and in the international situation. What
. then of the Chair-persons of municipalities and local government
bodies? Can they too not also benefit from this exposure? These

are questions which must exercise our minds as we consider this
matter.

Rule 2 of this Conference provides that not even the Deputy-
Speaker or the Deputy Presiding Officer of a national Parliament
can be invited or represented here except under particular circum-
stances. What is their position? My concern is that the quality of
this institution should not be damaged. Quite rightly, the Chairman
is the Speaker of the elected House. I have absolutely no quarrel
on this because the elected House in any country with the bicame-
ral system is a House with a special meaning. In our case, Sir,
if we are talking about primus inter pares in this Conference, who
is more eminent than you to be that primus inter pares? What
-will be the description of the future Conference which includes
-sub-national bodies, perhaps municipalities, perhaps local govern-
ment bodies, perhaps in the case of the Trinidad and Tobago Island
local bodies because there is something called the Tobago House
of Assembly which is exactly a local government body but certain-
ly is not a national parliament. But, Sir. I am not negative. May
I, with great humility, offer something positive and suggest that
the sub-national Legislatures as they have heen doing continue to
hold regional conferences and perhaps occasionally invite distin-
guished Speakers and Presiding Officers like yourself, like the
distinguished Lord Chancellor on my right, and when it is being
held in Australia, perhaps like the distinguished Speaker of the
Canadian Parliament, to enrich their experience. Rule 6 provides
that the Presiding Officers of State, Provincial, Territorial or other
dependent legislatures can be invited as observers by the host
country. That is also another mechanism for exposure. But we
must be the upholders of procedure and should be seeing things
in proper proportion. Therefore, I cannot identify myself with
the proposal of the Hon. Speaker of Canada, and I would suggest
that the correct way to deal with this matter would be to try and
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persuade the members of the Standing Committee to see if the
rules can be amended, provided that this Conference does not, by
a majority, show its willingness to accommodate that request.

Since I consider it unbecoming to take the floor frequently and
I believe I have a few minutes more, may I take this opportunity,
with your leave and the leave of my distinguished colleagues, to
express to you and to the staff, to the Standing Committee and to
the staff of the Standing Committee and especially to the Secre-
tary-General, our warmest thanks for all the arrangements and
the kind hospitality—and I include in this all the workers frem
the most humble, 1 begin with them, to the highest who have been
responsible for the most excellent arrangements for this Conference.

Sir, yesterday’s function arranged by the Mayor of Delhi

reminded me of some Greek words which I had learnt somewhere
in the distant past in my youth.... '

The Chairman: You are still voung. I deem you to be stil]
voung.

Mr. President Wahid Ali: I thank you. Sir. Is it a matter
what one feels or looks?

gW a9T § !, ¥ Ulwwd A o

Your workers, the humble workers in the hotel, the drivers of

the vehicles, the security men, your staff in Parliament, show that
they are the nightingales of this country.

of

I am sure, Mr. Chairman, you will understand why I
wish to continue that ‘Greek’ and say:

would
qgR &1 T {1 A g GHIT,
st 731 Paemr, amn Pt gwra o
These words are taken from that
Mohammed Igbal. He was a poet. You, Sir, in your own way
bring his poetry into life and service. You are a shining example
of the culture of your country. You have inspired us by your
leadership, and we are honoured to be your guests. We thank you

and your country most warmly and we shall treasure this experi-
ence and lay it by among our most-prized possessions,

immortal bard, Alluma

I wish to end this small contribution with some words taken:
from the writings of a certain Subhash Kashyap, a young man of
wany, many years age—if it were not for the fact that this Subhash:



162

Kashyap still looks like a young man, I would have said the same
person. He also quotes from Mohammed Igbal:

“The life of the world consists in movement. This is the
established law of the world. On this road halt is out
of place. A static condition means death. Those who
are moving have gone ahead; those who tarry even a
while get crushed. Life springs from perpetual :nove-
ment. Motion constitutes the waves, the whole
existence.”

I beg that we take this message to our respective counfries.
Thank you.

The Chairman: Gentlemen, I think we have had quite a lot of
discussion on this subject. I will just refer, once again, to Rule 6.
If you study Rule 6, I do not think there is any nezd for going intc
a debate on this subject. I shall then put it to Mr. Bosley whe-
ther he likes to have a vote on this or he wants to withdraw it.
Rule 6 reads:

“The host Parliament at the discietion of its Speaker or Pre-
siding Officer may invite the Presiding Officers of its own
tate, Provincial, Territerial or other dependent legis~
latures, or of the legislatures of any wother nation which
is sovereign except in respect of externa] affairs, defence

or security to attend the Conference as observers.”

So, we have done it. I have mv good friends from our Pro-
vinces on my invitation as observers. I have one very nice friend
from Canada as observer. I have got other friends from other pla-
ces. That was because you gave me the powers and the authority
1o invite them. So. there has never been any problem. We have
discussed this time and again, and as the trend shows, the opinion
has not varied much; it is the same. The composition as it exists
today is favoured by general consensus. Now it is up to Mr. Bos-

ley.

Mr, Speaker Bosley (Canada): I have made the motion. I am not
demanding a vote on this matter at all. I simply wanted the mat-
ter to be discussed. That was ali.

I wish to say one thing. One Hon. Speaker quoted the rule.
Canada interprets Rule 2 to include the Speakers of Provincial
Parliaments because they ate Parliaments of a sovereign nation. I
simply put the matter for diseussion before the Conference; T wanted
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to get some feeling of the Conference because I shall be making a
proposal to the Standing Committee at its meeting. This is ot
the proper place to conside: tne motion. I thought I had made it
clear at the beginning itself.

The Chairman: I am sorry It is okay now.

Mr. Speaker Mutasa (Zimbabwe): Mr. Borley, could you kindly
clarify under wh.ch sovereign nation the Saskatchewan Parliament
is?

Mr. Speaker Bosley: It is one of the Parliaments of Canada. I shall
read out the rule. The rule is:

“Membership of the Conference de jure shall be restricted to
the Speakers and Presiding Officers of the Parliaments of
the sovereign nations of the Commonwealth.”

Mr. Speaker Mutasa: “Parliaments of the sovereign nations.”
Saskatchewan is not a sovereign nation,

Mr. Speaker Bosley: It has a Parliament within the sc;vereign
nation of Canada. That is exactly how the Parliament of Saskat-
chewan figures. They are one of the Parliaments of Canada.

The Chairman: Now, as authorised by the House, I would like to
call upon Hon. Herb Swan, Speaker, Legislative Assembly, Saskat-
chewan, to say a few words.

Mr. Speaker Swan (Saskatchewan—Canada): Thank you very
much, Mr, Chairman.

I feel that maybe I am treading a dangerous ground when I
speak just at this point in the Conference.

I have enjoyed very much the debate that I have heard today and
throughout the Conference.

I did not come here as an observer to influence the Conference intn
allowing Prcvincial Parliaments to attend, which was a request at
vur Speakers’ Conference in Canada for a number of years, and thers
has been that interest for a long time. But I think we came here
more at this conference to observe and experience the fellowship o:
your company here in India, and to have the opportunity to visit
again friends that we have made throughout the Commonwealth

over the past few years.

Mr. Speaker Jakhar, I would like to thank you on behalf of my
wife and my staff for the invitation that you extended to us to attend
as your guests and as observers at this Conference. This is my first
visit to the country of India. I would say that it would not be

my last.
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It was just an opportunity to come and experience some of the
history and culture and friendship of your nation. We have en-
joyed it and I look forward to having any of your people in my
Province at any time and to be my guests.

Thank you for giving us an opportunity of enjoying the fellowship
of so many.

FAREWELL TO SIR ROBIN VANDERFELT

The Chairman: Now, with your permission I would like to say a

few words about our esteemed Secretary-General, Sir Robin
Vanderfelt.

I am sure that you all know that Sir Robin Vanderfelt is a fine,
very steadfast, hard-working, understanding and co-operative  Se-
cretary-General and has also been the guiding spirit of the Com-
monwealth Parliamentary Association for wel] over three and a halt
decades. He has been Secretaryv-General for 25 years.

Sir Robin has been heading the Commonwealth Parliamentary
Association’s Headquarters and conducting the affairs with  such
acumen, sincerity, dedication, zeal and enthusiasm that I cannot put
into words what all he has been able to do to make this Common-
wealth Parliamentary Association of ours what it is to-day, be-
cause it needs some person with that dedication.

Now as all things have to change and as vou know there is no
other thing in this world as consistent as change, it has to happen,
and he is to retire now. It will be our loss and we shall be feeling
his absence from al] the deliberations and the guiding hand behind

all the management and efforts which go into making any confer-
ence a success.

Sir Robin Vanderfelt also attended regularly our Commonwealth
Speakers’ Conferences and there be also has been giving his advice
and help in whatever way e have demanded. I do not know. He

is in such fine health. Shouid e allow him to retire? But I alone
cannot decide that now.

Sir Robin Vanderfelt, we are very happy that you came on our
invitation and you have also been a very good and steadfast friend of
India as well. It may be your last visit as Secretary-General to
India, but I am sure that our relationship will always be there and
you will be often visiting this land and also helping us in the formu-

lation of our own policies as far as the working of the parliamentary
iastitutions is concerned.
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On behalf of the Indian Parliament and the Indian Parliamentary
Association, I present to you, Sir Robin Vanderfelt this plaque of
Indian Parliament and also this rosewood box engraved with the
emblem of the Indian Parliament as mementoes. I wish you all health
and happy accomplishments in the times to come,

The mementoes were then presented.

Sir Robin Vanderfelt, Secretary-General, Commonwealth Parlia-
mentary Association: Mr. Chairman, I was unprepared for your kind
words a moment ago as I was on the task of making a speech yes-
terday afternoon. In neither case was I prepared.

I would like to thank you most sincerely for the privilege of
attending this Conference. I would like to thank you and your
colleagues for permitting me to be here. It has been both a genuine
privilege and an occasion of the groatest preciizal value to me.

It follows from that that I would like to ask that future hosts of
such Conferences consider sympathetically the idea that my suc-
cessor as Secretary-General of the Commonwealth Parliamentary
Association should also be invited in future to such conferences.

I would like to make a very brief reference to my friend and col-
league, Mr. Philip Laundy’s book to which Mr. Speaker Vakatora
referred in such generous terms this morning. I just want to
make a few comments. It is in no sense a re-issue of Mr. Philip
Laundy’s book “The Office of Speaker” first published in 1964. Were
it so, I doubt whether the Commonwealth Parliamentary Association
would have been prepared to commission a second edition of that
book. What we asked Mr. Philip to do and what he has done so
laboriously is to put the focus on the Commonwealth. So, this
ook which has been referred to during the last day or two has a
different title and a different content. It is “The Office of Speaker
in the Parliaments of the Commonwealth’ and if I may put in a
word for the CPA, I would hope that not only every parliamentary
library but every Speaker of whatever level of legislature, should
have his or her own personal copy of this book. I have.a very ffaw
here but I do have plenty of them, The Editor of the Parliamentarian
would require me to say that.

Just two other points. Some of the subjects which have l?een
discussed here, such as facilities available to Members are subjects
on which over a number of years, thanks to your kindness and co-
operation, we have assembled a considerable amount of information
in what is known.as the Parliamentary and Information Reference
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Centre in London. It may be that we can give some assistance if
fature conferences of this kind have a general item such as that
introduced by Mr. Speaker Clifford Darling earlier this week. In-
deed it is perhaps not inappropriate to suggest that the topic did not
I=nd itself very well to discussion without some dissemination of
material on it beforehand and if we can be of any help in that regard,
we shall be glad to do so.

I shall now conclude by saying that I think every Presiding
Officer here is either the Presicei:t ¢r the Joint President of the
respective Bran h of the Commeoenwealth Parliamentary Association
and I have to give my thanks, and do so most willingly, to you and
to your predecessors, for the help which you have given the Com-
monwealth Parliamentary Association in that capacity. Similarly
T have to thank »1l1 those Clerks who are heve, whether or not they
are Honorary Seccretaries of the respective Branches of the Associa-
tion, for the help they have given us. Certainly at the level of the
headquarters Secretariat we could not function in any sense satis-
iactorily without their continuing help and support. I am as confi-
dent as I am of anything that you and your successors in your office
will continue to give that suvport to my surcessor, to the headauar-
ters Secretariat and above all to the Association as a whole. Thank
vou. Sir, very much for this onpertunitv to sav a few words and,
yes, certainly I should give my best returns to India.

CLOSING CEREMONY

The Chairman: If there is no other item which you want to take
up, then I may sum up.

Your Excellencies, the Speakers and Presiding Officers from
Commonwealth countries, the Distinguished Speakers and Presiding
Officers of the State Legisl~tures in India who have come on my
invitation and Mr. Herb Swan and S’r Robin Vanderfelt who have

come as my special guests, Clerks of the House, Ladies and Gentle-
men:

Before the curtain falls and we wind up the business of the
Cor:ference, let me taka ur  the crportunity of expressing my heart-
ful gratitude and thankfulness to you all for your kind cooveration
and active participation in making the Conference successful. Ex-
cellencies, T thank you all, on behalf of the people and the Parlia-
ment of India, and particularlv ecn mv own behalf, for your mean-
ingful involvement in the deliberations of the Conference. It was
a matter of honour and privilege for me to meet you all here in New
Delhi. T hope you have enjoyed your stay with us.
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Before we depart, may I avail of this opportunity to share my
anxiety and satisfaction about the problems and prospects that con-
front the Club of our Commonwealth of Nations. What is the com-
mon thread that runs among us which binds us together so tena-
ciously? First of all, it is the nostalgia of our common political
crigin. No more do we describe our organisation as the British
Commonwealth of Nations, we simply call it the Commonwealth of
Nations. What a change of times and what a transformation.
History will record that it was one of the greatest things that hap-
pened to this world—a colonial Empire changed into one of the most
beautiful brotherhoods of all times w'thout any bloodshed, and we
here in the Commonweaith now share common aspirations, conmon
inspirations and we all perspire to achieve our ends through that
beautiful way of common consensus; and that is what democracy is.
As defined by someboly. “Democracy is a hard core of agreement
surrounded by political disagreements.” But st’'ll it is strong and
stable. It carries forward with it the vast majority of the people
who constitute that set of a democratic society, to which this system
helongs.

We have so many things in common. We have also so many
things in common to face. This Commonwealth has been able to
solve very intricate problems like that of Zimbabwe. I think it was
a common effort which brought Zimbabwe's freedom and, I think,
it will be our end-avour now to cope with what is going to happen
to Namibia. I think we shall be the agency to sort out that problem.
We have got the capacity. We have got the will. We have got the
intelligence to do that. T think time will tell that Commonwealth
rose to the occasion and came out with flying colours.

We as a whole, though divergent and different in attitudes, reli-
gions, customs and colours, try to co-exist as brothers. We have an
unshakable desire for peaceful aporeciation of the difficulties of the
develoning world. It is we in the Commonwealth who have both
the things—the poor and the rich, the developed, the under-deve-
loped and the developing. We have to forge something wherebw
we take our brothers who are not so developed towards that goal
for which we have all aspired and we still are aspiring to. It is we
who will show this world the path where there is bliss, where thet:e
is human gentleness and where there is fellow feeling. This
world is too mu~h disturbed by the present trend of terrorism. I
do not know wherefrom this has penetrated into the body.-t:.olitic of
this entire world. We have grown much more. Our vision 1:188
grown. The world has shrunk. Even the cosmos is going to shrfnk
to our onslaught and we might be taking a leap towards finding
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other planets where civilisation exists but as far as the human being
is concerned, I think, he has shrunk in himself. He has lost that
touch where he can feel for others; where he can enjoy the partici-
pation of being a fellow traveller in the pursuit of peaceful existence.

We have to fight against this cancer and, I think, this spirit
which we exhibit throughout the world by our conference, by our
association, by our effort and by our saying will pave a new way.
We have seen the vicissitudes and the trials and tribulations of tne
under-developed world and we Lave seen what it means to be sub-
jugated. But we have also seen how it could be when you are Inde-
pendent and can be helpful to others and what satisfaction it gives
to you. I think the Speaker in the Lord Chancellor will be feeling
what sort of affection there lies in India for them as well as for all
my friends here. We are a nation who believes it is a God-given
gift to have guests. It is only those who are blessed with His benign

grace that have guests; and before you, Mr. Wahid Ali, I shall quecte
one couplet:

g I FAC 9X, &I & FHIW
Y IF S, B AW R I G

You may translate for your friends all around. I shall leave that
to you. But I might try. It is God’s grace that you have come here
to our house. It is His greatness. And now what we see is that
cne way we se2 you, while the other way we see our house. Because
you are here, so everything is pleasant, everything is bountiful and
everything is enjoyable. So, you are welcome, Sir. You are wel-
come; you have done a great honour to us. I have known almost
ali of you. I have ciose relationship and friendship with you. I
have been having some intimacy with the Speakers for the last six
vears. I think, there are only two friends here whom I have met
for the first time. I have met all the other friends before. There
is some interaction among us like family members. We are heart-
throbbed when we see each other. My people are here. The Spea-
kers and Presiding Officers of our State Legislatures have been so

kind to come and participate here. They along with me feel ele-
vated that we have you with us.

I have seen mv people and talked to them. My press has talked
to me. All have said: “What a magnificent set of Speaker and Pre-
siding Officers you have brought to this great land.”.

If there is any discrepancy or any shortcoming on our part,
please forgive us.
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I am grateful to my friends to my Secretaries-General on my left
and right, and to my Presiding Officers of the Lower House and the
Upper House, all my staff in the Parliament from top to bottom,
lrrespective of where they stand; they have felt honoured and very
happy in catering to the needs of my guests here,

And what my Government feels about it, you have felt it. My
Vice-President came; my Fresident could not come, because he wss
under sedation; his eye had been operated upon and the doctors
forbade him, otherwise he would have been very glad. He wouvl:
have been very glad to have you there; he is such a likeable person.

We would have had the pleasure of exchanging pleasantries and
everything.

Today, this evening, ycu will be meeting my charming Prime
Minister, a youthful bundle of energy, dedication, determination.
zeal and enthusiasm and he iras some urge to take India to the 21s*
century at the pace which <the present climate demands. I think
the whole nation is in love with him. He will be meeting you this
evening and you will feel what a charming person he is.

I am grateful and thankful to the State of Haryana; they will be
hosting tomorrow a reception for you at a scenic spot and a tourist
spot just outside Delhi. And when you go to Agra day after tomor-
row, the State of Uttar Pradesh will be hosting your lunch; they
will be your hosts; they have been so gracious.

And I have had s¢c many offers from all my other States. I do
not know how to face my other friends. They had asked me why
1 had not chosen their States also. So, we shall have to call a few
more conferences to accommodate that feeling.

I have also to thank the Mayor of Delhi, who was kind enough
to take us to that historic spot, Red Fort, which has seen the risc
and fall of so many empires, so many kings and emperors. Hist?ry
has been walking around all the time there as you felt yester'aay
evening. It is something which gives us inspiration because time
does not stand and wait for anybody but it is we who have to keep
pace with the time. Time has got only forelock, no hind-lock. If
you just miss it, then there is only baldness behind. We have to
catch it and keep pace with it. That is why we have these confer-
ences to keep pace with the present situations, as they have come
up and to keep ourselves alert.

I must also thank the Chairman Metropolitan Cc.)unc.il, Delhi,
Mr. Purushottam Goyel who will be holding a reception 1n your
honour tomorrow in the evening.
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All of us concerned with this Conference have been very happy,
I feel rather very much indebted to you. I cannot find exact words
to express what I feel inside. It has to be felt. Please put your
nands on your heart and feel how I feel it. Thank you very much.

Reception by the Prime Minister is at 6.00 p.m. today at Hyder-
abad House.

The African Presiding Officers may please remain here for con-

sultation. The informal meeting of Clerks, Secretaries and Secre-
taries-General is at 4.00 p.m. in this very hall.

Thank you all once again.
The conference adjourned at 12.40 p.m.
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APPENDIX I

MESSAGES RECEIVED FROM SOME OF THE COMMONWEALTH
SPEAKERS AND PRESIDING OFFICERS.

CYPRUS

{. Mr. Hadjioannou, “President Lyssarides has asked me to
Director-General of House  convey his warm greetings and his
of Representatives, Repub-  wishes for a successful and fruitful

lic of Cyprus Conference”
INDIA
2. Shri M. Hidayatullah, “Wish all success and happy new year to
former Vice- President, delegates and you™
India and Chairman, Rajya
Sabha
3. Shri K.S. Hagde, “Hope the Conference deliberations

Former Speaker, Lok Sabha will lead to re-establishment of Parlia-
ment’s effectiveness and prestige; mine
and my wife’s best wishes for the success
of the Conference”’

MAURITIUS
4. Hon’ble Chattardhari Daby, ‘“Best wishes for a most successful Con-
Speaker, Legislative Ass- ference”

embly, Mauritius.

SIERRA LEONE

5. Hon WNS Conteh, “Please accept my best wishes for a
MRSL, JP, Speaker, ‘ successful Conference’’
House of Representatives
Sierra Leone

TONGA

6. His Majesty Taufaahau ‘“‘May you have an enjoyable and success-
Tupou IV, King of Tonga  ful Conference and may your delibera-
tions enhance and strengthen the mysti~
que bond that binds the nations of the
Commonwealth and may it further ths
cause of peace and prosperity which is
the sole object of our common efforts
today”’
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APPENDIX II

STANDING RULES FOR CONFERENCES OF COMMONWEALTRH
SPEAKERS AND PRESIDING OFFICERS AS AMENDED IN
NEW DELHI

January 1986

1. Conferences shall be calied Conferences of Commonwealth

Speakers and Presiding Officers, and shall be numbered in succes-
sion.

MEMBERSHIP

2. Membership of the Conference, de jure, shall be restricted to
the Speakers and Presiding Officers of the Parliaments of the sove-
reign nations of the Commonwealth. A Deputy Presiding Officer
may, by prior notification to the host Parliament, attend the Con-
ference as a substitute for a Speaker or a Presiding Officer of his

Parliament and any such substitute shall enjoy the same status as
a member of the Conference.

StaANDING COMMITTEE

3. There shall be a Standing Committee consisting of a Chairman
and six members elected by the Conference at a General Meeting.
The Committee shall have the power to co-opt one or more members
from amongst the members of the Conference, but not exceeding
four*. The term of office of the Standing Committee shall be from
the end of one Conference to the end of the succeeding Conference.
The gquorum shall ke four* merahers of the Committee.

4. When the venue of the next Conference has been agreed to at
a Conference, following the conclusion of that Conference, the
Speaker of the Lower House of the next host Parliament shall be
ex-officio Chairman of the Standing Committee; otherwise the Chair-
man of the last Conference shall be the Chairman of the Standing
Committee until the end of the meeting of the Committee at which
the venue for the next Conference is decided. Thereafter the
Speaker of the next host Parliament shall be Chairman.

*The amendment to substitute “four” for “three” was adopted on 6

January 1986 by the Eighth.Conference of commonwealth Speakers
and Presiding Officers held in New Delhi.
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5. The functions of the Standing Committee shall be:
(a) to decide dates and venue of the next Conference;

(b) to propose subjects for discussion at the next Conference,
and to prepare a draft agenda;

(c) to propose draft amendments to these rules for the con-
sideration of the General Meeting as the occasion may
arise; and

(d) to consider all matters concerning the organization and

conduct of the Conference, including financial arrange-
ments.

OBSERVERS

6. The host Parliament at the discretion of its Speaker or Pre-
siding Officer may invite the Fresiding Officers of its own State
FProvincial, Territorial or other dependent legislatures, or of the
legislatures of anv other nation which is sovereign except in respect

of external affairs, defence or security, to attend the Conference as
observers.

7. The host Parliament may invite Clerks or Secretaries or Secre-
taries-General, as the case may be, of the sovereign Parliaments of
the Commonwealth to attend the Conference as observers.

8. The host Parliament may invite any person who it believes
may make a contribution to the Conference as an observer.

9. The Conference may, by resolution, admit to all or any of its

sittings any other Officers of Parliament accompanying Speakers and
Presiding Officers.

OFFICERS OF THE CONFERENCE

10. Officers of the Conference shall be:
The Chairman;
Two Vice-Chairmen; and | \
The Secretary-General. ‘ |

11. The Chairman shall be the Speaker of the Lower House of
the host Parliament.

12, The Vice-Chairmen shall be elected by the Conference
Nominations for Vice-Chairmen shall be proposed and seconded
from the floor of the Conference. If more than two candidates are
nominated, the Vice-Chairmen shall be elected by secret ballot.
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13. A single ballot paper shall be used for the purpose of the
elections. The votes shall Le counted by two tellers nominated by
the Chairman who shall declare elected candidates receiving the
largest and second largest nuraber of votes respectively.

14. The Secretary-General of the Conference shall be the Clerk,
Secretary-General or Secretary, as the case may be, of the Lower
house of the host Parliament.

PowERs AND FUNCTIONS OF OFFICERS
15. The Chairman shall:

(a) preside at each session of the Conference except that in
his absence or by his invitation either one of the Vice-
Chairmen may preside;

(b) open, suspend and close the sittings;

(c¢) fix the date, time and items for discussion at the next
sitting; and

(d) at his discretion, summarise the views of the Confecrence.

16. The Vice-Chairmen when presiding shall exercise the powers
and junctions of the Chairman as set out in rule 15.

17. The Secretary-General shall co-ordinate the secretarial,
administrative and other arrangements of the Conference appointing
or co-opting such cfficers and staff as he may require to:

(a) provide the necessary services;

(b) prepare and distribute list of officers comprising the Sec-
retariat; and

(c) prepare and distribute lists of the Speakers and Presiding
' Officers attending the Conference, of Clerks, other officers
' of Parliament and advisers accompanying the Members
of the Conference, and all observers attending the Con-

ference by invitation.

ADOPTION OF THE RULES oF THE CONFERENCE
18. The standing rules shall be binding on all future Conferences.

19. A motion for the amendment of the standing rules or the
~doption of new rules shall require two months’ notice tb be given
in writing before the commencement of the Conference at which it
is to be considered. Such a motion shall be proposed and seconded
from the floor of the Conference, and shall be decided by a majority
vote of the Conference. Any amendment or new rule so adopted
shall be effective immediately.
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ADOPTION OF AGENDA

20. The Agenda shall be adopted by the Conference at its first

session. |

21. Motions for the addition of new items to, or for the amend-
ment or deletion of items from, the draft agenda may be proposed
and seconded from the floor of the Conference, and shall be decided
by a majority vote of the Conference.

22. The items on the Agenda shall be considered in such order
as the Conference may decide.

THE CoNDUCT OF BUSINESS

23. The sittings of the Conference shall be open, unless the Con-
ference decides otherwise,

24, Members desiring 1o sreak shall rise in their places and
address the Chairman. When two or more members rise together,
the member called by the Chairman shall be entitled to speak.

25. A member leading the discussion of any item on the Agenda

may prepare for circulation in advance a paper dealing with the
matter he proposes to discuss.

26. Members may not speak more than once on any item of the
Agenda unless by leave of the Conference.

27. Speeches shall be limited as follows:

(a) Opening and closing speeches on any item of the Agenda
—not more than twenty minutes;

(b) Intervening speeches—not more than fifteen minutes; and
(c) Second Speeches—not more than five minutes.

28. A speaker whose time-limit has expired before the completion
of his speech, may be granted an extension of time by leave of the
Conference; such extension shall be limited to five minutes.

29. A speaker shall not be interrupted except on a point of order.
He may, however, by leave of the Chair, give way to enable eluci-
dation of a particular point, the time-limit of his speech being
adjusted accordingly.

30. By leave of the Conference, observers invited under Rule 8,
7 and 8 may take part in the discussions of the Conference, but they
shall not have the right to vote on any resolution.
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COMMITTEES

31. The Conference may refer any matter arising out of an item
on the agenda to a Committee for consideration.

32. The Conference shall nominate the members of a Committee:

and decide the manner in which the places on the Committee shall
be allocated.

33. When referring a matter to a Committee the Conference may
fix the time by which the Committee should make a report.

34. The Committee shall elect its own Chairman and appoint a
rapporteur for each subject referred to it. The rapporteur shall
prepare the report of the Committee for presentation to the Confer-
ence and for inclusion in the final report of the Conference.

35. The Conference may discuss the report of a Committee, should
it see fit.

REPORT OF THE CONFERENCE

36. The Secretary-General shall arrange for verbatim records of
all discussions of the Conference. These records shall if possible,

he made available to each speaker for editorial amendment before
the next session of the Conference.

37. At the conclusicn of the Conference, the Secretary-General
shall prepare and distribute a report of the proceedings of the Con-
ference which shall include the verbatim record of discussions and
any reports presented to the Conference by Committees. Copies of
this report shall be distributed to Speakers, Presiding Officers and

Clerks of Commonwealth Parliaments and those persons who attend
the Conference as observers.
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MINUTES OF THE MEETING OF THE STANDING COMMITTEE

OF THE EIGHTH CONFERENCE OF COMMONWEALTH

SPEAKERS AND PRESIDING OFFICERS HELD IN NEW DELHI
AT 3.15 PM. ON JANUARY 5, 1986

The Chairman welcomed the members of the Standing Com-

mittee and confirmed the arrangements for the conference, details
of which had already been circulated.

EvLEcTION OF VIicE CHAIRMEN

The Chairman reminded the meeting that it would be necessary
to elect two Vice Chairmen and asked Mr. Laundy to explain the
past practice in this regard. Mr. Laundy said that it could either
be left to the conference to nominate the candidates from the floor
or the Standing Committee could suggest nominations. After dis-

cussion the Committee agreed to seek nominations from the floor
of the conference without any prior arrangements.

AGENDA 1

The Chairman confirmed that the proposed conference agenda
had been circulated to all delegates. The countries whose delegates
had agreed to open the various agenda items were also confirmed.
The Chairman indicated that Mr. Speaker Bosley woyld be propos-
ing a change in the agenda later in the meeting.

TrMING AND VENUE OF THE NEXT CONFERENCE

Mr. Speaker Weatherill indicated that he would be offering Great
Britain as the venue for the next conference and would be issuing
an invitation with a view to hosting the next conferencs in July
1988. The conference would coincide with the celebration of the
Third Centenary of the Bill of Rights. He recognised that July
might not be the ideal month for all Parliaments, but it was neces-
sary to choose a time when the British Parliament would be sitting.
A general election was also anticipated in 1987 or the beginning of
1988 and the celebrations and the conference could not conveniently
take place until after the election. Most members of the Standing
Committee indicated that July would be a suitable month.
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However, some reservations with regard to the exact timing were ex-
pressed and the meeting agreed to accept the invitation in principle
and to agree on the exact dates of the conference at the next meet-
ing. The Chairman thanked Mr, Speaker Weatherill for his invita-

diori. .
VENUE AND TIMING OF NEXT STANDING COMMITTEE MEETING

The Chairman asked Mr. Laundy what arrangements should be
made with regard to the Standing Committee in the light of the
invitation of Mr. Speaker Weatherill. Mr. Laundy explained that a
host would be needed for the next Standing Committee Meeting
.and suggested that the Chairman might begin by enquiring whether
any of the members present would be prepared to host the meeting.
Mr. Speaker Mutasa said that although Zimbabwe had already
hosted a Standing Committee meeting, he would be prepared to
repeat the invitation. After discussion the meeting agreed that the

invitation should be accepted.

‘OFFICIAL OPENING OF THE CONFERENCE

The Chairman explained the procedure for the ceremonial open-
ing and indicated that delegates would be requsted to change into
their robes where applicable prior to the taking of the official photo-
graph. Facilities for changing would be available in room No. 62,
‘Parliament House building. He said there would be no formal pro-
cession prior to the ceremonial opening.

‘SMOKING

The Chairm~n sought the views of the meeting as to whether
smoking should be allowed in the conference chamber. After dis-
cussion it was agreed that smoking should not be allowed. .

‘CHANGES TO THE AGENDA

The Chairman called on Mr. Speaker Bosley to explain his pro-
posal for changing the agenda. Mr. Speaker Bosley indicated that
he had agreed with his colleague, the Speaker of the Senate, that
‘the jtem “The proper use of the Chambers and princincts of Parlia-
ment”, which had been proposed by Canada, should be dropped from
the agenda. He explained that the item had been proposed by the
former Speaker of the Senate and neither he nor his colleague
wished to proceed with it. He added that, at the urgling of his pro-
vincial colleagues, he wished to propose as a substitute item the
question of the participation of the Speakers of sub-Naticnal Parlia-
ments at Speakers’ conferences. Mr. Speaker Mutasa asked for
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some clarification of the latter proposal as he understood the question
of participation had already been decided at the previous Standing
Committee meeting. The Chairman proceeded to read the relevant
exiract from the minutes of the previous meeting and also drew
attention to Rule 21 which provides that any changes to the agenda
must be approved by the conference as a whole. Sir Arnott Cato
suggested that the Standing Committee could not come to a final.
decision on this matter. No delegate could be prevented from rais-
ing it, even though it had been frequently discussed before, and the
conference would have to make the decision.

Mr. Speaker Weatherill said that he agreed with the view ex-
pressed at the last Standing Committee meeting and suggested that.
the Chairman could provide some guidance when the matter was:
considered by the conference as a whole.

AMENDMENT TO THE RULES |

The Chairman indicated that an amendment to Rule 3 that the:
quorum of the Standing Committee should be increased from 3 to-
4 members had been proposed by Cyprus. He asked whether the
Committee wished to express a view prior to the proposal being
placed before the conference. After discussion the Committee agreed
to recommend the change.

FINANCIAL ARRANGEMENTS

The Chairman enquired whether the Committee wished to discuss
the financial arrangements for the next conference. After discussion
it was agreed that the matter would, no doubt, be discussed at the
next Standing Committee meeting and that in all probability the
same arrangements which had been adopted in the past would be
agreed to. ‘

The Committee adjourned at 4.15 p.m.

oo BAL, RAM JAKHAR,
Chairman
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DECLARATION AND REGISTRATION OF THE PECUNIARY
INTERESTS OF MEMBERS

Paper presented by Hon. H. A. Jenkins

The registration and declaration of the pecuniary interests of
‘Members of the Australian Commonwealth Parliament have been
under consideration for a number of years. Four Australian State
-and Territory Legislatures have enacted legislation requiring regis-
iration of the interests of their Members but despite the adoption by
‘the House of Representatives in October 1984 of resolutions requiring

the registration of interests of its Members, the register has not yet
‘been established.

It should not be thought from these introductory words that prob-
lems of conflict of interest have arisen in the Commonwealth Parlia-
‘ment giving rise to a clamour for the registration of Members’ inte-
rests. On the contrary, the Parliament has been remarkably free of
‘suggestions of impropriety or of Members’ actions or voting being in-
fluenced by personal interest. A requirement for introducing of a
svstem of compulsory registration of interests of Members is part of
thre policy of the present Government but its implementa-
tion has proved more difficult than anticipated.

There are existing constitutional and standing order provisions
which are relevant to this matter and they are as follows:

‘CONSTITUTION

“44. Any person who—

(v.) Has any direct or indirect pecuniary interest in any
agreement with the Public Service of the Commonwealth
otherwise than as a member and in common with the
other members cf an incorporated company consisting
of more than twenty-five persons:

shall be incapable of being chosen or of sitting as a senator
or a member of the House of Representatives.”

“45. If a senator or member of the House of Representatives—

(i.) Becomes subject 1o any of the disabilities mentioned in
the last preceding section; or
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(ii) Takes the benefit, whether by assignment, composition,

or otherwise, of any law relating to bankrupt or insolv-
ent debators; or

(iii) Directly or indirectly takes or agrees to take any fee or
honorarium for services rendered to the Common-

wealth, or for services rendered in the Parliament to
any person or State:

his place shall thereupon become vacant.”.
STANDING ORDERS OF THE HOUSE OF REPRESENTATIVES

“196. No Member shall be entitled to vote in any division upon
a question (not being a matter of public policy) in which
he has a direct pecuniary interest not held in common
with the rest of the subjects of the Crown. The vote of a
Member may not be chailenged except on the substantive
motion moved immediately after the division is completed,

and the vote of a Member determined to be so interested
shall be disallowed.”

“326. No member may sit on a committee if he is personally
interested in the inquiry before such committee.”.

{The Senatle has a standing order 292 in identical terms to House

of Representatives S.O. 326 but there is no Senate equivalent of S.O.
196).

There have been few occasions when matters have arisen in res-
pect of these provisions. In 1938 a Minister resigned from the Minis-
try when it became apparent that his Department did, in the normal
course of activity, by public tender, enter into contracts with a com-
pany of which the Minister was a director. In 1977, a Minister resign-
ed from the Ministry when his financial interests were brought into
question but was re-appointed following the receipt of independent
legal advice clearing him, and his family, of wrongdoing. There have
also been occasions when Members have not served on committees be-
cause of a personal interest in the inquiry. However, there has been
no occasion when a Member has been found incapable of sitting as a
Member in acccrdance with the constitutional provisions.

In 1974 the Parliament established a joint committee to inquire
into whether arrangements should be made relative to the declara-
tion of the interests of Members. The committee recommended a
system of registration similar to that operating in the House of Com-~
mons at Westminster.
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Noticcs of motion to give effect to the recommendations were givep
on 2 cccasions but lapsed. Following the incident in 1977 concerning
a Minister referred to earlier, the Prime Minister established a com-
mittee of inquiry into public duty and private interest chaired by a
former Minister and later Chiei Justice of the Federal Court of Aus-
tralia. In its 1979 report the committee concluded that there was in-
sufficient justification at that time to introduce a compuisory system
of registration of interests. It did, however, recommend the adoption
of a code of conduct which included a requirement for ad hoc dec-
larations of interest by Members. It further recommended that a
sysiem, wherevy Idinisters were required to supply the Prime Minis-
ter, on a confidential basis, with statements of their interests should
be continued. The Parliament took no action in respect of the com-
mittee’s recommendations.

in line with his Partv’s policy. the newly elected Prime Minister in
1983 tabled in the Parliament statements by Ministers of the pecuni-
ary interests of themselves and their families. Further stateraents by
Ministers declaring the actual values of those interests were retained
by the Prime Minister on a confidential basis as had been the prac-
tice since 1978. 'In tabling the statements, the Prime Minister made
it clear that the Government expected that the interests of other
Members of the Parliament should be similarly registered and avail-
able in a public register. Senior public servants and statutory office
holders would be required to provide similar details on a confiden-
tial basis to the heads of their departments, or their Ministers, as ap-
propriate, and this requirement was put into effect. However, the in-
troduction of the registration requirements for Members has not been
so easy.

The matter was first referred to the Standing Orders Committees
of the House of Representatives and the Senate in October 1983 for ad-
vice on the changes that would be necessary to the standing orders to
give effect to the proposal. The House of Representatives Committee
reported in .Tune 1984 recommending (1) the establishment of a Com-
mittee of Members’ Interests to oversight the registration require-
ments and (?) that the requirements should be given effect by resolu-
tions of the House rather than by amendment of the standing orders.
A dissenting report attached to the committee’s report objected to the
inclusion in the requirements of the interests of a spouse and depend-
ent children. The Senate Standing Orders Committee did not report
on the matter.

Tn October 1984 the House of Representatives adopted s new stand-
ing order establishing the Committee of Members’ Interests and the
following resolutions to have effect from the commencement of the
new Parliament.
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“(1) DECLARATION OF MEMBERS INTERESTS

That within 28 cays of making and subscribing an oath or affirma-
iion as a M.cmber of the House of Representatives and within 28 days
after the commencement of the first period of sittings in each subse-
quent calendar year while remaining a Member of the House of
Representatives, each Member shall provide to the Registrar of Mem-
bers’ Interests, a statement of-—

(1) the Member’s regisirable interests, and

(2) the registrable interests of which the Member is aware (a)
of the Member’s spouse and (b) of any children who are
wholly or mainly cderendent on the Member for support,

in accordarce with resolutions adopted by the House and in a form
determ'ned by the Cemmittee of Members’ Interests from time +*o
time, and shall also notify any alteration of those interests to the
Registrar within 24 days of that alteration occurring.

(2) REGISTRATION INTERESTS

That the statement of a Member’s registrable interests to be pro-
vided by a Member shall include the registrable interests of which
the Member is aware (1) of the Member’s spouse and (2) of any
children who are wholly or mainly dependent on the Member for
suppert, and shall cover the following matters:

(a) shareholdings in public and private companies (including
holding companies) indicating the name of the company
or companies;

(b) family and business trusts and nominee companies—

(i) in which a beneficial interest is held, indicating the name
of the trust, the nature of its operation and beneficial in-
terest, and

(ii) in which the Member, the Member’s spouse, or a child
who is wholly cr mainly dependent on the Member for
support, is a trustee, indicating the name of the trust,
the nature of its operation and the beneficiary of the
trust;

{c) real estate. including the location (suburb or area only) and
the purpose for which it is owned;

(d\ irterests in companies to be determined by the Committee
of Merabers’ Interests; . : .
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(e) partnerships, indicating the nature of the interests, the acti-
vities of the partnership and the total amounts of its assets
and liabilities;
(f) liabililies (excluding short-term credit arrangements) indi-
caiing the nature of the liability and the creditor concerned;

(g) the nature of any bonds, debentures and like investments;

(h) ssving or i1nvesiment accounts, indicating their nature and
the name cf the bank or other institutions concerned,

(i) the nature of any other assets (including collections, but
excluding household and personal effects) each valued at
over $500C;

(j) the nature of any other substantial sources of income;

(k) gifts valued at more than £250 received from official sources,
or at more than $100 where received from other than
official sources;

(1) any sponsored travel or hcspitality received; and

(m) any other inlerests, such as membership of organisations,
where a conilict of interest with a Member’s public duties
could foreseeably arise or be seen to arise.

(3) REGISTER AND REGISTRAR OF MEMBERS’ INTERESTS
That—

(a) at the commencement of each Parliament, and at other times
as necessary, Mr. Speaker shall appoint an officer of the
Departrent of the House of Representatives as the Re2ist-
rar of Members’ Interests and that officer shall also be
clerk to the Committee of Members’ Interests;

(b) the Registrar of Members’ Interests shall, in accordance
with procedures determined by the Committee of Members’
Interests, maintain 2 Register of Members’ Interests in a
form to be determined by that committee from time to time:

(c) as soon as possible after the commencement of each Parlia-
n.ent and in each suhsequent calendar year during the life
of that Parliament, the Chairman of the Committee of
Members’ Interests shall table in the House a copy of the
cempleted Fegister of Members’ Interests and shall also
takle from time tc time as required any notification by 2
Member of :lteration of those interests; and
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(d) t_he Reg_ister of hiembers’ Interests shall be available for
inspection by any person under conditions to be laid down
by the Committee of iembers Interests from time to time.

(4) DECLARATION OF INTERESTS IN DEBATE AND OTHER PROCEEDINGS

That, notwithstanding the lodgement by a Member of a statement
of Fhe Member’s registrable interests and the registrable interests of
wf.uch the Member is aware (1) of the Member’s spouse and (2) of any
Children who are wholly or mainly dependent on the Member for
support, and the incorporation of that statement in a Register of
Members’ Interests, a Member shall declare any relevant interest—

(a) at the beginning of his or her speech if the Member should
participate in debate in the House, committee of the whole

House, or a commiitee of the House (or of the House and
the Senate), and

(b) as soo1i as practicable after a division is called for in the
House, committee of the whole House, or a committee ot
the House (or of the House and the Senate) if the Member
proposes to vote in that division, and

the declaration shall be recorded and indexed in the Votes and Pro-
ceedings or minutes of prcceedings (as applicable) and in any Han-
sard report of those proceedings or that division:

Provided that it shall not ke necessary for a Member to declare
an interest when directing a question seeking information in accor-
dance with standing order 142 or 143.”

It will be noted that the resclutions required the registration ot
interests witiun 28 days of the making of an oath or affirmation in
the next Farliament. However, the information was to be provided
on a form to be determined by the Committee of Members’ Interests.
The membership of that committee was not established until the 28th
day after the commencement of the new Parliament and on the fol-
lowing day the committee reported to the House that in the time
available it had not been able to determine the form and recommend-
ed that Members be granted a further period of time in which to
comply with the registration requirements. The House agreed that
this extension should be a period of 28 days from when the forms
were sent to Members by the Registrar of Members’ Interests.

Since that time, the Committee of Members’ Interests has been
endeavouring to determine a form which ean be sent to Members by
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been unable to do so because of difficulties and uncertainties in ihe
requirements contained in the House resolutions of October 1984. It
also drew atention to “the inequitable and anomalous situations
treated by the requirement that Members of the House should regis-
ter their interests while their Senate colleagues were not so required”
and expressed some concern about the public availability of the regis-
ter. It went on to seek advice whether the requirement was to stand

and, if so, requested direction on a number of matters raised in the
report.

In an interim response to the committee’s report on 29 November,
1985, the Leader of the House stated that the Government’'s view is
very clear on the matter. Registration of Members’ Interests is an
important principle to which the Government has been formally and
publicly committed for some years and it was the Governments view
that the House of Representatives should proceed to implement the
registration proposals notwithstanding the lack of action by the
Senate. It was the Government’s intention that there should be a
public register of interests, including those of a Member's spouse and
dependent children of which the Member was aware. Work would

need to be done on the detail of other matters raised by the com-
mittee.

It will be obvious from the foregoing that there is a good deal of
eluctance to the introduction of a public register of interests. In
get, a cynic might be forgiven for suggesting that if there was unani-

mous, or near unanimous, support for the proposal, the difficulties
that have been advanced could have been resolved fairly quickly.

In all of the recent discussions in Australia on this issue, two aspects
do not appear to have received sufficient attention. The first is the
existence of standing order 169 of the House preventing a Member
from voting upon 2 question in respect of which that Member has a
direct pecuniary interest, and also providing for a vote of a Member
to be challenged on a substantive motion. The second is the assess-
ment of the 1979 committee of inquiry! that—

“__. in much of the public debate on the disclosure of interests,
there has been confusion between declaration and registra-
tion. As a consequence, in the public mind, the advantages
of registration have heen overvalued and the benefits of
declaration not sufficientlv appreciated. It is not sufficient-
ly recognised, as the Strauss Committee did in relation to

—

1. Australja, Parl Paper 353/1979.




189

Members of Parliament, that a general register is directed
to the contingency that an interest might affect an office-

holder’s actions?. The proper practice should be aimed at
revealing an interest when it does so.”

The committee went on to recommend the adoption by
standing order or resolution of requirements along the lines of the
United Kingdom House of ‘Commons on 22 May, 1974:

“That, in any debate or proceedings of the House or its com-
mittees or transactions or communications which a Member
may have with other Members or with Ministers or ser-
vants of the Crown, he shall disclose any relevant pecuni-
ary interest or benefit of whatever nature, whether direct

or indirect, that he may have had, may have or may be
expecting to have.”.

Perhaps the adoption of such a requirement would satisfy all sides
of the Australian Parliament. Without it, the difficulties of imple-
raenting a compulsory system cf 1egistration, with a publicly avail-
able register, app=ar likely to remain.

2.‘EJK Houge of Commons, Select Committee on Members' Interests
(Declaration), Report 1969-70 HC 57.



APPENDIX IV (2)

THE ONE PARTY PARLIAMENT AND THE WESTMINSTER
SYSTEM

Paper presented by Hon. D N E Mutasa

In this paper I shall, but only, try to explain how one party par-
liaments are an endeavour to relate the Westminster system into the

political culture and traditions of the formerly colonised indigenous
people.

It is pertinent to say that, without exception, there was in every
British colony before colonisation, an on-going political culture and
tradition; be it in Australia, Canada, New Zealand, India or Africa.
Some of this culture was destroyed by brute force of conquest or

through “protection” and resulted in the establishment of a colony
in which British interests were paramount.

The Westminster parliamentary system is based on British culture
and {raditions. It has worked well for the British who spread it
throughout the Commonwealth. It was adapted, in the USA, to fall
within an emerging cullure of a new independent territory composed
of people who came from the UK and various parts of Europe, but
not the culture of those who were taken there from Africa as slaves
or the indigenous Aborigines, Eskimos, Maoris, Indians and Africans
who were conquered and collectively referred to as “the natives”.

The Westminster parliamentary system was introduced to former
British colonies to suit the settlers. Colonial legislative councils were,
in the main, composed of people from the UK who made laws govern-
ing the indigenous majority. Occasionally representatives of the in-
digenous majority were appointed to these legislative councils.

Pre-independence conferences held at Lancaster House provided
for the colony a written constitution aimed at satisfying the interests
of the settlers; to ensure their continued stay in the colonies. Little, if
any, regard was paid to the interests of the indigenous community.
So most of the time of the newly independent colony is taken in
making amendments tc the constitution and existing legislation. In

the course of doing that new interests and sometimes conflict
emerged.

190
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Dem.ocz.'acy originated and flourished in no-party Greek States
the majority of whose inhabitants were slaves without the righf tc;
vote, but not in multi-party Rhodesia, where, for more than half a
century, all white minority could have the vote and not the black
majoiity. A worse situation is occurring in South Africa today where

?lacks have no political rights to determine their human rights and
uture.

Most ancient pclities were monarchies or kingdoms. A move from
monarchies occurred in Europe and resulted in Republics. The West-
minster system retains the Monarch or its representative. The power
to run the State is divided between the executive, legislative and
Judiciary branches of the State,

A close look at the functioning of African Kingdoms, before colo-
nialisation, reveals that the Monarch did not function in isolation. His
counsellors performed legislative, executive and judiciary functions.

Even in the very centralised Zulu Kingdom, where the King
wielded (in theory) absolute power, in practice, he operated within
cefined limits. He always sought the advice of his council which
discussed the Kingdom's policies and programmes. They were always
guided by their unwritten but carefully understood traditions which
were the law. There were no formal opposition groups. If any such
group developed it left the Kingdom and wandered away to set up a
separate kingdom.

The entire Kingdom had the same religion and pursued common
interests. Apart from the King and his family, the Kingdom was
one class of people. It lived in harmony with itself and nature, and
respected the rights and territorial integrity of other Kingdoms.

‘These Kingdoms were, in a sense, one party states.

The colonial era produced cclonial boundaries some of which sub-
divided some Kingdoms. The Kingdoms within the confines of a
colonial territorial boundary hecame one nation. They fell under one
British flag and administration. The Kingdoms were made as uni-
form as possible. Any form of political opposition to the colonial ad-
ministration was punishable. Gradually the kingdoms were forced to
disappear. Those that remained had no political power or fell under
colonial protection. The end result was that the entire colony was
run as a one party state by a Colonial Secretary of State through the

Colonial Office. -
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The ruling party in Britain dictated to what happened in the
Colonies. There was no formal opposition, in the colonies, to the dic-
tates of the ruling British Party. Those settlers who might have be-
longed to the opposition party in the UK went along with the Colo-

nial Office which, anyway, ruled the colonies in the interest of the
settlers.

The indigenous population was, initially, totally left out of the
decision-making process. The argument of the settlers and the Colo-
nial Office seemed to be that ‘“native affairs” had to be conducted
through Native Commissioners. The less that those Commissioners
knew about native affairs the better. Besides, they were civil ser-
vants and could not argue with their political masters. They were,
however, the link and symbol of the one-part-state nature of events
during the colonial period. The indigenous people were spectators of
political events that affected their own countries’ destinies. They
were never consulted and were always blamed.

Then suddenly “the wind of change” blew all over Africa. The
colonies had to be inderendent. Political parties were allowed to be
organised to suit Whitehall’s wishes. And where Whitehall’s view did
not suit the settlers’ wishes, the emerging indigenous political leaders
were detained for “subversive activities”. In Kenya, Malawi and
Zambia, the emerging African political leadership spent long periods
in detention and were released to become political leaders and Heads
of their nations. In Zimbabwe the detained emerging political lead-
ers reorganised their parties into Liberation Movements and fought

against the settler regime prior to the attainment of national inde-
pendence.

It is important to stress that right through the political history of
British colonies in Africa the indigenous population never participat-
ed in any meaningful political organisation w?thout harassment.
However, they participated in united movements to rid themselves
of colonial domination. At the end of that domination Whitehall
seemed to desire that there should be political parties including an
official opposition.

1

This demand for political opposition groups took no regard of
Whitehall’'s former contention which, though clumsily put was more
in line with African culture and tradition that Kingdoms could not
have any formal opposition.

The compulsory end of African Kingdoms, during the colonial
period, did not mean the end of our understanding of their political
culture and tradition. With the end of colonial foreign domination
the unopposed and imposed kingdoms of the various British Colonial



193

Secretaries disappeared and were replaced with new indigenous
kingdoms. The political culture of people, which had never signifi-
cantly changed right through the colonial period required to be
brought forward and crganised into an on-going political force for the
first time. The new poiitical leadership organised people to become
members of their political organisations. Obviously, they could not
organise them into oprosition groups. Political power in itself at-
tracts more political suppurt. No one wants to be an outsider. Be-
sides, to be in opposition could be interpreted to mean dislike of the
present “kingdom” and prefercnce of the former, and, like in the past,
was looked upon contemptuously or as punishable.

In African political culture constructive ideas have always been
welcome. Those ideas could be in opposition to the main stream of
current thought but were always expressed within the community of
interests and intended to lead the whole community towards a higher
level. Destructive opposition was not tolerated for obvious reasons.
So, that commonality of political thought, interests, and expression
has to be exercised through a common political party. This way poli-
tical iradition and culture is advanced to a higher level. What used
to be the unwritten traditional law of the political kingdom becomes:
the constitution of the party and the political organisation of the
whole nation. That organisation becomes the supreme body which
ensures that the legislative, executive and judiciary functions of the

state are carried out in accordance with the will and interest of the
nation.

From this supreme political organisation is derived the various
representatives of the nation elected by the people to serve the peo-
ple’s legislative and executive interests.

The establishment of one-party states and the attendant one-party
parliaments, particularly in former British colonies, has aroused inte-
resting debate among various schools of political thought.

Most of this debate has revolved around the question of whether
the one-party system is democratic. Where participants in the debate
have accepted that the cne-party system is democratic, the discussion
degenerated into controversial comparisons of the merits and deme-
rits of the one-party and multi-party systems.

Today some political scientists are beginning to accept that the
cne-party svstem is more democratic than the multi-party system pro-
vided certain fundamental essentials of democracy are recognised and
adhered to. These include: free and periodic elections; free discus-
sion and communication at all levels, freedom to criticise the govern-

rment; maintenance cf the rule of law, and respect for human nghts
and dignity.
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Some advocates of orthodox multi-party democracy are slowly
thawing to the view that there is no party system that should be con-
sidered the sole guarantor of democracy. History has many examp-
les where both systems have produced democratic governments and

others where the same systems have yielded to dictatorial, totalitarian
and fascist regimes.

Now we turn to the political organisation of the one party. I give
below the structure of the ZANU (PF) Party which I am most fami-
liar with. Its structure and function is similar to that of other parties
suchh as Chama Cha Mapinduzi, the Malawi Congress Party, the
United National Indepe:idence Party, Kenya African National Union,
etc.

The following are the principal organs and structure of ZANU
{PF):

(a) The Peoples Congress:

This is the policy-making crgan of the Party. It convene: in
ordinary sessions once in every five years and may convene in extra-
ordinary session during the intervening period.

(b) The Central Committee:

This is the principal organ for the implementation of the policies
of the Party and the administration of the affairs of the Partv. 1t is
answerable to the Pecple’s Congress and has a membership of 90
constituted as follows:

(i) 42 members elected tv the People’s Congress upon the
nomination of the Central Committee from lists submitted
to it bv l-rovincial Executive Councils.

(ii) 18 members—? from each of the nine regional previnces ot
the Party. ’

(iii) 10 members of the National Executive Council of the

Women’s League— elected by the National Womer’s Con-
ference. -y

(iv) 10 members of the National Executive Council of the
Youth League—elected by the National Youth Conference.

(v) 10 members appointed by the President of the Party with

the approval ef the Central Committee and the Peoples‘
: Sahas s

Congress. ’ ;
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(c) The Politbureau:

This is the administrative and executive organ of the Central
Committee. It has a membership of 15. It supervises governmental
agencies through five Standing Commitees of the Central Committee;

i.e. (i) Economic Committee;
(ii) Political and Policy Committee;
(iii) Justice and Constitutional Affairs Committee;
(iv) Soecial and Welfare Committee; and
(v) Defence and Security Committee.

(d) The National Executive Council of the Women’s League
is the Principal organ of the Women’s League for the implementa-
tion of the policies of the Party and the administration of the affairs

of the Women’s League. It is composed of twenty-two members of
the Women’s League.

(e) The National Executive Council of the Youth League
is the principal organ of the Youth League responsible for the im-
plementation of the Policies of the Party and the administration of
the Affairs of the Youth League, It consists of eleven members of
the Youth League.

The Main Wing, Women’s League and Youth League each have:

9 regional Provinces made up of
all districts in that Province;

each district is made up of 10
branches or 5000 members;

each branch is made up of 10 cells
(urban) or 10 villages (rural) or
500 members; and

each cell or village is made up of
10 households or 50 members.

Tt is important to cbserve that in the event of the establishment
of a one-party state in Zimbabwe there will be country-wide partici-
pation, in the Party, by all members of the community, at the Cell
or Village level right up to the Peoples Congress.

The Party will direct the government because the Party, not the
government provides the policv which emanates from the people.
Tt has their support and loyalty which ties them to the state. The
Party integrates the nation by a method that maximizes the oppor-
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tunity of every citizen to participate on a regular and meaningful
basis in the decision making process.

The notion that the opposition may have ils chance next time
does not apply because the minority will be so small that it may
never have a chance to form a government.

From the above structure and method of organisation it can be
seen that the desire is to mobilise the whole nation into a political
awareness that had never occurred before.

It is nonsense to say that such an organisation is communist. To
the contrary, the organisation is African and serves our interests
best. It brings forward into the modern era our political culture
and tradition. Indeed communist parties organise themselves in

this manner, but it would be ridiculous to claim that they are Afri-
can.

On the other hand Britain has had political parties for nearly
200 years. The most spectacular development of the 20th centurv
history of parties in that country is not their rise but their strength
and influence. Mass parties have controlled or attempted to control
social organisations such as trade unions, youth movements and

women groups, as well as newspapers and other media of communi-
cation. |

Even though parties have existed in Britain for so long, it is
surely misleading to equate the Tories and Whigs of the 18th cen-
tury with the Conservative and Labour Parties of today. Tories and
Whigs were small cliques centred around leading families; they were
scarcely more than factions. There is virtually no relationship
between those loosely organised political bodies and the large parties
of today which claim hundreds of thousands or even millions of

members and supporters; with their regular conferences and con-
gresses.

Time has seen the decline of the Liberal Party in the 1930s and
the rise of the Labour Party in the years up to the 80s when the
Social Democratic Party emerged and formed an alliance with the
Liberal Party. How far this will mean the eclipse of the Labour
Party in the foreseeable future is yet to be seen. The point is that
the difference, in ideclogical terms, of the two dominating Parties in
Britain does not seem to us to be as great as is always portrayed.
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In 1935 the Communist Party (UK) made a formal request for
affiliation with the Labour Party. This was rejected by the National
Executive of the Labour Party because “the fundamental difference
between the democratic policy of the Labour Party and the policy
of dictatorship, which the Communist Party had been created to
promote, were irreconcilable”. Similarly, Mosely’s Fascist organi-
sation did not team up with the Conservative Party. This seems

to indicate the middle-of-the-road nature of the domineering British
parties !

Parties, in their wish to win elections, whip up popular demands
and expectations often with little regard to a government’s capacity
to meet those demands. Hence the voters’ feeling of disappointment

and betrayal when the Government’s performance falls short of the
Party’s promise.

The adversary nature of the two-party system, combined with
the all or nothing nature of the single-party government breeds ex-
cessive partisanship and encourages parties to be irresponsible when
they are in opposition. It also produces abrupt reversals of policy
when one party replaces the other in government.

There is a tendency for the presentation of poor quality policy
concocted while the party was in opposition during which it is in
relative ignorance of future circumstances, reactions of the civil
service and major interest groups in the world.

The regrettable influence of the Manifesto on British elections
encourages the production of a document which may be a piece of
window-dressing; something designed to present the party in

favoured light, more of an exercise in symbolic than substantive
politics.

The theory of responsible party government posits a set of rela-
tionships between the party, its manifesto and those who vote for
the party. It is assumed that voters implicity or explicity, support
the programme when they vote for the party.

The essence of the conventional defence of the two party system
is that at elections voters have the opportunity to choose between
different sets of issues and policies and that because of the con-
centration of power embodied in parliamentary sovereignty and
single party government, they may hold the government accountable
at the next election. Electoral studies have shown that voting deci-
sions are largely determined bv policy considerations, the party’s
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record, competence of leadership and tradition rather than specific
issues in the party manifesto.

The question has to be asked: do the different party manifestos
make any difference as to how the government is going to be run?
Analyses of manifestoes do show that there are no clear differences
between the two British parties on many policies. So the replace-

ment of one party by another in government will not have much
difference.

The point about the limits of the multi-party government may be
made more emphatically if we turn to the economy. The party’s
manifesto promises have increasingly dealt with economic matters—
inflation, growth, unemployment and prosperity. What is striking
is how little there is a consistent partisan pattern. An analysis by
Richard Rose, a political scientist, in “Do Parties Make a Diffe-
rence?” shows how the growth in public expenditure hardly cor-
relates with changes in party contrei of government since 1945. If
we turn to other macro-economic indicators, such as the size of the
public sector deficit, rates of inflation, levels of unemployment and
minimum lending rate, there have been a secular rise in each, over
time, regardless of party’s programmes or policies. The lack of
variation of these indicators according to party policy or influence
argues for the constraints of circumstances rather than the positive
influence of party ideology.

An important question therefore arises: are multi-parties neces-
sary? Are they not misleading and a waste of leadership resources?
When the leadership of any country works together for the com-

mon good of that country, the country could be a better place to live
in and in turn the world.

‘Minus the official opposition, the Westminster system is easily

applicable to a one party parliament. This has been so in Zambia
since that country became a one-party state.

Quite interesting developments have emerged in Zambia, Tanzania
and Kenya in the recruitment of new Members of Parliament. In
the past, general elections used to be a frightening experience and
occasionally led to deaths due to violence during the campaigns.
Only one candidate per constituency was put forward by each com-
peting party. Now, and in theory, the party can put forward as

many candidates as are willing to stand for election in any one
constituency .

" Since the establishment of a one-party state in Zambia. elections
are peaceful. The issue during elections is who is most capable to
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represent the interests of the people as spelt out in policies formulated
during the party congress. Those who are elected to Parliament
work within the Westminster system to achieve the objectives set
cut at congress.

Whether or not the Westminster system should be adapted is
a consideration for the future. It requires careful study and
thought. If adopted it would be important to take into consi-
deration the various pecuiiarities ¢f different African and other
ctultures and traditions. It would be absurd to adapt it to suit
the culture of one country. It is important to mention that
the practice of the Westminster system is not identical in
Canada, Australia and New Zealand but the difference is not all
that is noticeable. The Westminster system is, therefore, like
a university degree that one-party parliaments can easily graduate

b

into.



APPENDIX IV (3)

THE POLITICAL POSITION OF THE PRESIDING OFFICER
OUTSIDE PARLIAMENT WITH SPECIAL REFERENCE TO
GENERAL ELECTION

Paper presented by Ion. T. R. Vakatora
INTRODUCTION

1. T have taken the liberty of using the term “Speaker” through-
out this paper, although the title refers to the “Presiding Offi-
cer’. This is done merely for convenience during the pre-
paration of the paper. I would request that wherever the word

“Speaker” appears on the paper it should also be interpreted  as
“Presiding Officer”, as the case may be.

2. The historical development of the offices of Speakers in many
Commonwealth Countries has Leen fully described by Mr. Philip
Laundy (Honorary Secretary of the Conference) in the new edition
of his book entitled “The Office of Speaker in the Parliaments of
the Commonwealth”. 1 am grateful to him for providing in his book
many examples of the political position, sometimes precarious posi-
uion, of a Speaker, which held me in preparing this paper. I do
not, however intend to use his examples again in this paper but to
Telate them to my own experiences and to the Fiji situation. I am
sure, most of my colleagues here have interesting experiences of
their own which they would like to discuss during the discussion on
this paper.

THr PRESIDING OFFICER AS A POLITICIAN .

3. The prominent question that comes to mind and which
must be satisfied is: which comes first; the elected Member of
Parliament as a politician first and a Speaker last, or vice vefsa.

4. To my mind a Member is a politician first and a Speaker last,
because » person cannot become a Speaker unless, exceot in a few
cases, he was elected tc a seat in Parliament. It is therefore
important that although a Member of Parliament is elevated
to the high office of Speaker. He must not lose sight of the
fact that basically he is a politician. This is very important
to a Member if he wants to centinue with his political career.
Tf he loses sight of that fact it could cost him dearly at the next
election.

200
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5. Some may argue that once a Member of Parliament has
risen to the high office  of Speaker he should be above and keep
himself above politics. He should not be seen or heard to be
either privately or publicly involved in political issues affecting
national policies. Any such involvement by a Speaker can cast
a doubt on the respect and dignity of the high office of Spea-
ker. The slightest doubt that may be cast upon the Speaker will
lower the respect and dignity of that high office.

6. I believe that a Speaker can play a low-key political role
rather than being involved in national issues. The Speaker can
discuss matters which have political connotation with his consti-
tuents and pass on their comments and feelings to those higher up
in the political heirarchy. After-all he is their political representa-
tive in Parliament. I believe, a Speaker can attend as a back-stage
observer a political meeting held by his party in his constituency
or elsewhere if only for the reasons of showing his own flag. I
believe that a Speaker can participate in such governmental func-
tions as opening of new roads, schools, health centres etc, particular-
ly if such functions are held in his constituency. I believe a Speaker
can initiate his own visits to his constituency and elsewhere to in-
form himself of what is going on in the countryside rather than de-
pending on reports. I believe that a Speaker can contribute to his
party’s political funds and participate in the party’s fund raising
activities. These are the types of low profile activities that a
Speaker can be involved with if he wants to keep his political link
alive. 1f not he wou'd undoubtly be cast by the wayside by his
own political colleagues and by his constituents.

NEeEps oF THE CONSTITUENTs (ELECTORATES)

7. As the Speaker represents a constituency he would be ex-
nected by his constituents to look into their needs and problems
and to explain Government stand on certain controversial issues.
He is therefore experted to visit his constituency regularly to meet
and speak with those who have elected him to Parliament. He is
also exvected to attend social functions in his constituency or else-
where such as marriages, funerals or a church service. He contri-
butes to fund raising activities in his constituency such as for a
sporting body or for the building of a new school. In attending
these functions the Speaker could be asked questions on current
political issues or certain controversial Government policies.

8. Does a Speaker refrain from doing these things and also re-
frain from answering questions because it would be contrary to the
norm of his office, that is, to steer clear from politics? I do not think
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so myself, because I believe that these are normal activities that a
member must attend to, and possible questions that can be raised
with him when he visits his constituency. He has to try to satisty
the needs of his constituents including the need of being given a satis-
factory explanation about certain Government policies and other cyr-
rent political issues. To refrain from doing so would lower his stand
as Member with his constituents. I do not think the Speaker has

a choice but to attend io the nceds of his constituents in the way
I have described above.

THE SPEAKER VIS A VIS HIS PARTY

!

9. If a Speaker is to equip himself with up to date information
so that he could intelligently answer questions raised with him by
his constituents, he ought to keep an open line with his own politica
party. He should keep himself informed about his party’s activities
by having access tc the party’s information system such as circulars.
news letters, etc. He should also have, from time to time, private
discussions with his party colleagues who are Ministers. He should
also be identified with his party in some ways by being seen with
some of his colleagues on informal occasions such as receptions or
at recreational functions. In this way the Speaker could keep his
relationship with his party warm so that he would not be completely
forgotten and in due course cast aside because of his office. I feel
that the Speaker’s relationship with his party is imperative and
important especially if he wants to contest the next election.

SEEKING ANOTHER TERM

10. A Speaker should decide beforehand whether he wants to
have another term in Parliament as a Member or as Speaker. I feel
that this question is very important and it is for the Speaker alone
to answer it. A number of things will depend on his answer, especial-
iy how he is going to conduct himself during the general election.

11. My own view is that when the term of Parliament expires
and it is being dissolved all the cffices and appointments that were
made during the life of that Parliament expire with it. A Speaker
therefore, although still holding his office as a caretaker Speaker,
for all intents and purposes, is not even an ordinary Member of
Parliament because of Parliament’s dissolution. He should therefore
seek another term in Farliament as a Member and not as a Speaker.
If he is returned as a Member after the election and he still com-
mands the respect of other Members of Parliament and he wants
it so, he could again be elecied to that high office.



203

12. T am aware of the arguments advanced about the desirability
of a Speaker to contest an election as a Speaker and not as a Mem-
ber. Experiences in Fiji have shown that these arguments were
wrong. A Speaker who once proposed to stand as a Speaker did not
even get past the first base. Both political parties did not agree with
his proposal and in the end he was not even given a ticket by his
former political party, Thus his political career was brought to an
end. Moreover, even in Parliaments where the doctrine of Speaker
standing as Speaker is wel] established as a convention, the Spea-
ker's seat is at times, still challenged during a general election
by candidates who do not subscribe to that convention. In situations
like ours in Fiji this challenge is much more pronounced and it
would be futile to pretend that a Speaker will be elected for ano-
ther term just because he was the Speaker.

AT THE GENERAL EELECTION |

13. If my projected concept that a Member of Parliament is a
Member first and Speaker last and that he should seek anothep
term as a Member and not as a Speaker is accepted, it naturally fol-
lows that a Speaker must be fully politically involved during a
general election. He must no longer play a low profile. He must
come out in the open and speak on issues upon which the general
election is fought. He must not campaign alone and for himself but
with coileagues and for his party. He must work out his strategy not
only to ensure that he will win his seat, but more importantly to en-
sure that his party is returned with a majority enabling it to form the
Government. He should no longer be concerned with whether or
not he wil] be elected to the Speaker’s post again. There will be
other contenders to that post when Parliament re-assembles after
the general election. His energy and drive should be directed to-
wards winning a seat for himself and winning the election for his
party. That should be his sole concern until the general election is
over.

14. It is for this reason I believe, that apart from his status, the
Speaker’s salary and other office privileges in Fiji have been placed
on the same level as those pertaining to Cabinet Ministers. The
equation will also facilitate the parallel movements of Cabinet
Ministers including the Speaker. Under the Fiji situation, this is
a sensible thing to have because the field where Ministers are cho-
sen from after a general election is very limited indeed.
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fI'm: Pm;:smmc OFFICER AND WHAT IS EXPECTED OF HIM

15, After having said all that I have said above, the questiop
that should be asked now is: Can a Member who has been playing
a political role outside Parliament and during a general election
also perform satisfactorily as a Spesker? Perhaps, I would answer
this question, in this way. If I were to write down the job description

of the office of Speaker, I would probably write down the fol-
lowings:—

‘A matured person of a very high calibre imbued with dig-
nity, diplomacy, respect, patience, resolute, tolerance, im-
partiality, flexibility, humour, a sense of fair play and a
good deal of common sense.’

16. To try and find a person who meets the above job descrip-
tion, is almost impossible. He would be a very rare person indeed.
It could be said that he would be next to an angel. But if he can
display some of these rare qualities at the appropriate time and in
accordance with the mood of the House in a given situation, I be-
lieve he can do it, irrespective of his political activites. After all,
the main task of a Speaker in "arliament is to ensure that this high
institution discharges its responsibilities as expected of it. When
a general election is over, every elected Member should put aside
the differences and, together face the task of nation building. It
is the responsibility of Parliament under the guidance of the Spea-
ker to facilitate the task of nation-building as smoothly as possible.

THE NON-ELECTED SPEAKER

17. It might be appropriate to have one or two words on a Spea-
ker who is not an elected Member of Parliament. I presume that
most of the arguments expounded in this paper would not apply in
his case for the simple reason that the Speaker is not a practising
volitician. Moreover he does not belong to a political party. He is,
perhaps the ideal Speaker who does not owe any allegiance to anvone
and is perhaps seen by all Memkers of Parliament as absolutfely
impartial. It would be interesting to hear their experiences, during
their contribution to the discussion on this paper.

CoNCLUSION !

18. This paper may be viewed as one-sided as it only por.trayed
the concept that the Speaker’s political position outside Parliament
is one of involvement and not one of aloofness. This is precisely the
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intention of this paper so that, taking into account the accepted
norm that a Speaker must not be involved in politics, the paper
could generate some useful discussions.

19. It is hoped that the paper does éiiactly that and generate
discussions.



APPENDIX IV (4a)

SUBJUDICE
Paper presented by Tan Sri Daio Mohamed Zahir bin Haji Ismail

Freedom of speech is one of the liberties guaranteed by the
Constitution of many countries and Malaysia is no exception to this.

Freedom of speech is entrenched in the Malaysian Constitution
whereby Article 10(1) (a) provides:—

“Subject to clauses (2), (3) and (4) every citizen has the
right to freedom of speech and expression”.

There are limitations to this and these are provided by clause
2(a) and (4) of the same article, Clause 2(a) provides:

“Parliament may by law impose on the rights conferred by
paragraph (a) of clause 1, such restrictions as it deems
necessary or expedient with interest of the security of the
Federation or any part thereof, friendly relations with
other countries, public order or morality and restrictions
designed to protect the privileges of Parliament or of any
Legislative Assembly or to provide against contempt of
Court, defamiation, or incitement of any offence.”

Clause (4) provides:

“In imposing restrictions in the interest of the security of the
Federation or any part thereof or public order under
clause (2)(a), Parliament may pass law prohibiting the
questioning of any matter, right, status, position, privilege,
sovereignty or prerogative established or protected by
the provisions of Part III, Article 152, 153 or 181 otherwise

than in relation to the implementation thereof as may be
specified in such law.’,

From the above it can be seen that the freedom of speech and
expression subject to certain restrictions is guaranteed under the
constitution. Members of both Houses in Parliament (the House
of Representatives and the Senate) enjoyed the same freedom and
even more freedom when they delivered their speeches in any motion

206
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or debate in any of the Houses. Even this freedom is subject to cer-
tain restrictions as stated in Article 10(2)(a) of the Constitution
(see the underlined). Amongst these restrictions which we are con-
cerned with in this paper is an act of contempt of court. An act

tantamount to contempt of court in this instance is contravening the
rule of sub-judice,

2. “Sub-judice” means a matter which is under consideration or
as it is popularly known a matter which is under the consideration
of a court of law which is awaiting a decision or a verdict. It is
well known principle, a matter which is sub-judice shall not be dis-
cussed or critised and if anybody contravenes this rule will commit
an offence of contempt of court. This restriction is also applicable
to discussion or the matter being raised in Parliament. In Malaysia
this restriction is clearly spelt out in the Standing Orders of both
houses. Standing Order 23(g) of the House of Representatives
(what is known in Malaysia the Standing Orders of the Dewan
Rakyat) and Standing Order 22(g) of the Senate provides:—

“Every question shall conform to the following rules:

(a) a question shall not be so drafted as to be likely to

prejudice a case under trial, or be asked on any matter
which is sub-judice.”

Standing Order 36(2) of the House of Representatives and Standing
Order 34(2) of the Senate provide the following:

“Reference shall be made to any matter which is sub-judice

in such a way as it might in the opinion of the Chair pre-
judice the interests of parties thereto.”.

In both insiances the Chair of each house has the discretion io
decide whether a question or a matter in debate is sub-judice or
otherwise. On this freedom the court in the case of the Attorney

General v. Times Newspapers Ltd. (1974) AC 274 Lord Reed at page
294 said:

“The laws on this subject (referring to the law of contempt
of court) is and must be founded entirely on public
policy. It is not there to protect the private rights of
parties to a litigation or prosecution, It is there to pre-
vent interference with the administration of justice and
it should in my judgment be limited to what is reasonably
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necessary for that purpose. Public policy generally re-
quires a balancing of interests which may conflict. Free-
dom of speech should not be limited to any greater extent
than is mecessary, but it cannot be allowed where there
would be real prejudice to the administration of justice.”.

It is a matter of public policy which requires a balancing of interests
on the freedom of speech in Parliament. It will not be in the inte-
rest of Parliament to interfere with the administration of justice in a
court of law and likewise it would nct be in the interest of the court to
interfere with the proceedings of the Houses of Parliament. Thus
the principle of the division of powers must be followed strictly
wherever possible, It will be catastrophe if Parliament interferes
with the administration of justice carried out by the court and the
court interfering with the proceedings in Parliament. Anyway the
guiding principle whether a matter is sub-judice or otherwise as
adopted by the House of Commons in United Kingdom is more or
less adopted by the Malaysian Parliament.

3. The House of Commons in the United Kingdom has passed a
resolution on 23rd July, 1963 which set out the rule of sub-judice
in detail. Under that resolution the House of Commons is not al-
lowed to refer in any debate, motion or question to matters await-
ing including supplementary question of any matter which is under
adjudication in any court of law exercising criminal jurisdiction
from the moment the law is set in motion by a charge being made
to the time when the verdict or the sentence has been pronounced.
This restriction shall continue even after the verdict or the pronounc-
ement of sentence has been made when an appeal is pending. The
restriction is only lifted when the appeal has been disposed of or
where there is no appeal after the time period of appeal has lapsed.
The same principle applies to matters in civi] courts whereby the
restriction is only lifted after the delivery of the judgment or the
final disposal of the case. As for a court martial case the restric-
tions begin when the charge is made until the sentence has been
confirmed or promulgated and again when there is an appeal until

the disposal of such appeal.

4. By another resolution passed in June 1972 the House of Com-
mons gave the discretion to the Chair to make references of matters
awaiting or adjudication in all civil courts in debates, motions or
questions in so far as such matters relate to ministerial decisions
which cannot be challenged in court except on grounds of bad faith,
or concern issues of national importance. Although the Chair is
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allow'ed.this discretion, it should be exercised so as to refer to mat-
ters lf. 1l 13 apparent that there is real and substantial ‘danger of
prejudice to the proceedings.

o. What matters are deemed to be sub-judice? As stated
earlier, a person who contravenes the sub-judice rule will commit an
offence of contempt of court. A contempt of court is an act or omis-
sion calculated to interfere with the administration of justice.
As for Parliament it is more of an act rather than an omission. It
is calculated to prejudice the due administration of justice if there
is a real risk as opposed to a remote possibility that prejudice will
result. In the case of the Attorney General v. Times Newspapers
(1974) A.C. 273 Lord Diplock outlined the various ways in which
the due administration of justice might be prejudiced. He said:

“The due administration of justice requires first that all citi-
zens should have unhindered access to the comstitutional-
ly established courts of criminal or civil jurisdiction for
.the determination of disputes as to their legal rights and
liabilities; secondly, that they should be able to rely upon
obtaining in the courts the arbitrament of a tribunal
which is free from bias against any party and whose deci-
sion will be based upon those facts only that have been
proved in evidence adduced before it in accordance with
procedure adopted in courts of law; and thirdly that, once
the dispute has been submitted to a court of law, they
should be able to rely upon their being no usurpation
by any other person of the 'function of that court to de-
cide it according to the law. Conduct which is calculated
to prejudice any of these requirements or to undermine
the public confidence that they will be observed is a con-
tempt of court.”

The definition given by Lord Diplock above is very wide which in-
cludes the rule of sub-judice such as usurpation by a person or body
of persons of the function of a court of law to decide a matter in
according to the law and this inclades conduct which is calculated
to pre-judice that requirement or to undermine the public confidence.
The most well known contempts are contempts in the case of the
courts, acts calculated to prejudice the fair trial of a pending cause,
publications scandalising the court, revenge exacted for acts done
in the court of litigation, abuse of the process of the court and breach

of duty by an officer of the crurt,
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6. As stated earlier, this paper is not dealing in all aspects of
contempts of court but only one avenue of contempt viz. breach of
the sub-judice rule especially in conmection with rights of Parlia-
mert. In this respect we are concerned only with speech and expres-
sion in Parliament which is intended or likely to prejudice fair trial
or conduct of proceedings which in other words tends to impair the
impartiality of the court which is to try the proceedings or by deter-
ring or influencing the evidence given by witnesses or impairs the
ability of the court to determine the true facts. For this purpose
we are only concerned with publications. A publication may also be
Punishable as a contempt of court which has the effect of deterring
or inhibiting parties in the conduct of their proceedings by prejudi-
cial discussion of the merits or facts of the case before the proceed-
ings have been determined by a court of law. Publication may be
in any form including words spoken, written or otherwise publish-
ed. It does not matter to whom the publication is addressed,
whether to one person or a body of persons but the court may take
that into consideration in any proceedings for contempt of these
facts in order to establish sufficient prejudice to constitute a con-
tempt. It must be remembered a jury are more likly to be swayed
by prejudicia] matter than a judge. Thus it is always a serious mat-
ter to publish matter which may prejudice a jury against any per-
son. It is also against the rule of sub-judice to publish statements
which prejudge an issue in pending cause. Anyway, this will not
prevent general discussion on the adequacy of the legal system to
meet a particular situation, nor the continuance of a public discus-
sion already begun before a proceedings commenced provided that
the discussion is not deliberately used as a vehicle to prejudge the
proceedings. There are many ways by which prejudgment may
occur such as by stating a conclusion about a particular issue in the
case or by making a statement which might make the tribunal to
reach one conclusion rather than the other or by assertion that one
side or the other will win or an assertion that the accused person
is guilty or innocent. A sub-judice publication may not necessarily
be that it should be shown actually to prejudice a fair trial or the
conduct of proceedings but it must be shown that the publication is
likely or tends to prejudice a trial or conduct of the action. The
degree of risk of prejudice, while not material to the question
whether a contempt has been committed, is a material factor in
determining what punishment, if any, should be imposed. It is also
sub-judice to comment on the character or the conduct of an accused
rerson which tends tc prejudice the fair trial of the accused. It
would be a serious contempt to publish the criminal record of an
accused person or to comment on his previous bad character before
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trial or to publish a confession to crime by an accused out of court,
even if the confession is true, An adverse comment on a party
need not refer directly to the subject of a pending proceedings but

if the comment is calculated to prejudice the trial of the proceedings
it will be sub-judice.

7. It is sub-judice to make a publication which is calculated to
impair the ability of the court to determine the true facts in criminal
proceedings, by deterring witnesses in tainting the evidence given
by witnesses. It is also sub-judice to publish comment which is like-
ly to hold up a witness or potentia] witness in a criminal trial, to
publish criticism or approprium, or which attacks the veracity of a
particular witness. A publication which is calculated to affect or
influence the evidence which a witness may give is also sub-judice.

8. The relevant date for determining whether a publication is
calculated to prejudice a fair tria] of criminal proceedings is the date
and time of the publication. In general no publication can amount
to a contempt unless at the date of publication criminal proceedings
are either pending or imminent. Generally a criminal prosecution
is said to be pending at any time after a person has been arrested
and is in custody. There is no necessity for that person to be com-
mitted for trial or for him to be brought before the court. A criminal
prosecution is said to be pending until the verdict or the sentence is
pronounced or when there is an appeal the disposal of the appeals.
In other words the sub-judice rule will apply until the proceedings
are finally concluded and no further appeal is possible, either because
of the rights of appeal have been exhausted or because the time for
filing his notice of appeal has elapsed. This is also true of the pro-
ceedings in a civil court where a retrial is ordered until the case is
disposed of. As to a court-martial case the sub-judice rule will apply
until the sentence of the court is confirmed and promulgated and
when he appealed until the disposal of his appeal.

9. In conclusion I am of the view that Parliament should help to
uphold this sub-judice rule and maintain the separation of powers
between the legislature and the judiciary. I am of the opinion that
it will do more harm than good if any of these two bodies start
interfering in the busines of the other. The independence of these
two bodies must be maintained.
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THE SPEAKER AND THE QUESTION PERIOD

Paper presented by Tan Sri Dato’ Mohamed Zahir bin Haji Ismail

It was Speaker Cornwell, I believe, who said in the first ever re-
corded ruling on questions in Parliament in 1783:

“Any member has in my opinion, a right to put a question to
a Minister or a person in office, and that person has a
right to answer or not to answer as he thinks proper”.

That was ruled sixty-two years after a question was asked for the
first time ever in Parliament in 1721.

The practice of asking questions in Parliament was to remain a
novelty for another fifty years or so till 1835 when the first printed
notice of Questions in the business of parliament appeared; yet another
fifty years was to elapse, until the 1880’s, when questions in Parliament
began to be asked at the prescribed time and according to prescribed
rules. Since then the practice has grown to assume, in the words of
Sir Ivor Jennings, “the utmost Constitutional importance, “its recemt
origins notwithstanding.”

Many factors have been cited to account for its slow growth as a
parliamentary institution. Amongst these are the conservatism of

procedure; Westminster’s lack of control over many aspects of admin-
istration; the knowledge that Government did not have the means to

provide much in the way of information; the relative calm of the
political scene then and the lack of means for publicity to be given to
proceedings in Parliament. Nevertheless it has grown to be an insti-
tution common to all our respective parliaments today.

Firstly, its appearance on the Order Papers is inevitable, T believe,
in all our Assemblies.

Secondly, it has become the liveliest part of the parliamentary day.

And thirdly, if I may add, also the most taxing on the presiding
Officers, wits if not his wisdom.

212 T
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It has also evolved to be many things. It has become a test of a
Government’s accountability; an indispensable part of the art of
opposition; and an impetus to bureaucratic inertia. It has also become
the most important opportunity for the ventilation of grievances; a
sparring ground for testing the worth of a Minister or Member. It
has not only become the expression of the desire for redress but also
the desire to embarrass. It has also at times become the forum wherein
an individual complaint may yet be heard, through his representative,
by an increasingly deaf and impersonal Government, all these over
and above its original intent of providing information as well as pro-
viding the opportunity to press for action.

Perhaps the Question Period would not have grown to assume such
importance had there been no corresponding growth in the practice
ol allowing supplemeutary questions. Surely, instances are few and
far between in our respective parliaments where the main question is
not followed quickly by a multitude of supplementary questions,
limited only by the Speaker’s discretion.

At this point, it would be enlightening for us to look at two rulings
in the matter of the supplementary question.

In 1901, Speaker Cully ruled:

“Strictly speaking a supplementary question is only in order
when it is asked in order to elucidate some ambiguity or
to supply some omission in the original answer.”

As late as 1958, Speaker Morrison ruled on what had by then
already become accepted practice yet not enjoyed by Members as a
matter of right: K

“It is 2 matter of discretion and judgement in each case and
no doubt, when it is a matter of discretion, there is a
matter of discretion, there is a difference of opinion. Dis-
cretion is a matter of opinion. There is no such right.”

Yet today supplementary questions are surely the essence of the Ques-
tion period in all our respective Parliaments,

I have tried to show in the preceding paragraphs how decisions
from the Chair at Westminster have shaped the Question Period to be
as we recognise it today. So, also have our own rulings determined
its character in our own respective- Assemblies. We have much in
common in the way of the broad principles determining admissibility,
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or rather, inadmissibility, of questions. Yet each of our respective
legislatures must of necessity respond to different circumstances and
evolve in different, though not necessarily divergent, directiong in so
far as the preservation of parliamentary democracy is concerned. Gen-
uine considerations of internal security might make a question inad-
missible in one parliament whilst being very much admissible judged
by the Standing Orders of another, in letter and in spirit. I, for one,
make no apology for the continued existence of Standing Order 23(2)
of the Malaysian House of Representatives which deals in part with
the inadmissibility of questions which tend to promote feelings of ill-
will or hostility between different communities in the country or
infringes any of the provisions of our Sedition Act, which incidentally

was enacted in 1948, nine years before we became an independent
nation.

Again on the point of differences I do not know how many of your
parliaments share with ours the dubious distinction of not having a
well developed rota system in the tabling of questions.

I note with admiration how the parliamentary secretariat in India
have published a guide, as to which Minister is responsible for what, in
order that Members may direct their questions correctly, rather than
cope with the awkwardness of transferred questions. This must surely
be an innovation horn out of necessity, for a Parliament and &
nation as large and as complex as yours.

All in all perhaps the only principle that will not be subject to
innovation is the one that makes the Speaker the sole arbiter of the
admissibility of questions.

Whilst on the subject of the Speaker’s discretionery powers with
regard to the admissibility of questions. I take the opportunity of
humbly making some comment on Mr. Philip Laundy’s perception of
some of the powers vested in the Malaysian Speaker as elaborated in
his magnificent book, “The office of Speaker in the Parliaments of the

Commonwealth,” published by Quiller Press, London, 1984. Mr.
Laundy writes :

“Some of the powers vested in the Malaysian Speaker are some-
what unusual. In certain circumstances he can oblige a
minister to answer a question, although this is a power
which is rarely invoked. Standing Order 23(4) gives a
minister the right to refuse to answer a question on the
ground of public interest ‘with the approval of Tuan Yang
di-Pertua’. If a minister refused to answer a question
without giving a reason it is likely that the Speaker would
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ask him to provide a reason. If, for example, a minister
declined to answer a supplementary question on the
ground that it was irrelevant to the main question, the
Speaker, if he thought otherwise, might rule thai it was
relevant”.

Mr. Laundy’s interpretation of the said Standing Order may be
entirely correot in a peculiar situation where any edge Speaker vents
his petulance on a young, arrogant junior minister as may have actually
happened on occasion, However in my opinion it should not be the
correct perception of the spirit and intent of Standing Order 23(4).
The qualification, “with the approval of the Tuan Yang di-Pertua,”
in the said Standing Order is merely symbolic; somewhat analogous in
spirit to the spirit of Royal Assent; included perhaps to merely reiterate
that in matters relating to Questions, the Speaker shall always be the
unquestioned arbiter—well, almost always that is, for truly, the
Malaysian Parliament included, if a Minister refuses to answer a
supplementary the Speaker would best be advised to call out the next
name on the Order Paper.

Somebody once wrote that the Question Period has the characteris-
tics of parliamentary proceedings in microcosm. 1 am in agreement
with this view except for the stress factor, which contrary to under-
going diminution actually becomes amplified many times over during
Question times. I have no doubt that the Question Period is detri-
mental to a Speaker’s health.

Personally, I am inclined to view Question Period in two aspects.
The first is that which included all ‘he ingredients that goes into it
before the cooking actually begins. They relate entirely to the main
question and involves principally considerations of admissibility and
propriety. This is the lighter and more comfortable aspect. One is
accorded the luxury of anticipation as well as deliberations: consulta-
tion as well as reference, not to mention the benefit of meticulous prior
scrutiny by those jealous guardians of parliamentary tradition, the
Clerks. One decides comfortably trom the cosiness of one’s chamber,
confident in the knowledge that one’s decision has been based on clear
principles and precedents. Sadly, this first aspect does not amount,
by any stretch of the imagination, to an equivalent of a dress rehearsal;
one can never reallv prevare oneself for the real performance, which
ts the Question Period itself. From the moment the words, “Mr.
Sveaker Sir, Question Number One,” are uttered, conditioned re-
flexes are triggered; vague fears assume frightful coherence.
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“What is the mood today? Will it be frivolous? Will it be com-
bative? Will there be mud? Will blood be drawn? Those school
children in the gallery, will they see the best traditions of Parliament?
That ruling yesterday on relevance, I was right? Here’s that show-
off again with another supplementary,” such are the thoughts that may
cross Mr. Speaker’s mind in those critical minutes before he gathers
himself into his robes in spirit.

What about Mr, Speaker's mood and disposition Will he be
detached and consistent today? Will his own political belief colour
his rulings? Will he be obviously harsh with some and unduly in-
gratiating with others? Just as a Speaker could shape the Question
Period so would it show him up—more so .han any other proceed-
ing,—due to its spontaneity.

The Question Period really belongs to the supplementary question,
rotwithstanding its being only a Member’s privilege, not a right, to
ask. A Speaker may easily ignore this at his own peril. I believe it
helps. to keep one’s instincts at bay, about motive and purpose of
questions, when monitoring supplementaries.

On the other hand because the rules that apply to the main ques-
tion are also those that apply to the supplementary, the only difference
being that they have to be applied almost instinctively, the Chair
can be a very lonely place, especially so when the Leader of the
Opposition throws a barbed supplementary of questionable admissi-
bility and doubtful relevance at the Prime Minister on a day when
the public gallery is overflowing.

In conclusion, I would like to mention in passing a particular prob-
lem in my experience in the Malaysian House of Representatives.
There is an increasing tendency for supplmentary questions to not only
become longer and longer but also to assume the nature of stacked
or composite questions, some parts clearly admissible, some parts
doubtful. T have tried to cope with this problem by only allowing the
clearly admissible parts. As for checking this tendency in general
so that the entire Question Period may not be exhausted by the House
ultimatelv being atle to deal with only two or three main quescions.
I have in brave moments dared to instruct that supplementaries be pre-
cise and smecific. In the latter 1 cannot take comfort from any
standing Order as at present. Perhaps it is time far yet another
amendment in the Standing Orders.
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METHOD OF VOTING, INCLUDING THE MANNER OF
ELECTING THE SPEAKER

Psper presented by the How'ble Tan Sri Dato Mohaméd Zahir Bin
Haji Ismail

1. The voting process in Parliament is an extension of the demo-
eratic process of voting in an election whereby the winning party or
the majority, is allowed to run the affairs of the country, after both
the majority and minority have had their say. While the election is
governed by statute (The Election Act), the method of voting in
Parliament is determined by the Standing Orders as well as the
Supreme Law of the country—the Constitution. In the case of
Malaysia, the Constitution stipulates that subject to certain provisions
of the Constitution. each House of Parliament shall regulate its own
procedure, including methods of voting.

1.1. In this Paper, 1 shall briefly trace the manner in which the
Speaker is elected by the House of Representatives (Dewan Rakyat)
in Malaysia and the methods of voting by the House, and I believe
the procedure would be similar in other Commonwealth Parliaments

with varying degrees of modificationg to suit the particular requirements
of each country.

2. MANNER OF ELECTING THE SPEAKER

After a general election, on the first day of the meeting of the
Hoqse of Representatives of Malaysia the first item of the Order of
Business of the House shall be the election of the Speaker.

2.1. Every member of the House who wishes to propose as Speaker
a person who is either a member of the House, or is qualified for
election as such a member,! shall after ascertaining the person’s
willingness, notify the Clerk of his proposal in writing at least fourteen
days before the meeting. At the meeting itself a member addressing
himself to the Clerk shall propose some other member (or person)?
who is present and whose name had been intimated to the Clerk earlier
to be elected as the Speaker of the House, and move, “That. ..
(name)....do take the Chair of this House as Speaker.” The
proposal shall be seconded but no debate shall be allowed.

L Wi . .
With effect from August, 1964 the Constitution of Malaysia was amended to provide
that the House «f Representatives may, if it so chooses, elect as its Speaker a percon

who is  not elected as a member of the House, but he shall have no casting vote.
* Refers to a non-member as in (1).
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2.2 If only one member (or person) be so proposed and second-
ed as Speaker, he shall be declared by the Clerk to have been elect-
ed without the question being put to the House. If more than one
member (or person) be so proposed and seconded, the House shall
proceed to elect a Speaker by ballot, |

2.3 For the purpuse of a ballot, the Clerk shall give to each
member present a ballot paper on which the member may write
the name of the member (or person) for whom he wishes to vote
and sign it. The folded ballot papers are collected by the Clerk, or

an officer of the House decputed by him, and counted by the Clerk
at the Table of the House, after which the result of the ballot is
declared by him to the House.

2.4 Where more than two candidates have been proposed and
at the first ballot no candidate obtaing more votes than the aggre-
gate votes obtained by the other candidates, the candidate who has
obtained the smallest number of votes shall be excluded from the
election and balloting shall proceed until one candidate obtains more
votes than the remaining candidate or the aggregate votes of the
remaining candidates as the csse may be.

2.5. Where at any ballot between two candidates the votes are
equal, another ballot shall be held; and if at such ballot the
votes are still equal, the determination shall be by lot which shall
be drawn in such manner as the Clerk shall decide.

2.6. After the ballot papers are counted they shall be placed in
a box, sealed and kept by the Clerk for one calendar month and
then, subject to any direction by the House, the Clerk shall burn
the ballot papers and certify to the House that this has been done.

2.7 Once the Clerk declares that a member (or person) has
been elected as Speaker, the newly elected Speaker is scorted to
the Speaker’s Chair by the proposer and seconder of the motion
for his election. The first thing that the Speaker does on his
election is to take and subscribe the Oath of office set out in
the Constitution.

2.8. The procedure for the election of the Deputy Speaker is
nearly the same as that for the election of the Speaker, ex-

cept that the election shall be conducted by the Speaker instead
of the Clerk.

2.9. Tt might be of interest to note that in the case of
Malaysia while during any absence of the Speaker from a sitting
of the House of Representatives the Deputy Speaker, or, if he
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is .also absent, such - other member as may be determined by the
House shall act as the Speaker, “The House shall transact no business

while the office of Speaker is vacant other than the election of a
S_peake?.”3

3. METHODS OF VOTING

The voting in the House of Representatives is effected either by
a collection of voices or by a division. When the House is asked to
decide on a question, the Speaker puts the question to the House
and then invites members to say orally “Aye” if they are in
favour, or “No” if they are against the question; and from the
response he receives, he decides whether the “Ayes” or “Noes™
have it and announce the result to the House accordingly.

3.1. In accordance with the Constitution, decisions of the

House are made on a simple majority of members voting except
in the following cases:

(i) A Bill to make any amendment to the Constitution re-
quires at its second and third reading in the House
the votes of not less than two-thirds of the ftotal
number of members of that House. However, if such a
Bill intends to make an amendment merely relating to
the forms of oaths and affirmations, or is incidental to
or consequential on the legislative powers conferred on
Parliament by certain provisions of the Constitution, it
may be passed on the votes of a simple majority of
the members voting.

(i) When the Election Commission has submitted a report
on the delimitation of constituencies to the Prime Minister,
the Prime Minister has to submit the report to the Dewan
Rakyat together with a draft Order which, if approved
by a Resolution of the Dewan Rakyat, will enable the
Prime Minister to submit it to the Yang di-Pertuan Agong
(King)* in order to give effect to the recommen-
dations contained in the report. Such a Resolution
must be supported by the votes of not less than one-
half of the total number of members of the House.

(1ij) Where a State Legislature enacts a legislation regarding
the cancellation of a Malay reserve land, such a legisla-
tion must be approved by a Resolution in each House

of Parliament with the votes of two-thirds of the
members voting

s 3 Vide Article 57 of the Malaysian Constituticne
¢ Head of State of Malaysia.
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3.2. When a question before the House is determined by the
Speaker by “voice Votes”, a member is entitled to challenge the
decision of the Speoker and request that the question concesn-
ed be decided by a division. When such a request is made, the
Speaker will ask members supporting the request to rise in their
places and will not concede to the request unless at least 15
members so rise. However, the Speaker may himself call for a
division in cases where the votes of a specified majority of members
are necessary, such as a Bill to amend the Constitution.

Procedure in relation to Divisions

3.3 Where a division has been ordered, the Clerk rings the
bell to summon members who may be present in the pre-
mises to take their seats in the Chamber. The Clerk then rises
and says, “Honourable Members 1n favour, please stand” and those
members in favour wili rise and they will be counted by Tellers
who have been previously appointed by the Speaker. The votes of
members against, and those abstaining from voting, are obtained in a
similar manner. The Tellers will then hand over their figures to
the Clerk who will total the number of “Ayes” and “Noes” and those
who abstained from voting, and finally submit the result to the Spea-
ker who will accordingly announce it to the House.

Votes and Proceedings

3.4 In addition to recording all the business transacted in the
House, the Papers presented and the names of members present or
absent, the Votes and Proceedings record all the votes taken in
the House. When a decision is obtained by a voice vote, the
record merely states that the House has agreed or disagreed
with the question, but if there has been a division then the re-
cord will also show the names and the total number of
‘members voting in favour and against the question and those abstain-
ing from voting. The Votes and Proceedings are signed by the Spea-
ker and the House issues them to members the next day after the
sitting in cyclostyled form and these are later printed and reissued.

Voting in relation to Motions

4. Motions can only be introduced in the House after due notice

- except in the case of procedural motions and motions relating to
‘matters of privilege. Certain motions can only be moved by Minis-

ters. Before a vote is taken, all motions can be debated and am-

ended by the House, except those expressly prevented by the Stand-

ing Orders from being debated or amended and these include a
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Motion on the election of the Speaker, a motion to alter the time of
sitting of the House etc. When dealing with a motion, the House
does not go into Committee of the whole House except in the case
of a mction on the Development (or Supplementary Development)
Estimates.

4.1. When the debate on & motion has been concluded, the Spea-
ker will put the question:— e o rAmIYeR

“Hon'ble Members, 1 will now put the question: (reads the
motion). Those in favour say “Aye” (pause), those
against say “No”". The “Ayes/Noes” have it. The
Motion is agreed disagreed to.”

If an amendment has been proposed to a motion, a vote is first
taken on the amendment before the original motion is voted on.

Procedure on the annual Development Estimates

5. In considering this particular motion, the House follows a
procedure different from that of ordinary motions, in that like in
the case of a Bill, the Motion is debated in two stages: firstly, in the
House itself when the general principles of the motion are debated
and secondly, in the Committee of the whole House when appropria-
tions for individual Heads of Expenditure are discussed and voted on.

5.1 Debates on the Supply Bill and the Development Estimates
are done simultaneously now. This is done through the device that
immediately after the Motion for the Second Reading of the
Supply Bill has been proposed and seconded—i.e. immediately after
the Budget Speech by the Minister of Finance—a Motion is proposed
1o refer to a Committee of the whole House, the Resolution on theé
Development Estimates.

5.2. After a debate lasting 11 days, a vote is taken on the Se-
cond Reading of the Supply Bill, immediately followed by a
vote on the Development Estimates’ Motion; and when both have
been agreed to, the Bill and the Resolution stand committed to a
gommjttce of the whole House, better known as the Committee of

upply.

5.3. In the Comnmittee of Supply, debates on the Supply Heads
and Development Heads of Expenditure are carried out simultaneous-
ly but the voting on each Head is done separately, i.e. the Chair
proposes the Supply Head concerned first and immediately after =
Vote is taken on the Development Head: te
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“That the expenditure shown in Head...... of the Develop-
ment Estimates for the year...... be approved.”

A voice vote is taken and if the Committee of the whole House

agrees to the question, the sum shown against the Head concerned
is agreed to and stands part of it.

5.4. When each Head of Expenditure has been proposed by the
Chairman in the Committee of Supply any member may propose an
amendment to the question, viz., to reduce by $...... the sum
allotted to that Head, or to any sub-head or item of that Head,
provided he has given 2 days’ notice of the amendment. Any such
amendments have to be disposed of first before the original question
is proposed for voting.

5.5. When all the questions on all the Heads of Expenditure in
both the Ordinary and Development Estimates have been disposed
of and the Bill has been passed by the Committee, the Chairman
_shall put to the Committee for vote the Resolution on the Deve-
Jopment Estimates. On the Motion being agreed to, it shall be
.reported forthwith te the House immediately following the report to
the House that the Supply Biil has been passed by the €Committee.

. 5.6. After a motion for the third reading of the Supply Bill has
been proposed and the Bill has been read the third time, a Minister
shall immediately move for the adoption of the Resolution on the
Development Estimates on the following terms: . |

“Mr. Speaker, Sir; 1 beg to report that the Committee has

considered the motion referred to it and has agreed to

- it. T .accordingly move that....(terms of ‘motion as
set out in ;> Order Paper) be agreed to.”

‘The Speaker would then put the question to vote and if the “Ayes”
have -it, .then the Motion is agreed to.

.5.7 . The voting procedure on - Supplementary Development
‘Estimates would be similar but the time allotted for debates would
be much shorter.

. <VOTING IN. RELATION To BILLS

6. The First Reading of a Bill does not invalve any voting by
members but the mere presentation of a Bill to the ~House by a
Minister constitutes the First Reading.
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6.1. The Second Reading of a Bill is the most important stage,
for it is here that the general principles of the Bill are debated. A
Bill cannot be read a second time until it hag been printed and
circulated to members. When the second reading of any Bill is re-
ached in the Order of Business; a motion is proposed, “That the
Bill be now read a second time” and at the end of the debate the
Speaker proposes the question to the House and the voting is done
by voice vote (except in a case of a Constitution Amendment Bill,
as stated earlier, where a division is ordered). On the second
reading of a Bill, an amendment, of which at least one day’s notice
has been given, may be proposed.

6.2. When the debate on the second reading has been complet-
ed, the House will automatically (i.e. without the necessity of a
motion) resolve itself into a Committee of the whole House. The
Clerk shall then call the number of clause and if no amendment is
proposed thereto the Chairman shall propose the Question, “That
Clause. .. ... stand part of the Bill” and when all members who wish
'to speak thereon have spoken, he shall put that question to the Com-
mittee for its decision. When all the Clauses are put to vote and
agreed to in this manner, then the Schedule/s (if any) and finally the
Preamble (if any) are dealt with in the same way. The Minister in
charge of the Bill then moves. ‘“That the Bill (as amended if any
amendment has been made at the Committee Stage) be reported to
the House”, and the question thereon shall be decided without am-
endment or debate. As soon as this is done, the House resumes and
the Minister in charge of the Bill reports it to the House and moves
for its Third Reading; such a motion shall be seconded and the Spea-
ker then calls for a vote on the third reading, and when an affirma-
tive vote is given the Bill is read the third time and passed.

6.3. When a Bill is referred to a Special Select Committee by
way of a Resolution, the Committee will make its report to the House
and if amendments have been made to the Bill by the Committee,
such report must contain the whole text of the Bill as amended or, if
this is not practicable, the text of every Clause or Schedule amended
or added to the Bill. The House must formally accept the report
on a motion “That the report of the Select Committee be approved.”
If that motion ig agreed to without amendment, the House may

proceed to the third reading of the Bill as reported from the Select
Committee .

Procedure on the Supply Bill

. 6.4. The draft estimates of Federal expenditure f6r the succeed-
Ing year shall be laid upon the Table before the introduction into the
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House of the annual Supply Bill (the Finance Minister’s Budget
Speech is at the second reading stage). (The voting procedure in
relation to the Supply Bill is fully detailed while discussing the proce-
dure on the annual Development Estimates). When vote is taken
on each Head of Expenditure in the Schedule to the Supply Bill in
the Committee of Supply, the question proposed is as follows:

“That the sum of $...... for Head. ... .stand part of the
Schedule.”

6.5. The procedure for Supplementary Supply Bills is the same
as for the Supply Bill but the period allowed for debates is much
shorter.

7. Finally, all the Select Committees of the House periodically
submit their reports to the House and while any member may move
a motion (after giving at least two days’ notice) for the formal
adoption of any of these reports, in practice a vote is taken only in
respect of certain reports to formally adopt them and these are usually
reports that contain reccmmendations which the relevant Commit-
tees wish the House to implement.
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b

THE SPEAKER AND THE USE OF PRECEDENT
&
DISCRETIONARY POWERS OF THE CHAIR

Paper presented by Tan Sri Dato Mohamed Zahir-bin Haji Ismail

It would be more convenient for me to join these two subjects
under one paper, because I think, both matters are interelated. 1In
fact to a certain extent whether or not to follow any precedent de-
pends on the discretion of the Speaker. There may be even two or
three precedents made on the same matter and it is therefore up to
the discretion of the Chair which one to follow or even to create a
new precedent. Precedents in most countries in the Commonwealth
having young Parliaments depend largely on the requirement of that
particular country or, if the Speaker thinks that the precedent as set
out in the Westminster is a good one, not being repugnant with
any local custom, he may adopt it.

But the main consideration is this. Do Parliaments have to bind
their decisions with Lrccedents, irrespective of whether any particular
precedent has outlived its usefulness? If this were to be the case
then the principle, which may by itself a precedent, that a Parliament
cannot bind the future Parliament is rendered valueless. In the
judiciary, the highest ccurt in the land normally has the inherent
power to set aside its own precedents and the precedents of the
lower courts. They will set aside any precedents that are repugnant
1o the order of the day. Thus, a counsel appearing in the highest
court may seek to set aside any precedent that may be in his way,
but he cannot do so in a lower court which will be bound by the
precedents of the higher tribunal. A subordinate court can however

set aside its own precedents which is only, to itself, a persuasive au-
thority.

What is the position in a Parliament then? I am of the opinion
that precedent in a House is also a persuasive authority: being the
highest Court in the land a Parliament is entitled to follow any pre-
<edent or ignore it altogether or create a new one.
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Thus looking at it closely, the so-called precedents in a Parlia-
ment cannot be regarded as binding precedents that can be relied
upon as in the subordinate courts. Although a Speaker will be slow

to act against a precedent, yet he will not hesitate to set aside one
which he thinks no longer desirable.

It appears in the courts, precedents take in the form of decisions
or rulings in a particular case, which can be a substantial factor to
decide an issue, for instance, the degree of negligence required to hold
a person liable in a criminal case against the accused or, in case of a
civil case, agamst the plaintifi, whereas in the House precedents appear
to be more in the form of procedures for the purpose of conducting

meetmgs of the House, because all substantive matters will have to be
disposed off by voting,

How then proceedings in the Privilege Committee are conducted?
In Malaysia there is a separate law called the House of Parliament
(Privileges and Powers) Act 1952. Any person whether a Member
of Parliament, a Government Officer or a member of the public who
commits any of the offences enumerated under section 10 of the Act,
is liable to a criminal charge under the Act with the Speaker acting
as the Chairman sitting together with the Members of the Privilege
Committee. The manner the case is conducted is similar to board
genquiries where counsels may represent any aggrieved party and
each Member of the Committee may examine, by turn any witness
appearing.

The questlon whether an Accused is guilty or not is decided by a
‘simple majority of votes. Offences under this Act are quite extensive
which includes bnbery, assault, intimidation and libel against a Mem-
ber of Parliament in the course of his or her duty or against the House
itself. The Act provides that the law under which evidence will be
adduced will be the Evidence Act. However there is an anomaly in
this Act in that only the Attorney General has the power to prosecute.
The reason for this defect is that at the time of passing this Act, the
Attorney General was a Member of Parliament and also a Member
of Cabinet. In Malaysia this practice hag ceased and now the Attorney
General may not be a Member of Cabinet or a Member of Parliament.
He is now a civil servant. As such he prefers to bring any case before
the Courts under the Penal Code instead of under this Act which is
more cumbersome, there being too many cooks presiding, some of

whom may have very little experience in law.
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When a person is charged under this Act, should the precedents in
Courts be followed by the Committee? For instance, what constitute
a libel or an intimidation? I am personally of the opinion the Com-
mittee should follow these precedents in view of the fact that they

,have been tested, after having gone through many discussions and
deliberations by learned judges from time to time. But, of course, the
Committee may still reject any of these precedents if they are unsuit-
able to Parliament on the ground that for instance, Parliament should
give more latitude for criticism. What may be a libel in Court may
not be so in Parliament. '

However, in Malaysia, it hag been a practice that in spite of the
1952 Act, the Committee of Privilegeg still can, upon being referred
“to it by the House, try any person for committing contempt of the
House when the House is in session. But when the House is not in
session, the Speaker is given the discretion to refer the matter of the
Committee if he thinks there is a primg facie evidence of contempt.
" Here the power of the Speaker is absolute as there is no sitting of the
House to challenge his decision. Where proceedings are not instituted
under the 1952 Act, the procedure adopted in such a case is as pro-
vided under the Standing Orders.

In 1625 when there was a struggle for power between the English
Monarch and the House, precedents were relied upon by the English
Parliament in order to assert authority over the King. When King
Charles imprisoned Earl'of Arundel to the Tower, the displeased Lords

" resolved to take the matter into consideration and at the same time
- “to give no just offence to His Majesty, and yet to preserve the privi-
lege of the Parliament”. A Lords Subcommittee of Privileges were

‘appointed to search for precedents, concerning the commitment of a
peer. " They found such precedent which read as folows:—

“That the Privilege of this House is, that no Lord of Parlia-
ment, sitting in the Parliament, or within the usual times of
Privilege of Parliament, is to be imorisoned or restrained,
without sentence or order of the House, unless it be for
treason or felony, .or for refusing to give surety for the
ma(:e.,’

Standing Orders have been drawn by every House of Parliament
~in almost all countries for its own use relating to the procedures by
‘which the Spoeaker will . be guided to conduct meetings. Some of
. these procedures were before precedents that had been followed for
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a considerable period of time, for instance, the manner of electing a
Speaker or the manner in which a Monarch addresses both House
outlining the government’s policy speech.

But there are many matters that simply cannot be embodied in
the Standing Orders Book and which are left to the discretion of the
Speaker to decide, for instance, (and thig is quite a common occur-
ence) the use of any particular word or phrase in the House, consi-
dered to be a borderline case of being parliamentary or unparliamen-
tary. The Speaker here has to use his discretion based on his personal
kncowledge as to the prevailing meaning and acceptance of the word
-or phrase, and once he makes a ruling one way or another, then such
a ruling shall be a precedent whenever the same situation arises in
‘the future. The interpretation of the Standing Orders is another
example.

There are also cases where precedents are created by decisions of
‘the House itself, far instance, a resolution passed by the House directing
the country’s Police Chief to facilitate attendances of Members to the
‘Heouse. But there are more precedents created in Committees which
-are usually in the form of procedures for their own proceedings.

In Malaysia, the Privilege Committee recently ruled that for its
‘proceedings the Criminal Procedure Code be followed whenever

apphicable.

I find that the use of cetain discretionary power is most difficult.
‘When I have to limit an Opposition Member his speaking time, or
limit his supplementary question, he may remark that the Opposition
ds not given the opportunity to present their views. When I do so
with a Government Member, there is also a complaint that the Speaker
is not giving them their fair share of time to govern the country.

Lord Selwyn-Lloyd in his book, “Mr, Speaker, Sir” wrote saying
‘that he made a book which he called “Blue Book” where he recorded
the speech of every Member and the time taken by such Member to
make the speech. When there was any complaint by any Member,
he would refer to the book and would tell the Member how many
‘times and for how long he had already spoken.

The position may be worse if the Standing Orders limit the num-
‘er of days in order to debate on any particular matter for instance in
"Malaysia the debate on the Budget hag to be completed in 27 days.
“The Speaker is bound to complete the debate within the time prescri-
‘bed. What if he fails to complete the debate within the time? Does
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this make the decision null and void? 1 remember in the old days i
the Malaysian Pgrliament if the Speaker overlooked certain require-
ments of the Standing Orders, he would declare all the previous pro-
ceedings to be qut of order and expunged them from the records and
would order the proceedings to start afresh. It would not be that bad
if the proceedings to be taken again were short. But if the matter took
days to complete, this would be a waste of time. Fortunately such
cases were few.

For this reason in the Malaysian Parliament, the Standing Orders
have been amended recently to provide that where in making any
decisions there has been a failure on the part of the House or any
Committee to comply with any provision of the Standing Orders, such
failure will be treated as an irregularity and will not nullify the pro-
ceedings taken. This is in line with the rules provided in the Civil
Procedure Codes used by the High Courts.

The principle that a Speaker will point to any Member who first
catches his eye to speak is not practicable. If this is the case then the
persons seated nearest to the Speaker will always be speaking. Thus
a Speaker should not follow this rule rigidly, as he would then be
inviting complaints from Members who are seated at the back. Since
a Speaker can almost see all the Members who are standing to speak,.
here again there is another discretion for the Speaker to decide who
and who is to speak. Notwithstanding the “catch eye” rule 1 will try
to allow every Member to speak, if not in one Bill then in another.
Even then there is dissatisfaction. Some Members will even pass:
notes up to the Chair asking permission to speak.

. ‘In Malaysian Parliament, there is another aspect that may not be
§1m11ar with other Commonwealth Parliaments, in that the Speaker
is delegated with discretionary power of granting leave to Mem-
bers who wish to be absent from attending any sittings for a conti-
nuous period of six months. This power is actually the power of the:
House but it hag been proved to be inconvenient for the house
to decide on such matter, particularly when the House is not
sitting. The Speaker is required to inform the House whenever such
leave has been granted. This leave of absence is necessary because
our Constitution provides that if a Member is absent for a continuous
period of‘ six months, the House may declare his seat to be vacant. In
My experience as a Speaker the exercise of my discretion in this respect
1s more of a formality than anything else, for I never had the occa-
s1on to refuse any application for leave and no one has ever question-
ed any of my decisions.
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A number of discretionary powers of the Speaker are especially
provided for in the Standing Orders, such as the sitting of the Mem-
bers in the House, whether a question to a Minister is to be rejected,
whether to allow the reduction or dispensation of time required in
respect of a notice on any motion, petition or bill. But the question
whether to allow an emergency motion to be debated on a matter of
public importance comes up quite frequently, as this is a matter
which the Opposition usually resorts to in order to attain a great
measure of publicity. For instance, whenever there is a collapse of
a bank, or if the Government were to resort to a strong arm’s tactic
in order to remove some illegal squatters, then I can expect there is
such a motion forthcoming. The Opposition knows very well that
the Speaker will not allow certain such motions to be debated, as
they relate to something that has occurred yet they continue to file
them for the purpose of bringing the matter to the public.

The wordings of the ingredients in our Standing Orders for this
motion to be admitted are “a definite matter of urgent public import-
ance”. Thus the motion must comply with three requirements name-
ly, definite, urgent and of public importance. I have found that
it has always been easy to conclude that a matter is definite and of
public importance. But I would normally reject the motion on the

ground it is not urgent, especially when I find out the Government is
already doing something about it.

We borrowed this phrase from the Standing order of the House of
Commons. There in 1967, these wordings had been already to “a
specific and important matter that should have urgent consideration”.
To me, whose mother tongue is not English, I see no significant diffe-
rence between the two phrases. In order to free the Commons
Speaker from precedents, he is not required to give any reasons for
his decisons. I find it rather difficult to envisage precedents forming
out of the Chair’s ruling, on these matters, as there cannot be any two
incidents happening in the same manner. I always give my opinions
‘whenever 1 reject such motions.

Another aspect of the duty of a Speaker that may not be so
pleasant is to be attentive all the time in hearing the speeches made
by every Member and to check him in his use of words and conduct.
‘There are instances whenever the Speaker checks a Member in t.he
course of his speech, an grgument will ensue with the Membf,r trying-
to explain what he says is quite decent. A word that may be indecent

before may become decent as time and value change, like the book
“Lady Chatterley’s Lover”. |
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Words like “liar” when levelled at another Member or “traitor”,
“blackmail” or “bloody” all, I think have been regarded as unparlia-
mentary in almost all Parliaments. But there are some words such
as “arrogant”, “baseless”, “big-head”, “childish attempt”, “cock-crow-
ing”, or “want of commonsense” which are being allowed in Malay-

sian Parliament but which are disallowed in the Lok Sabha.
(Parliamentary Law of India by Mukherjee).

A Speaker who is not attentive and fails to stop an unparlia-
mentary word at the time of uttering such word may encounter a pro-
blem if any Member were to bring this to the notice of the Speaker
subsequently. By that time the subject matter of the debate is already
over and the Member speaking the unparliamentary word is nowhere
to be found. I have recently made a ruling on this respect, that any
point of order should be brought out at the time of the occurring and -
if the matter has passed, then the remedy is to bring a motion for a
decision for the Member to apologise or to withdraw the offending
word. This is a round-about process, but necessary. The motion
may even ask for punishment for contempt if the Member refuses

to comply with the decision of the House.

The trouble with the attitude of some Members is that they leave

‘the maintenance of order in the House solely to the Speaker and they
never consider it their joint responsibility to do so. They expect

every Speaker in discharging his duties, in giving or refusing discre-

tions or in following precedents or otherwise to have all the virtues

generally expected in a Speaker, that is what is described by A.F.

Sturgis in his book. “Learning Parliamentary Procedure” that a

Speaker should have “two cups of common sense, well mixed with,

three pounds of tact and fairness stirred in and plentifully sprinkled

with knowledge of Parliamentary law, backed with a few years of
experience”.

If the cap fits you, then wear it.
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