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No. 
Name of Alent Agency SI. 

No. No. 
Name of· Agem Agency 

No. 

ANDHRA PRADESH 

•. ADc:Dlra University GeneraJ 
{.ooperatJve Stores Ltd., 
Waltair (Vlsakhapatnam) 

1. G.R. Lakshnupathy C,hetty 
and Sons. General Mer-
chants and News Agents, 
Newpet, Chandraglfl, 
Chitroor Dlstrier. 

ASSAM 

,. Westero' Book DepOl. Pan 
Bazar. Gau hall. 

BIHAR 

:,. ~ Kitab Ghar. Post 
Box 78, Diagooal Road, 
Jamsbedpur. 

GU)ARAT 

,. Vi,ay Siores. S,".on Road 
Anard. 

,. The New .01'lter Book 

,. 

8 

Company Ellis Bridge, 
A hlMdabad-6. 

HARYAN" 

M7s. Prabhu Book Servl(,'( , 
Nal Sutmmandl. Gurgson. 
(Haryana •. 

MADHYA PRADESH 

Modem Book House. Sh.v 
Vilas Palace. Indore a,y. 
MAHARASHTRA 

9 MIs. SWlderdas Glanchand 
_ 601. Girgaum Road. Ncar 
Pnnccss Street. BombaY-2 

••. Thr IntematioD81 • 800l 
House (Pnvate) Lamred 
9. Ash Lane. Mat-allna 
Gandhi Road, Bamba, •• 

II Tht I nr ernat. on aj 
~ r" C"C. ~  

thana Ponn.-. 

Boot 
Gym-

12. Charles Lambert & Com-
pany. 10J. Mahatma 

8 Gandhi Road. Opposite 
Clock Tower. Fort. 
Bombay. 

94 13· The Current Book House, 
Maruti Lane, Raghunath 
Dada,i Street, Bombay-I. 

14- Deccan Book Stall. Fer-
guson College ROad. 
POOn'1-4. 

I S. MIs. Usha Book DepOl, 
7 58S/A, Chira Bazar. Khan 

House, Glrgaum Roatt. 
BombaY-2 B.R. 

37 

I, 

MYSORE 

16. MIs. ~  Book House, 
Opp. Jaganmohan PalacC', 
Mysorr- I 

RAJASTHAN 

Information Centrr 
Governmenl of RaJas, han', 
Trapoha, )alpur City. 

UTTAR PRADESH 

r8. Swastlt Indu51ual Works. 
59. HoI! SI ret'l. Mec-rul 
ell),. 

)0 

60 

16 

I,. Law Book Company. • d 
Sardar Patel Marl. 

30. 

6 

11. 

l6 

• 23 

Allahaba(4.1 ",,'" 
( 

WEST BENGAL 

GrufbaJoka. S/I. Amtuca 
Mookhenec- Road. Bel. 
,haria. l4 Par,anal. 

• Newman & Company 
LId 3, Old COU" Hoult 
Sfreel. Calculi a 

Firma K.L.MukhOPadhy.,. 
6/1A. Banchharam Akrur 
LanC', Calculi a n. 

10 

M .... MukhC'f1l Book Houn 
8B, Ouff Lan,.. Calcutta-6 
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DEUU. 

14. Jain Book Agency. Con-
naught Place, New Delhi. 

2S. Sat Narain & Sons, ~ 4 . 
Mohd. Ali Bazar.Mori 
Gate. Delh,. 

26. Atma Ram & Sor s. Kash-
mere Gate. Dc:lhi-6. 

27. J. M. Jaina & Brol hers. 
Mali Gate, Delhi. 

28. The Central News Agency. 
23/90. Connaughl Place, 
New Delhi. 

29. The EngJjsh Book Store. 
7-L, Connaughr Circus. 
New Deih,. 

Lakshmi Book Store. 42. 
MunicipalMarkcr. Jan-
parh. New DeIhl. 

)1. BahreC' Brolhcra. 181! Lai-
patrai Mrrker. Deft 1-1 . 

)2. Jayana Book LCPOt. Chap-
parwala Ruan. Karo.-

~ B.,h. New Delhi. 

j) Oxford Book & Stationery 
Company, Scmdia Hause. 

,  I Cor>naugh, Place . New 
Oelh,-,1. 

3 34. Peoplc's ~ J  g House, 
Rani Jhans. Road. New 
Delhi. 

9 35· The United Book Agency. 
48. Alul" Raur Market. 
Pahar Gan,. New Delh,. 

11 

'S 

13 

17 

66 

36. Hird Book ~ . 82. 
Janpath. New Deihl. 

3'· ~ . 4. Sam Naran-
karl Colory. Kmgsway 
Camp. Delh'-9. 

MANIPUR 

lR. Shri N. Chaoba Singh., 
News Agent, RamlaJ Paul 
High School Annexe. 
ImphaJ. 

AGENTS IN FOREIGN 
COUNTRIES 

39. The Secrelary. Establish-
meDt Departmenl, The 
High CommssJOn of India 
India House, Aldwyc:h" 
LONDON. W. C. ~. , . 

61 
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INTRODUCTION 

, I, ~  Chairma,1,1 of the Public Accounts Comnrlttee as authOrised by 
the CoDlDlittee do, present 00 their behalf this i 11th 'RePort on action 
taken by Government on the recommendations of the PublIc AccoUnts 
Committee contained in their 51st RepOrt (7th Lok Sabha) OD Income 
Tax, Wealth Tax and Estate Duty. 

2. The Committee have reiterated the need for keeping close co-ordi-
nation with the 'Reserve Bank of India and the Department of Economic 
Affairs so as to make sure that income from eXP,ort of tecbttical know-
'how is actually brought into India in convertible foreign exchange befpre 
any relief is allowed 10 the assessee under Section 80-0. The Committee 
have also emphasised the need for devising an effective mechanism in 

the Central Board of Direct Taxation So that data/information on such 

important matters can be concurrently maintained and proper monitor-
ing/evaluation of the scheme becomes easy. 

3. Recalling the recommendation made earlier about the need for a 
periodical and systematic review and evaluation of the concessions given 
under Sections 80-MM and 80-0 to ensure that the underlying objectives 
were in fact achieved, the Committee have further asked the Department 
to consider the question whether the concessions under Section 80-MM 
should at all be allowed to the subsidiaries of foreign companies in 

lndia. 

4. On 11 June '82, the following action taken sub-committee was 
appointed to scrutinise the replies received from Government in pursuance 
:of the recommendations made by the Public Accounts Committee in 

ilteir earlier Reports : 

Shri Satish Agarwal-Chairman 

Shri K. Lakkappa 
Shri G. L. Dogfa 
Shri Sunil Maitra 
Shri Bhiku Ram Jain 
Shri Kalyan Roy 

1 , 
~ r  

J 
5. The action taken sub-Committee of the Public Accounts Com-

mittee 1982-83 considered and adopted the Report at their sitting held 
'OIl 20' July, 1982. The Report was finally adopted by tIie Public Accounts 

Committee on 3 August, 1982. 

v 



6. For reference facility and convenience, the recommendations and 
observations of the Committee have been printed in thick type in the; 
body of' the Report, and have also been reproduced in a i ~ 

form in the ApPencQx to ~ Report. 

7. The Committee place on record their appreciation of the assistance 
rendered to them in this matter by the office of the Comptroller aDd 
Auditor General of India. 

Nsw DSLm; 

August 3, 1982 

Sravana 12, 1904(S) 

SATISH AGARWAL, 
Chairman, 

Public Accounts Committee. 



CIIAPI'ER I 

REPORT 

...... . ' I  , , . 

1.1. This Report of the Committee deals with the action taken by Gov-
ernment on the Committee's recommendations and/or observatiOns/con-
tained in their 51st Report (Seventh Lok Sabha) on Paragraphs 29 (ll). 
29(i)(a), 56(iii), 65 (ii), 68(iii) and 83(ili) of the Report of the Comptroller 
and Auditor General of India for the year 1978-79, Union Government 
(Civil), Revenue Receipts, Volume II, Direct Taxes relating to Income ~ 
Wealth Tax and Estate Duty. 

1.2. The C itt ~  51st Report was presented to the Lok Sabha on 
30 April, 1981 and contajned 45 recommendations and observations. Ac-
cording to the time schedule, the notes indicating the action taken by 
Government in pursuance of ,the recommendations and observations COD';' 
tabled in the 51st Report duly vetted .by Audit were required to be furnis-
hed to the Committee latest by 29 October, 1981. However, Ministry of 
Finance (Departrpent of Revenue) have submitted action taken notes in 
respect of 40 recommendations/observations by 6 May, 1982. 

1.3. The action taken notes received from Government have been 
broadly, categorised as under:-

(i) Recommendations and observations which have been accepted 

.by Government: 

81. Nos. 4, 5, 10, 12-17, 24, 29--43&45 

(il) Recommendations and observations which the Committee dQ not 
. desire to pursue in view of replies received from Government: 

81. Nos. 6, 7, 11&20 

(iii) Recommendations and observations replies to which have not 
been accepted by the Committee and which require reiteration: 

81. Nos. 1-3 

(iv) Recommendations and qbservations in respect of which Govern-
ment have furnished interim replies/no replies: 

81 Nos. &-9 18 19, 21-23, 25-2,8 and 44 . ". 
1.4. The Committee regret to observe tlat repUesto five recommenda-

tionS (SL NoL 25-28 and 44) have DOt been furnished bMpite of the fact 
that . more thaD 14 JDODtIB have passed since the report was presented to 
PartiameDt. The Committee deprecate the laxity on the part of the 
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Miui§try in furnishing rep6es for which a period of six IIJOIIfm is normally 
allowed. The Committee de., II.Mt ... outstanding rep6es as well as 
replies to recommendations wmeli are only of an interim nature should he 
f .. Dished expecItiously after geuDgtliem vetted by audit. 

Jrregular Exemptions given 

1 :6. CommeBtiBg on the irregular grant of exemptions, the Committee 
~ , in ~ r  1.111 to 1.113 (81. Nos. 1-3) of their 51st Report 
(Seventh Lok Sabha) observed as under: 

"The Comtirittee tind that the ~  Company viz., Gramophone 
Company of India Ltd., Calcutta engaged in the business of 
manufacturing the gramophone records entered into agreements 
with three companies based in U.K. for the supply of materi-
ces to enable the foreign Companies to manufacture records 
from the tnaterices for sale outside India. The entire income 
of Rs. 15.24 lakhs derived by the Company. during the pre-
vious years relevant to the assessment years 1969-70 to 1974-75 
was -aUow-ed as a deduction under Section 80-0 treating it as 
income from technical know-bow. The ~ti  were 
considered inadmissible by audit as the assessee Company did 
not ~ti f  the following con4itions of Section 80-0: 

(i) There was no evidence that the income had been brought into 
i~ by tbe ~ in rti ~ f r i~ ~ ; 

(ii) The agreements were not approved by the Government or the 
Central Board of Direct Taxes for the purpose of availing 

of this relief; and 

(iii) 1lJe assessee did not export any technical know:-how or skill. 

So far as the first condition is concerned, the Minislty stated in the 
first instance that "the point doos tl()t ~ ~ r ~ been ex-
~  by the ~ i ~ ffi~ r , ft~r the law ~  amended 
t~~ti  by the ~J  Act, 1974." At .a later stage, 
the Committee were however informed that the royalties re-
ceivable by the assessee Company for the ~J ., 1969 

to June 1974 were adjusted against the royalties payable by . . , 
them to the foreign companies and the Reserve Bank of 
India allowed them to remit the balance of Rs. ~, 93 relating 
to the aforesaid period. 'I'h1J.S, according to the Ministry, 
the assessee S;offi.pany would be said to have received the 
amounts in ~rti  foreign ~~ ~ for the said period. 

The Committee ob$erve tpat the C ~r~  lWard of t):ir~t Taxes had 
issued instrQctions in :tD~ r, 1974 t9 the ~~ t that ~ r  
the money had not been brought into India in convertIble 
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foreign exchange, immediate action be taken to withdraw the 
relief (from the assessment year 1968-69 onwards). The 
Ministry's reply shows that no such review was carried out. In 
'fact, necessary verification was made from the Reserve Bank 
of India after the matter was taken up by this Committee. This 
indicates not only the failure. on the part of the assessing and 
supervising officers to follow the instructions of the Board but 
also the absence of an effective mechanism under which infor-
mation on such important matters could be concurrently col-
lected. This is further evidenced from the fact that the 
Board have not been able to enlighten the Committee r ~ r

ing the system devised by Govt. to anS\lrc that such ~  is 
actually brought' into the country in foreign ~ . The 
Board do not also appear to have devised any machinery to 
collect and collate data in respect of dues receivable and pay-
'able by way of royalty etc. for the purposes of Section 80-0 of 
the Income-tax. Act. The Committee are of the view that 
in order to ensure that there i~ no abuse of tlte concession 
given under the Income Tax Act, the :Soard $bould maintain 
close co-ordination with the· Reserve Bank of India and the 
Department of Economic Affairs and devise a system for main-
tenance of the requisite data 'So as to facilitate proper monitor-
ing of the scheme." 

J.7. In their Action Taken Note dated 30 October, 1981, the· Ministry 
'Of Flllance (Department of'Rfvenue) }rave stated: 

"The recommendations made by the PUblic Accounts Committee 
were examined by the Department of Revenue carefully in 
consuitatioo with the Department of 'Ectinomit Affairs. The 
Ministry is of the view that the present system is adequate 
and it is not necessarY to introducefdeviSe any new 'System for 
maintenance of the requiSite data regarding. remittances of 
Income. reCeived abroad in covertible foreign exchange to 
ensure that there is no abUse of the con¢ession given under 
Section 80-0 of the Income-tax Act, 1961 for the following 

reasons: 
(a) Currently, there are, no restrictions or regulations ~  

inward receipts. The only requirement is that any foreign 
ex<;hange earned Spqpld be ~ trr ~  within tbe statutory 
time limit set and those who are wilfully witlIDolding such 
foreign exchange are liable to prosecunon: for violation of the 

provisionS Of ~. . 
(b) For balance of payments data and certam (ltber, ~r~ ! , tpe 

Reserve Dartk of India maintains data of r~ t  _,1. the 
aggregate ana according to ~  well-established J~.

tion of such inwar(t receipts. 
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(c) It waul? not be appropriate to fntra<!uce any further prace-
dU(e smce such attempts would tend to inhibit inward re-
ceipts. All such remittances are bandled by Authorised 
Dealers and these Authorised Dealers report regularly the 
remittances received. Against these reports of Authorised 
Dealers, the Reserve Bank of India compiles balance of 
payments and other -required data. 

(d) In dealing with section 80-0, the present system is adequate 
and it is not necessary to introduce any new system. The-
precise point which any ITO has to satisfy himself before 
granting concession under Section 80-0 is that the income-
has been received by remittance from abroad and in con-
vertible currency. It should be possible for the assessee 
to produce a certificate from the bank concerned that the 
amount bas been received in convertible foreign exchange .. 
In cases of doubt or where any adjustment of receipt was· 
made against any outstanding -payment, it may become 
necessary to get a cerificate from the Reserve Bank of India 
to confirm that the adjustment was in order and had been 
with their prior approval. 

(e) In Instruction No. 1242 dated 29-3-1979, the Board have 
already emphasised that one of the conditions for the 
eligibility of the benefit of Section 80-0 is that the royalty, 
commission, fees etc., should4be brought into India in con-
vertible foreign exchange. A list of currencies which are 
so recognised by the Reserve Bank of India has already 
been sent to all Commissioners of Income-tax vide Board's. 
Imtruction No. 797 dated 23-11-74. In Instruction No. 
1242 referred to above, it has also been clarified that all 
remittances to India from countries other than Nepal and 
Bhutan, may be treated as remittances in a convertible 
currency to India provided they are supported by certifica-
tes issued by Authorised Dealers in Foreign Exchange con-
firming inter-alia that the remittances have been received 
in a manner wbioh js. i~ conformity with the Exchange Con-
trol Regulations. 

2. This issues with the r ~  of the Minister of State for Re .. 
venue and Expenditure." 

1.8. 'I1Ie Committee bad in the 51st Report dealt with a case of irregu-
.. eDJDP60u given to the Gl'aIIIOPhOne Company of lDdis Ltd., Cakotta 
eupged in the business of manufacturing of gramophone records. Audit 
W ~ out that the decIudiOns slowed to the assessee company under-



8e'diOD so;.o were iDadmissible as the conditions laid down therein had 
DOt been satisfied. No e\'iden£e was adduced before audit to show that 
~ iDcome had been brought into lDdia by the assessee in comel1:il* 
fOl'eign exc!hange. Two other conditions viz. (i) specific approwl by the 
Gol1. or the CBDT for the purpose of availing the relief and lii) export 
ef technical know-how or skill by the assessee company had also not been 
fuIfiIed. The Committee had in this context observed that DO review 
bad beeD made by the r~ so as to detect similar cases of irregular ex-
emptions ~ been given after the law was amended ref:rospectively by 
.. Finance Act, 1974. The Board bad also not been able to enlighten 
the CoJDJDi!tee with regard to the system devised by Government to ensure 
that the money had ~  been brought into the country in foreign' ex-
change. The Committee had further pointed out that here was no mac-
hinery in /he Board to collect and collate data in respect of dues receivable 
or payable by way of royalties etc. for purposes of Section 89-0 of the 
1Dc0me-tax Act. The Committee had therefore, emphasised the need for 
(i) I1118.iDtaining close r i ti~D with the Reserve Bank of India and the 
Department of Economic AJfairs to prevent abuse of the concessions give .. 
under the Act and (ii) devising a system for maintenance of the requisite 
data so as to fadlitate proper monitoring of the sdleme. 

The Ministry have in their reply opined that the present system is ade-
quate and that it is not necessary to iDtrodoce/devise any new system for 
maintenance of requi. data regarding remittances of income received 
from abroad in convertible foreign exdIange. It bas been stated inter alia 
that the Reserve Bank of India maintains data of recei" in the agree-
gate according to certain well established classification of such iuwanl re-
ceipts. The CBDT on their part are stated to have published a list 01 

currencies which are recogrmed by file Reserve Bank of ,India and the 
same has been notified through executive instructions to the field ofticers. 

It 11M been fm1her stated that iD cJealing with Section 80-0 the ITO ... 
to satisfy himseH that the income has beeD received by remittances from 
abroad in convertlDle currency and that it shoulC:l be possible for the asses-
see to produce a certificate from the bank concerned that the amount has 
been received in convertible foreign exchange. In cases of doubt a certi-
ficate from the RBI may be asked for tn COBfirm that the adjustment W&9 
in order and had been done with their prior approval. 

The Mmistry's reply is still silent on the question whether a review 
bas at aD been carried out with regard to fhe exemptions given under Sec-
'tion 80-0 after the law was amended retrospectively by the Finanee Act, 
1974. The' Committee desire th8t such a review should be carried out 
immediately and the findings thereof communicated to all Commissioners of 
Iocome Tax with instructions ,to -take necessary tdficatory measures. 
The Committee reiterate the need for keeping dose co-ordination witb the 
Reserve Bank of India and the Dep8l1meDt of Economic Affairs in such 
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~  58 as to Bike sure fhat income from export of tecbDicai ~"  
is actualy brought into India in convertible foreign exc'" Wore ., 
l1!IIief is allowed to the aSSMsee under Section 80-0. The Committee 

further ~  the need for devising an effective mech"nism in the Board 
so .that datarmformatioD on. such impoi1la.pt matters can be ~  

IIIBiDtained and proper moni'toring/evaluation of the scbe_ becomes eI!iIy. 

Review of working of Sections 80-MM and 80-.0 

-1.9. In paragraphs 1.128" 1.129, 1.131-1.33 (Sl. Nos. 18, 19, 21-23 of 
:the 51st Report, the Committee had recommended as Under: 

"In reply to some further specific questions regarding the macba-
nism available with the Ministry/C.B-.D.T. to ensure that such 
agreements do not, in fact, involve transfer of technology not 
relevant to Indhm needs; that price agreed "is reasonable and 
it is not a cover for tax evasion; whether it would not be pro-
per to put a t t~  ~ on the tr~f r ~f technology by foreign 
firms to their subsidiaries in India etc. the Committee were in-
formed ~~t the inforptation was being collected and fu rther 
reply would follow. The same is still awaited (April, 1981). 

In reply to a further ~ t () ; the Committee were informed that 
no . r~  review· has so far ~  made by the Department to 
ascertain how far the ~ ) i  giv,n puder .Sectioo 80 ... MM 
has ~  the desired ~ . 

The "Committee consider that a periodical and systematic review 
and evaluafJOn. of the concessions given under Section 80-fdM 
and 8 ~ is "essential to ensure that the underlying objectives 
are in fact '3Chieved. There is a Special Cell (caiIed 80-MM 
cen) already in existence for scrutinising the agreements that 
come up . to the ~ ~r  for their r ~. The Committee 
consider that this Cell should not rest cOtitent . merelv in 'SCru-
tinising C the ~ rit ti  but should t~i  the r~ i~it  data 
Qf ali assessments Wider this SectiOl) from ~ C  and sub-
ject t ~ same" to critical scrutiny. The cell should, therefore, 
be 'Strengthened for the purpose without delay. 

The Committee furth#r r . J ~  that a ~ r  r~ i  of the 
. working of ~ ti J  80·M),{ and 80-0 should be earried out 
by the Board i~  a view tp finding out how far the objectim 
in granting the tax concessions have been subserved and what 
in-built f ~ r  . ~ to beprqvided to pr(:vent abuse 
tbareDf. Such a stugy should be initiated immediately and 
the findings ti ~t ; to the Committee wjthin six: months. 



The Committee would also be interested to have the Ministry's 
reply to the question posed by them in an earlier paragraph 
(para 1.128) particularly with regard to disallowing the  tax 
concession under Section 80-MM to Indian C ~ who 
remit any part of their realisation on sale of technology to their 
principals or to any foreign company." 

1.10. In their Action Taken Note dated 27 November, 19tH; the 
Ministry of Finance (Department of Revenue) have stated; 

"The Committee constituted under Director (O&M) bas been entrus-
ted with the work of considering the suggestion whether tho 

concession under Section 80-MM should be allowed or nol to 
~ i i ri  of foreign companies in India. A final view Oft 
this question will be taken by the Board after the report of the 
Committee is available. 

A Committee has been constituted under Director (O&M) to carry 
out the general review of the working of Section 80-MM and 
Section 80-0 with reference to their objectives. 

The proposal for creation of post of an Under Secretary is being 
processed. The Committee will be informed 3'S soon as 4 
final ,decision is taken in the matter." 

1.11. In Paragrapb 1.132 of the 51st Retport, the Committee had em-
pba&ised that a periodical and systematic review and evaluation of the-

~  gtven under Sections 80-MM and 80-0 was essential to 
etiSure that the underlying objectives were in fact acbieved. The COlli-

mittee bad also emphasised the need for strengthening the Special Cell (cal-
led 80-MM Cell) which is charged with the responsibility of scrutinising 
a&r'eem&Dts that come up to the Board for approval. The Ministry bav.· 
stated that a committee has been constituted under Director, O&M to make 
a xe,aeral review of the worldRg of sections 80-MM and 80-0 with reference 
to their objectives. This departmental committee has also been asked to 
co.m:er the question whether the concessions under Section 80-MM should 
at aD be allowed to the subsidiaries of foreign companies in India. ...... 
Co.mittee desire that the studv should be ~ it  and its findings inti-
.-ted to them. 



CBAPTERD 

CONCLUSIONS AND RECOMMENDATIONS THAT HAVE BEEN 
ACCEPTED BY GOVERNMENT. 

RecommendatioD 

As for the seCond condition, the Committee observe that the agreement 
was approved initially by the Ministry of Industry in 1964. It has since 
been stated by the Ministry of Finance that the audit objection is acceptable 
as the above approval was not for puipOses of Section 80-0. The Act spe-
cifically provides that the agreement with the foreign Company should' be 
approved by d1e Central Government in this behalf i.e. fOr the specific 
purpose of allowing the concession in tax. In fact, the instructions issued 
by the Board has made it abundantly clear that approval granted by the 
administrative Ministries wiD not satisfy the legal requirement. The Com-
mittee consider it very unfortunate that the assessing officers completely 
overlooked the expJicity provisions of the Act and the instructions issued 
in pursuanCe thereof. It is regrettable that this important co.ndition escap-
ed the notice of Internal Audit as well. 

The Committee find that the case was not scrutinised by the lAC also 
The contention of the Ministry that scrutiny by the lACs is done on a ran-
dom basis is in conflict with the instructions of the Board that the deduc-
tions to be claimed under section 80-0 should be quantified by the ITO 
with the approval of the lAC. 

It would thus appear that there has been failure at all levels in this 
case. The Committee, therefore, desire that the lapses should be brought to 
the notice of all concerned, for remedial action. The Committee also re-
commend that a thorough. review of all such agreement should be carried 
out by the CBDT under a time bound programme and the results commu-
nicated to the Committee. 

IS. Nos. 4-5 (Paras 1.114--1.115) of the Appendix n of the 51st Report 
of the PAC (Seventh Lot Sabha) ( 98 ~8 )  

AdioD Taken 

Pntsuant to the recommendations of the Honourable Committee, nece9-
ury instructions have been issued to all the Commissioners of Income-tax. 
by the Director of Inspection (IT&A) through Grele No. 121 (F. No. 1-
6/81/DITI5952) dated the 3rd July, .1981.' (copy enclosed). . 

[Ministry of Fmance (Deptt. of Revenue) OM. F. No. 241/5/81-A&: 

PAC-n dated 17 November, 1981]. 

8 



CIRCULAR NO .. 2~ 

F. No. I-6/81/DIT /5952 

DIRECfORATE OF INSPECI'ION (INCOME-TAX) 
NIRIKSHAN NIDESHALAYA (AAYAKAR) 

'Jr8D1S' KARVIKSHA 

To 

Sir • 

The Commissioners of Income-tax, 

(By name). 

Mayur Bhavan (4th Floor) 

New DeIhi-l10001 

Dated 3rd July,-1981. 

Subject:-Action to be taken on the recommendations contained in 
,-

the 51st Report (7th Lok Sabha) of the PAC on paras 
1.114 to 1.115, 5.24 to5.32-Responsibility Of Adminis-
trative IAC--Instructions regarding-

In their 51st Report presented to the I.dc Sabha on 30th April, 1981, 
the PAC has pointed out, inter-alia, the following mpses, irregularities and , 
'-mistakes committed by the assessing officers in making assessments which 
have resulted in substantial under-assessments of tax:-

(i) The explicit provisions of the Act and the instructions issued 
in-pursuance thereof were completely overlooked and the de-
ductions erroneously allowed uis 80-0 even though the stipu-
lated conditions were not fully satisfied [Case of Gramophone 
Co. of India -Ltd., Calcutta-vide para 29(ii> of the CAG, 
Report for the year 197-8-79-Direct Taxes (pages 67-68)]. 

(il) The commonest i~t  had been wrong translation of 
digit Or the dropping of a digit of substantial amounts (gene-
rally one lakh of rupees) either from the assessed total income 
or from the amOunt of tax payable. 

In this connection, extracts from paras 1.114 to 1.115 and 5.24 to 5.32 
Of the aforesaid PAC's Report are annexed for ready refeI'eDCe (Annexure 
A). 
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_ 2. In order to avoid the recurrence of such costly mistakes and obviate 
eriticiSm froItt the PAC in future, the Comm,issioners are requested to issue 
suitable instructions to the lACs to ~ i  DlOre effective supervisory con-
trol in this regard to ensure: -

(a) that the ~ti  claimed uls 80-0 are quantified by the ITOs 
widl ~C  prior r ~ 

(b) that the instances of arithmetical and transcriptioa iJraocUram. 
noticed in; their inspection of individual cases are duly com-
mented upon and rectified expeditiously; and 

(c) that Periodical reivew meet:inp are held to promote the under-
staoding of various problems in their proper perspective. 

4. It is requested that a copy of the instrllCtions issued by the C . .~. 
to tho lACs may be endorsed to this Directorate. The receipt of this Cir--
cu1ar may kindly be ,acknowledged to 81ni D. C. Taneja, D.D.I. 

EDc1: As above. 
y. -,", . 

Copy forwarded to: 

Yours £mtltfutly, 

Sdl-

(J. C. LtJTHER) 
Director of Inspection 
(Income-Tax" Audit) 

1. Private Secretary to the Chairman, CBDT with reference to his U.O. 
No. 241/S/81-A&PAe-D dated 22nd May, 1981. 

2. Private Secretary to Members of CBDT for i.nforrilation. 

3. Shrl S. M. Chickemane, Director (PAC), CBDT, New Delhi for 
information and necessary action with reference to CllainDan's U.O. 
dated - .5.81. ' 

4. Shri M. K. Pandey, r t r ~ CBDT, New DeDn for information 
and necessary action with reference t() Chairman's U.O. dated 
-.5.81. 

S. Directors of Inspection (R&S) I (P&PR) I (Inv.) I (Special Cell) I 
Vi!ilance/ (Recovery), New Delhi. 

~. Director of 0CtM Setvic'es -(Income-tax), New Delhi. 

~ 

Sd/-

(D" c. TANEJA) 

Dquq Dir.ect{Jr 
for Director of Inspection (I. T. & Audit},. 

New Delhi. 



II 

ANNEXURE 'A' 

EXTRACTS FROM THE PAC'S REPORT (1980-81) 7TH LOK 
SABHA 

1.114. As for the second condition, the Committee observe that the 
agreement was approved initially by the Ministry of Industry in 1964. It 
has since been stated by the Ministry of Finance that the audit objection 
is acceptable as the above approval was not for purposes of Section 80-0. 
The Act specifically provides that the agreement with the foreign Company 
. . . 

.should be approved by the Central Government in this behalf i.e. for the 
specific purpose of allowing the concession in tax. In fact, the" instructions. 
issued by the Board had made it abundantly clear that approval granted by 
the administrative Ministries will not satisfy the legal requirement. The 
Committee consider it very unfortunate that the assessing officers comple-
tely overlooked the explicit provisions of the Act and the instructions issued 
in pursuance thereof. It is regrettable that this important condition escaped 
the notice of Internal Audit as well. 

1.115. The Committee find that the case was not scrutinised by the 
lAC also. The contention of the Ministry that· scrutiny by the lACs is 
done on a random basis is in confiict with the instructions of the Board that. 
the deductions to be claimed under section 80-0 should be qUantified by 
the ITO with the approval of the lAC. 

It would thus appear that there has been failure at all levels in this 
case. The Committee, therefore, desire that the lapses sho'iJld .be brought 
to the notice of all concerned, for remedial action. The Committee also 
recommend that a thorough review of all such agreements should be carried 
011t by the CBDT under a time bound· programme and the results commu-
nicated to the COD,lmittee. 

5.24 Under-assessment· of taxes of substantial amounts have beeh notic-
ed year after year on account of mistakes due to carelessness Or negligence, 
which could have been avoided had the Assessing Officers and their staff 
been a little more vigilant: Such cases of under-assessment have been the 
subject matter of several recommendations of the Public Accounts Com-
mittee in the past. The Committee in paragraph 5.2 of their 186th Report 
(FifthLok SahRa) had observed that the commonest mistake that has 
been adversely commented upon by the Committee, . ~ year after year, 
is the dropping of digits, generally one lakh {)f rupees either from the asses-
sed total income or from the amount of tax payable. 

5.25. Again" the .. Committee had observed thllta mistake, commonly 
committed, was the wrong transCription of digit or the dropping of a digit, 
¥om. a SQbs4Ultial amount, resulting in 'under-assessment ~ income-tax 
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;(paragraph 5.3 of the same Report). The Committee in an earlIer report 
(51st Report, Fifth Lok Sabha), had reviewed the trend of mistakes in 
computing income and tax and made specific recOmmendations on the four 
main contributory factors, namely, rush of work towards the end of the 

year, continued inefficiency of Internal Audit, lapses of check on computa-
tion .income and the lack of counter-check on such computations. 

5.26. It is evident from the executive instructions (vide para 9.12 t~) 

that the assessing officers 3:1ld their subordinate staff are required to carry 
out Internal checks on the computation of income, value of assets and on 
the amount of tax resulting therefrom, as part of their regular ~  and 

responsibilities. 

5.27. Apparently the instructions issued by the Central Board of Direct 
Taxes are not being strictly followed by field offices of' the Department. 
Otherwise, the important instructions issued by the Board from time to 
time for ensuring aritbmetjcal and transcription' accuracy in the work done 

in various Wards, would have been enforced by the range Inspecting Assis-
tant Commissioners during their administrative inspection and by the J n-
temal Audit and the failures of the type noticed in Revenue Audit would 
not occur so frequently. 

5.28. The weaknesses of administrative inspection have been subject 
matter of comment by the Public Accounts Committee in paragraph 5.10 
of their 186th Report JFifth Lok Sabha) wherein they observed: 

"An.oth.er factor that came to the notice of the Committee was the 
weakness of inspections by the Inspecting Assistant Commis-
sioners of Income-tax. In paragraph 1.64 of their 3rd Report 
(Fourth Lot Sabha) the Committee desired that instructions' 
should be issued to the Commissioners to chalk-eut a program-
me of inspection of all the circles at regular intervals. In reply 

(vide page 57 of the 37th Report) (Fourth Lok Sabha), the 
Ministry stated that necessary instructions have been issued in 
December 1968 for programme of inspection by Inspecting 

Assistant Commissioners to be drawn up in such a manner ~ 
·that every circle was inspected at least onCe in three yeaR". 

5.29. The Committee, however, note that the layout· of the inspetcion 
repon of lAC was revised only recently in 1980 to enable the lAC to give 
a more. meaningful appraisal of the ITO's performance and make inspec-
tions more effective. 

5.30. The Committee note that though the case was required to be 
checked by the Internal Audit Party but had not been checked and the 
Mmistry is. ascertaining the reasons for this failure on the part of Internal 
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Audit Party. The ,Committee would like to be apprised of the reasons SOt 
ascertained. 

5.31. The Committee cannot but observe that such simple but costly 
mistakes continue to persist not merely because of the initial human failure, 
but more so because of the lack of supervision and failure of the systems of 
~t  control and internal audit. The Board of Direct Taxes seems to 
be content with issuing repeated instructions on the subject and informing 
the Committee of their having done so. The results, however, clearly indi-
.cate that neither superior supervision, nor internal audit, have actually 
been brought upto the desired level so far. The Committee would recom-
mend that these continuing problems should 00-discussed by the Board, or 

its Members, in periodical review meetings with the Commissioners of 
Income-tax, and other field officers so as to get a proper feed-back as to 
why the instructions issued by the Board are not having the desired effect 
and then to devise effective coqective measures based on such feed-back. 
The Committee would also recommend that in the field also the Commis-
sioners should hold similar periodical review meetings to understand such 
basic problems in their proper perspective, which alone can make for 
meaningful solutions. 

5.32. The internal audit organisation continues to be weak despite the 
various steps taken in pursuance of the earlier recommendations of the 
Committee. Cases of this type involving substantial revepue continue to 
be reported by Revenue Audit where either the internal audit did not check 
up the case at all, or it failed to point out the particular mistake. It is 
necessary that the Director of Inspection (IT&A) , who is entrusted with 
the responsibility of supervising and reviewing the working of internal audit, 
discharges this responsibility in a manner to build up the internal audit 
organization to a level of efficiency where at least the bigger cases are all 
checked in internal audit and checked properly. 

, 

Recommendations 

The Committee find that the proceedings in respect of assessment years 
1972-73 and 1973"74.have been stayed :·eXl-parte by the Caldutta High 
'Court on the ground that "as otherwise the petitioner would suffer extreme 
hardship". The Ministry have informed the Committee that "there has 
been an undue delay in the .filing of the counter affidavit. Commissioner 
of Income-tax is being asked to ensure that such delays do not' occur in 
future. The Law Ministry is being requested to try to get the stay ~ ." 

IS. N. lO(Para 1.120) of the Appendix n of the 51st Report of the Public 
.: Accounts Committee (1980-81) (Seventh Lot Sabhal] 

.. 



. 
The petitioner oompany, Gramophone COJr.pany of India Ltd. file<J. 

writ petition on 8.7.1977 in the Calcutta High Court when the Court bOO.. 
issued a Rule and granted an interim injunction staying further proceedings 
in pursuance of tb,e notices under section 148 for assessment years 1972-73 
and 1973-74 for a fortnight. The petitioner was further given liberty to 

apply for extension of the said interim injunction till the disposal of the 
Rule with notice to the Department. All this was informed by the asses-

see's advocate by his letter dated 12.7.1977 received by the conr:emed Com-
missioner of Income-tax on 13.7.1977. In the Commissioner's office judi-

cial file, the following note was recorded on 16.7.1977: 

"This offiCe fi~  may now be sent to Shri L. K. Chatterjee, Central 
Govt. Advocate, for necessary action at his end. The Vakalat .. 
nama may be taken out from the file. The assessee will now 
move the Coun for extension of. the interim injunction on 
19.7.1977. The same should be opposed. The file may 
please be returned as soon as done with, with necessary advice 
and Court's orders, if any." 

2. The file was received in the Branch Secretariat on 18-7-1977, but it 
was diarised in the Branch Secretariat of Law Ministry on 19.7.1977 and. 
put to with a note addressed to Shri L. K. Chatterjee, Central Government 
Advocate. By that time on 19.1. 1977, the Court had already directed the 
:interim injunction to continue till the disposal of the rule with liberty to· 
the respondent to apply for vacating or varying the order. Pamwise com-
ments On the writ petition with a request for drawing up the aflidavit-in-
opposition were sent by the Commfssioner to the Branch Secretariat on 
29.12.1977. The Branch Secretariat asked for the return of the copy of 
the writ petition from the CIT which was done on 2.6.1.978. The Branch 
Secretariat engaged the Senior Counsel to draw. the draft affidavit-in-oppo-
. sition on 29.1.1979. On 28.3.1980 draft affidavit-in-opposition was pre-
. pared and forwarded to the Commissioner for his approval and early return. 
The affidavit sworn by the ITO was sent back on 21.4.1981 to the Branch 
Secretariat. The delay between the period from 28.3.1980 to 21.4.1981 
is attributable to the Department and is reportedly due to the ITO misplac-
ingthe draft aflidavit-in-operation ~  losing sight of the matter . 

• 
[Min. of Finance (Deptt. of Revenue) O.M. F. No. 24115181-A&PAC-II 

dated 14 January. 1982] .. 

'Recommendations 

In this connection, the Committee note with concern' that the total 
pendency of writ petitions against orders of the Income-tax authorities in 
"arious High Courts was as high as 3,652 as on 1st January 1981 outd! 

, . 
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which as many as 1384 were pending for 2 to 5 years,and 198 for more 
than 5 years. Obt of this, the pendency pertaining to Calcutta and West 
Bengal Commissioners charge was as high as 2074 of which 896 were 
.2 to 5 yearn old and 143 were more than 5 years old. During their visit to 

Calcutta, a Study Group of the Committee were informed that the legal 
assistance available to the Department was not adequate. It was suggest-
ed that the Department should have the freedom to choose its own Counsel 
from a panel of approved lawyers so that the lawyers knew that they have 
to handle btiefs in active and full consultation with the Department and 
Dot as though they were dealing with an anonymous client. 

Considering the very large number of tax cases in which proceedings 
have been stayed by the Calcutta High Court, the Committee· recomniend 
that the Board should give serious consideration to the above suggestion 
that it should become possible {or the Department to get the stay orders 
vacated expeditiously and also to. pUPSue the proceedings in the ~ t  

Tribunals, High Court, etc. in a concerted manner. 

{So Nos. 12, 13) (Paras 1.122 & ·1.123) of the Appendix n of the 51st 
Report of the Public Accounts Committee. (1980-81) (Seventh Lot 

Sabha)] 

Action Taken 

The Branch Secretariat of the Ministry of Law at Calcutta is 
:incharge of the advice and litigation work of . aU the Central Government 
Departments  located at Calcutta. The Branch secretariat is under the 
overall charge and supervision of a Joint Secretary and ~  Adviser, 
who is assisted on the litigation side by one-Senior Central Government 
Advocate and two Central Government Advocates and JuDior Central 
Government Advocates, and on the advice· side, by a Deputy Legal 
Adviser  and an Assistant Legal Adviser. The Litigation Section looks 
after the conduct of cases in the Cwcutta High Courts on the Original 
'Side as well as on the Appellate Side and also cases in ar.bitration on 
behalf of the Central Government. Each Central Government Advocate 
·has been placed in charge of specified MinistrieS/Departments of the 
Government. The Junior Central Government Advocates assist the Senior 
'Central Government Advocates and the Central ·Government Advocates. 
The Central Governn:ient Advocates and Junior Central Government 
Advocates, apart from appearance in court wherever necessary, draw 
pleadings and other papers required to be filed in the court. Advocates 
"from the panel are also approved by. them for appearance in various 
cases. There are at present two Panels of C~ tr  Government. Counsel 
for Calcutta High Court, one for incoD;le-tax cases and ~  other for 
remaining matters. For iti .t~ work in the High C9urt, t~  C~r~ 

'Government Advocates nominate Counsel out of the said Panels. Special 
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Senior Counsel from the Panel, are in certain cases engaged where it is 
considered necessary to do so in view of the importance of the ~ 

with the 'Prior approval of the Main Secretariat. 

2. The Income-tax Panel of Counsels in the Branch Secretariat at 
Calcutta had been finalised in consultation with the Income-tax Depart-
ment in Calcutta. The Panel consists of Senior Counsel, Group I and 
Group II. There are alsb junior Counsel in Group I, ~  II and 
Group III. The Panel consists of 30 Counsel belonging, tq the various 
Groups. 

3. Ministry of Law has agreed that where the Department would 
suggest engagement of a particular Counsel from thePariel having regard 
to the comparative merit of the Counsel to deal with a particular com-
plicated case, such request would be given due consideration by the 
Branch Secretariat. 

4. In the context of the difficulties being faced by the Department in 
proper pursuance of writ matters in the Calcutta High Court, the Member 
of the Board held discussions with the representatives of the Ministry 
of Law at New Delhi. It was realised that there is a definite trend of 
heavy filing of writ petitions against the orders of the I. T. authorities in 
Calcutta with the sole purpose of getting the restraint order or injunction 
against the concerned authorities. It was further realised that this trend 
can be arrested o'nly . if the Department's case is represented properly when 
14 days notice of motion is issued and the Departmental Counsel shOUld 
make protest to the stay being extended or confirmed. Thereafter 
within the time allowed the para wise comments etc. should be sent by 
the concerned Commissioner to the concerned Central Government 
Advocated who would attend to the drafting of reply in opposition etc. 
In cases where the stay orders have been made absolute, steps will be 
taken to move the Court for vacation or for modification of the terms 
thereof to s.¢eguard the revenue. Since the pendency of old matters is 
very large, a selective approach oruy could be adopted for screening the 
pending matters as involve common question of law. Another category 
of cases to be screened are those where the issues raised in the petitidllS 
are covered by the earlier decisions of the High Court/Supreme Court. 
In all such cases so bunched up, request will be made to the Court for" 
early fixation and disposal. 

5. Looking to the enormity of the work to be attended to by the-
Branch Secretariat in coordination with the C ~ i i r , it was decided 
that one Deputy Legaly Adviser in the Branch Secretariat will exclusively 
deal with the litigation of Income-tax cases. 
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6. The r~  Secretariat has already allotted one Deputy Legal 

Adviser for the purpose. The CIT, West Bengal-It has also appointed 
one Addl. Inspecting Assistant Commissioner (Judi.) to look after-
the  litigation work in liaison with the Branch Secretariat. In the last 

Commissioners' Conference held in April, 1981, the Board decided that 
!o assist the standing counsels in the High Courts in the four metropolitan 
places and Ahmedabad, 5 Assistant Commissioners of Income-tax should 
be posted from the existing strength of the respective charges. In each 
of the other charges where the High Courts are situated the ITO out 
of the ~ i t  strength is to be posted to assist the Standing Counsel. 
This decision is being carried out by the Commissioners depending upon 
the availability of the manpower from· the existing strength. 

7. The experience of the Commissioners with regard to the Calcutta 
High Court is that the writ petitioners always succeed in getting stay 

against the impugned orders of the I.T. authorities. Even moved later 
[or vacation of such stay the Court f;annot be persuaded. Even if terms 
of stay are varied the Court allows the ITO to pass the assessment order 
without effecting any service thereof and also of the notice of demand. 
In the circumstances the Court can only be requested to weigh stay request 

in tax writ cases carefully and to grant stay, if must, with suitable con-
ditions imposed to safeguard legitimate interest of revenue by ordering for 
furnishing satisfactory security from the tax-payer. 

8. Suitable instructions to the Commissioners on the above steps 
being taken already ,exist and very recently the subject of 'Improving the 
quality of representation before Appellate Authorities and High Courts/ 
Supreme Court' was discussed in the Commissioners' Conference held in 
April, 1981. Certain decisions were taken for follow up action by the 

Commissioners. An extract of the minutes of the said Conference 
are ~ (Annexure) . 

[Min. of Finance (Deptt. of Revenue) O.M. F. No. 241/5/81-. 
A&PAC-II dated 14.January, 1982·1 

ANNEXURE 

EXTRACT 

1TFM-9 IMPROVING THE QUALITY OF REPRESENTATION 
BEFORE ~  AUTHORITIES AND HIGH 

COURTS/SUPREME COURT 

* * * * * • 
18.2 While emphasising the need for selection of competent Govern-

ment advocates in the various High Courts, he invited suggestions for 
improving the procedure for appointment of t i~  Counsels. ~r 

Departmental supervision over the work of Standmg Counsels, theIr 
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briefing and for effective liaison between them and the concerned Commis-
sioners, he conveyed the Board's decision that tQ assist, the Standing 
Counsels in the High Courts in the four metropolitan places and Ahmenda-
bad, five Assistant Commissioners of Income-tax should be posted from 
the existing strength of the respective charge's. In each of the other 
charges where the High Courts are situated, an Income-tax Officer, out 

of the existing strength is to be posted to assist the Standing Counsel. 

[Action CsIT] 

18.3. Specifically mentioning the ~  in West Bengal charges, 
Member (WT&J) expressed concern ,over large filing of writs with the 
sole purpose of getting stay of injunctions' so as to stall the actions of the 
Income tax authorities. Writs are filed against draft ~ ~ t orders 
under section 144-B etc, and the petitioners always succeed in getting 
stay against, such, assessments being finalised. Eve:n if terms of stay are 
varied, the Court allows the ITO to pass the assessment order without 
effecting any service thereof and also 'Of the notice' of demand. He there-

iore asked the Commissioners to be vigilant in such matters and to take 
timely action for getting stay vacated or for securing satisfactory security 
from the taxpayer if such stay is granted. This will help in arresting 
'filing of writs merely for stalling Departmental action. ' 

[Action CsIT] 

The Committee find that there is no machinery in the Ministry or in 
,the Board to' monitor progress of cases pending due to stay orders given 
by the Courts on writ petitions. This aspect should be looked into and 
the Committee aprised of the measures taken. 

The Committee further recommend that the question of mounting 
-pendency of writ petitions in Calcutta High Court should be taken up at 
a high level in the Ministry of Law, with a view to devising ways and 
means to see that huge revenues due to Government do not remain locked 

'up due 10 vexatious and time-consuming proceedings in Court of Law. 

[(So Nos. 14 & 15 ) (paras 1.124 & 1.125) of the Appendix n of the 
51 st Report of the Public Accounts Committee (1980-:81) (Seventh 

Lok Sabha).J 

Action Taken 

The primary responsibility for proper conduct of litigation in the 
'High Court is of the concerned Cllnimissioner. The Committee's' 
suggestion for providing for a machinery in the Board to monitor progress 

··of cases pending due to stay orders given. by the Courts on writ petitio11:S 
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appears to" have been made on the premise that the Commissioners are 
failing in tlleir duty. As is clear from the} statistics regarding pendency 
of writ petitions as on 1-1-1981, out of 3652 writs pending for various 
High Courts, the West Bengal charges account for 2074. The Branch 
Secretariat of the Ministry of Law are saddled with the responsibility of 

providing proper representation on behalf of the Department, besides 
tendering legal advice on the issues referred to it by the Commissioners. 
The Board has already taken up the problem of pendency of writs in 
(.(ucutta High Court and references matters and of toning up the whole 
system for meeting the challenge of litigation with the Law Minister. 

2. The litigation work involves almost constant liaison with the 
Counsel without which it ,woud not ,be possib1e to get the work done. 
The Member of the Board in the meeting held on 18-11-1981 with the 
r r~ t ti f the Ministry of Law discussed the problem besetting 
the litigation work in Calc'utta High Court ill all aspects. The minuts of 
the said meeting are enclosed (Annexure). The Board would closely 
watch the implementations of the, decisions arrived at in the said meeting. 

[Min. of Finance (Deptt. of Revenue) O.M. F. No. 241/5/81-
, A&PACII dated 14 January, 1982.] 

~ 

ANNEXURE 

i ~  of tb.e meeting held in the room of Shri K. G. Nair, Member, 
Central Board of Direct ~ on the 18th November, 1981. 

Some of the issues relating to the litigation and advice work of the 
Income-tax Department oat CalCutta were discussed at a ~ti  held' in 
the room of Shri K. G. Nair, Member, C.B.D.T. between Shri Nair and 
S/Shri M. Gouri Shankara Murthy, Joint Secretary & Legal Adviser of 

the Law ~i i~tr  r~  Secretariat at Calcutta, and" P. K. Kru:tha, Joint 
SeCretary & Legal Adviser, who is i i ~ the Ministry of Finance from 
the Main Secretariat. Sbri Nair was assisted by Shri O. N. Mehrotm, 

DirectQI and two other officers. 

2. At the outset, the question of grouping, ~ ~ t  "cases ~  that 
(a) cases involving same or similar questions could be heard and dIsposed 
of together and (b) cases already covered by decisions ?f the r ~ 
Court, was taken up. In this context the Law r t~  s letter to Shn 
Kuruvilla, the then Chairman of the C.B.D.T. and the ~ t fellow 

up letters written to the C t~i i ~~r," West ~ , by Shn R. L. ~
h' '. S' C nU"' al" Government Advocate In the Branch SecretarIat, er)ee, r. e. 
Calcutta were refen:ed to. 
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3. It was explained on behalf of the Board that no action could be 
taken so f~r in ~  West Bengal Charges with regard to the grouping of 
cases. It IS deCIded that the CIT, West Bengal-I will pOst an additional 
lAC (Judl.fin bis office to attend to the work of grouping of cases on 
top priority ,basis. 

4. A question raised during the discussions related to the i t~ 

men,t of an in-house Counsel to help the Income Tax Department at 

Calcutta with on-the-spot advice and process the litigation work in the 
High Court. It was mentioned that during an earlier meeting at Calcutta 
on this subject the Law Secretary and Shri B. S. Sekhon, Joint Secretary 
& Legal Adviser, who was then the head of the Branch Secretariat, r~ 

inclined to ~ r  with the said proposal. 

5. It was agreed that while there could be no objection in principle 
to the proposal of having an in-house adviser in the Department it f~ 

such an adviser, consistent with the allocation of business rules and the 
practice followed by the other Ministries and Departments, has to be 

an officer of the Ministry of Law and under its administrative control. 
Accordingly it was agreed that steps for the creation of the post of an in-
house legal adviser in the Income-tax Depattment in Calcutta may be 
expeditiously taken by the Department in consultation with the Ministry 
of Law. 

6. Another point discussed was relating to the choice of the counsel 
in litigation. In this context, reference was made to the extracts from 
the 51st Report of the Public Accounts Committee wherein it ~ been 
stated that a Study Group of the Committee during its visit to Calcutta 
was informed that the legal assistance available to the Department was 
not adequate and the Department should have the freedom to choose 
its own counsel from a penal of approved lawyers so that the lawyers 
knew that they have to handle briefs in active and full consultation with 
the Department and not that they were dealing with an anonymous client. 

7. It was pointed out by Sbri M. Gouri Shankara Murthy in the 
course of the discussion, imer-aiia, that-

(a) the litigation work involves almost constant liaison with the 
counsel without which it would be almost impossible to get 
the work done. 

(b) Shri Gouri Shankara Murthy was not given any opportunity 
to explain' the position to the Study Group of the Public 
Accounts Committee which visited Calcutta. 

(c) The Income tax Panel of Counsel with the Branch Secretariat 
had been finalised in consultation with the Income-tax De-
partment in Calcutta itself and if it is desired to engage any 
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particular counsel from the panel the Depa$nent is always. 
welcome to i ~t  its preferences. If sucb a. request 

~  from the Department, it would be given due considera-
tIon. 

(d) Once liaison as suggested is established between the Depart-

ment and the counsel briefed to appear, it will be c;asier to get 
the draft affidavits-in-opposition prepared, settled and filed 
and for instructions to be communicated. 

8. As regards the payment of fees to the Counse1, a point was raised as 
to whether the fee bills are to be verified by the Income-tax. Department 
or by the Branch Secretariat. It was pointed out that the Branch Secre-
tariat is in charge of verification of the fee bills and payment of the counsels' 
fees and as such, there is no question of verification of fee bills by the In-
come tax Department. In this context attention was drawn on a letter . , 
wherein the Branch Secretariat "had requested for such verification of the 
fee bills of a counsel. Shri Gauri Shankara Murthy pointed out that th·e 
bills in question perhaps pertained to the period prior to the taking over 
of the litigation work of the Income tax Department by the Branch Secre-
tariat and as such, the necessary verification was required to be done by 
the Income Tax Department itself who will have the requisite material. 
After the Branch Secretariat has taken over the work, there has been nO' 
Ca·se to his knowledge where the Income Tax Department has been reques-· 

ted for verifying the fee bills of the Counsel. 

9. The question of the delay in filling the affidavits-in-opposition in 

several matters was also discussed. This was 'brought to the notice of the 
Branch Secretariat in the form of three lists. Sh. Gouri Shankara 
Murthy pointed out that ~ had scrutinised the first two lists. He "alsa 
pointed out that the bulk of these cases pertain to the period when Shri 
S. K. Mitra, the then Senior Central Govt. I, Advocate, was holding 
charge. He had no opportunity to look into the thir3 list. He indica-

ted that action had already been initiated for preparation of the draft 
affidavits-in-opposition and the position will become easier ~ there is" 
better liaison between the Department, the Branch Secretanat and the 
Counsel. The apPointment of a suitable officer fr ~ the D rt~ t for 
liaison as adverted to in para (3) supra would conSIderably help m !UCh 

liaison. 

10. As to the preparation of the annexures f ~ the i~ ti  under 
Section 256(2) of the Income tax Act to the ,HIgh Court, It was noteru 
that the exiting praCtice is for the Income Tax Department to get them 
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,typed or cyc10styled and make available to the Branch Secretariat ade-
quate number of copies. Since this. arrangement had been working well, 
it was felt that the status quo may be maintained. 

11. Finally, ~ further point which was considered related to the 
'procedure in making references to the Branch Secretariat in matters re-
lating' to applications under Section 256(2) of the Income-tax Act. More 
often than not the advice of the Ministry is not .sought in the matter' of 
advisability of filing an application under Section 256(2). The Branch 
Secretariat is approached only to prepare the engrossed application. When 
it was pointed out that seeking the advice of the Branch Secretariat in 
the first instance is ~ r , the Department has started making refer-
· ences in some cases but without giving seH-contained notes on the facts 
of the case with r ri t~ references and the Departments own views 
· in the matter. The notes and -correspondence portion relating to the 
·case of Chittavalsah Jute Mills Co. Ltd. (Deptt.'s file No. RA 3911 
.80-81) was brought to the notice of Shri Nair. It was stated by Shri 
-Mehrotra that the Board had already taken suitable action. It was agreed 
· that the notings on the file should be dignified and should conform to the 
-normal etiquette aDd standard expected of inter departmental notings . 
It was also agreed that further action for the issue of suitable instruc-
.tioris to the Commissioners in Calcutta will be taken by the Board. 

Recommendations 

In connection with their examination of the case of Mis. Gramophone 
'Co. of India . Ltd . ~ the Committee have come across another case of 
MIs. Union Carbide Corporation, a non-resident foreign company, which 
utilised its Indian subsidiary Mis. Union Carbide India Ltd., as an in-
-termediary. In this case, the technology was imported from a foreign 
country and no local know how was i ~ ; case did not, therefore, 
satisfy the objectives behind the enactment of Section 80-MM. The tax 
concession extended to t ~ Indian subsidiary resulted in decrease in tax 
Tevenue on 50 per cent of tlte income derived on the sale and retained 
by the Indian, subsidiary (only 50 per cent was passed on to its prin-
·cipal) . 

The iJ; ~ ~ rt r  admitted in evidence that in such cases there is 
a possibility of. tax obligations being evaded through transfer pricing 
-mechanism .. In the light of this statement, the Committee are cons-
trained 10 ~  from a: written reply furnished by the Ministry that prior 
10 the i i~~  i~  laid down by the Board requirine; scrutiny!review 
of all ~  r~ t , the ~ t (between Union Garbide of India 
l..td .. and Bhabha Atomic Research Centre) was apparently approved 
-by the Ministry of Industrial Development and 'Internal Trade without 
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any scrutiny to prevent misuse of the provisions in law. Information is. 
also not available with the Department as to whether the ~ i~ii ~ 50 
per cent of the fees received by Union Carbide COrPoration,"New 'York 
has been brought to tax. .  . 

[SrI. No. 16 & 17 (ParaS 1.126 & .1.127) ,of the Appendix IT of the 
51st Report of the Public Accounts: Committee (1980-81) (Seventh Lok 
Sabha]. 

Action Taken 

Union Carbide Corporation, USA .has been assessed to tax on its receipt 
of the technical ·fees from Bhabha Atomic Research Centre 20 per cent 
of the gross receipt, estimated to be the net profit, has been subjected to 
tax. The balance amount of 80 per cent of the gross _ receipt was treated 
as expenses incidental to the earning of the fees. 

'[Min.' of Finance (Deptt. of Revenue) O.M. F. No. 241/5/81-
A&PAC-II dated 27 November, -1981]. 

, 

RecommendatiOns 

1.134. It has· a1s0 come to the notice of the Committee that the perio-.. 
dicity of reviews of technical collaboration agreements which had been 
reduced from 10 to 5 years has again been changed to more than 5 years. 
The Committee would like to be informed of the precise position and the' 
rationable for the change, if any. 

Action Taken 

Foreign collaboration· arrangements are oonsidered and approved by 
the Government on the basis of licensing arrangements involving payment 
of lump-sum amount towards know-how!andlor royalty payments. Enquiry 
participation may also be allowed if the merits of· the technolo_gy transfer 
justify. Duration of foreign collaboration agreements will assume i~

portance only in those cases where royalty payments are allowed, since 
royalty is related to pFodu£tion undertaken ~  the currency of the 

agreement. 

2. Prior to 1980 the duration allowed for collaborations was eight 
years in all. It assumed that the gestation period may be around three 
years and thus royalty will become payable for 5 years ~ft r ~

ment of commercial production. Royalty is expressed as a percentage-
of ex-factory value of production and after excluding state levies. like' 
excise duty, "taxes and value of imported components and bought out com-
ponents procured within the. country. The rate of royalty ranges form' 

3 to 5 per cent. 
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3. The policy detailed in the earlier para has been in force since 
1970. In Joint Commissions and other' forums representations were 
made by foreign parties that large expenditure is being incurred by them 
on R&D and ip developing new products and new processes and they 
find that the duration of collaboration allowed and the rates of royalty 
permitted (together with the rate of taxation of 40 per cent on technical 
.services and royalty) do not provide adequate compensation to them tOl 
induce transfer of latest technology. It was also observed by the Foreign 
Investment Board that in many areas involving sophisticated technology 
Indian companies also need' more time to assimilate the know-how or 
would tend to come forward with proposals for' extension for a further 
duration of 5 years. Technology is making rapid strides in the world 
and often We have a situation of oligopoly, i.e. a few sellers in the market, 
handling closely held technology. Taking all these developments and factors 
a thorough review was undertaken within the Government and it was decid-
ed that we should be prepared to allow a longer duration for foreign 
-collaboration arrangements increases on merits. It was accordingly de-
cided that in these cases a duration of 10 years may be allowed. In 
brief, the position is that the standard duration of 8 years and payment 
of royalty for 5 years after allowing for a period of 3 years for commen-
cement of production would apply generally. But, in cases where the 
technology is in special areas, for high value projects, etc. a longer dura-
tion of 10 years may be allowed on merits. A COpy of the Press Note 
dated 25. 5 . 81 issued in this connection is enclosed for ready reference. 
This policy is also guiding the decisions of the Foreign Investment Board/ 
:Project Approval Board. 

[Ministry of Finance (Deptt. of Revenue) O.M. No. 9(7)178-FC(1) 
dated 18 September 1981]. 

NO. 9(19) 180-FC(I) 

GOVERNMENT OF INDIA 
MINISTRY OF INDUSTRY 

DEPARTMENT OF INDUSTRIAL DEVEWPMENT 
.... , .. 

NEW DELHI, the 25th May, 1981. 
PRESS NOTE 

'SuB.JECT: Delegation of power to Administrative Ministries for santcion-
ing foreign collaboration proposals . 

• • • • 1 •• 

With a view to streamline and expedite the procedures for securing 
:approvals relating to foreign collaboration proposals, Government have 
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decided to delegate powers to the Administrative Ministries to accord 
approvals for foreign collaboration proposals in the types of cases men-
tioned below: 

(i) Where there is no foreign equity participation in 
posal. 

the pro-

" -_!a 

(ii) The applicant IS not a company with existing foreign equity 
investment. 

« iii) The item proposed to be manufactured is consistent with the 
priorities set out in the Industrial Policy Statement. 

(iv) The proposal is not one envisaging extension of the period of 
cOllaboration approved earlier. 

{v) The royalty payable is not more than 5 per cent (taxable) 
and will be comprised within the period of agreement which 
may extend to 10 years.  The period of going into commer-
cial production is included within this period of 10 years. 
The total ~  and royalty payments should not be more 
than 8 per cent of total expected sales (calculated on an ex ... 
factory value basis) over a period not' exceeding 10 years. 
. The above' would be treated as upper ceilings and the rate of 

royalty, the amount of lumpsum and the period of the agree-
ment in respeCt of individual cases would be decided by the 
Administrative Ministries on a case to case basis, taking into 
account all relevant factors. It is desirable that normally 
the period of agreement should be for eight years and royalty 
for five years allowing three yea'rs for commencement of 
commercial production. 

(vi) Lumpsum payments, if any, are paid in three standard in-
stalments the first instalment to be paid after the agreement , 
is taken on record, the second instalment on delivery of tech-

nical documentations and the third and last instalment to be 
paid on the commencement of commercial production or four 
years after the agreement is t~  on record, whichever is 
earlier. If the Indian party so desires, the Iumpsum amount 
sanctioned could be net of Indian taxes with taxes being 

borne by the Indian party. 
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(vii) The foreign exchaJlge oU1$0 in each case oJ;l. ~  pay-

ments, if any, and royalty together does not eXceed Rs. ~(). 

lakhs in the aggreiate. 

(viii) Excessive outgo on royalty andjor lumpsum would not be per-
mitted. 

2. All applications seeking approval for foreign collaboration will 
continue to be received centrally in the Secretariat for Industrial Approvals. 

(SIA), Foreign Collaboration Section, Department of IndUGtrial Develop-

ment, New D ~ as hitherto. Applications' in respect ·of proposals which 

could be disposed of by the Administrative Ministries under the delegated 

powers will be forwarded by the Secretariat for Industrial Approvals to' 
the Administrative Ministries. 

3. Proposals not within the. ambit of the above delegations approved 

will be processed by the Secretariat for Industrial Approvals and submit-

ted to the Foreign Investment Board for due consideration. 

4. Foreign collaboration proposals in industries falling within the 
illustrative list (as amended from time to time) would not be decided" 
under these delegated powers, but would be brought before the Foreign. 
investment J3oard. A copy of the Illustrative List is at Annexure A. 

5. A copy of the form for seeking approval for foreign collaboration, 
along with guidelines for entrepreneurs is also attached. 

No. 9 (19}180-FC. I Dated the 25th May, 1981. 

The Press Information Bur.eau is requested to give wide publicity to" 
this Press Note. 

Press f r ~~i r , 

Shastri Bbavan, 

New Delhi. 

sd/-
(S. L. KAPUR) 

J.oint Secretary to the Govt. of India. 



ANNEXURE 'A' 

Illustrative list of Industries where no foreign collaboration, financial 
or technicol, is considered _ necessary 

1. Metallurgical Industries: 

FemJUJ: Ordinary Castings, Bright Bars Structura1s, Welded a Steel 
Pipes & Tubes. 

Non-Fe"ous: Antimony, Sodium Metal, Electrical Resistance Heating 
(nickel free alloy), Alum.iniwn litho plates. 

2. Electrical Equipment: 

Electrical fans, Common domestic appliances, Common types of 
winding wires and strips, Iron clad switches, AC motors, Cables 
and Distribution Transformers. 

3 .. Electronic Components and Equipments: 

Gener8l purpose transistors & Diodes, Paper, Mica and Variable Capa-
citors, T.V., Receivers, Tape Recorders, Teleprinters, P.A. Systems, 
Record Players/Changers. 

4. Scientific and Industrial Instruments: 

Non-specialised types of valves, meters, weighing machinery, and 

mathematical, surveying and drawing instruments. 

5. Transportation: 

Railway wagons, Bicycles. 

6. Industrial Machinery: 

Building and constructional machinery, Oil mill Machinery, Conven-
tional rice mill machinery, Sugar Machinery, Tea r ~ i  

machinery, General purpose Machinery. 

7. i~ Tools: 

Forged hand tools, General purpose machine tools. 

8. A,ncultural Machinery: 

Tractor drawn implements, Power tillers, Foodgrain r ~ Agricul-

tural implements. 
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. 9. Miscellaneous Mechanical Engineering Industries': 

10. Commercitll, Otfice & Household Equipments ojCommon.use: 

11. Medical and ~ i  AppUances: 

124 Fertilizers: 

Single superphosph.ate, Granulated fertilizers. 

13. Chemicals (Other than Fertilizers) 

Acetic acid; Acotanilide; Ethyl Chloride ; VitoOse Filament Yaml 
. Staple' fibre; Md.athion teclJnicaI.; Sulphate of alumina; Potassium. Ollorate; 
Fatty Acid & Glycerine; Butyl Titanate; rf ri~; Silica gel; Lindane; Bodo-

sulfan; Phanthoate; Nitrofen; Ethyl ether; Plastipeel. 

14. DyestufJs: 

Benzidine; 0-Toludine; Carbozole Dioxazine violet pigment; Cadmium 
sulphide orange. -

15. Drugs & Pluznnaceuticals: 

Caffeine (natural); Phenyl Butazione; Tol Butamide; Para Acetamel; 
Phanacetin; Senna extract; DiuogeniB; Clofibrate; 4-Hydroxy Cumarin; 
Xenthopotoxin; Calcium Gluconate; Choline Chloride; GlycerylGnaJaro-
late; Phenylethy biguanide hydro-chloride; Scopolamine hydre-lxomide; 
Niacinamide; Ortholelyl biguanide; Colchicine; Diazepam; Sorbitol from. 
dextrose monohydrate;· Berberine ~ ri ; -Ba1ladoDna; Acrifl8:vine; 
Calcium hypophosphite; Chloridiazepoxide. 

16. Paper" pulp including paper products: 

17. Consumer goods: 

18. Vegetable oils " vanaapati: 

19. Rubbl!.r Inilustries: 

Viscose tyre yam; Metal bonded rubber; Latex foam; Rubberised fab-
rics;BicycIe Tyres aDd Tubes. 

20. Leather, LeDther Goods & Pickers: 

Belting-Leather; Cotton " hair finished leather; pickers; Picking bands; 
t ~ tanning extracts; Fat . liquors other than ~ti . 

21. GlDss Ceramics: 

22. Cement & Gypsum Products: 

NOTE: List is illustrative and not exhaustive. ,Qarific:atiGo of .details 
within the broad headings is the re&poIlS1'bility Of Administrative 
MiDistries. 
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APPLICATION FOR FOREIGN COLLABORATION TO BE SUBMI'TTED 
TO THE SECRETARIAT FOR INDUSTRIAL APPROVALS ,(SIA) .DEPART-
MENT OF D ~ DEVELOPMENT, UDYOG BHAVAN, NEW 

DELHI-I 1001 I (WITH 15 SPARE COPIES) 

(AjIJIliI:ats may go through Part E of tilt ~ "-fore filling up till Form. n. ~ 
shmdd be' ugibu and t:OmjIIet6 in all rrsjwts ., aMd txmI"""''''19 ~) 
I. Name and registered office address of the 
applicant/Indian company -which -will 
implement the project. PIea15e specify 
whether the company is --existing or pro-
posed. If the company is proposed to be 
fonnc:d.giYc the names and addresses 
of the promoterlS). 

2. Whether;t is/will be a public Limited or 
a PriVate Limited Company. 

3. <i) Whether the applicant and/or the 
implementing company is registered 
under the Monopolies and Restric-
tive Trade Practices Act, IgSg. 

(li) If so, whether clearances required 
for implementing the proposed sche-
me under the M.R.T.P. Act, 1969 
haYe been obtainf'd. 

PART -CA' CAPrrAL Snt.UCTURE AND FORM OF MAxAoEIIENT 

(NOTE: Information in fel'ly to question 4, 5, 6 and 7 shoUld be ftmUsIaed in respect 
of the applicant company as well_'in 'nspect ~ t  company which will 
In plement the project. 

4-. Is the Indian Compaqy controlled, either 
directly or indirectly by non reSidents, if 
so, : Please _ give particulars of (i) the 
direct participation, and (ii) the indirect 
beneficial . participation i.e. in the list of 
shareholden are there any companies 
which themselves have non resident 
sharehoIding ? Particulars of major share 
holding of 5% and above of the equi!y 
capital rJone may be taken f«?r this pur-
pose. 

5' Names Of the Directors of the Board-

(i) Foreip Nationals 

(ii) Indian Nationals. 

6. Names of Selling Agents, Secretaries, 
Treasurers and Consultants to the 
company, if any, the existing or proposed • 
and extent, if any, of foreign equity inter-
est therein. 



.. 
7. .Ctl/lilill s.",." 
I. Existing 

Authorised 

Subscribed 

Paid·up 
. ofwhida 

.a) Foreign holding 

(i) Direct partic:ip.dion 

(ll) Indirect. bmeficial participa-
tion (as defined iD mlumn 4-
above). 

rill) Total (i) and (ll) 

lb) Indian holding 

!c) (i) Borrowing 

Oil Exjsting debt; equity ratio iD the 
company 

\ 11. Proposed 

Authorised 

Subscribed 

Paid ,up 

(a) Foreign holding 

(i) Direct participation 

{ll) Indirect beneficial non' -rai-
dent participation (as defined 
m mlumn 4 above.) 

(iii) Indian holding 
Total (i) and (ll) 

(b) Indian holding 

8. Whether the proposal contains any pr0-
visions which relate to matten pertaining 
to Company Law or which attract the 
provisiona of the Foreign Exchange Regu-
lation Act, 1973; if so, what steps the 
company bas taken or proposes to be 
taken in this connection ? 

p".fortu ...... .. 

Amount 

------------.-..... ----

Amount PerccDtage 

, 

Amount Percentage 

.. 
--------------_.-----------
Amount Percentage 

P.AJl.T 'B'-Lum 01' MANmrACTVIt.E, CAPITAL COST AND IIIPOilT CoNl'BllT 

90 (i) Existing busineIs,Iitem(s) of ~
facture and the number and date of 
LD.R. Act Licencc, if any, D.G.T.D. 
Registration/S.S.I. Registration etc. 

(ll) Is/are the item/items mentioned 
abcwc being manufactured with 
foreign collaboration? If so, please 
give the particu1an of each colla-
boration, including the naDlCII of 
collaboratora. 
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(iii) Ca) Item of :ma.,uufacture/proposed 
acti'lity for which foreign col-
laboration is applied for which 
(ull and complete technical 
apecifications" and the rete-

. Vant catalogues of the pro-
duct(s) proposed to be manu-
factured and the end use of the 
product. 

(b) Brief description of the tech-
nology and other relevant tech-
no economic ltudies. 

ec) Has any letter of intent/indus-
trial licence been obtained 
under the Indus1ries (Deve-
lopment and Regulation) Act. 
1951 for the items of manuf8c.. 
ture for which the foreign col-
laboration applicatiOD has 
been made? If so, fumiab a 
photo copy. 

Cd) In case an application for an in-
dustrial licence under the In-
dustries (Development and 
Regulation) Act .. 1951 has been 
made, furnish the refeEenc::e 
number and date. 

(e) If registered with DGTD, Tex-
tile Commissioner, etc., pleue 
quote the reference and the 
annual capacities Car which 
registered. 

(f) Whether the proposed manufac-
turing programme would be in 
the Small Scale Sector. Furnish 
551 registration No., if any, 
and capacities for which 
registered. 

(g) Is there any restriction in your 
letter of intent/industrial Ii-
c::encefRegistration with DGTDI 
SSIfl"eztile Commissioner, etc. 
regarding foreign collabora-
tion? If so, have you taken 
steps to get the restrictions 
removed'? 

(11) Have you in the past applied 
for foreign collaboration for the 
same item to the Secretariat for 
Industrial App!"Oftls or to any 
other Department in the Go-
V'enlment? If so, furnish parti-
culars thereo£ 

(i) Please state the factors which 
you consider favourable in res-
pect of your application (i.e.), 
considerations like your tech-
nical competence including 
technical background, your 
pre'lious experience in this 
line, your financial resources, 
other projects/products, pro-. 
duced by you, or implement-
ing the coUaboratiQD. 



10. Estimated value of annual production 
------------------------.....t _______ _ 
Year Item of 

Manufacture 
Quantity Ex-factory 

\faIue· net of 
excise duties 

Ex-factory value 
after deducting 
landed cost of 
imported 
components 

--------------------------------------------
1st Year . 

2nd Year 

3rd Year . 

4th Year. 

5th Year. 

etc. 
---.-----.--------_._. --

II. Location of Factory : 

Tebsil ::-.,---•• _...-_t_-.-_.-Di tri tt ~ , . .. State .. ~ - ~ .----

12. ProPosed capital cost of the project : 

(a) Cost of capital equipment. 
(i) Imported (landed cost) 
(ii) Indigenous. 

(b) If imported equipment is required, 
has the Capital goods application 
been submitted/approved? Fur-
nishreference No. and date of ap-
plication/approval. 

ec) Cost of other items of capital nature 
i~. 

Land 

Building 

(d) Working Capital 

(e) Staff and labour proposed to hI' 
employed : 

(i) Managerial 

(ii) Supervisory 

Technical 

Non-Technical 

(ill) Clerical 

(iv') Labour 

Skilled 

Semi-skilled 

Unskilled 

(v) Other 

Categories, if any ; 

Head Office Factory Total 
. . ...... ~. ~ -------
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13· Estimated requirements of raw materials and· componentS. 

s. No. Name of raw materiall 
component 

Indigenous Quantity Value (cif 
or ~  if 

Imported imported) 

3 5 

14. Phased manufActuring programme for import substitution during the period of 
collaboration. 

Year I tem of Manufacture 

1st Year 

(i) 

(ii) 

(iii) 

(iv) 

2nd Year 

(i) 

(li) 

(iii) 

(iv) 

3rd Year, etc. 

Annual 
•  t 

Quantity 

Production 
4 t 

Ex-factory 
value 

Percentage of cif 
valUe of imported 
content (i.e. total 
of all impoI:ted raw 
materials and compo-
nenu) 
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PAJl.T 'C'-DETAlLI OP FOlll'.lGN COLLABOM'I'IOK 

15. Ca) Name and address of the foreign 
colIaborator(s) with whom the In-
dian Company proposes to colla-
borate. 

Cb) Please indicate the standing of the 
collaborator in the field, with 
details of collaboration already 
i~ to other countries, their ex-
port performance rns..,,-I1is domes-
tic production, their share in the 
world market and direction of export 
(Attach latest Balance Sheet of Col-
laborator). 

16. What will be the specific scn'ices to be 
rendered by the foreign collaborator in 
punuance of the agreements. 

I,. Terms of fOIeign collaboration : 
Ca) If the foreign collaborator proposes 

to invest in the equity capital of the 
Indian Company, furnish the fol-
lowing details : 

Ci) The amount of foreign equity 
inftStmcnt in (Rupee equiva-
lent). 

Cii) What percentage it would con-
stitute of the total paid-up capi-
tal of the Indian Company. 

(iii) }!.stjmated annual payments on 
dividends and profits (gross 
of taxation) on the foreign in-
vcstm.cnt. 

(b) Nature and quantum oflumpsum 
payments. 

Ci) Technical know-how fcca. 

Cill Payments for design, engineer-
ing, consultancy, etc. 

(iii) Payments, if any, for usc of 
patents, brand names, trade 
marks and the like. 

(iv) Any other payment of a lump-
sum nature. . 

Total 

(Please indicate the gross amoWlt pay-
able to the collaborator bcf'ore deduc-
tiOll of Indiau taxes). 

(v) Indicate in each case t:IJe pro-
posed instalments in which the 
above payments wilJ be made. 

RI. Forcip exchange 

1 I - ---4,,,""*,, _._,-___ __ 

---:------..,-.-, ---..... , ..... -..........-.,....--.........--
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(c) (i) Whether a recurring annual ro. 

yalty is proposed , if so, the 
percentage of royalty (gross 
of taxes) computed as a pro-
portion of the ex-factory value 
of annual production (net of 
excise duties) BIter deducting 
the landed cost of imported 
components and the standard 
bought out components, if 
any. 

(ii) Kindly indicate the total esti-
mated gross amount of royalty 
(i.e. before taxation) payable 
to the foreign collabortor 
during the duration . of the 
collaboration. 

(iii) Are separate rates of roYalty 
envisaged on internal salts and 
exports? If 80, furnish the 
figures. 

(d) Proposed duration of the agreement 
and the period for which royalty 
payments wiJl be made. . 

18. (i) If this application is for the extension 
of an existing collaboration agree -
ment, please indicate the period 
for which the" collaboration has 
already run and attach a copy of 
the previous approvals and agree-
ments. 

(ii) In case of (i) above, please indicate 
whether you have set up any R&D 
Cell to absorb the know-how and 
the progress achieved in this re-
gard. Please also indicate particu-
fan of the status of absorption, 
adaptation, assimilation and im-
provement of the technology al-
ready imported.. Adequate justi-
fication for acquisition of new 
technology, whether it js for cost 
reduction, quality improvement, 
material conservation, increase in 
productivity, design, addition of 
new items etc. may be furnished. 

(iii) In case the intial approval for 
foreign collaboration was subject 
to any export obligation, to what-
extent such obligations have-been 
fulfilled so far. 

19. Are the items proposed to be manu-
factured, patented in India, if so, the 
dates of commencement and expiry of 
the patents. 

20. Does the Indian Company propose to 
use.any foreign brand name for internal 
sales and/or exports? " 



PAIlT 'C'--On!ER INPOJUIATION 

2 I. Nature of Export Franchise 

(i) Please specify the names of the 
countries, if any, to which exports 
are excluded; an d if so, the -reasons 
therefor. 

(ii) Please indicate if the Letter of 
Intent/Industrial Licence/Regis-
tration with DGTD/SSI or Capital 
Goods Clearance granted for thiS 
item contains any stipulations in 
regard to exports. 

(ill) E:tfc?rt commitments, year-wise, 
whICh the applicant is prepared 
to undertake: 

1St Year 

2nd Year 

3rd Year 

4th Year 

5th Year 
etc. 

TOTAL 

PercentaF of Va!ue(FOB) 
Production 

~ 

------------------------
(iv) Brief details on how the applicant 

propQSCS to fulfil the export com-
mitments: 

22. Effect on balance payments during the 
period of collaboration agreement: 

A. Foreign exchange earnings: 
(i) Foreign exchan.ge earnings 
bascdon f.o.b. valUe ofexport 
covered by ~rt obligatioll 
[vide col. 21 (Iii) above.] 

(ii) Foreign Exchange saving an-
ticipated as a result of import 
substitution vis-a-vis the pro-
duct. 

TOTAL A: 

B. Foreign exchange outgo on: 

(i) Import of machinery and 
equipment (cif) 

(ii) Import of r ~ materials and 
components (cif.) 

(iii) Dividends and profits [net of 
taxes, i.e. gross amount indi-
cated in col. 17(a) (ill) above 
minus Indian taxes payable]. 
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(iv) Lumpsum payments [net-of 
taxes i.e. gross amount indi-
cated in col. I 7 (b) above 
minus Indian lues ~ 

(v) Royalty payments (net of-
'taBs. based' on col. I7(c) 
above ta!cing into. account 
the value ofpl'Oduction in col. 
10 above.] 

(vi) Number of foreign Tech-
nicians proposed to be em-
ployed and' p&ymeIltl)o them 
(Net. of taxIeS.) 

(vii) Other paymen,ts, if any 

TOTAL B  : 

c. Net foreign exchange inflow (A-B) : 

23. Give an account of the attempts ~ 
to explore alternative source or the 
acquisition of technology including 
frQlll indigenous sources and the tech-
no-economic considerations fOr prefer-
ring. die particular collaboration which 
has been. applied for. 

24. In the choice of teclmology, have you 
given appropriate weightage to the 
least pollbtant alternative, consis-
tent with costs? If so, details thereof. 

25. Please-confirm that the· fureign colla-
boratier is agreeable that the tech-
nical know-how/product <ksign/ en-
gineering design can also be Ill&de 
avaiI.ble to other Indian parties, 
should it become' necessary, on terms 
and oonditicms as may be agreed to 
by all the parties concerned, including 
the foreign collaborator and subject to 
the appro\"al of the Government. 

26. Whether the foreign collaborator has 
other collaborations with any other 
party in India for the same or similar 
product; if so, give details. 

27. What steps does the applicant propo&c 
to take for research and deV'elopmen t 
in ~ of the technology inv.ql\1ed; 
engineering design, training of Indian 
technological personnel, and other 
mamres for the absorption, adapta-
tion, and development of the imported 
teclmology. Give specific dt'tails. 

Date 

Place ...................... .. 

Signature of the Applicant 
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PART.E 

Instructions to Enterpreneurs 

1. Government's policy towards pennittiDg foreign equity participation 
will be selective. Such participation has to be justified, having regard to 
factors such as priority of the industry, the nature of technology involved, 
whether it wHI enable or promote exports, and the alternative terms avail-, 
able for secming the same or similar technological transfer. The ceiling 
for foreign equity participation is 40 per cent although exceptions can be 
considered on merits. 

2. Foreign share capital should be by way of cash without being 
linked to tied imports of machinery and equipment or to payments for 
knowhow, trade-marks, brand names, etc. 

3. Lumpsum payments, if any, are normany to be paid in three stand-
ard instalments, the first instalment to be paid' after the Agreement ,is 
taken on record, the Second instalment on delivery of technical document-
ations and the third and last instalment to be paid on the commencement 
of commercial production or four years after the agreement is taken on 
record, whichever is earlier. Al1lumpsum payments are subject to deduc-
tion of Indian taxes. If the Indian party so desires, the lumpsum amount 
sanctioned could be net of Indian taxes with -taxes being borne by the 
Indian paI1y." 

4. The royalty will be calculated on the basis of the net ex ... factory 
sale price of the product exclusive of excise" duties, minus the cost of the 
standard bought out components and the landed cost of imported com ... 
ponents, irrespective of the source of procurement including ocean freight, 
insurance, custom duties, etc. Royalty payments are subject to Indian 
taxes. 

5. The royalty payable should not normally be more than 5 per cel1t 
(taxable) and will be comprised within the period of agreement which 
may extend to 10 years. The period of going into commercial produc-
tion is included within this period of 10 years. The total lumpsum and 
royalty payments should not be more than 8 per cent of total expected 
sales (calculated· on an ex-factory value basis) over a period not exceeding 
10 years. It may be iDoted that the above should be treated as upper 
ceilings and the rate of royalty, the amount of lumpsum and the period of 
agreement in respect of indi,vidual cases would be decided by Govern-
ment on a case to case basis, taking into account all relevant factors. 
Normally, the period of agreement would be for eight years and royalty 
for five years allowing three years for commencement of commercial 
production. 

• •• ;.r 
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6. There should be no requirement for the payment of a mJDJrnum 
guaranteed l'oyalty regardless of ~ t  and value of production. 

7. Arrangements or clauses which in any manner bind the Indian party 
with regard to procurement of capital goods, components, spares, raw 

materials, pricing policy, selling arrangements, ef:c. should be avoided. 

8. Remittance to the foreign r t ~ should be made as per 
~  rates prevailing on the date of remittance. 

9. The Indian company should be free to J i ~ the technical 
know-:howlproduct designlengineermg deSign under the agreement to an0-
ther Indian party, should it become necessary. The terms of such sub-
licensing will, however, be as mutually agreed to by all the parties con-
cerned including .the foreign collaborators and will be subject to the 
approval of Government. 

10. Exports shall be permitted to all countries except where the foreign 
collaborator has existing licensing arr.angements for f t r ~ In the 
latter case, the countries concerned shall be specified. 

11. Import of capital equipment and raw materials would be allowed 
as per import policy prevailing from time to time. 

12. The proposal should conform to the locational i~ of the 
Government. 

13. Deputation of technicians either way will be subject to prior app-
roval of the Reserve Bank: of India, in terms of number, period of en-
gagement, remuneration, etc. 

14. Foreign brand names will not ordinarily be allowed for use on 
the products for internal sales although there is no objection to their use 
on products to ~ exported. 

15. In caSe the item of manufacture is one which is patented in India, 
the payment of royalty /lumpsum payments made by the Indian Company 
to the Foreign Collaborator during the period of the agreement shall also 
·constitute full compensation· for use of the patent rights till the expiry of 
life of the patent and the Indian company ·shall be free to manufacture 
that item even after the expiry of the collaboration agreement without 

making any additional payments. A specific provision in this regard must be 
incorporated in the collaboration agreement to be entered into between the 

two parties. 

'16. Incase any consultancy is required to execute the Project,. this 
rdiOUJ.d be obtained from an Indian consultancy eIigineering firm. If 
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foreign consultanc.y is considered unavoidable, an Indian consultancy firm 
'should nevertheless be the prime consultant. 

17. The agreement ~ be subject to Indian laws. 

The CQmmittee note that although it was clear from the Incomes and 
investments revealed in the ,two completed assessments of the assessees. 
'At and 'B' that they would have taxable incomes in subsequent years 'also, 
ithe Income ~ Officer did not issue any notice caling for the returns of 
.iacome even on the assessees' failure to file their r t~. It was only 
.during Audit in FebrU'ary, 1979 that the failure of the ITO is not issuing 
the requisite 'Dotiees under the Income Tax Act came to light. The 
,Committee are at a loss to know as to how the failure occurred and how 
it escaped the notice of the income tax authorities for so long. 

JNo. 29 (Para 3.09) of 1ihe Appendix 11 of the 51st Repon of the PAC 
(1980-81) (Seventh Lok Sabha)] 

Action Taken 

Sectio.n 139(1) of the I.T. Act, 1961 lays down that every person, if 
this total income in respect of which he is assessable under the Act during 
the previous year exceeded the maximum amount which is not chargeable 
to income-tax shall furnish as return 9f his income in the prescribed form. 
section 139(2) provides that in the case of any person who, in the Income 
Tax Officers opinion is assessable under the Act whether on his total in-
come or on the total income of any other person during the previous 
year the ITO may, before the end of the relevant assessment year, issue 
;a notice upon ~ requiring him to furnish within '30 days .from the date 
of serving of ·the notice,. or such date as may be extended by the ITO on 
an application made by the assessee, a return of his income in the .pres-
cribed form. Section 271 (1) (a) of the same Act la'ys down that failure 
to furnish the return shall attract levy of penalty. 

2. The system follOWed in the I. T. Department ·to call .for ,returns· where 
·they care Dot received under section 139(1) of the I.T. Act by.;the .due 
date is to issue notice u/s 139(2) of the I.T. Act togttherwith the forms 
,of reurn of income .may be sent in the first week of August to all such 
t ~  who ·have BOt filed the 'returns of income voluntarily. 

3. In the case under consideration, the ITO has explained .to the OIT 
that notice uls 139(2) was not issued because he was of the bonafide view 
:.that the ownership of the sum of Rs. 22 lakbs was dispuable. Tht} ··entire 
sum ofRs. 22 laths belonged to MIs. C. J. Patel· & Co. an,d:that Raja 
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Chandrachud Prasad Singb & his children were only benamidars; unless 
this issue was finally settled it was not possible to take action. to assess the 
assessees. But there was a human failure on the part of the ITO, in not 
issuing notices uls 139(2). 

4. However, there has been no . loss revenue .in this case as the time 
available for taking remedial action is upto 8 years u I s 147 (a) of the LT. 
Act The assessments, since completed have 'resulted in demand ofRs. 
~ 4, 2 being raised against assesseee 'A' a tax due for the assessment 
years 1972-73 to 1980-81 and a demand of Rs. 7,6601-being raised 
against the assessee 'B' as taX due for the assessment years 1.972-73 to 
1979-80. 

, 

[Min. Of Finance (Deptt. of Revenue O.M. F. No. 241/5/81-A&PAC-II 
dated. 11 'February, 1982] 

Apparently the internal control, as well as the internal audit systems 
of the department are ,not working effectively. The Committee would re-
commend that the responsibility for toning up and enforcm,g these systems 
should be placed sparely on the supervisory officers of the' level of Ins-
pecting Assistant Commissioners and Commissioners of Income .. tax. 
These Officers, during their periodical inspections, must ensure. not ~ 

that the .prescribed control records are properly maintained in the asse8s-
,ment ward, but also see that such records are made use of to 'obtain the 
desired results. In. particular, the Committee recommend that' it should be 
part of the duty of Inspecing Assistant Commissioners to see during 
their inspections that there are no glaring cases of his type where the 
assessees have suddenly stoped filing their returns and the Income-tax 
·Officer has nevertheless .faild to call for the returns. 

[So No. 30 ,(Para 3'.10) of the Appendix II of the 51stRcpon of the PAC 
(t98()"81) (Seventh Lok Sabha)] 

ActioD Taken 

The Ministery shares the concern of the Committee in this 'matter. 
Making inspections is one-of the prime as well as mandatory duties of 
lACs. Some ,quidelines for inspections by lACs bavealready ~  issued 
. on lst January, 1977. It has again been advised that among other ·things 
1be ·IAC should also examine the work of the ITO in regard to: 

(i) Tunely issue and service of notices of advance tax or regular 
assessments, specially when high demands are involved; 

(ii)Completing statutory actions within the specified time limits-
such as issue of notices, and completion of assessments, penal-
ty proceedings. recovery proc<'edingsetc; 
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(iii) Suitable action on audit paras; 

(iv) Proper handling of important and sensitive cases. 

(Approved by the Additional Secretary to the Govt. of India) 

[Ministry of Fmance (Deptt. of Review O.M.F. No. 241/5 J81-A&PAC-n 

dated 11 February, 1982)] 

Recommendations 

4.27 The Committee have noticed that there are two methods of 
valuation of the unquoted equity shares of companies, namely 'break-up 
value method' and 'yield tnethod'. Uuder the "break-up value method/ 
the value of such shares ~ based on the value of net assets of the com-
pany. Under the 'Yield method, the value of shares is treated as equal 
to the principal amount which would . have earned simple ineterest equal 
to the given yield on shares at the interest rates of giftedge securities. 
The principal of valuation of shares which has been adopted under Direct 
Taxes Acts is that the value of any asset, other than cash, shall be 
estimated to be the price, which in the opinion of the assessing Offi.cer it 
would fetch if sold in the open market on the relevant date. So, the value 
computed under the two methods has. to cC?rrespond to a hypothetical 
value on a hypothetical sale in a hypothetical market in accordance with 
the aforesaid principle which has been established through a number of 
decisions of the Supreme Coun of India. 

--4.28. For valuation of unquoted equity shares in companies other 
than investment companies and managing agencies' companies, Rule I-D 
of the Wealth-tax Rules, 1957 framed by the Board under section 7(1) 
of· the Wealth-tax Act, 1957 applies. The Rule incorporates break-up 
value method only. Consequently, it has been provided in the rule that 
in making computation of the value all liabilities as ~ in the balance 
sheet of the company and the dividends pertaining to the preference share-
holders shall be deducted from the value of all its assets shown therein; 
a discount of 15 per cent shall be allowed to arrive at the value of the 
net assets. The balance value of the net assets shall be distributed over 
the equity shares to arrive at their value. Again, if the company has .not 
declared dividends for 3 to 6 years, the discount ·allowable shall be 
increased from 17 and half per cent to 25 per cent. 

4.29. Audit has repeatedly pointed out that where a company has 
undisclosed assets or where the book value of assets is much below' their 
fair market value on the relevant date, valuation under the' above pro-
vision of Rule 1 D based. on book value of assets only would not be in 
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comormity with _ the priDcipl.e of true market value contemplated in 
Section 7 of the Wealth-tax Act. This defect in the Rule has not been 
rectified SO far. 

4.30. Further with reference to the said. Rule ID the Public AccoU'llts 
Committee in paragraph 4.22 of their 226th Report (Fifth Lok Sabha) 
(August 1976) observed, "companies· which do not declare dividends 
presumably with a particular design' and ~t  profits in their 
reserves also derive a tax advantage .... " Wealth-tax is avoided because 
of the allowance of discount at increasing rates, under the aforesaid Rule 
ID, in the break-up method for valuing the unquoted equity shares on 
the grounds of non-declaration of dividends for specific number of years 
while, in fact, the profits are getting accumulated (without being dis-
tributed) with such private Limited Companies. 

4.31. The subject matter of valuation of unquoted equity shares in 
investment companies and other companies was also commented upon in 
paragraph 72 of the Audit Report;; 1977-78. In that regard, the Ministry 
of Finance have stated in March, 1981 that rule l...;D of the Wealth-tax 
Rules and Board's circular of October, 1967 were discussed by a 
Committee set up by the Board on valuation of unquoted equity shares 
of ('ompanies. The said repon had been discussed by the Board and 
follccw-up action by way of framing i~  rules was likely to be com-
. plett'd soon. Again, the Boaed have stated that they "are seized of the 
matter and issUe of necessary instruction in superseSJion of the circular 
dated 31st October, 1967 and finaIisation of the rules on the subject is 
und« active consideration of the Board". 

4.32. The committee regret to note that even' after the Supreme 
Court of India Judgement in Ia1an's ·case (86 ITR 621), delivered in 
1972 the Ministry of Fmance had not taken steps to amend the role or 
to issUe fresh i!Istructions. The avoidable delay of more than 7 years 
has, in the J;Ileantime, been causing under-assesment of Wealth-tax. The 
Committee recommend that the Government should rectify the position 
without further loss of time. As pointed out by Audit in the instant 
case due to absence of any rule or its c1arificatipn the exchequer had lost 
Rs. 48,868 by way of Wealth-tax. 

[So Nos. 31 to 36 (Para 4.27 to 4.32) of Appendix II of the 51st 
Repon of the P.A.C. (1980-81) (Seventh Lok Sabha).] 

Adion Taken 

The draft rules for valuation of unquoted equity shares in investment 
companies as well as in companies other than investmeot companies, have 
since been notified on 29th August, 1981 vide notification No. 4194/ 
P. No. 155(84)/78-TPL [So O. No. 674(E)] (copy enclosed for the 
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~ r  i f r ~ti  of the r ~ likely to. be affected thereby. ~  

hlles wiD be finalised after considering the· ~ , if any, r t!~ . ~ 
In . this regard. 

[Ministry of ~  (1?eptt. & Revenue) p.M. No. 241/4/81..:A & 
PAC ~ t~ 17 November, 1981.] 

TO BE PUBUSHBD IN PAR"I:-n C ~ 3 SUB-SECrIQN (ii) OF 
THEGAZEITE OF INDIA EXTRAORDINARY· .' . 

MINISTRY OF FINANCE. 

(CENTRAL BOA)ID OF D~ TAXES) 

NOTIFICATION 

WEALTH-TAX 

NEW DEUII THE 29th August, 81. 

S.O.(E)-The following draft of certain rules further to amend the 
Wealth-tax Rules, 1957, which the Central Board of Direct Taxes pro-
poses to make in exercise of the powers Conferred by section 46 of the 
Wealth-tax Act, 1957 (27 of 1957), is hereby published for the information 
of all pemons likely to be affected thereby; and notice is hereby given that 
the said draft rules will be taken into consideration on or after the 
15-10-1981. 

Any objection of suggestion which may be received from any person 
with reference to the said draft rules before the said date will be considered 
by the Central Board of Direct Taxes. 

DRAFT RULES 

1. (1) These rules may be called ~  Wealth-tax (Amendment) ~ , 

1981. f 

(2) They shall come into force on the 1 st day of April, 1982. 

2. In the Wealth-tax Rules, 1957,-

(a) in rules I A,-

(1) in clause (g), after the words "and income from other source" 
the word "or whose assets COJDptise mainly of asSets, 'sUCh 

. :.' . " ,. ~ . ". \ ~ .. .' ':'. 



45 

as, land, building, bullion, jeweHery, shares, stocb and 
securities" shall 'be i:riserted; 

• (2) for claU6e (1), the f!>llowing clauses shall be substituted, 
namely:-

:,(1) "share regularly quoted on 1;110 stock exohange" in relation to 
an aquity shares of a preference share of a companymean.a-

I 

(i) a share quoted on any recognised stock exchange in India 
with regularity from ~ to time; and 

(ii) the quotations of such share are based on current transactionS 
made in the ordinary caurse of business; 

'(la) "unquoted share" means an equity share or a preference share 
which is not' regularly quoted on any recOgnised stock exchange 
in Iridia and includes a share deemed to be ,an unquoted 'share 
under the Explanation to rule lIE; r 

(tb) for rule 1D, the following ~  shall be substituted, namely:-

Yaluation of U nquoted equity Shares of Companies other than investment 
Companies. 

1D (1) for the purposes of sub-section(1) of Section 7, the value 
of an unquoted equity share pf a company, other than an . 
investment company, shan be determind in the following 
manner, namely:-

(i) the value of all the liabilities as shown in the balance sheet 
of such company shall be deducted from the value of all its 
assets as shown in the balance sheet. 

(ii) the net amount as arrived at in accordance with clause (1) 
shall be' divided by the total 'amOU'llt \)f its paid-up equity 
share capital as ~  in the balance shteet. 

(iii) the amount as arrived at in accordance with clause (ii) 
shall be multiplied by' tOO paid up value of each equity 
sbare and the' r t t~  amount 'Shall be 'the breek-up value 
of such share; , .  ' 

(iv) the break-up value of the share so arrived at in accordance 
with clause (iii) shall' be r ~ or irici"eakd, as the caSe 
may be, byaif ~ t  calculated" -as' ~~ r to arrive 

~ ~ ",' • I' ~. ... ;  • 
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. at the value of the unquoted equity share of the companYr 
namely:- -

Ca) where the average distributable income 
does -not exceed fire per cent, of the paid-
up capital and resen'eS 

(b) where the average distributable income 
Cxcceda five per cent,. but does not 
ua:ed. ten per cent. of the paid-up 
capital andresen'es I 

ec) where the aV'erage distributable income 
exceeds ten per cent, but does not 
exceed twenty per cent. of the paid-up 
capital and reserves 

Cd} where the average distributable Income 
exceeds twenty per cent of the paid-up 
capital and reserves. 

• 
the break-up value shall be reduced by 
~ amount equal to twenty per cent. 
thereof; 

the break up value shall be reduced by an 
amount equal to ten per cent. thereof;: 

the break-up-Value shall be increased. 
by an amount-equal to ten per cent. 
thereof; 

the break-up value shall be increased by 
twenty per cent thereof. 

ExplanoJion:-For the ~ of this rule and rule lE,-

(i) "assets" include property of every description, movable or-
immovable, owned by the company, but does not include---

(a) any amount paid as advance tax under section 209A or 
secion 210 of the ~  Act, 1961 (4i3 of 1961); 

(b) ~  amount shown in the ~ sheet including the debit 
b8Iance of the profit and loss account or the profit and loss 
appropriation  account which does not .represent the value of 
any asset; 

(ii) -"average distributable income" means the average of the dis-
tributable mome of the company for the accounting year 
ending with the valuation date for which the relevant balance 
sheet has'been drawn up and the distributable income of two-
immMiately precMing accounting year; 

(iii) ''balance sheet", in relation to any company, means the' 
balance sheet of s1lCh company as drawn up on the valuation 
date and where there is no such balance sheet, the balance 

sheet  drawn up on a date immediately preceding the valua-
tion date and in the absence of both, the balance sheet drawn· 
up on a date immediately after the valuation date; 

(iv) "distributable income", in relation to an accounting year of a· 

company, means its income as per its profit and loss account 
of that year as increaBC¥f by the amount of any reserves or.-
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pro'lisions not allowable as a deduction under the Income-
~ Act and as r ~ by-

(a) <aI)y tax payable in respect of the income so increased 
under the Income tax Act, 1961 (43 of 1961) and the 
Companies (Profits) _ Surtax Act, 1964 (7 of 1964); and 

(b) any amount set apart by the company out of the profits 
of the said accounting year for payment of dividends in 
respect of its preference share capital; 

,( v) "liabilities-" includes all debts owed by a company but dOeS 
not include--

. (a) the paid-up capital in respect of equity shares; 

(b) the amount set apart for payment of dividends on prefe-
rence shares and equity shares where such dividends have 
not been declared before the valuation date at a general 
body meeting of the company; 

(c) reserves, by whetever name caned other than those set 
apart toWards depredation; 

(d) credit balance of the profit and loss account; 

(e) any amount representing provisiOh for taxation to the 
extent it exceeds the ~ t representing .the difference 
between the tax payable with reference to the book profits 
of the company and the amount of advance tax paid 
during the financial year immediately preceding the 
as8eSSII'CIlt year relevant 10 the accounting year; 

(f) any amount lepresenting the contingent liabilities other 
than arrears of dividends payable in respect of cumulative 
preference shares. 

(2) The value of unquoted equity share of a subsidiary company shall 
De valued in accordance with the provisions of ~r  (1), with the 

following -modifications, namely:-
... 

(a) in clause (i), after the words "value of all its assets", the 
words ''which they would fetch if sold in the market on the 
valuation date, or in case any rules 'Me made for the valua-
tion of any asset, at the value arrived at in accordance witlt 
such rule" shall be inserted; 
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(b) the net amount as arrive4 at. hl ac;:cordance' with. clause (i)~ 
of sub-rule . (1) shall be further reduced by an. amount equal 
to twenty-five per ~ t. of the accumulated profits of the 
company as appearing in the ~ sheet by way of national 
tax liability on the .distribution of dividends to,the holding:' 
company. 

ExplaIration.-For the purposes of this sub-rule,-

(i) "accumulated profits" shall have the meaning assigned to it in· 
Explanation 2, to claUSe (22) of section 2 of the Inoome-tax 
Act, 1961 (43 of 1961) so far as it relates to sub-clause (c)-' 
of that clause: 

(ii) "subsidiary company" shall have the meaning assigned to it iw 
'sub-clause (ii) of clause (b) of sub-section (1) of section 4 
of Companies Act, 1956 (1 of ·1956). 

'(3) Nothing 'contained in this rule shall apply-

(a) where,. having regard to ~  facts and circumstances of the 
case, the Wealth-tax Officer, with the previoU'S approval of 
the Inspecting Asstt. Commissioner, is of the opinion that it 
would not be practicable or realistic to apply the provisions 
of this rule to such a case. 

(b) where there is an increase Of- reduction in the equity share 
~ it  of the company between the date of the balance sheet· 
of the company referred to in clause (iii) of the Explanation 
to sub-rule (1) and the valuation date; 

(c) to any assessment year commencing before the 1st day of April, 
1982. 

Valuation of Unquoted s11ares of investment companies 

'IE (1) for the purposes of sub-section. (1). of section 7, the valuation 
of an unquoted equity share of an investment company shall be determined" 
in the following manner, namely:-

(i) the value of all the liabilitie.s incluamg such liabilities which 
are not reflected in the' balance sheet of the company shall 
be deducted from the value of ''all its assets which they would 

• 

(ii) 

fetch if sold in the matket on the ~  date, or in case 
.' any rules are made for the valuation ()f any asset, at the value 
so determined in accordance with such rule; . 

i" 

The net amount as arrived at ~  acoo.rdance with clause (i) 
shall be divided by the total amount of its paid-up equity-
share capital as shown in the balance sheet; 
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(illj the, ~t as .. ~ ~ at in accordance with. clause (ii)·. .. 
t ti i~ by t1ae paid-up value of each equity 'Share shall" be 
the value of the unquoted equity share of an investment 
company., 

(2) Nothing contained in this role shaIl apply to any aS6ess-
ment year commencing before the 1st day of April, 1982. 

Explanation-For the purpose of rule ID and this rule, r~ the" 
quotation in respect of any equity share on a recognised 
stock exchange in India is found to be less than two-thirds of 
the valUe arrived at in accordance with the provision of rule 
ID or this rule, as the case may be, such a share shWl be 
deemed to be an unquoted share.'. 

[No. 4194fF. No. 155(84)/79-TPLl 

Sd/-S.N. SHENDE 

DIRECfOR (TPL) 

CENTRAL BOARD OF DIRECT TAXES 

~  

5.24 Under-assessment of taxes of t ti~  amounts have been 
noticed year after year, on account of mistakes due to carelessness or 
negugence, which could have been avoided had the Assessing Officers and 
their staft been a little more vigilant. Such cases of under-assessment 
have been the subject matter of several recommendations of the Public 
"Accounts Committee in the past .. The Committee  in Paragraph 5.2 of 
their 186th Report (Fifth Lok Sabha) had observed that the commonest 
mistake that has been adversely commented upon by the C itt ~ 

almost year after year, i'S the dropping of digits, generally one lakh of. 
rupees either from the assessed total income ot from the amount of tax 
pay)able . 

• 5.25 Again, the Committee had observed that a mistake, commonly 
cot\lmitted, was the wrong transcription of digit or the dropping of a 
digit, from a substantial amount, resulting in under-assessment of income-
tax (paragraph 5.3 of the same Report). The Committee in an earlier 
Jreport (51st Report, Fifth Lok Sabha)," had reviewed . the trend of mis-
takes in computing income and tax and made specific recommendations 
on the four main contributory factors, namely, rush of work towards the 
end of the year, continued inefficiency of Internal Audit, lapses of check 
on computation of income and the lack of counter-check on such 

computations. 

5.26 It is evident from the exeputive instructions (vide para "9.12 
. ante) that the '8ssessing officers and their 'Subor4mate staff are required tt) 
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carry out Internal Checks on the computation of income, value of assets 
and on the amount of tax resulting therefrom, as part of their regular 
duties and responsibilities. 

5.27 Apparently the instructions issued by the Central Board of 
Direct ~ are not being strictly followed by field offices of the Depart_ 
ment. Otherwise the important instructions issued by the Board from 
time to time for ensuring arithmetical and transcription accuracy in the 
wort done in various Wards, would have been enforced by the range 
Inspecting Assistant CoIIllIlissioners during their admjnistrative inspection. 
and by the Internal Audit '31ld the failures of the type noticed in Revenue 
Audit would not occur so frequently. 

5.28 The weaknesses of administrative inspection have been the 
subject matter of comment by the PUblic Accounts Committee in para_ 
graph 5.10 of their 186th Report (Fifth Lot Sabha) wherein they 
obsen'ed: 

"Another factor that came to the notice of the Committee was 
the weakness of inspections by the Inspecting Assistant 
Commissioners of Income-tax. In paragraph 1.65 of their 
3rd Report (Fourth Lok Sabha) the Committee desired that 
instructions should be issued to the Commissioners to chalk-. 
out a programme of inspection of all the circles at regular 
interval's. In reply (vide page 57 of the 80th Report) 
(Fourth Lok: Sablra), the Ministry stated that necessary ins-
tructions have been issued in December, 1968 for programme 
of inspection by Inspecting Assistant Commissioners to be 
drawn up in such a manner 80 that every circle was inspected 
at least once in· three years". 

5.29 The Committee, however, note that the layout o'f the inspection 
report. of I.A.C. was revised only recently in 1980 to enable the lAC to 
give a more meaningful appraisal of the ITO's performance and make 
inspections more effective. 

[So Nos. 37 to 42 (,Para 5.24 to 5.29 of Appendix n of the 515t 
Report of the P.A.C. (1980-81] 

AdiaTakn 

Necessarv instructions to the Commissioners of Income-tax have been 
iisued bY the Directorate of Inspection (Ineome-tax) under their Cit'tle 
No. 121 (F. No. f8 D ~ 3rd July, 1981 (copy enclosed). ' 

[Ministry of Finance (Department of Revenue O.M. No. 241/4/81-
A &. PAC dated 17 November, 1981]-
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CIRCULAR NO. 121 
F. No. I-6/81/DIT 

DIRECTORATE OF INSPECfION (Income-tax) 

Nirikshan Nideshalaya (Aayakar) 

~ : KARVIKSHA 

'To 

:Sir, 

The Commissioners of Income-tax 
(By name): 

, 

Mayur Bhavan (4th floor) 
NEW DELHI-l10001 

Dated 3rd July, 1981 

Sul1ject:-Action to be taken on the recommendations contained 
in the 51st Report (7th Lok Sabha) of. the PAC 00. 
p8ras 1.114 to 1.115, 5.24 to 5.32-Responsibility of 
Administrative lAC-Instructions regarding. 

In their SIst Report presented to the Lok Sabha on 30th April, 1981, 
1he PAC has pointed Out, inter-alia, the following lapses, irregularities 
:and/or mistakes committed by assessing officers in making assessments 
-which have resulted in substantial under-assessments of tax:-

(i) The explicit provisions of the; Act and the instructions issued 
in pursuance thereof were completely overlooked and the 
deductions errneously allowed uls 80-0 even though the 
stipulated conditions, were not fully satisfied [case of Grama-
phone Co. of India Ltd. Calcutta-vide para 29(ii) of die 
CAG, Report for the year 1978-79-Direct Taxes (Pagel 
67-68)] 

(ii) The commonest mistake every year had been wrong transcrip-
tion of digit or the dropping of a digit of. substantial amounts 
(generally one lakh of rupees) either from the 'aSsessed total 
income or from the amount of tax payable. 

In this connectiOll, extracts from paras 1.114 to 1.115 and 5.24 tlt 
·:S.32 of the aforesaid' PAC's Report. 

2. 1. order to avoid the recurrence of such costly mistalfes and obriate 
.critiCisa from the PAC in future, the Commissioners 'are requested t. 
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visory control in this regard to ensure: 

(a) ~t the deductions claimed uls ·80-0 are quailtified by the-
ITOs with lAC's prior approval; -

(b) that the instances of' arithmetical and transcription inaceura--

cies noticed in their inspection of individlJal cases are duly 
commented .upon and rectified expeditiously; and 

(c) that periodical review meetings are he1d to promote the under-
standing of various problems in their proper perspective. 

4. it is requested that a copy of the instructions issued by the CaIT 
to the lACs may be endorsed to this' Directorate. The receipt of tfris. 
Circular may kindly be acknowledged to Shri D.C. Taneja, DDI. 

• 

RecOlllllleDdation 

Yours faithfully, 

Sd/-
(J. C. Luther) 

Director of 'Inspection 

(Income-tax & Audit) 

5.30. The Committee note that though the case was required to be 
checked by the ·lnternal Audit Party but had not been checked arid the 
Ministry is ascertaining the reasonS fOr this failure on the part of Internal 
Audit Party.. The Committee would like to be apprised of the reasons so 
ascertained. 

rs. No. 43 (Para 5.30) of Appendix II of the 51st Report of the Public 
, Accounts Committee (1980-81) (Seventh Lok Sabha) ] 

Ac:tioD Taken 

There was a failure on the part of the Income-tax Officer in ch3:1"ge 
of the Special Audit Party in not auditing the case. He has been cautmoo 
by the Commissioner of Income-tax to be more careful and alert in future. 

, {Ministry of F'mance (Department of Revenue O.M. No. 241/4/81-.. . 
A&PAC-I dated 19th February, 1982] 

Recommendation. 

The internal audit organisation continues to be weak: despite tile' 
yarious steps taken in pursuance of the earlier recommendations. of ther 
C it~~. Cases of this type involving substantial revenue ti ~ t,o be· 
reported' by Revenue Audit where either the internal aUdit did nOt check 
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up the ~  at all, or it f i ~  point. out t4e paI'ticuIat mi,stake. It is ' 
necessary that the Director' of Inspectiori (IT&A.), who is entrusted with 
the. responsibility of supecvising and reviewing the working of internal· 
audit, discharges tJhis responsibility in a manner to bWld ·up the intermil 
audit organisation to a level of efficiency where at least the bigger cases· 
are all checked in internal audit and checked properly ~ 

[So No. 45 (Para 5.32) of Appendix II of the 51st Report of the Public 
Accounts Committee (1980-8;1) (Seventh Lok: Sabha) ] 

Action Takea 

The Internal Audit Organisation of the I.T. Dep8rtment suffers from 
the following :~ 

(a) The number of Internal AUdit Parties (including Special AudIt 
Parties) is only 150 whereas the number of Audit parties ~f 
the C.&A.G. is 2 ~. In view of this large disp3.rity in number, 
it is not possible f ~ the Internal Audit to check all big revenue 
cases before they are taken up by the Receipt Audit.. . 

(b) The level of personnel working in the Revenue Audit parties is 
• higher than that of the personnel working in the Internal. 
Audit. The strength of a Receipt Audit party consists of: 

(i) Accounts Officer-I. 

(ii) Section Officer-2. 

(iii) Auditor (Equivalent 10 U.D.C.)-l. 

In Receipt Audit, the work is actually carried out by the Section Offi.--
cers and Accounts Officers (UDC doing only clerical work, such as main-
tenance of registers, etc.), whereas in Internal Audit it is carried out 
mainly by tax AssistantslUDCs and Inspectors . 

. 
It is only in the i~  Audit parties which Audit paTties which are 

only 40 in number that the ITOs are also involved in the actual auditing 

of files: 

( c ) ~r  is no incentive for. the ITOs to work in the Internal 
Audit set-up, vis-Q-vis, aSsessment work is unpopular . 

. With a view to improve the efficiency of Internal Audit, the following 
steps al'e being taken by the Board:- \ 

(a) The D.l. (IT&A) is overall incharge of the Internal Audit. 
In ad,dition, he has other functions to discharge. A new post' 
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of DL (Audit) has just been crea.te.d to look after audit work, 
exclusively, enabling him to concentrate on audit work only. 

(b) The D.L (Audit) would be incharge of all audit work through-
out the country. It is propo5ed to place all lACs (Audit), 
ITOs (Internal Audit) and Olief Auditors under his adminis-
trative control. This step is likely to increase the efficiency 
of the Internal Audit Organisation. 

"(c) It is also proposed to have 25 additional posts of lAC (AudiO. 
This is under examination. 

(d) The Ministry's proposal to sanction special pay to the ITOs 
working in the Internal Audit set-up has not been accepted by 
the Department of Personnel. However, a further attempt 
would be made to approach the Department of Personnel at a 
higher leYe1. Without the incentive of special pay to the ITOs, 
the Board is of the view that the desired efficiency of the 
Organisation cannot be achieved. 

1)finistry of Fmance (Deptt. of Revenue) O;M. No. 241/4 /81-A&PAC 
faated 19th February, 1982]. 



CHAPTER m 
CONCLUSIONS AND RECOMMENDATIONS WHICH THE COM---

MITTEE 00 NOT DESIRE TO PURSUE IN THE UOHT OF: 
THE REPLIES RECEIVED FROM GOVERNMENT. 

Rec:ommeadation 

Coming to the third condition the Committee find that the Ministry 
,have taken shelter under the advice of the Ministry of Law that since the· 
company had a copyright in the matrix, and the words 'sjmjlar Property 
right' appearing in Section 80-0 woukl cover copyright also, the assessee 
would be entitled to the benefits under this Section. The crucial question 
is whether such right is similar to the right to patent, invention, model, 
design etc., mentioned in the Section. All these involve transfer to techni-
cal know-how, since they convey to the other party information and know--
ledge as to how to make a. thing. Copyright relating to a matrix does not 
obviously involve any transfer of technical know-how. In fact, reverse is 
the case as the know-how for producing matrices has been obtained by the 
Indian Company from the . foreign companies. The Finance Secretary 
stated in evidence that the wording of the Section as it stands would seem 
to cover even a case of the kind dealt with in the Audit paragraph. He, 
however, conceded "frOOl the speech of the Fmance Minister, it is clear to 
me that at the relevant point of time the intention was that the concession 
should be given only in cases of transfer of technical know-how and the 
like. It perhaps was not i!ltemied to cover copy right.'" 

The Committee recommend that the desirability of amending the In-
come-tax Act may be considered, if neeessaIy after obtaining the views of the 
Attorney General, on whether the Act as it stands at present really does 
not being out the intention of the Government fully. 

[Sl. Nos. 6 & 7 (Paras 1.116 and 1.117) df the Appendix II of the 51st 
Report of the Public Accounts Committee (1980-81) (7th Lot: Sabha) J. 

Action Taken 

The matter was exalnined carefully in consultation with the Ministry of' 
Law. The Ministry of Law opined that as the underlying objective of the 
concession as enunciated in the Budget Speech of the Finance Minister is 
not embodied in the language of the Section and as the legal position was 
clear, it was not considered necessary to obtain :the views of the Attomey-
General in the matter. 

55 
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2. The CeatraI Board of Direct Taxes have decided that the same Com-
rmittee which hasalnady been set up under Director (O&M) for reviewing 
,the working of Sec. 8()"MM and Sec. 80-0 should examine the question 
~ of amendment of the r i~~ of Sec. 80-0 should examine the question 
recommendations made by the Public Accounts Committee. The Commit-
tee has been requested to submit the findings/suggestions in this regard 'at 
, : an early date. . 

[Ministry of Fmance (Deptt. of Revenue) O.M.F. No. 241/5/81-
A&PAC-n, dated 2nd March, 1982l 

The ~ find that no' action waS taken by the Department to get 
,.~  stay yacated for as long as three ,years. The Ministry of Law are being 
approached only now as a follow up of deliberations in this' ComQlittee. It 
is unfortunate that in spite of a number of instructions issued by the Board 
on this subject between 1968 and 1979 such delays continue to occur. The 

Committee cannot view this situation with equanimity. Continued disregard 
of the instructions erodes Board's own authority. The Board must, there-
fore, find out methods of effective implementaJtion of the instructions and 

their monitoring. The Committee also consider that unless some deterrent 
measures are taken, the situation would not improve. As would be seen 

from the preceeding paragraphs, there have been a series of lapses of omission 
and commission on the part of the assessing and supervising officers in this 
caSe. The Committee, therefore, require that responsibility should be fixed 
and the officers concerned should be suitably taken up for these lapses. The 
Committee would like to be apprised of the action taken against the default-

ing offiCials. 

[So 'No. 11 (Para 1.121) of the Appendix II of the 51st Report of the Public 
Accounts Committee (1980-81) (Seventh Lok Sabha) ]. 

Action Taken 

It isa fact that affidavit-in-opposition could' not be filed for the past 
·three years or more and such delay is attributable both to the Department 
is well as to the Branch Secretariat of the Ministry of Law. It is not so 
much a case where the inst:ru.otionsisSlJed by the Board on the subject were 
not followed by the I.T. authorities, but is a case highlighting the import-
~  Of'tooning u.p the enure system for proper Processing of litigation 
matters-aDd tiinely representation on ~ of tbe Department. 

~ ;; . ~ ... ,. . . 

2 .. It may also be POinted out' that the arrears in the Calcutta High Court> 
generally are bigher than in other High Courts and consequently and pro-
portionately, the arrears of Income-tax cases in the Calcutta High Court· are 
-also higher. It is a well-known fact that in the C ~tt  High C rt~ the 
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·writ ~titi  are ~ 4 and injunctions granted more ~  ~. ptiJer :tU;t 
~ . . Once ~ i : ~ are ~ , it becbmes ~~t to ~; 
them . vacated it view of t1tc Calcutta ffi:gh Court's reluctance to . 'e$nd' 
'priority to Government CaSes. Nevertheless, attempts are being made to get 
. ex-parte orpeIs vacated. 

3. ~ Tegards the PAC's query for suitable action against the defaulting 

'officers, reply Will f ~, 

'[Ministry of Finance (D;eptt. of ~ ) O.M. F. No. 241/5/81-A&PAC-
II dated 14th January, 1982]. 

The Committee find that no action was taken by the Department to 
get the stay vacated for as long as three years. The Ministry of Law are 
'being approached only now as a follow up of deliberatiOt1S in this Commit-
tee. It is unfortunate that in spite of a number of instructions issued by 
the Board on this subject between 1968 and 1979 ~  delays continue to 
occur. The Committee cannot view this situation with equanimity Conti-
nued disregard of the instructions erodes Board's own authority. The 
Board must, therefore, find out methods of effective implementaqon of the 
instructions and their monitoring. The Committee also ~ i r that unless 
some deterrent measures are taken, the sjtuation would not improve. As 
would be seen from the preceding paragraphs there have been 8. series of 
lapses of omission and commission on the part of the assessing and super-
vising officers in this case. The Committee, therefore, require that respon-
sibility should be fixed and officers concerned· should be suitably taken up 
for these lapses. The ~t t  would like. to be apprised of the action 
·taken against the defaulting officials. 

'(SI. No. 11 (Para 1.121) of the Appendix II of the 51st Report of the 
Public' Accounts Committee (1980-81) (Seventh' ~ . Sa.hha) .] . 

'Action Taken 

Hon'ble Comlnittee's attention is drawn to the action taken statement 
by the Ministry in reSpect of first portion of the r ~ti  sent Vidb 
1his MinistrYs 'O.M: Of even: number dated 14th January," 1982:" 
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2. As reprds the question of fixation of respoosibDity for lapses if 
any, it may be mentioned that relief u/s 80-0 for the assessment years 1969-
70 to 1974-75 was allowed by the f i ~ oJIicers:-

Assessment year 1969-70 -Shri N. C. Auddy 

" " 1970-71 -Shri M. "K. Sarkar 

" " 1.971-72 -Shri B. Chakraborty 

" " 1972-73 -Shri B. Chakraborty 

" " 1973-74 -Shri B. C r ~rt  

" " 1974-75 --Shri A. Gupta 

The explanations of these officers have been obtained and considered. 
Ski N. <: Auddy who passed the original assessment for the year 1969-70 
kat submitted in this explanation that all the conditions as laid down u/ s 
8().() were fulfilled for the assessment years 1968-69 and 1969-70 "and 
that the dePuction under this Section was not allowed wrongly.. The 
explanation was considered in the context that the grounds on which the 
Audit had pointed out the mistake in the case of MIs. The Gramophone 
Co., of India .I.JtP:, no longer hold good owing to the following reasons:-

(i) The Ministry of Law has advised this Department that copy-
right is covered by the provisions of Sec. 80:.0. As such, it 
cannot be said" that the assessee did not export technical know .. 
how within the meaning of section 80-0 

(ti) In the appeal against the order passed by the I.T.O. u/s 154 
withdrawing the relief uls 80-0 allowed for the assessment 
year 1971-72, the Income-tax Appellate Tribunal has expres-

sed the view that the words in section which was operative 
during the r~~ t assessment year can "be interpreted as 
mea"ning that the agreement to receive royalty income should 
be approved by the Central Government and that if the inten" 
tion was that the approval should be specifically for the pur-
pose of Section 80-0, then it would haVe been specified that 
the agreement should be approved by lIhe Ministry of Finance, 
Government of India. The Tribunal's decision was t~ 

by the Commissioner of Income-tax, West Bengal-m. 

(iii) According to the enquiries made later on, the condition that 
the amount of royalty should have been received in convertible 
foreign exchange is found to have been satisfied. 

ThuS the stand taken by Shri N. C. Auddy that an the conditions laid , " 

down in Sec 80-0 were f1l1fil1ed in this case" appears to be correct. As such, 
it was decided by the Department not to take any action against this officer 
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~ has since retired on 28th February, 1982. As regards the other 
officers, they have stated that they allowed the relief by following the 
r r~ passed by Shri N. C. Auddy for :the earlier years and they had no 
occasIon to suspect that the orders passed by Shri N. C. Auddy were defec-

tive. They have further stated that according to later enquiries made the '. . , 
conOltlonG mentioned in Sec. 80-0 have been found to have been fulfilled and 

hence their actions cannot be questioned. Their explanation was carefully 
considered by this Department. It was felt that as they had merely followed 
orders passed by Shri N. C. Auddy, no mala /ides can be attributed to 
them in aHowing the relief for subsequent years, particularly when the 

"relief has been found to be in order. As such this Department has decided 
not to take any action against these officers also. 

[Ministry of Finance (Deptt. of Revenue) O.M. No. 241/4/81-A&PAC 
dated 17 March, 1982)] 

Recommendation 

So far as Section 80-0 is concerned, the Committee find that in Novem-
ber, 1974 instructions were ,issued by Board directing the CSIT to maintain 

a register containing information regarding the deductions allowed based 

on details to be furnished by the ITOs once in a quarter-the idea being 
to ,have all the data on a centralised basis. No such information could, 
however, be made available to the Committee on the plea that it will have 
to be called out by going through the relevant assessment records. Obvious-

ly, the Board's instructiops have remained on paper only. • 

[So No. 20 (Para 1.130) of the Appendix II of the 51st Report of the Public 
Accounts Committee (7th Lok Sabha) (1980-81)]. 

Action Taken 

The Central Board ()If Direct Taxes have decided that .the same Com-
mittee w,hich has already been set up under Shri S. D. Manchanda, Director 
(O&M) for review of the working of Section 80MM may carry out the 
review of the working of Sec. 80-0 also. In order to assiGt the Committee 

In Its review -work, Shri K. R. Gupta, Director, Foreign Tax Division 
in the Central Board of Direct Taxes has been nominated on the Commit-
tee. The Committee has been request to submit the fiindings of their study 

at an early date. 
. 

[Ministry of Finance (Deptt. of Revenue) O.M. No. 241/4/81-A&PAC 

II dated 16 December, 1981]. , 
• 



CHAPTER IV 

CONCLUSIONS AND RECOMMENDATIONS REPLIES TO WHICH 
HA VB NOT BEEN ACCEPTED BY THE COMMITTEE AND 

• 
WHICH REQUIRE REITERATION 

Recommendation 

The Committee find that the assessee Company viz., Gr,amophone 
Company of India Ltd., Calcutta engage in the business of manufacturing 
of gramophone records entered into agreements with three companies based 
in U.K for the ~J  ~ matrices to enable the foreign Companies to manu-
facture r ~  from the matrices for sale outside India. The entire !ncome 
of Rs. 15.24·lakhs derived by the Company during the prevjous y.ears rele-
vant to the assessment yearn 1969-70 ~  1974-75 was-allowed as a deduc-
tion under Section 80-0 treating it as income from technical know-how. 
The deductions were considered inadmissible by audit as the assessee 
Company did not satisfy the following conditions of Section 80-0: 

(i) There was no evidence that the income had been brought imo 
India by the aGsessee in convertible foreign exchange; 

(ii) The agreements were not approved by the Government or th(f 

Central Board of Direct Taxes for the purpose of availing of 
this relief; and -

(iii) The assessee did not export any technical know-how or skill. 

So far as the first condition is concerned, the Ministry stated in the first 
instance that "the point does not. appeal' to have been examiI).ed by the 
assessing officers, after the law was amended retrospectively by the Finance 
Act, 1974." At a later stage, the Committee were however i f r~  that 

the royalties receIvable by the assessee company for Lie period July 69 to 
June 74 were adjusted against the royalties payable by them to the foreign 
companies and Reserve Bank of India allowed them to remit the balance 
of Rs. 5139 relating to the aforesaid period. Thus, according to the Minis-
try, the. assessee company· wolild be said to have received the amounts in 
convertible foreign exchange for the said period. 

The Committee observe that the Central Board of Direct Taxes had 
issued instructions in November, 1974 to the effect that where the money· 
had not been brought into India in convertible foreign exchange, imme-
diate action be taken to withdraw the relief (from the assessment year 1968-
69 onwards). The Ministry's reply shows that no such review was carried 

. . 
60 
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out. In f t~ necessary verification was made from the Reserve Bank of 

India after the matter was t~  up by this Committee. This indicates not 
only the failure on the part of the assessing and supervis'ing cfficers to 'fol-

low the instructions of the Board but also the absence of an effective mecha-
nism under which information on such important matters' could be con-
currently collected. This is fUTther evidenced from the fact that the Board 

have not been able to enlighten the Committee regarding the system devised 
by Government to ensure that Guch money is actually brought into the. 

country in foreign exchange. The Board do not also appear to have devised 
any machinery to collect and collate I data in respect of dues receivable any 
payable by way of royalty etc., for the purposes of Section 80'-0' of the 
Income-tax Act. The Committee are of the view that in order to ensure 

that there is no abuse of the concession given under the Income Tax Act, 

the Board should maintain close co-ordination with the Reserve Bank ot 
India and the Department of Economic Affairs and i ~ a system fOI 

maintenance of the requisite data so as to facilitate to proper monitoring 
of the scheme. 

rSl. No.1, 2 & 3 ,(Paras, 1.111 to 1.113) of the Appendix U of the 51st 

Report of the Public Accounts Committee (1980'-81) (7th Lok 
Sabha) ]. 

Amon Taken 

The recommendations made by the Public Accounts Committee were 

examined by the Department of Revenue carefully in consultation with the 
Deoartment of Economic Affairs. The Ministry is of the view that the' 
present system is adequate and it is not necessary to introduce/devise any 
new system for maintenance of the requisite data regarding remittances of 

Income received '" brmld in convertible foreign exchange to ensure that there 

is no abouse of the concession given under Section 80-0 of the Income-tax 
Act, 1961 for the following reasons:-

(a) Currently, there are no restrictions or regulations governing 
inward receipts. The only requirement is that any ,foreign 
exchange earned should be repatriated within the statntory 
time limit set and those who are wilfully withholding such for-

eign exchange are liable to prosecution for violation of the pro-
visions of FERA. 

(b) For balance of payments data and certain other purposes, the 
Reserve Bank of India maintains data of receipts in the aggre-

gate-and according to certain well-establised classification of 

such inward receipts. 

(c) It would not be appropriate to introduce any further procedure 
since such attempts would tend to inhibit inward receipts. All 
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iuch remittances are handled by Authorised Dealers and these:. 

Autherised Dealers report regularly the remittances received. 
Against these reports of Authorised· Dealers, the Reserve Bank 
of India complies balance of payments and other required data. 

(d) In dealing with Section 80-0, the present system is adequate and 
it is not necessary to introduce any new system. The precise 
point which any ITO has to satisfy  himself before granting con--
cession under Section 80-0 is that the income has been received 
by remittance from abroad and in convertible currency. It 
should be possible for the assessee to produce a certificate from. 

the bank concerned that the amount has been received in con-
vertible tforeign exchange. In cases of doubt or where any 
adjustment of receipt was made against any outstanding pay--
ment, it may become necessary to get a certificate from the' 
Reserve Bank of India to confirm that the adjustment was m, 

order and had been done with their prior approvaL 

(e) In Instruction No. 1242 dated 29th March 1979, the Board 
haVe already emphasised that one of the conditions for the 
eligibility of the benefit of Section 80-0 is that the royalty,.. 
commission, fees etc., should be brought into India in conver-
tible foreign exchange. A list of cnrrencies which are so re-
cognised by the Reserve Bank of India has already been sent 
to all Commissioners of Income-tax vide Board's Instruction' 
No. 797 dated 2Jrd November 1974. In Instruction No. 1242' 
referred to above it has also been clarified that all r itt ~ 

to India from countries other than Nepal and Bhutan, may' 
be treated as remittances in a convertible currency to India prow-
vided they are supported by certificates issued by Authorised: 
Dealers in Foreign Exchange confirming inter alia that the 
remittances have been received in a manner which is in confor-
mity with the Exchange Control Regulations. 

2. This issues with the approva,l of the Minister of State for Revenue 

and Expenditure. 

[Ministry of Finance (Deptt. of Revenue) O.M. No, 241j4/81-A&PAC-

II dated 16 December, 1981)]. 



CHAPTER V 

..coNCLUSIONS AND RECOMMENDATIONS IN RESPECT Oil 
WlfiCH GOVERNMENT HAVE FURNISHED INTERIM REPLlliS/ 

NO REPLIES 

R.ecoounendation 

As pointed OUt in the Audit paragraph, short levy of tax consequent 
;upon incorrect deduction allowed to the assessee company amounted to 
Rs. 8.65 lakhs as per details given in paragraph 1.61. On receipt of Audit 
. ti~, notices under Section 154 with a (view to rectifying any mistake 
.apparent from r .:!Cord) were issued for the assessment years 1971-72 to 
J974-75. Action under Section 147(b) was also taken for the assessment 
years 1972-.73 to 19'74-75 fOr which such action was still within time. 

The Committee .find t ~t while orders have been paSsed fully withdraw-
ing the benefit given under section 80-0 for assessment year 1971-72 and 
:1974-75 the I.T.O. has been asked to explain the reasons for not taking 
similar action for the intervening two years viz., 1972-73 and 1973-74. 
The Committee would like to be informed of the circumstances in which 
'stich lapse occurred and what action has _ been taken against the defaulting 
·officers. 

~ 

So far as the earlier years viz. 1969-70 and 1970-71 are concemeO, 
the Committee have been informed that action was already time barred 
when the audit ob ~ ti  was received. The Committee consider that the 
question whether the failure of assessee company to obtain Government's 

approval to the agreement before claiming relief under section 80-0 would 
-not amount to failure to disclose fully and truly all material facts has to be 
examined carefully in the light of the facts of. the case. It was stated in 
evidence that since the amount involved is more than Rs. 50,000 and the 
16 years period had not expired, it was still open (or the Department to take 
action Ulidersection 147 (a) . The Committee would like to be apprised 
of the outcome at an early date. 

1Sr. Nos. 8 ana 9 (paras 1.118 and 1.119) of Appendix II of the 51st 
Repl>rt of the ·Public Accounts Committee (1980-81) (7th Lok 

'Sabha)] 

Adion Taken 

1. (i) As regards the assessment year 1972-73, the deduction was 
1l11owei:l in the original assessment made by the then ITO Shri 



64 

B. Chakraborty on 29.6.1973. ~~ t , the deduction 
was sought to be withdrawn u/ s 154 through notice dated 
1.2.1977 by th.e ITO Shri I. ~. Sinha. However he had to 

decide whether he was to proceed uls 154' or 14'7<b) and he 
initiated action pis 147 (b) through notice uls 148 issued' on 

18.3.77. His action in this regard has been found to be in 
order in as mUch as the order uls 154 passed by him in res-· 
peet of the assessment year 1971-72 was cencelled by the In-
come-tax Appellate Tribunal. 

(ii) For the assessment year 1973-74, deduction was allowed in 
the original assessment dated 23.12.74 by Shri A. Gupta. 
Subsequently, Shri I. S. Sinha, ITO issued notice u/s 154 but 
did not paSs orders thereon. As he had to decide whether he' 
was to proceed uls 154 or 147(b), he initiated prOCeedings. 
uls 147(b) through notice uls 148 on the assessee's objection 
that the issue was controversial and outside the purview of 
Section 154. 

2. As regards the years 1969-70 to 1970-71, it may be. meationed that. 
a letter was originally issued to the assessee asking them to show .. cause why 
assessment for the years should not be reopened uls 147 (a) of the In-
~ t  Act. The assessee replied objecting the propoeal and pointed 
out that prcoeedings ul s' 148 for some other years have been stayed by the-
Calcutta High Court. Subsequently, the Conunissioner of Income-tax. 
submitted to the Central Board of Direct Taxes proposals. for reopening the 
assessments for the years 1969-70 and 1970-71.. 1be proposals are under 
cousideration of the Board. 

[Ministry of Finance (Deptt. of Revenue) O.M. F. No. 24.1/5/81-A&PAC 
dated 17 March, 1982 J 

In reply to some further specific quetsioDS regardiJIg the mechanism 
available with the Ministry le.B.D.T. to ensure that s1Sch agreements d() 
DOt, in fact, involve transfer of technology Dot relevaDt to Indian needs;. 

that the price agreed' is reasonable and it is not a <:<wer for tax evasion; 
whether it would not be proper to put a total ban on the transfer of techpo-
lo!y by foreign firms to their subsidiaries in India etC. the Committee were 

infonned that the information was being ~ t  and further reply would 
foUow. The same i sstili awaited (April,. 1981). ~ : 
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In reply to a further question, the Committee were informed that no 
aeneral review has so far been made by the Department to ascertain how 
far the ooncession given under Setcion 80-MM has achieved the desired 
objectives. 

The Committee consider that a periodical and systematic review and eva-
luation of the concessions give!! under Sections80-MM and 80-0 is essential 
to ensure that the underlying objectives are in fact achieved. There is a Spe-
cial Cell (calld 80 MM Cell) already in existence for scrutinising the ag-
reements that COlE.':: up to the Board for their approval. The Committee con-
sider that this Cell should not rest content merely in scrutinising the agree-
ments but should· obtain the requisite data of all 2SSessments under this Sec-
tion from the CSIT and subject the same to critical scrutiny. The cell should, 
therefore, be strengthened for the purpose wihout delay. 

The Committee further recommend that a general 'review of the work-
ing of sections 80-MM and 80-0 should be carried out by the Board with a 
view to finding out how far' the objectives in granting the tax concessions 
have been subserved and what in-built safeguards need to be provided to 
prevent abuse thereof. Such a study should be initiated immediately ano 
the findings intimated to the Committee within six months. 

The Committee would also be interested to have the Ministry's reply to 
the question posed by them in an earlier paragraph (para 1.128) particu-
larly with regard to disallowing the tax concession under Section 80-MM 
to Indian Companies who remit any part of their realisation on sale of tech-
Bology to thier principals or to any foreign company. 

[So Nos. 18, 19, 21, 22 &: 23 (Paras 1.128, 1.I3la, 1.132 & 1 .. 133) of the 
Appendix. n of the 51 st Report of the Public Accounts Committee 
( 1980-81) (Seventh Lok Sabha)] 

Adioa TakeR 

PQTlJs 1.128 "1.133: The Committee constituted under Dirctcor 
(O&M) has been entrusted with the work of considering the suggestion 
whether the concession under Setcion 80-MM should be allowed or not to 
aubsidiaries of foreign companies in India. A' fi~ view on this question 
win be taken by the Board after the repott of the Committee is available . 

• f 

Paras 1.129 & 1.132: A Committee has been constituted under Direc-· 
tor (O&M) to carry out the general review of the working of Section 80-MM: 
and Setdon 80-0 with reference to their objectives. 
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Para 1.131: The proposal for creation of post of an Underl 
Secretary is being processed. The COmmittee will be informed as soon as 
a final decision is taken in the matter. 

i){inistry of Finance (Deptt. of Revenue) O.M. No. 241/5/81-A&:PAC-ll 
dated 27 November. 1981] 

SATISH AGARWAL, 
-"' .... 

NEW DELID; 
August 3, 1.982. 

-----
SrtIVana 12, 1940(S). 

Chairman 
. Public AccOunts Committtt, 



PART n 
Minutes . of the sitting of the Action Taken Sub-Committee « the Public 

Accounts Conimittee held on 20 July, 1982 (AN). 

The Committee sat from 16.00 hrs. to 17.45 hrs. 

PRESENT 

Shri Satish AgarwaI-Chairman 

MEMBERS 

2. Shri K. Lakkappa 

3. Shri G. L. Do&ra 

4. Shrj Sunil Maitra 

5. Shri Bhiku Ram Jllin 

6. Shri Kalyan Roy 

AL TERNATE CoNVENERS-(By invitation) 

1. Shri B. Satyanarayan ROOdy 

2. Shri Uttam Rathod 

3. Shri Nirmal Chatterjee 

1. Shri Ram Singh Yadav 

REpllBSENTATIVES OF AUDIT 

1. Shri P. P. Ohir-Addl. Dy. C&AG of India 
2. Shri R. S. Gupta-Director of Receipt Audit 
3. Shri L. P. Khanna-Director of Audit, P&T ' 

. . 
4. Shri S. R. Mukherjee-Director of Audit, CWM 
5. Shri G. N. Pathak-Director of Audit, Defence Services 
6. Shri G. R. Sood-]oint Director (RepOrts) 

SECRETARIA.T 

1. Sbri K. C. Rastogi-Chief FinoncitJl Committee Olfrcer 

2. Shri K. K. Sharma-Senior FinoncilJl Committee Officer 
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The Sub-Committee took up for consideration and adopted the draft .. 
. . . • . . . ., 118th, ............ Action Taken Reports with some· amend-
ments/modifications. The Committee also approved some amendments I 
modifications arising out of factual verification by Audit. 

The amendments / modifications made in the draft. . . . .. 118th; ..... .. 
Reports are indicated in Annexure. . . . II. 

•••• .* *.* 

The Sub-Committee then adjourned. 



ANNEXURE 11 

Modifications/Amendments IQde by the Action Taken Sub-Committee of PAC in the 
draft !18th Report on Action Taken on the 51St Report of Public Accounts C itt ~ 

(Ig80-8I) at their Bitting held on 20 July 1982. 

Page Para Line (5) Modifications/Amendments 

II 1.11 15-16 F", "Tllis Committee" 

RItut"This departmental committtt" 
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