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CHAPTER 1
REPORT

1.1. This Report of the Committee deals with the action taken
by Government on the recommendations contained in their 119th
Report (Fifth Lok Sabha) on Chapter III of the Report of the Com-
ptroller and Auditor General of India for the year 1971-72, Union
Government (Civil), Revenue Receipts, Volume II, Direct Taxes,
relating to Income-tax, which was presented to Lok Sabha on the
24th April, 1974

1.2, Action Taken Notes have been received from Government
in respect of all the 59 recommendations contained in the Report.

1.3. Action Taken Notes/Statements on the recommendations of
the Committee contained in the Report have been categorised under
the following heads :—

(i) Recommendations/Observations that have been accepted
by Government.

Sr. Nos. 1, 3, 4, 6, 8-11, 14-15, 16-17, 20-22, 25, 28, 30,
35, 4142, 43-44 4547, 48-50, 51-52, 57-58 and 59.

(ii) Recommendations/Observations which the Committee do
not desire to pursue in the light of the replies received
from Government.

Sr. Nos. 18, 26, 27, 32, 36, 38-40, 53-55 and 56.

(iii) Recommendations/Observations replies to which have not
been accepted by the Committee and which require re-
iteration.

Sr. Nos. 2 and 29,

(iv) Recommendations/Observations in respect of which Gov-
ernment have furnished interim replies,

Sr. Nos. 5, 7, 12-13, 19, 23-24, 31, 33-34 and 37.

14. The Committee are distressed that final replies in regard
to a number of recommendations made about a year ago to which
only interim replies have so far been furnished, have not been
given. These must be submitted to them expeditiously after getting
them vetted by Audit, together with an explanation for this unusual
delay.

1.5. The Committee will now deal with the action taken by Gov-
ernment on some of the recommendations: —

Avoidable mistakes involving considerable revenues (Paragraph 1.32—
Sr, No. 1)

£
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1.6. Commenting on the serious mistake committed by an Income-
tax Officer in computation of income in the case of a film star, the
Committee in paragraph 1.32 of the Report observed as under: —

“The Committee note that the total income of a film star
for the assessment year 1967-68 was computed at
Rs. 1,56,264 instead of Rs. 2,56,264. It is not for the first
time that a mistake of this type has come to the notice
of the Committee year after year a number of mistakes
have been brought out in the Audit Reports which are
attributed to carelessness and negligence and the Com-
mittee have been expressing their concern. One common
interesting feature of these mistakes was the dropping
of one lakh of rupees from the total income. Many of
the cases in which mistakes of this nature occurred were
in the high income bracket and were assessed in
important Special Wards., In paragraph 2.43 of their
87th Report the Committee had come to the conclusion
that either there was no effective check in the Depart-
meat ur the mistakes were not bonafide. In this case as
the mistake had occurred in a Film Circle specifically
created to scrutinise the case of film stars properly, the

bonafides of the mistakes should be carefully gone in)M
for appropriate action.”

1.7. In their reply dated 5th October, 1974, the Ministry of Fin-
ance (Deptt. of Revenue and Insurance) have stated:

“A special inspection of the LT.O.s work both in the Film
Circle as well as in the Central Circle to which he was
posted was carried out. On the basis of the reports re-
ceived, the Board is satisfied that no malafides could be
attributed to the officer. The recurrence of such mistakes
has been receiving the attention of the Ministry and the
following steps have been taken to minimise them :—

(a) Instruction No. 598(F. No. 236,254/72-A&PAC) dated
25th August, 1973 was issued emphasising strict adher-
ence to earlier instructions as also supplementing them;

(b) Laying a special emphasis non proper tax calculation
during the course of training of clerical and supervisory
staff;

(¢) An analysis of repetetive mistakes that have come to
light has been made and a list of such mistakes
prepared and communicated to all officials. All LT.Os
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have been advised to keep it on their tables to serve
as a constant reminder for avoiding such mistakes. A
copy of the same is attached.

The Ministry expect that the above measures would have the
desired effect.”

1.8. The instructions issued in this regard on the 15th August,
1973 read as follows:—

“Instances of serious arithmetical mistakes in computation
of total income continue to come to the Board's notice
vide paras 26(i) to (iii), C&AG’s Report, 1971-72. Arith-
metical -accuracy in computation of total income is com-
pletely a responsibility of the Income-tax Officer in all
cases.

2, In regard to arithmetical accuracy of tax calculations, the
I.T.O. is personally responsible for checking this in im-
portant cases vide Board’s Instructions No. F.36/40/67/-IT
(Audit) dated 13th December, 1963 and No. 233 F. No. 9/
37/68-IT (Audit) dated 23rd October, 1970 read with para
21 (xvii) of Chapter XII of Office Manual, Volume II,
Section II. These important Income-tax cases are of
income over Rs. 1 lakh and refunds over Rs. 10,000, Tax
calculations in the case of companies with assessed or
returned total income of Rs. 10 lakhs and above were
also to be checked by the Chief Auditor vide item (v)
of Aqnexure I1T to Board’s Circular No. 5/4/69-IT (Audit)
dated 26th May, 1969 and this audit work is now to be
performed by ITO (Internal Audit), vide last para of
Boad’s Instruction No. 485 F. 328/105/72-WT dated 11th
October, 1972, directing that Assistant Controllers of
Estate Duty, Wealth-tax Officers and Gift-tax Officers
should personally check tax calculations in cases where
demand raised exceeded Rs. 25,000 or refunds exceeded
Rs. 10,000,

8. With regard to arithmetical accuracy of computation of
total income, basides following the directions in the
Board's above-noted instruction No. 3355 dated 13th Dec-
ember, 1971 the I.T.O. should record a very concise re-
conciliation memo as an office note below the assessment
order (the note being an office copy of the order and for
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office use only), reconciling the returned and assessed
income. This will help eliminate arithmetical errors of
addition, subtraction and omission generally and parti-
cularly in the cases where the assessed income is less
than the returned income. This procedure may be
followed for all assessments made u/s 143(3) or section
144. For summary assessments completed u/s 143(1)
the ITO's should carefully check the arithmetical
accuracy of the assessees returned income before accepting
it, and in cases of modification they should comply with
the Board’'s Instruction No. 535 F. 246/82/72-A&PAC
dated 29th March, 1973 recommending an assessment
proforma; the ITO should carefully check the arithmetical
accuracy of the figures in the proforma before signing it.

4. The directions in the preceding para about total income
computation apply mutatis mutandis to assessment orders
relating to other taxes. Steps are being taken to amplify
the relevant para in the Office Manual to cover check of
arithmetical accuracy of computation of total income ete.
in the manner detailed above.”

1.9. The Committee note that various steps have now been taken bv
the Central Board of Direct Taxes to minimise mistakes due to
carelessness and negligence. The Committee would suggest that
regular periodical check should be undertaken : this will give some
indication of the extent to which their administrative directions
have been successful.

1.10. The Committee find from the instructions issued by the Cen-
tral Board of Direct Taxes on 15th August, 1973, that steps are being
taken to amplify the relevant para in the office manual relating to
arithmetical accuracy of computation of total income etc. The
Committee's presumption that this amplification has by now been
carried out, may be confirmed.

Failure to levy penalty/interest on the late filing of Income-tax
returns—Tendency to postpone the penalty proceedings till
they were about to become time-barred. (Paragraph
1.33—Serial No. 2).

1.11. Referring to the delay of four and half years in filing the
income-tax return by the assessee and the failure on the part of the
Income-tax Department to levy penalty or interest in such cases the
Committee, in paragraph 1.33 of the Report observed as follows:

“The assessee filed the return in December, 1971 after a d.elay
of four and half years and yet neither penalty nor inte-
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rest has been levied so far. The Committee receive an
impression that the Department have developed a menta-
lity to postpone the penalty proceedings till they are
about to become time-barred. The Finance Secretary
stated that it appeared to him that when the order of
assessment was passed the ITO did not at the same time
take action in regard to penalties and that he generally
kept it until there was an appeal. The Committee are not
happy over this state of affairs. They desire that the
procedures followed by the ITOs should be critically
studied with a view to (a) ensuring that final orders are
passed expeditiously, (b) taking steps to see that the
interests of revenue are safeguarded and (c) invoking the
penalty provisions effectively in time.”

1.12. In their reply dated the 30th August, 1974, the Ministry
have stated: . - 4

el o)

“Under Sec. 275 of the Income-tax Act, 1971, as it stood before
1-4-1971, no order imposing a penalty under Chapter XXI
could be passed after the expiry of two years from the
date of completion of the proceedings in the course of

! which the proceedings for the imposition of penalty have
been commenced. The Taxation Laws (Amendment)
Act, 1570 has substituted this period of limitation as
under with effect from 1-4-1971:

No order imposing a penalty under this Chapter shall
be passed—

(a) in a case where the relevant assessment or other order
is the subject matter of an appeal to the Appellate
Assistant Commissioner u|s 246 or an appeal to the
Appellate Tribunal under sub-section (2) of section
253, after expiration of a period of—

(i) two years from the end of the financial year in which
the proceedings, in the course of which action for
imposition of penalty has been initiated, are complet-
ed, or

(ii) six months from the end of the month in which the
order of the A.A.C. or, as the case may be, the
Appellate Tribunal is received by the Commissioner
whichever period expires later;
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(b) in any other case, after the expiration of two years

from the end of the financial year in which the pro-

ceedings, in the course of which action for imposition of
penalty has been initiated, are completed.

2. The intention behind extending the period of limitation in
cases where appeals have been filed before the A.A.C.
or the Appellate Tribunal is to see that unnecessary liti-
gation is avoided.

3. After the 87th Report of the PAC was received, instructions
were issued to Commissioners streamlining the procedure
regarding imposition of penalties. The Commissioners
have also been asked to watch and review the progress
of penalty proceedings through quarterly reporis. A
half yearly report indicating the position of penalties
initiated and completed has also to be sent to the Board.

4. As regards penalties under the 1922 Act, though there is
no period of limitation, Commissioners were asked in
Board’s instruction No. 571 dated 17-7-1973 to see that all
such penalty proceedings which are not stayed by judicia.;
authorities should be completed before 31-3-1974. In spite
of these instructions, some of the Commissioners have
reported pendency of penalty proceedings on 31-3-1974.
They have been demi-officially addressed to look into each,
case and ensure that it is disposed of expeditiously.

5. In view of what has been stated above, this Ministry consi-
der that the steps taken so far are adequate to see that
final orders are passed expeditiously, interests of revenue
are safe-guarded and penalty provisions are invoked
effectively and in time.”

1.13. The Committee note that instructions have been issued to
Commissioners, streamlining the procedure relating to the imposi-
tion of penalties. It is, however, not clear whether the critical study,
as suggested by the Committee of the procedures followed by the
LT.Os. in the matter of initiating penalty proceedings, has been carried
out, The Committee may be apprised of the results of the study and
action taken thereon by Government at an early date.

1.14. The Committee find that in spite of the fact that a time-
bound schedule has been prescribed for the completion of penalty
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proceedings under the Income-tax Act of 1922, viz. by 31st March,
1974, many Commissioners have reported that some penalty pro-
ceedings remain outstanding. The Committee desire that such cases
should be disposed of expeditiously and the Commissioners con-
cerned should be asked to explain why this could not be completed
in time, that is before 31st March, 1974,

Need to streamline the working of Film Circles—Necessity to under-
take Critical examination of their performance. (Paragrapn
1.34—Serial No. 3).

1.15. Commenting on the delay in issuing a notice to a film star
under Section 17 of the Wealth-tax Act the Committee in para-
graph 1.34 of the Report observed as under:

“The Committee are surprised to find that in this case, although
the assessee was found to possess assessable wealth a
notice was served on him under Section 17 of the Wealth-
tax Act only in February, 1973. This should seem to
indicate that the Film Circle is not functioning with the
speed and efficiency as it ought to be. - The Committee,
therefore, suggest that the working of the Film Circles in
the country since their inception should be critically exa-
mined with reference to the concealed income/wealth-
gifts detected, under-valuation of assets found out, penal-
ties levied, prosecutions launched and arrears of tax col-
lected. On the basis of such an examination steps should
be taken to make the Circles really effective. The Com-
mittee like to have a detailed in this regard.”

1.16. In their reply dated the 5th October, 1974 the Ministry
have inter alia stated:

“The suggestion of the Committee for streamlining the work-
ing of Films Circle is being considered by the Ministry.
The outcome will be intimated to the Committee in due

course.”

1.17. The Committee attach much importance to their suggestion
that the streamlining of the working of Film Circles should be
completed expeditiously and would, therefore, like to know how
much more time will it take the Central Board of Direct Taxes to

comply with the suggestions.
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Mistakes due to carelessness and negligence—(Paragraph 1.51—
Serial No. 6)

1.18- Referring to the omission of Rs. 1 lakh from the total
income in an assessment the Committee, in paragraph 1.51 of the
Report, observed as follows:

“This is yet another case in which Rs. 1 lakh escaped assess-
ment. Although it was shown in the assessment order as
income to be assessed, it was omitted to be included in
the total income. Regrettably the case had not been loocked
into by Internal Audit. The Committee trust that suit-
able action will be taken in the matter.”

1.19. In their reply dated 8th November, 1974, the Ministry have
stated:

“With the introduction of ‘Immediate Audit’ from July, 1972,
it is expected that Internal Audit Parties will be in a
position to check high income cases within a month of
completion of assessments. The accelerated procedure
will go a long way in ensuring that such cases do not
escape timely scrutiny by the Internal Audit.”’

1.20. From the reply furnished by Government, the Committee
are surprised to note that Government have not yet gone into the
circumstances under which the income of Rs. 1 lakh can be omitted
from the final computation of tax. The Committee would like to
know whether any such investigation has at all been carried out
and desire that the investigation should be carried out forthwith,
if not already done. The results of the investigation may be report-
ed to the Committee within three months without fail.

Settlements made before completing assessments (Paragraph 1.52—
Serial No. 7)

1.21. Referring to a case wherein the assessments for the years
1965-66 to 1967-68 were made after discussion with the group consis-
ting of the assessee and his three brothers, the Committee in para-
graph 1.52 of the Report observed as under:

“The Committee have been informed that the assessments for
the years 1965-66 to 1967-68 were made after discussion
with the group consisting of the assessee and his three
brothers. The Committee would in this connection refer
to their recommendation in paragraph 2.60 of their 50th
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Report (Fifth Lok Sabha) and reiterate that the settle-
ment made without authority of law would be irregular.
The Committee would like to know whether there was
any defect in the settlement and whether the group had
paid all the taxes up-to-date.”

1.22. In their reply dated the 8th November, 1974, the Ministry

have stated: i,

] 2

“The observations of the Committee have been noted. It may,

however, be pointed out that where the lower authorities

require any guidance or advice in any particular case or

cases, it is the duty of the higher authorities to give such

guidance and sort out difficulties in complicated cases.

Such a procedure also enables the Department to avoid

unnecessary litigation and to collect taxes expeditiously.

The settlement referred to is only assessments on agreed

lines within the purview of the law, taking into consi-

deration all the facts and circumstances of the case so as

to avoid prolonged litigation and uncertainty of its
outcome,

So far as the query abcut the particular case is con-
cerned, the matter is being examined.

As regards the position of collection, the arrears as on
30th June, 1974 were of the order of Rs, 81 lakhs out of
which 60.93 lakhs represent amounts stayed by the
Income-tax Appellate Tribunal and other authorities.
Only 12.80 lakhs represent demands out of the essess-
ments completed under the ‘settlement’ and the same has
been allowed to be paid in quarterly instalments of
Rs. 81,000/-. The instalments are being paid regularly.
The balance represents Annuity Deposits of Rs. 5 lakhs
and other demands due from the members of the group
which are payable from June, 1974 in phased instalments.”

1.23. The Ministry have also furnished a copy of the reply given
to Lok Sabha Unstarred Question No. 3369 dated the 23rd August,
1974, answered in this connection, which is reproduces below:

“(a) Apart from—

(i) demand of Rs. 60.93 lakhs disputed in appeals and
stayed by Income-tax Appellate Tribunal and other

authorities,
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(ii) demand of Rs. 12.80 lakhs which is being recovered in
the balance demand quarterly instalments of Rs, 81,000,
on account of income-tax and penalty due from Tamil
Nadu Komarapalyan Shri J.K.K. Angappa and his
brothers, namely, S/Shri JKK. Natarajah, JK.K.
Sundararajah and J.K.K. Munirajah as on 30-6-74 was
Rs. 7.09 lakhs.

(b) As a result of coercive measures resorted to by the
Department like attachment of garnishee debts under
section 226(3) of the Income-tax Act, 1961 and refusal to
issue Income-tax Verification Certificates to the concerns
in which the four brothers were interested, a compre-
hensive scheme has been drawn up, according to which
the aforesaid demand of Rs. 7.09 lakhs will be liquidated
during the current year.”

As regards the prosecution for penalty arrears, the Minister of
State in the Ministry of Finance in his reply to the Unstarred
Question No. 3369 dated 23rd August, 1974, stated that the matter
was under consideration.

1.24. The Committee were informed that the settlement referred
to was '‘only assessments on agreed lines within the purview of
the law taking into consideration all the facts and circumstances of
the case so as to avoid prolonged litigation and uncertainty of its
outcome.” In so far as this particular case is concerned, the
Ministry have stated that the Committee's query regarding defect,
if any, in the settlements, was being examined. Government should
complete their examination quickly and report the outcome to the
Committee within three months.

1.25. The Committee note from the reply furnished by Govern-
ment that where the lower authorities require any guidance or
advice in any particular case or cases, it is the duty of the higher
authorities to give such guidance and sort out difficulties in com-
plicated cases. It is not clear what guidance was sought by the
lower authorities in this case in making the assessments on an
agreed basis and under which provision of law this guidance was
sought. The Committee would like to know the nature of guide-
lines issued in this case by the Board or Ministry, and the provision
of Law under which and the authority by which these guidelines
were issued. The Committee would further suggest that these
aspects should also be taken into consideration while examining
the case under question.
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1.26. As regards the recovery of taxes due, the Committee find
that out of the arrears of Rs. 81 lakhs as on 30th Jvrne, 1974, a sum
of Rs. 60.93 lakhs represents the amounts stayed by the Income-tax
Appellate Tribunal and other authorities and that only Rs. 12.80
lakhs represent demands out of the assessments completed under
‘settlement’ and the same has been allowed to be paid in quarterly
instalments of Rs. 81,000/-. With regard to the balance of Rs. 7.09
lakhs on account of income-tax and penalty, the Committee were
informed that a comprehensive scheme was drawn up, according to
which the aforesaid demand would be liquidated during 1974. The
Committee would like it to be confirmed that the amount of Rs. 7.09
lakhs has since been recovered.

Failure to levy interest under Section 139 on late filing of the In-
come-tax returns. (Paragroph 1.70—Serial No. 9)

1.27. Commenting on the failure to levy interest under Section
139 on late filing of Income-tax returns, in a case, the Committee, in
paragraph 1.70 of the Report, observed as follows:—

“In this case, the return was due from the assessee on 30th
June, 1868, but it was filed on 4th November, 1968. Inte-
rest under Section 139 should have, therefore, been levied
which unfortunately was not done both at the time of
original assessment in June, 1971, as also at the time of
rectification made in September, 1972. The lapse in this
regard should be gone into for appropriate action.”

~ 1.28. In their reply dated the 18th September, 1974 the Ministry
have stated:—

“The Commissioner of Income-tax concerned is looking into
this lapse for taking suitable action.”

1.29. The Committee would like to be apprised of the outcome of
the final scrutiny of the Commissioner of Income-tax, which needs

to be expedited.

Under assessment due to non-revision of exemption certificates issued
under Section 197(3—Need for review. (Paragraph 428 and
4.29--SI. Nos. 23-24).

1.30. Referring to the non-revision of the exemption certificates
issued under Section 197(3) which resulted in under assessment to

611 LS—2.
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the extent of Rs. 17.22 lakhs in one case, the Committee, in para-
graphs 4.28 and 4.29 of the Report, observed as under:—

“This is yet another case of non-revision of the exemption cer-
tificates issued under Sec. 197(3) which resulted in under-
assessment of dividend income to the extent of Rs. 17.22
lakhs in the hands of the shareholders. While the Com-
mittee await a report regarding the recovery of the tax
due, they consider that notwithstanding the difficulties
pointed out by the Ministry, it is worthwhile to undertake
a review of cases of all big companies in which such certi-
ficates were issued to find out in how many cases under-
assessment had taken place and to recover the differential
tax wherever possible. The Committee are surprised that
the Department have not so far thought on these lines.
The Committee would await the results of the review.

The Committee would like Government to review the existing
statutory provisions on the subject with a view to amend
the law, as necessary, to obviate recurrence of such cases.”

1.31. In their reply dated the 4th December, 1974 the Min.stry
have stated:—

“A review of the cases where revision of 80-K relief is due,
following the final determination of relief u/s 80-J has
been ordered as desired vide instruction No. 774 [F. No.
178/46/74-IT(AI)] dated the 28th Oct, 1974 copy enclosed).
Reports have come so far from nine charges only. The
results are tabulated below:—

() No.of cases in whlch pmvimonal cmiﬁcatmns were mued u}s
197(3) . 22

(if) }&3 of (i) above in which re;uh: useuments have been comple-

. . . . . . . . 15
@@if) lo.of (i) above in which regulari mf of the provisional certi-
.‘;c'ii n,-'s 197(3) mvolven vmhd of relief under aection
J- 4
(fv) Whether information in the casesat (:ii) abmre have been sent to
all Commissioners of Income-tax. . . . e e 2

In respect of the remaining two cases the assessments were
v * completed recently and action is being taken by the C.IT.
\ to communicate the relevant information to all other Ca
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LT. Information from other charges is awaited. Further
communication will follow.

The review of the existing statutory provisions on the subject
is under consideration of the Ministry.”

132. The Committee note from the reply that a review of cases
of all big companies in which exemption certificates were issued, to
find out in how many cases under-assessment had taken place and
to recover the differential tax wherever possible, has been ordered
as suggested by the Committee and that reports have come se far
from nine charges only. The information from other charges is still
awaited. The Committee would like to be informed of the results
of the remaining charges also together with the tax effect.

1.33. Further, the Ministry’s reply does not indicate as to by
whom the review of cases where revision of 80K relief is due, follow-
ing the final determination of relief under section 80J was conducted.
The Committee stress that in future, in cases where a review has
been recommended by them, such a review should invariably be
made not by the assessing officer himself but by some other indepen-
dent authority like the Internal Audit.

1.34. The Committee had earlier suggested that the Government
should review the existing statutory provisions on the subject with
a view to amending the law, if necessary, to obviate recurrence of
such cases and they have been informed that this is under considera-
tion of the Ministry. The Committee would like the Government to
come to an early decision in this regard.

Escapement of income received after the cessation of profession—
Need for a column in the return of income for disclosing the
receipt of professional income year after year (Paragraph 4.486—
Serial No. 29).

1.35. Referring to the escapement of income received after the
cessation of profession, from tax, the Committee, in paragraph 4.48
of the Report, suggested as under:—

“In order that the income received after the cessation of pro-
fession may not escape notice, the Committee suggest that
wherever a person discontinues his profession the ITO
should obtain a statement from him showing the outstand-
ing fees. Further, there should be a column in the return
of income, to ensure that the receipt of professional in.
come is disclosed year after year after the discontinuance
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of the profession which can be checked with reference to
the statement of outstanding fees obtained by the ITO.

1.36. In thej ini
ltated:—n eir reply dated the 27th July, 1974 the Ministry have

“A copy of the Instruction No. 703(F.201/6/74-ITA. II) dated
12-6-1974 issued to all Commissioners of Income-tax in the
matter is attached. Kind attention is invited to paras 4

and 5 thereof, and it is hoped that these instructions are
sufficient to meet the situation.”

1.37. Paragraphs 4 & 5 of the Instruction No. 703 dated 12th June,
1974 issued by the Ministry, are reproduced below:—

“With a view to ensuring that professional receipts received
after the discontinuance of profession is brought to tax,
Board have decided that in such cases, the.Income-tax
Officer must invoke the provisions of Sec. 133(6) for call-
ing for the information regarding all outstanding fees in
the year in which profession is discontinued. This will en-
able them to keep track of the receipts in the subsequent
years for income tax purposes as well as to verify the
amounts of debt outstanding shown in the return of net
wealth. For this purpose, the Income-tax Officer should
keep track of the intimations received under section 176(3)
or utilise information received to this effect during the
course of the hearing of the case. If the Income-tax Officer
finds that in a case where intimation under section 176(3)
has been received and it is covered under the summary
assessment scheme, that case should be disposed of only
after calling for the information regarding the outstanding
fees.

Necessary instructions may kindly be issued to all the Income-
tax Officers working in your charge for their guidance and
strict compliance.”

1.38. The Committee had earlier suggested that there should be a
column in the Retwrn of Income to ensure that the receipt of pro-
fessional income was disclosed even after a person has ceased to
carry on the prefession so that it could be checked with reference
to the sitatement of outstardinf fees obtalied by the Income-tax
Officer. The Committee have been informed that necessary instruc-
tions were issued oen 12th June, 1974 to all the Commissioners of In-
come-tax in this regard.
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1.39. The Committee, however, regret to note that the Ministry
has neither accepted their suggestion for an additienal column being
provided in the Income-tax Return, for keeping a watch over the
receipt of outstanding professional income nor has it offered any
reason for turning it down. The Committee, however, attach suffi-
cient importance to the suggestion to make it necessary for them to
refterate their recommendation and trust that this wounld be proces-
sed expeditiously under intimation to them.

Lazity in applying the provisions for imposition of inferest resulting
in loss of considerable revenue—Call for review of all assess-
ments more than Rs. 50,000. (Paragraph 6.4—Sr. No. 37).

1.40. Referring to the laxity on the part of the Income-tax De-
partment in applying the various provisions of the Income-tax Act
for imposition of interest which resulted in the loss of considerable

revenue, the Committee, in paragraph 6.4 of the Report, observed as
ander:—

“The Income-tax Act has several provisions for imposition of
interest with a view to ensuring siricter compliance by
the assessees with provisions of the Act relating to assess-
ment and collection. The interest is leviable (i) for short/
non-payment of advance-tax, (ii) for delay in submission
of return of income and (iii) for non-payment of tax by
the due dates. The Income-tax Department is evidently
lax in applying these provisions and year after year lapses
involving huge revenue are brought to the notice of the
Committee. In this connection they would refer to para
2.294 of their 51st Report (Fifth Lok Sabha). Audit have
brought out during the years 1970-71 and 1971-72, 2493 and
2012 cases respectively involving amount of interest omit-
ted to be levied to the extent of Rs. 67.05 lakhs and Rs. 54.52
lakhs. The Committee have been exhorting the Ministry
to ensure that the penal provisions are properly enforced.
‘The Ministry does not seem to have come o grips with
the problem. Having regard to the fact that non-levy of
interest has become chronic the Committee consider that
there is need for a general review of all cases where asses-
sments for more than Rs. 50,000 have been completed, at
least for the past three years. This review should be
undertaken urgently and the results communicated to the.
Committee.” ' '
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1.41. In their reply dated 5th Oct, 1974 the Ministry have
stated: —

“A general review of all cases of assessments of Rs. 50,000/-
and above completed during the years 1971-72, 1872-73 and
1973-74 has since been ordered as suggested by the Com-
mittee vide F. No. 231/21/73-A&PAC-II, dated 27-9-74 (copy
attached). The results of review will be communieated
to the Committee in due course.

In their letter dated the 27th September, 1974, the Central
Board of Direct Taxes have asked the Commissioners of
Income-tax to communicate the results of the review to
the Board by the 31st Oct., 1974 positively.”

142. The Committee note from the reply dated 5th October, 1974
that the Ministry have ordered a review of all cases of assessments
of Rs. 50,000 and above completed during the years 1971-72 to 1973-
74 to see whether interest has been levied in all cases for short or
non-payment of advance tax, for delay in submission of return of in-
come and for non-payment of tax by the due dates and that the re-
sults were expected by 31st October, 1974. It is most deplorable
that even after six months of the target date fixed, the results of
the review have not been made available to the Committee. The
Committee take a serious view of the delay that has taken place and
for which there would appear to be no valid reasons. They would
urge the Government to expedite the review and report the results
to them without any further loss of time. The Committee also
desire that responsibility for the delay should be fixed.

Evasion of tax by professionals—Need for setting up a special machi~
nery or special cells for different professionals. (Paragraphs 9.14

to 9.16—Sr. Nos. 48—50).

1.43. Referring to the question of evasion of tax by professional
lawyers, doctors, engineers, contractors, etc. the Committee, in para-
graphs 9.14 to 9.16 of the Report, observed as under:—

“After the Committee raised in 1971 the question of evasion of
tax by the professional lawyers, doctors, engineers, con-
tractors, etc. the Department had taken some steps to
assess the positign. The information relating to the four
major cities of Delhi, Bombay, Calcutta and Madras so far
gathered reveals that out of 24,084 practising doctors and
43,190 lawyers enrolled with Bar Associations, only 13,872
and 7,404 respectively are on the General Index Register
of the Department, which confirms the fears of the Com-
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mittee, The Committee have, however, been informed that
some of the lawyers who are borne on the Bar Council
Registers are not practising. The Actual number of
practising lawyers should be ascertained immediately.
The Committee are not convinced that the earnings of a
doctor or a lawyer who has been actively practising for
some years will ordinarily fall below the limit of exemp-
tion for income-tax. Therefore, the cases of practising
doctors and lawyers who have not been filling their returns
should be immediately gone into with a view to assessing
them to tax. The action taken in this regard may be re-
ported to the Committee. The Committee further desire
that the survey in this regard should cover other areas
also as early as possible.”

“The information in regard to contractors :and’ engineers is

“It

, which should be re

stated to be still under collection. The Committee desire
that the position in regard to other professional categories,
such as architects, chartered accountants etc. should also
be ascertained after getting information from the concern-
ed institutes. The whole survey in regard to all the
categories should be completed before June, 1975 and the
results as well as action taken to assess them to income-
tax/wealth tax should be intimated to the Committee, In
this connection, the Committee note that at present only
3,389 doctors, 1,419 lawyers and 346 engineers are assessed
to wealth-tax.”

is surprising that although several decades have passed,
the Department has not organised itself in a manner that
would ensure that tax due from the members of various
professions is fully recovered. The question has quite
clearly been ignored so far. It is regrettable that it need-
ed prodding by this Committee for the Department to
undertake a survey now. The Committee would like to be
informed of the concrete steps proposed to be taken as a
result of the survey to see that the professionals are assess-
ed to tax properly. It is necessary thata special machmer;,r
is devised and set up for this purpose with utmost expedi-
tion. What the machinery should be is for the Govern-
ment to decide. One of the suggestions could be to set up

separate special circles for the different profeg.sionall,
Y ally effective unlike the Film Circles,
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sta:e.:. The Ministry in their reply dated 8th Nov., 1974 have

914 “These par'as deal with the question of evasion of tax by the
& professional lawyers, doctors, engineers, contractors,
9.15 architects, chartered accountants etc.

“Steps are being taken to ensure that persons carrying on the
above professions and having taxable income/wealth are
brought into the tax net. To begin with, the Commis-
sioners of Income-tax in the four major cities of Madras,
Bombay, Calcutta and Delhi were required to take urgent
action by making necessary verification with the member-
ship registers of the respective professional bodies. Re-
cently, this survey has been extended to the remaiming
Commissioners’ charges as well. The reports about action
taken are being received from the Commissioners of In-
come-tax and progress is being watched. The work is ex-
pected to be completed by June, 1975.”

“The recommendation of the Committee has been noted. De-
tailed guidelines have been issued for conduct of requisite
operations, in respect of both professional and non-prufes-
sional assessees. The work relating to collection of infor-
mation and its utilisation, as also external survey, has been
systematised.”

1.45. The Ministry have further added:—

“In some of the bigger cities, case of persons deriving income
from certain professions have already been centralised.
The Commissioners of Income-tax, Bombay, Calcutta,
Delhi, Madras, Ahmedabad, Poona, Hyderabad, Bangalore,
Lucknow, Kanpur, Patna and Nagpur have been requested
to examine the feasibility of having the jurisdiction over
professionals in convenient groupings to ensure maximum
possible centralisation depending upon the workload. The
function of these circles would be to scrutinise and investi-
gate cases, wherever necessary with reference to the usual
source materials and verify them with investments and
expenditure.”

1.46. The Committee had su_uest__qd that ;s_p.ecial lmlehinery should
be devised and set up to ensure that the gr::fm?ondll Tike lawyers,
doctors, engineers, contractors etc. are asser- 1 Yiax wruperly. Ome
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of the suggestions was the establishment of separate special and
effective circles for the different professions. Although the Com-
missioners of Income-tax of bigger cities have been requested about
a year ago to examine the feasibility of convenient grouping of the
jurisdiction over professionals, it is clearly evident that the Govern-
ment have not yet applied their mind to the recommendation of the
Committee that a special circle should be set up for each of the pro-

fessionals, on the lines of the film circles but capable of functionisg
efficiently.

147. The Committee would like to emphasize that they attach
considerable importance to this recommendation of theirs and would
like to be informed at an early date as to when it will be completed.

Shortcomings of the Income-tax Department in tax collections—

Need for organisational improvements and greater supervisory
eficiency (Paragraph 11.10—Sr. No. 59).

1.48. Commenting on the continued existence of inefficiency, care-
lessness and negligence in the Income-tax Department, the Commit-~
tee, in paragraph 11.10 of the Report, observed as under:—

“The Committee would like specifically to invite attention of
the Government to paragraphs(*) which bring to light
gross shortcomings in the way in which tax collecting
machinery is functioning. These shortcomings are not
inescapable. They must account for very serious loss of
revenue to Government; if they can be overcome by or-
ganisational improvements and greater supervisory effi-
ciency, the revenue for direct taxes would without doubt
substantially increase. There is no excuse for continued
existence of sure inefficiency, carelessness and negligence,
not to speak of corrupt practices.

1.49. In their reply dated 28th Nov., 1974 the Ministry have stated:

“The mistakes pointed out in the above paragraphs arose not
so much from lack of instructions as from oversight, neg-
lect or carelessness. These could be avoided through pur-
poseful supervisory checking and control. While it may
not be feasible to eliminate all shortcomings in all cases,
the Ministry realise the inescapable necessity of ensuring

*1.32 to 1.34; 1.71: 4.11; 44 to 4.48; 5.11; 5.62; 5.32—5.33: 6.4; 7.32 to
7.34; 8.8—89 and 9.14 to 9.16"'—
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adequgte and timely action in regard to top cases whic

although small in number, contribute most tﬂ the revenul;:
The Board have recently introduced in the major charges,
which together contribute about 8¢ per cent of the revenue
a scheme, the broad features of which are as under: ’

(a) Each LT.O. of a Company Circle, despite all difficulties
and constraints, will be held personally responsible for
timely and adequate action in all respects in the top 20/
25 cases of his Circle. The ITO of a Non-company Cir-
cle/Ward will be similarly responsible for the top 40/50
cases of his Circle/Ward.

(b) The I.A.C. should review the top 100 cases of his Range
case by case and check the remaining top cases of his

ITOs, on a sample basis.

(c) The Commissioner should review, case by case, the top
100 cases of his charge and check the remaining top
cases on the list of his officers, on a sample basis.

It is hoped that this new administrative measure would lead to
improvement in the performance of the Department.”

150. The Committee hope that with the introduction of the new
scheme, there will be considerable improvement in the performance
of the Income-tax Department. The Committee, are, however,
anxious that this scheme should so operate that it does not dilute the
Income-tax Officers’ responsibility for all the assessments made by

him.

1.51. The Committee would like to be informed of the charges in
which this scheme has been introduced. The Government should
also keep a close watch on the working of the scheme so as to ensure

its proper implementation and strict compliance with the instructions
issued in this regard. They would like to watch the progress through

future audit reports.



CHAPTER 11

RECOMMENﬁATIONS/OBSERVATIONS THAT HAVE BEEN
ACCEPTED BY GOVERNMENT

Recommendation

The Committee note that the total income of a film star for the
assessment year 1987-68 was computed at Rs. 1,56,264 instead of
Rs. 2,56,264. It is not for the first time that a mistake of this type
has come to the notice of the Committee year after year a number
of mistakes have been brought out in the Audit Reports which are
attributed to carelessness and negligence and the Committee have
been expressing their concern. One common interesting feature
of these mistakes was the dropping of One lakh of rupees from the
total income. Many of the cases in which mistakes of this nature
occurred were in the high income bracket and were assessed in
important Speical Wards. In paragraph 2.43 of their 87th Report
the Committee had come to the conclusion that either there was
no effective check in the Department or the mistakes were not
bonafide. In this case as the mistake had occurred in a Film Cir-
cle specifically created to scrutinise the case of film stars properly,
the bonafides of the mistakes should be carefully gone into for
appropriate action.

The Committee are surprised to find that in this case, although
the assessee was found to possess assessable wealth a notice was
served on him under Section 17 of the Wealth-tax Act only in Feb-
ruary, 1973. This should seem to indicate that the Film Circle is
not functioning with the speed and efficiency as it ought to be.
The Committee, therefore, suggest that the working of the Film
Circles in the country since their inception should be critically exa-
mined with reference to the concealed income|wealth|gifts detected,
under-valuation of assets found out, penalties levied, prosecutions
launched and arrears of tax collected. On the basis of such an exa-
mination steps should be taken to make the Circles really effective.
The Committee like to have a detail in this regard.

[S. Nos. 1 &3 (Para 1.32 & 1.34) of Appendix to 119th Report
of the Public Accounts Committee (1973-74)].

21
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Action Taken

A special inspection of the I.T.O’s work both in the Film Circle
as well as in the Central Circle to which he was posted was carried
out. On the basis of the reports received, the Board is satisfied that
no malafides could be attributed to the officer. The recurrence of
such mistakes has been receiving the attention of the Ministry and
the following steps have been taken to minimise them:—

(2) Instruction No. 598 (F. No. 236/254|72-A&PAC) dated
25-8-1973 was issued emphasising strict adherence to ear-
lier instructions as also supplementing them (copy
enclosed) ;

(b) Laying a special emphasis on proper tax calculation dur-
ing the course of training of clerical and supervisory staff;

(c) An analysis of repetetive mistakes that have come to light
has been made and a list of such mistakes prepared and
communicated to all officials. All I.T.Os have been
advised to keep it on their tables to serve as a constant
reminder for avoiding such mistakes. A copy of the
same is attached.

The Ministry expect that the above measures would have the
desired effect.

The information required at item 3 of the Lok Sabha Secretariat
Office Memorandum No. 2|7|III|2|73|PAC dated 11-1-1974 regarding
examination of the working of Film Circles has already been fur-
nished to the Committee vide Ministry’s Office Memorandum of even
number dated 20-4-1974. The suggestion of the Committee for
streamlining the work of Film Circle is being considered by the
Ministry. The outcome will be intimated to the Committee in due
course,

[Ministry of Finance (Revenue and Insurance) O.M. No.
236[254|72-A&PAC II dated 5-10-1974].
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INSTRUCTION NO. 598
F. No. 236|254|72-A&PAC
CENTRAL BOARD OF DIRECT TAXES
New Delhi, August 25, 1973.

From

Shri S. K. Lall,

Director, Central Board of Direct Taxes.
To

All Commissioners of Income-tax.
Sir,

Sub: —Computation of total income—Arithmetical mistakes—
Steps to be taken for avoiding—Instructions regard-
ing—

I am directed to invite a reference to the Board’s Instruction
No. 355 F. 240(3|71-A&PAC dated 13-12-71. Instances of serious
arithmetical ‘mistakes in computation of total income continue to
come to the Board’s notice vide paras 26 (i) to (iii), C&AG’s Report,
1971-72. Arithmetical accuracy in computation of total income is
completely a responsibility of the Income-tax Officer in all cases.

2. In regard to arithmetical accuracy of tax calculations, the
I.T.O. is personally responsible for checking this in important cases
vide Board’s Instructions No. F. 36/40|67-IT (Audit) dated 13-12-
1968 and No. 233 F. No. 9/37|68-IT (Audit) dated 23-10-1970 read
with para 2] (xvii) of Chapter XII of Office Manual, Volume II, Sec-
tion II. These important Income-tax cases are of income over Rs. 1
lakh and refunds over Rs. 10,000, Tax calculations in the case of
companies with assessed or returned total income of Rs. 10 lakhs
and above were also to be checked by the Chief Auditor vide item
(v) of Annexure III to Board’s Circular No. 5/4/69-IT (Audit)
dated 26-5-1989 and this audit work is now to be performed by ITO
(Internal Audit), vide last para of Board’s Instruction No. 485
F. No. 246/76/72-A&PAC, dated 12-12-1972. As regards other taxes, re-
ference is invited to Board’s Instruction No. 485 F. 328/105/72-WT
dated 11-10-1972, directing that Assistant Controllers of Estate Duty,
Wealth tax Officers and Gift-tax Officers should personally check
tax calculations in cases where demand raised exceeded Rs. 25,000
or refunds exceeded Rs. 10,000.

3. With regard to arithmetical accuracy of computation of total
income, besides following the directions in the Board’s above-noted
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instruction No. 355 dated 13-12-1971 the I.T.O. should record a very
concise reconciliation memo as an office note helow the assessment
order (the note being an office copy of the order and for office use
only), reconciling the returned and assessed income. This will help
climinate arithmetical errors of addition, subtraction and omission
generally and particularly in cases where the assessed income, is
less than the returned income. This procedure may be followefl for
all assessments made u/s 143(3) or section 144. For summary assess-
ments completed u/s 143(1) the ITOs should carefully check the
arithmetical accuracy of the assessees returned income before accept-
ing it, and in cases of modification they should comply with the
Board’s Instruction No. 535 F. 246/82/72-A&PAC dated 29-3-1973 re-
commending an assessment proforma; the ITO should carefully
check the arithmetical accuracy of the figures in the proforma before
signing it.

4. The directions in the preceding para about total income com-
putation apply mutatis mutandis to assessment orders relating to
other taxes. Steps are being taken to amplify the relevant para in
the Office Manual to cover check of arithmetical accuracy of compu-
tation of total income etc., in the manner detailed above.

Yours faithfully,
(Sd.)
(S. K. Lall)

Director, Central Board of Direct Taxes.

Copy forwarded to the Director of Inspection (Income-tax and
Audit), New Delhi for taking steps for modifying the relevant
para in the Office Manual suitably under intimation to the Board;
the modification may cover the total position indicated above.

Yours faithfully,
(Sd.)
(S. K. Lall)
Director, Central Board of Direct Taxes.

Remember Avoiding these Mistakes Reported by Aundit

‘Mistakes due to want of proper care and attemtion.
Totalling errors.

Proposed additions mentioned in the body of the assessment order
not taken into aceount in the computation of total income.
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Earlier revisions/rectifications overlooked while giving effect to
appellate orders.

The expenses and allowances deducted by the assessee not add-
ed back while allowing the same separately in the assessment
order resulting in double deduction of the same item.

Reserves or provisions made in the P&L Account not added back
while allowing the actual expenditure.

Incorrect application of rates of tax:
Appropriate slab rates not applied.

Departmental instructions regarding checking of tax calculations
etc., at appropriate level not followed.

Classification of the company, such as domestic company, a com-
pany in which the public are substantially interested or an industrial
company etc., is not properly taken into consideration in applying
the appropriate rate.

Total income of the company is not taken into consideration in

applying the appropriate rate;

Whether a particular item of income is business income or royalty
income, not determined while applying the appropriate rate.

Mistakes in computing depreciation:

Incorrect allowance on assets on which depreciation is not admis-
sible, such as intangible assets, land etc.

Application of incorrect rates;

Errors in calculating multiple shift allowance;
Multiple shift allowance allowed on items marked ‘N.E.S.A.’.
Total depreciation allowance not restricted to original cost.

Incorrect determination of original cost of assets without taking
into account part of the cost met directly or indirectly by any other
person.

In the case of foreign companies, depreciation is incorrectly cal-
culated on the value of the assets in the foreign currency and sub-
sequently converted into Indian currency. -

PRI
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Mistakes in computing development rebate:

Incorrectly allowed on items not eligible, such as office equipment
etc.

Allowed without creating adequate reserve,

Higher rate allowed to non-priority industries.

Development rebate allowed in an earlier year not withdrawn
when asset is transferred or the reserves mis-applied within the pro-
hibited period.

Irregular exemptions and reliefs:
Relief u/s 80-I given to non-entitled industries;

Relief under Section 80-J allowed for more than 5 years or in
cases of mere expansion of the existing units.

Profits from priority industries or new industrial undertakings
not correctly determined by taking into account depreciation and

development rebate on assets used in the priority industries or new
industrial undertakings.

Certificate issued under Rule 20 not revised in time on comple-
tion of the regular assessment or variation of the income as .. re-
sult of the appeal, revision etc.

Exemption to charitable trusts given when all the conditions are
not fulfilled.

Export incentives incorrectly allowed.

Relief under Chapter VI given while the gross total income is a
negative figure.

Incorrect computation of income under the head ‘Business’:

Capital expenses allowed as revenue:

Reserves/provisions/depreciation/development rebate claimed not
added back while allowing the actuals.

Expenses separately allowed under other heads of income not
taken into account in determining business income, leading to double
allowance.

Perquisites to high paid staff not limited to 20 per cent;
Incorrect carry forward and set off of losses.

Entertainment allowance not restricted or fully disallowed as
provided in Section 37. .
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Bonus shares not correctly valued,:: R

Failure to ignore book losses when acco
profits estimated.

unts are rejected and net

Non-levy or incorrect levy of interest/penal interest leviable under
the various provisions of the Act:

Non-levy/incorrect levy of interest u/s 139(8), 216/217.
Non-levy/incorrect levy u/s 220(2).

Non-observance of the provisions of Rules 118 and 119.
Mistakes in Surtax assessments:

Delay in completion of Surtax assessments.

Failure to revise Surtax assessments consequent on variation of

total income in the Income-tax assessment on account of revisions,
rectifications, appeal etc.

Failure to exclude proportionate capital under Rule 4 in respect
of relief given under Chapter VIA.

Other lapses:

Non-revision of partners assessments immediately after comple-
tion of the firm’s assessment.

Non-completion of provisional assessment u/s 141A within six
months of filing the return leading to unnecessary payment of in-
terest u/s 214.

Delay in issuing refunds in giving effect to appellate orders and
consequent payment of interest.

Irregular collections without any regular demand towards the:
end of the financial year and refund of the same a few days later.

Failure to record reasons for not initiating penal proceedings.

Non-conversion of foreign currency into Indian currency.

Failure to determine the original cost or correct market value of
capital assets on 1-1-54 in determining capital gains.

Failure to coordinate information available in the records of other
direct tax assessments.

Failure to issue demand notices immediately after the completion
of the assessments.

Failure to apply the provisions of Section 104 in appropriate cases.
611 LS—38,
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Recomnsesdation:

1.42. In this case a mistake in allocating the firm’s income
among its partners and a totalling error have resulted in under-
charge to the extent of Rs. 1.40 lakhs. The Committee take a
serious view of mistake which cenld be attributed to anything be-
sides carelessness and negligence. That these have ocurred in a
Central Circle in an important case which had to be referred to
the Income-tax Investigation Commission, is distressing. The
Committee, therefore, feel that the case requires a thorough inves-
tigation by the Board to find out how such mistakes could happen
in a Central Circle. They would await the result of the investi-
gation.

[S. No. 4, Para 1.42 of Appendix to 119th Report of the Public
Accounts Committee (1973-74)]

Action Taken

1.42. A thorough investigation in the case has been made by
the Commissioner of Income-tax. He found that the mistkes
leading to the undercharge of tax are undoubtedly bonafide and
these can be attributed to carelessness only. The erring LT.O.
has been asked to be more careful in future.

[Ministry of Finance (Deptt. of Revenue and Insurance)
O.M. No. 236/11/72-A & PAC II dated 14-10-1974)

Recommendation

This is yet another case in which Rs. 1 lakh escaped assessment.
Although it was shown in the assessment order as income to be
assessed, it was omitted to be included in the total income. Regret-
tably the case had not been looked into by Internal Audit. The
Committee trust that suitable action will be taken in the matter.

[S- No. 6 (Para 1.51) of Appendix to 118th Report of the Public
Accounts Committee (1973-74) (Fifth Lok Sabha)]

Action Taken

1.51. With the introduction of ‘Immediate Audit’ from July,
1972, it is expected that Internal Audit Parties will be in a posi-
tion to check high income cases within a month of completion of
ansgsments. The accelerated procedure will go a. long way in



ensuring that such cases do not escape.timely scrutiny by the
Internal Audit.

[Ministry of Finance (Revenue & Insurance) O.M. No. 236/21/72-
A & PAC II dated 8th November, 1974]

Recommendation

In this case while the law regarding capital gains as amended
w.e.f. 1968-69 was correctly applied to in framing the assessment,
it was lost sight of at the stage of calculation of tax. The Com-
mittee find that the Commissioner of Income-tax, Bombay has
issued a circular on 8th June, 1973 pointing out the change in the
law. The Committee desire that the assessments involving capital
gains relating to the assessment years from 1968-69 onwards com-
pleted prior to the issue of this circular should be checked to see
whether similar mistakes had been committed while calculating
tax. The action taken in this regard may be reported to them.

In this case, the return was due from the assessee on 30th June,
1968, but it was filed on 4th November, 1968. Interest under Sec-
tion 139 should have, therefore, been levied which unfortunately
was not done both the time of original assessment in ‘June, 1971,
as also at the time of rectification made in September, 1972. The
lapse in this regard should be gone into for appropriate action.

Another aspect of this case which causes concern to the Com-
mittee is that the assessment was completed by the Department
22 years after the receipt of the return. Such delays could be very
inconvenient to the assessees who are really anxious to pay the
income-tax. There seems to be no planning at all in the Depart-
ment to ensure that all the assessments are taken promptly.

The Committee have received an impression that the ITOs act
with alacrity where they want to and other cases are put off till
these are about to become time-barred. The figures reported in
paragraph 7(iv) of the Report of the C&AG (1971-72) speak elo-
quently of the utter lack of planning. The number of assess-
ments completed during 1970-71 and 1971-72 was as low as 59,688
and 57,408 respectively in April and 55,078 and 55,737 respectively
in May and it started rising gradually thereafter. The number of
assessments completed in the month of March during these years
was 5.37 lakhs and 4.94 lakhs respectively. That the performance
fs so poor in the beginning of a year despite the carry-over of the
pending assessments to the extent of over 12 lakhs in number
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shows that something is seriously wrong somewhere. The Com-=
mittee are convinced that with proper orientation and planning it
should be possible not only to overtake the arrears but also to
complete the assessments in time. They accordingly desire that
the Department should give serious thought to this problem and
take steps to normalise the position soon. The Committee would
like to be informed of concrete measures taken to improve the rate
of disposal of cases in the beginning of the financial year and to
eliminate the undue rush towards the end of the financial year.

[S. Nos. 8-11 (Paras 1.69 to 1.72) of Appendix to 119th Report of
the Public Accounts Committee (1973-74) Fifth Lok Sabha]

Action Taken

As desired by the Committee a review was conducted as a re-
sult of which similar mistakes were detecled in 2 other cases. In
one case, the tax effect isi less than Rs. 100/- and the second case
is being rectified.

The Commissioner of Income-tax concerned is looking into this
lapse for taking suitable action.

In this connection the Ministry have taken concrete steps for
proper planning of work and stepping up of disposal of assessments
uniformly throughout the year as detailed in reply to item 14 of
the Lok Sabha Secretariat’'s Office Memorandum No. 2/7/III/A/
1/74/PAC dated 24-7-74. A close watch on the implementation of
the action plan is being kept by the Board.

[Ministry of Finance O.M. No. 236/180/72-A&PAC II
dated 18-9-1974]

Recommendation

This is a deplorable case of failure to correlate income tax re-
cords of the assessee with the Estate Duty records of the assessee’s
husband. The land property which was valued as on. 19th January,
1960 as Rs. 12,500 for the purpose of Estate Duty was valued as 1.08
lakhs as on 1st January, 1854 for the purpose of capital gains. The
Committee, however, find that the assessee has filed a writ petition
against the revision of the income-tax assessment on the ground that
the land being agricultural, capital gains tax is not applicable.

The Committee do not think at all that the land measuring
8295 sq. yds. which is lying within the corporation limits of Ban-
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galore city was valued correctly for the purpose of Estate Duty.
This view has also been shared by the representative of the Cen-
tral Board of Direct Taxes. This Committee accordingly stress
that the supplementary account under the Estate Duty proceed-
ings should be called with a view to checking the correctness ot
the valuation and taking appropriate action.

[S. Nos. 14 & 15 (Paras 3.13 and 3.14) of Appendix to 119th Report
of the Public Accounts Committee (1973-74))

Action Taken

The writ petition filed by the assessee against the revision of
the income-tax assessment by the Commissioner of Income-tax
under Section 263 of the Income-tax Act has been dismissed by
the High Court of Karnataka on 9th August, 1974. The order of
the High Court was received on 24th August, 1974. The High
Court has observed that since the order under Section 283 passed
by the Commissioner of Income-tax is appealable under Section
253(1) (c) of the Income-tax Act, 1961, the assessee should file an
appeal before the Income-tax Appellate Tribunal within 30 days
from the date of judgment. It has also been ascertained from the
Tribunal that the assessee has filed an appeal on Tth September,
1974 against the order under Section 263 passed by the Commis-
sioner of Income-tax,

The Assistant Controller of Estate Duty has completed the
assessment under Section 58 read with Section 53(4) of the Estate
Duty Act, in the case of late Shri Krishna Rao, the deceased
husband of Simt. C. K. Shanthabai on 12th September, 19. He
has valued the lands at Ulsoor ‘at Rs. 1,24,425/- by adopting a rate
of Rs. 15/- per sq. yd. on the date of death (19th January, 1860)
considering the fact that in the wealth-tax assessment of Smt. C.
K. Shanthabai for assessment year 1964-63, the Appellate Assis-
tant Commissioner has adopted a rate of Rs. 20/- per sq. yd. The
‘additional duty raised is Rs. 15,241/-.

[Ministry of Finance, O.M. No. 236/159/72-A&PAC II
dated 3rd October, 1974]

Recommendation

The Committee find that the capital gains were not included
in the total income of the firm but were apportioned among the
partners and assessed in their hands after allowing the initial
deduction of Rs. 5,000 separately in each case. This irregular
method of assessment of the capital gains resulted in short-levy
of tax by Rs. 25,899. The Committee understand that the Depart-
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ment has not accepted the explanation of the ITO that as the sale
proceeds must have been credited to the partners’ account the
capital gains accrued to them.

The Committee regret that although the acceptance of the
Audit objection has been communicated by the Ministry in
January, 1873, the remedial action has not yet been completed.
The Committee would like to have an explanation for this delay,
as also a report on the recovery of the additional tax.

[S. Nos. 16 & 17 (Paras 3.22 & 3.23) of Appendix to 119th Report
of the Public Accounts Committee (1973-74)]

Action Taken

The Commissioner of Income-tax concerned has found some
inaccuracy in the explanation of the I.T.O. As this explanation
was given by the I.T.O. without consulting the relevant records,
he has been given an opportunity to resubmit his explanation
after going through the records. Suitable action will be taken
after considering the fresh explanation of the LT.O.

In this connection the I.T.O. had in fact put up a proposal for
action u/s 263 in March, 1972 soon after the receipt of the audit
objection but the same was not approved by the Inspecting Assis-
tant Commissioner of Income-tax concerned in April, 1972. He
had, therefore, submitted a report in November, 1972 seeking ap-
proval to take action u/s 147(a) in the cases of the firm and part-
ners as suggested by LA.Cs. In the course of scrutiny of the pro-
posal u/s 147(a) some irregularity was found and the ITO was
instructed in July, 1973 to submit fresh proposals. The revised pro-
posals were finally approved by the Commissioner of Income-tax
in September, 1973. In the meantime the case records were called
for by the Ministry for reference during the Public Accounts
Committee meetings held last year. The re-assessments in the
case of firm and partners have since been made raising additional
demands of Rs. 21,390/- and Rs. 9,960/- respectively. The de-
mands have yet to be collected.

[Ministry of Finance (Revenue and Insurance) O.M. No. 236/195/
72-A&PAC II dated 26th September, 1974

Recommendation

Under the provisions of the Income-tax, a percentage of the pro-
fits of a new industrial undertaking is exempt from tax that portion



of dividend which is deemed to have been paid out.of the ‘exempled
portion of the profits of the company is exempt from tax in the
hands of the shareholders. The Commitéee understand that a cer
tificate is obtained in advance from the ITO assessing the company,
showing the percentage of dividend qualifying for exemption.
However, when the assessment of the company is completed or re-
vised ‘and the exempted portion is altered, the certificate originally
issued becomes invalid and the shareholders’ assessment require re-
vision. The Department does not seem to have any machinery at
present to keep track of such cases and ensure the reopening of the
assessments of the shareholders to collect the extra tax payable by
them. The Committee suggest that this lacuna should be remedied

soon,

In the case reported in the Audit paragraph, although revision of
the company assessment in March 1870 resulted in the reduction of
the percentage of dividend qualifying for exemption from 21.41 per-
cent to 7.96 per cent, revised certificate was not issued till August,
1971. In the meanwhile, Audit had also pointed out the omission
in June 1870. The reason for this inordinate delay should be ascer-
tained expeditiously and the Committee advised as to what action
has been taken against the persons responsible,

The Committee find that assessments of the shareholders holding
1.69 lakhs out of 2.5 lakhs shares of the company have been revised.
The Committee would await the position in regard to the remaining

shareholders’ assessments.

TS. No. 20—22 (Paras 4.11 to 4.13) of Appendix to 119th
Report of the Public ‘Accounts Committee (1973-74)]

Action Taken

In this connection attention is invited to the Ministry’s reply to
para 2.147 of 87th Report of the Public Accounts Committee (1972-
73) enclosing a copy of Instruction No. 555 (F.275/98/73-ITJ) dated
11th June, 1973 issued to the Commissioners of Income-tax in the
matter., Para 3¢d) of this instructiom is intended to cover the
lacuna pointed out by the Committee.

4.12. The officer responsible for the delay has stated that he was
posted to a Company Circle for the first time in June, 1970. He toek
sometime to acquaint himself with company assessments. Besides,
the charge was heavy and there were a number of pending category
I ceses for assessment. As such he could not issue revised certifi-
cate earlier due to rush of work and the delay was unintentional. He
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has, however, deeply regretted the delay in issuing the revised rerti-
ficate. The Commissioner of Income-tax has considered the ex-

planation and in the circumstances of the case has advised him %o be
careful in future,-

4.13. In respect of 7 shareholders who are at Madras no relief u/s
85 was due to them in respect of 1,842 shares on the basis of the
original dividend warrants filed by them and hence no such relief
has actually been allowed. Many shareholders of the company are
in various Commissioners charges outside Madras. They have al-
ready been addressed regarding the correct percentage of the divi-
dend assessable for the year 1987-68. Confirmation as to whether
such relief if allowed, was withdrawn is awaited from the Commis-
sioners concerned. In the case of 23 shareholders having 4,487 shares

no action is necessary as most of them were not assessed to income-
tax during the relevant assessment year.

[Ministry of Finance (Revenue and Insurance) OM No. 236/
156/72-APAC II dt. 29-8-1874].

Recommendation

4.36. The provisions of Income-tax law relating to allowance of
deduction from total income for subscription to Public Provident
Funds and the cumulative deposit schemes are confined only to in-
dividuals. However, deductions were allowed in 5 cases assessed in
the status of Hindu Undivided Family resulting in short-levy of tax
of Rs. 21,026. The lapse of the ITO and the failure of the Internal
Audit Party to detect the mistake may be suitably dealt with. The
Committee would await the results of a general review of the posi-
tion n all the Circles and the action taken on the basis thereof.

of the Appendi rt of the
[SL No. 25 (Para 4.38) of the Appendix to ll?th Repo
Public Accounts Committee (1973-74) (Fifth Lok Sabha)]

Action Taken

i i i A’s Instruction
A review was directed to be carried out in Boar _
No. 553 dated 7th June, 1973 (copy attached) to find out whet.hf:r
deductions u/s 80-C(2) () of Income-tax Act, 1961 was al%owved in
H.UF. cases. As a result of review in 66 cases mistakes involving
tax effect of Rs. 56,157/- were noticed.

Minis (Revenue and Insurance) OM No. 236/
¢ try of Finsnce 72/72- A &PAC II dated 4-12-1974]
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INSTRUCTION NO. 553
COPY

F. No. 167/77/73-IT (Al)
GOVERNMENT OF INDIA
CENTRAL BOARD OF DIRECT TAXES

New Delhi, dated the Tth June, 1973,
To

All Commissioners of Income-tax.
Sir,

Susject: —Deduction u/s 80C of the I. T. Act, 1961—whether
admissible in the case of HUF on the contributions
made to the Public Prevident Fund set up by the
Central Government and under the Post Office

Savings Bank (Cumulative Time Deposits) Rules,
1959.

1 am directed to state that instances have come to the notice of
Board that deductions under section 80C(1) have been allowed in
the assessments of Hindu undivided families also in respect of
contributions to the Public Provident Fund set up by the Central
Government and/or deposits in a 10-year or 15-year account under
the Post Office Savings Bank (Cumulative Time-Deposits) Rules,
1959. This is not in accordance with the law. Provisions about a
Hindu undivided family are contained in 80C (2) (b) of the Income-
tax Act, 1961 under which a Hindu undivided family is entitled to
deductions only in respect of any sums paid in the previous year
by the assessee out of its income chargeable to tax, to effect or to
keep in force an assurance on the life of any member of the family.

2. 80C(2) (f) permits the deduction of sums deposited in 10-year
or 15-year account only to an indiyidual and not to a H.U.F.

3. Necessary clarifications may please be.issued to the Income-
tax Officers working in your charge. Past assessments may also be
reviewed to the extent feasible to withdraw the excess relief, if any,
allowed in such cases.

Yours faithfuly,
. sd/-
{T. P. JHUNJHUNWALA)
Secretary, Central Board of Direct Taxes.



Recommendation

In view of what has happened in this case the Committee desire
that the Board should consider a general review of similar cases of
completed assessments involving income received after the cessation
of profession.

4.49. Incidentally the Committee understand that in this case
the assessee had not shown the outstanding fees in his wealth-tax
returns before they were realised. If it was required to be assessed
to wealth-tax notwithstanding the maintenance of account on cash
basis, suitable action may now be taken to levy wealth-tax. Further,
general instructions may also be issued for the guidance of the
assessing officers in future.

[S. Nos. 28 & 30 (Paras 4.47 and 4.49 of Appendix to 119th Report

of the Public Accounts Committee (1973-74)|

Action Taken

A general review has been ordered as suggested by the Com-
mittee.

The Commissioner of Income-tax concerned has been asked to
look into the question of levying wealth-tax in this case.

A copy each of the Instructions No. 373(F. 328/92/71-WT) dated
24th January, 1972 and No. 720 (F. 328/60/72-WT) dated 22nd July,
1974 issued in this connection for the guidance of assessing officers
is attached for information of the Committee.

[Ministry of Finance (Revenue and Insurance)
O.M. No. 236/1003/72-A&PAC II dt. 8-11-1974]
INSTRUCTION NO. 373

F. No. 328/92/71-WT
GOVERNMENT OF INDIA

Vitta Mantralaya
Department of Revenue & Insurance
Central Board of Direct Taxes
New Delhi, the 24th January, 1972.
To
All Commisioners of Income-tax & Wealth-tax
Sir,

Susyecr:: Wealth-tax Act, 1957—Treatment of outstanding
fees of professional persons for wealth-tax pur-

poses—Instructions regarding.

Attention is invited to Board's fetter F. No. 328/67/70-WT clatet‘i1
the 3rd October, 1970 on the above subject and the report furnishe
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to the Board about the procedure being followed by the Wealth-tax
Officers in different charges. The question as to whether fees out-
standing on the valuation date, of professional persons maintaining
accounts on cash basis can be included in the net wealth for the
purposes of wealth-tax assessment has been examined.

2. It is now well settled that in its ordinary as well as legal
sense, a debt is a sum of money payable under an existing obliga-
tion. If it is payable forthwith, solverdum in presenti, it is a debt
‘due’; or if it is payable at a future date, solvendum future, it is a
debt ‘accruing’. A contingent debt has no present existence and is
not a debt as understood in law unless the contingency happens.
[Shanti Prashad Jain V. Director of Enforcement, (1963) 2 S.C.R. 297
at 326; see also Kesoram Industries & Cotton Mills Ltd. vs. C.W.T.
(1966) 59 ITR 767 (S.C.)]. It has been held that by virtue of sec-
tions 3 & 4 of the Legal Practitioners (Fees) Act, 1926 and the rules
of the High Courts, fees due to advocates and other legal practitioners
are recoverable by legal process (K. L. Caube vs. J. Vasica, A-LR.
1956 Bom. 34). If, therefore, a client has entered into an arrange-
ment to pay an ascertained sum by way of fees to a person follow-
ing a profession, the said sum would be a ‘debt’ due to the latter and
would be includible in his net wealth. The Andhra Pradesh High
Court, in the case of Vadreyu Venkapparao vs. CW.T. (69 ITR 552),
have also held that interest accrued on the valuation date of loans
and advances was liable to be included in the net wealth even
though the accounts of the assess are maintained on cash basis.

3. It has to be noted that under section 145 of the Income-tax
Act, 1961, income chargeable under the head “profits and gains of
business or profession” or “income from other sources” shall be
computed in accordance with the method of accounting regularly
employed by the assessee; whereas section 7(2) (a) of the Wealth-
tax Act, 1957 provides that where the assessee is carrying on a
business for which accounts are maintained by him regularly, the
Wealth-tax Officer may, instead of determining separately the value
of each asset held by the assessee in such business, determine the
net value of the assets of busines as a whole having regard to the
balance-sheet of such business as on a valuation date and make
such adjustments therein as may be prescribed. It would,' there-
Yore, appear that, while under the Income-tax Act the income
chargeable shall be computed in accordance with the method of
accounting regularly employed by the assessee, the Wealth-tax Act
only provides that the Wealth-tax Officer may have regard to the
balance sheet of such business as on the valuation date.
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tax even if the cash system of
h a person.

Yours faithfully,
Sd/- BALBIR SINGH,
Secretary, Central Board of Direct Taxes.
Copy forwarded to:—
L All Directors of Inspection, New Delhi and Director, I.R.S.
(D.T.) Staff College, Nagpur.
2. Assistant Director of Inspection (R.S. & P.—Bulletin) 4
copies.
3 The Comptroller & Auditor General of India—20 canies.
4. Shri P. V. Venkatasubramanian, Joint Secretary, Ministry
of Law, New Delhi,
5. Shri S. Narayana, Secretary, Direct Taxes Enquiry Com-
mitee, D-25-B, South Extension, Part—II, New Delhi. -
6. All Officers and Sections in the Central Board of Direct
Taxes.

Sd./- N. NIGAM
Under Secretary, Central Board of Direct Taxes.

INSTRUCTION NO. 720
"F. No. 328/60/72-W.T.
GOVERNMENT OF INDIA/BHARAT SAKAR
Central Board of Direct Taxes
| Dated, New Delhi, the 22nd July, 1974
'!.'o All Commissiopers of Wealth-tax.
Six SuBJECT: —Weaith-tax Act, 1957—Treatment of “outstanding
fees of professional persons for wealth-tax purpos-
es—instructions regarding. )
Attention is invited to Board's letter F. No. 328/92/711—WT
dated 24th January, 1972 (Instruction No. 373) on the above subject,
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in which it is stated that the right of chartered accountant, doctor,
Iawyer or any person following a profession, to receive his fees is
a right to property and is, therefore, an asset within the meaning
of sec. 2(e) of the Wealth-tax Act and that the fees outstanding on
the valuation date would be liable to wealth-tax even if cash system
of accounting is being followed by such a person.

2. The Board have since been advised that the outstanding fees
of those advocates who only plead and do not act are not legally
recoverable debts and as such are not “assets”, within the meaning
of the Wealth-tax Act. Instruction No. 373 (F No. 328/9 F. No. 328/
92/71-WT) dated 24th January, 1972 is, therefore, modified to this
extent, 1'z. the outstanding fees as on the valuation date of the
advocates, who only plead and do not act, are not ‘‘assets’’ and are,
therefore, not assessable to net wealth.

3. The Advocates who only plead in the original sides of Calcutta
and Bombay High Courts on the instructions of solicitors and do
not act and the advocates in the Supreme Court who are not advo-
cates on record of that court and who only plead on the instruc-
tions of the advocates on record and do not act, fall in the category
of “advocates who only plead and do not act”. In these cases,
there will be no contract, express or implied between the said plead-
ing advocates and the clients for payment of the former’s fees. Nor
will there be any such contract between the pleading advocates of
the one part and solicitors or advocates on record, as the case may
be, of the other part for payment of the said pleading advocates’
fees. The said pleading advocates look to the solicitors or the ad-
vocates on record, as the case may be, for the payment of their
fees, but the matter of payment of such fees has always been and
continue to be a matter of honour and not of legal obligation. To
this category will also belong senior or fairly senior advocates
generally throughout India having good practice who are, in fact,
briefed by Junior Advocates and who, in fact, only plead and do
not act and look to such Junior Advocates for payment of fees. The
outstanding fees of advocates, other than pleading advocates
referred to above, and the outstanding fees of solicitors are, however,
“agsets” within the meaning of the Act.

4, This may please be brought to the notice of the Wealt-h-tgx
Officers working in your charge. Pending cases may be dealt with in
the light of what is stated above but closed cases need not be revised.

Yours faithfully,
Sd/- BALBIR SINGH,

Director, Central Board of Direct Taxes.
Copy forwarded to:—

1. All Directors of Inspection, New Delhi.
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2. Comptroller & Auditor General of India, New Delhi (20
copies).

3. Director, Revenue Audit, New Delhi.

4. Shri P. B. Venktasubramanian, Joint Secretary & Legal Ad-
visor, Ministry of Law, Deptt. of Legal Affairs, New Delhi.

5. All officers and sections in the Technical Wing of CBDT.

6. Bulletin Section (3 spare copies).

Sd/- S. BAPU,
Under Secretary,
Central Board of Direct Taxes.

Recommendation

This is a case of an assessee trying to get advantage from both the
Sales-tax Department and the Income-tax Department and the later
acquiescing in it. The failure to charge the refund of the sales-tax
under Section 41(1) of the Income-tax Act, 1961 resulted in a short-
levy of Rs. 22,270/-. Audit had brought it to light on verifying the
relevant sales-tax records. It is a pity that there is no coordination
between Sales-tax Department and the Income-tax Department.
The Committee accordingly recommend that here should be system
of collecting information from the Sales-tax Department direct to
ensure that all the refunds are properly brought to tax.

[S. No. 35 (Para 5.32) of Appendix to 119th Report of the Public
Accounts Committee (1973-74) ]

Action taken

The Committee would appreciate that this was another unusual
case of refund of sales-tax. The assessee had shown this amount in
Part IV of the Income-tax Return claiming that it was not taxable
as it had to be paid back to the Sales-tax Department and the Sales-
tax Officer had proposed to rectify the order to withdraw the re-
funds. The Income-tax Officer accepted the assessee’s contention as
there were instructions from the Commissioner of Income-tax that
in cases of sales-tax refund they need not be taxed if the sales-tax
authorities had taken steps to withdraw the refund in view of the
retrospective effect of the Central Sales-tax (Amendment) Act,
1968.

As recommended by the Committee, all Commissioners are
being directed to establish liaison with the Sales-tax Department
for the purpose of collecting information about large refunds
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issued with a view to consider the assessability of such refunds te
Income-tax.

[Ministry of Finance (Revenue and Insurance) O.M.
No. 236/108/72-A&PAC II dated 24-7-1974]

Recommendation

The Audit paragraph brings out the failure to convert foreign in-
come into Indian currency which resulted in considerable under-
charge of tax. Such instances have been reported by Audit earlier
also. The explanation for the failure of the official and Internal
Audit Party in this case is far from satisfactory. As the assessees
had shown the foreign income separately, surely it ought to have
been checked up whether it was in foreign currency. It seems high-
ly improbable that this was first a simple case of oversight. The
Committee desire that appropriate action should be taken against the
persons concerned. Further, as the assessee is reported to have
stated that in all the previous years Ceylonese rupee used to be
taken for assessment, the Committee would like to know whether
there was undercharge of tax in these years also.

The Committee learn that the Board have ordered a review of
all cases involving foreign income of Rs. 10,000 in the case of non-
corporate assessees and Rs. 5,000 in the case of corporate assessees.
The results of the review as also the disciplinary action taken in
glaring cases of negligence may be reported to the Committee.

[S- Nos. 41 and 42 (Paras 8.8 and 8.9) of Appendix to 119th Report
of the Public Accounts Committee (1973-74) Fifth Lok Sabha].

Action taken

The Indian rupee was devalued in June, 1966, i.e., during the re-
levant year to the assessment year 1967-68. Prior to this devalua-
tion, the value of the Indian rupee was at par with that of Ceylon
and therefore the problem of the conversion of Ceylon rupee into
Indian currency did not arise in the earlier assessments. Because of
this the assessing officers had missed the point while completing
assessments for the assessment years 1967-68 and 1968-69. The
erring officers have Been directed to be more careful in future.

As stated above no rectificatory action is called for the assess-
ment years prior to the assessment year 1967-68 as the Indian rupee
was at par with that of Ceylon in those years.

As @& result of review of 370 cases of Income-tax, the omission to
convert foreign currency into Indian rupee was found in 7 cases
Involving a revenue of Rs. 20,039. A similar review of 229 wealth-
tax cases resulted into detection of such an omission in 8 cases and a
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!oss of revenue of 'Rs. 4,125. In view of smallness of revenue
involved in these cases the Commissioners of Income-tax are being

asked to examine whether any action against the erring officers, is
necessary.

[Ministry of Finance (Revenue and Insurance) O.M. No.
236/93/72-A&PAC 1II dated 6-11-1974]

Recommendation

A representation received from an assessee has shown that there
has been a delay of over 7 years in giving refund on the basis of an
appellate order. Only after the matter was taken up with the
Central Board of Direct Taxes, interest amounting to Rs. 22,900 was
paid to the assessee for the belated refund. The Committee
consider that the inordinate delay in this case calls for severe
disciplinary action. Indeed, a thorough inquiry and study is
necessary to establish how a refund due on an appellate order can
remain unpaid for as many as seven years. Such refunds should
be paid with the utmost promptness and procedures should be
evolved tu ensure that this invariably happens.

The Committee have dealt with a problem of belated refunds in
_paragraph 224 of their 87th Report (Fifth Lok Sabha). A Study
of 509 cases of refunds in important charges has revealed that
refunds were made belately in 31 cases of which no interest was
paid in 26 cases. The Committee takes a serious view of the delay
in makir~ refunds and non-payment of interest. It is quite evident

that such publicised refund drives haven't helped to any great
extent.

[S. Nos. 43-44 (Paras 8.23 and 8.24) of Appendix to 119th Report
of the Public Accounts Committee (1973-74) (5th Lok Sabha)].

Action takenh

A reference is invited to this Ministry’s detailed note sent in reply
to Lok Sabha Secretariat’s Office Memorandum No. 2/7/111/1-7T3/,
PAC, dated 6-1-1973 (copy attached). It has been reported by the
Commissioner of Income-tax that responsibility has been fixed on
four Income-tax Officers and one dealing clerk. Appropriate action
is being taken against them. With a view to guard against such
lapses in future, the Board have issued instruction No. 653
(F. No. 212/2/74-1.T.A.II) dated 21st January, 1974 (copy annexed)
asking the Commissioners of Income-tax to carry out surprise
inspections to find out whether refunds are promptly granted and
interest is also paid wherever due.

Ministry of Finance (Revenue and Insurance) O.M. No.
[ i 286/112/73/A&PAC II dated 3-10-1974].
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(COPY)
F. No. 240/4/73-A&PAC
MINISTRY OF FINANCE
CENTRAL BOARD OF DIRECT TAXES
New Delhi, the Tth September, 1973.
OFFICE MEMORANDUM

SusjecT: —Over-assessment of Income-tax—Delay in refunds and
grant of interest—Assessment year 1957-58—Smt. Shanti-
lata Dey.

Reference is invited to Lok Sabha Secretariat Office Memoran-
dum No. 2/7/II1/1/73/PAC dated 6-11-1973 on the above subject.

2. A detailed note as desired is submitted as follows:

Smt. Shantilata Dey declared an income of Rs. 17,988 by way
of 75 per cent share from firm of M/s. Pulin Behari Shaw during
the assessment year 1957-58. It was accepted by the Income-tax
Officer. In the course of wealth-tax assessment proceedings for the
year 1957-58, it was noticed that the assessee had declared cash
balance of Rs. 60,000 as on 13-4-1957, the valuation date for the
assessment year 1957-58 for wealth-tax purposes. The assessee was
called upon by the Income-tax Officer to explain the source of the
cash balance. In her explanation, the assessee submitted that she
has the following sources from which the cash has come :—

Rs.
1. Withdrawal from M/s. Pulin Behari Shaw for the last 13 years 57,398
2. Income from agriculture for the last 10 years @ 2,500 per year 25,000
3. Rent collections . . . . 500
Less: —82,_'8_9;

(a) Am»Hunt spent for making ornaments 7,200
(b) Personal and other expenses for the last 13 years . 15,698 22,898

60,c00

—

3. The Income-tax Officer thereupon asked the assessee to
produce evidence in support of the sale proceeds of agriculture
and to appear before him for cross-examination regarding the facts
of having all the money at home. The explanation given by the
assessee regarding the extent of her expenses, her agricultural
income and purchases of ornaments was not accepted by the
Income-tax Officer in the absence of what he considered as adequate

611 LS—4.
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evidence. The Income-tax Officer therefore, added the whole
amount of Rs. 60,000 as income from undisclosed sources in his

assessment order dated 13-8-1962 after reopening the original
assessment under Section 34.

4. The assessee preferred an appeal against the assessment order
before the Appellate Assistant Commissioner. The Appellate
Assistant Commissioner by his order dated 4-7-1966 deleted the
addition on a technical ground without going into the merits of the
case. The ground given by the A.AC. is that income from
undisclosed source is to be assessed on financial year basis as .;)gr
provisions of the law. Since the cash balance appears on 13-4-1957,
it fell for consideration in the assessment year 1958-59. This decision
of the A.A,C. was accepted by the Department.

5. The decision of the A.A.C. dated 4-7-1966 was received by the
Income-tax Officer on 29-8-1966 and the direction of the A.A.C. was
carried out by the ITO on 20-11-1966. Under Section 244 of the In-
come-tax Act, the effect of the appellate order must be given within
six months of the date of the A.A.C.’s order and this was done with-
in six months. There appears to be no particular reason for delay
in giving effect to the ALA.C’s order from the date of receipt, ie,
20-8-1966 to 20-11-1966 except that the officials concerned were
attending to other work.

6. The refund was worked out on the file but it was not issued
to the assessee, the reason being that in view of the findings of
the A.A.C., the assessments for the assessment year 1958-58 was to
be re-opened to tax the amount of Rs. 60,000 as undisclosed income
during the assessment year 1958-59. Notice under Section 148
was issued on 20-11-1966, the date when the appeal effect for the
assessment year 1957-58 was given. The assessee moved a petition
dated 6-5-1967 to the Commissioner of Income-tax, West Bengal-III,
requesting that the refund due for the assessment year 1957-58 may
be granted to the assessee. The Commissioner by his letter dated
26-5-1967 issued instructions to the Income-tax Officer that the assess-
ment for the assessment year 1958-59 may be completed immediately
and the resultant demand should be adjusted against the refund due
for 1957-58. The case was taken up for hearing on 8-6-1967 but it
was adjourned after being heard in part only. Due to frequent
changes in the incumbents of the office the assessment escaped the
attention of the Income-tax Officer and ultimately the assessment
was completed on 30-1-1971 on an income of Rs. 83,270, including the
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sum of Rs. 60,000 as income from undisclosed sources for the assess-
ment year 1958-59. The assessee went in appeal against this addition
also and the A.A.C. by his order dated 28-8-1972 deleted the addi-
tion accepting the explanation of the assessee, as given above. The
Department has filed an appeal against the order of the A.A.C. be-
fore the Tribunal on 6-1-1973. The assessee again moved a petition
before the Commissioner of Income-tax on 21-5-1973 for grant of re-
fund. The ITO asked for the-permission of the Commissioner of In-
come-tax for withholding the refund u/s 241 as in his opinion there
was likelihood of the demand that is to be raised in 1958-59 not being
collected in case the refund was issued for 1957-58. However, the
Commissioner of Income-tax did not agree with the same and in view
of the sound financial position of the assessee issued instructions for
granting of refund by his letter dated 10-8-1973. A refund voucher
was accordingly issued for Rs. 37,035.92 on 29-8-1973. The interest of
Rs. 22,900 has now been granted to the assessee on 16-11-1973.

7. No review has been carried out for subsequent assessment years.
However, it is reported that the income returned has been accepted
in the subsequent years with only slight modification.

8. Commissioner of Income-tax, West Bengal in whose jurisdic-
tion the case falls, is satisfied with the explanation given by the
ITO for the delay in giving effect to the appellate order and issue
of refund voucher. However, the Board considers it necessary to
examine the facts further to fix the responsibility. Suitable action
will, if necessary, be taken against the erring officials.

Sd/-
(S. K. Lall)
Director (PAC)
Central Board of Direct Taxes.

To .o

Shri T. R. Krishnamachari,
Under Secretary,

Lok Sabha Secretariat,
New Delhi.
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INSTRUCTION NO. 653
CoprPY

F. No. 212/2/74-IT(A.II)
GOVERNMENT OF INDIA
CENTRAL BOARD OF DIRECT TAXES

New Delhi, 21st January, 1974.
To

All Commissioners of Income-tax.
Sir,

SusJecT: —Payment of interest on delayed refunds—Surprise Inspec-
tions—Instructions ragarding.

I am directed to say that the Board receives from time to time
complaints that refunds are not being issued promptly and the in-
terest due on the delayed refunds is not being paid by pressuring the
assessees not to claim it. Although some of the assessees bring such
instances to the notice of the superior officers, a large number of
assessees do not out of fear bring forward facts in specific cases.
However, this leaves a feeling of dissatisfaction and injustice smong
those tax payers who are denied interest to which they are entitled.

2. The Board desires that steps may be taken to carry out surprise
inspections to find out whether refunds are granted promptly and in-
terest is paid when there are delays. If any specific cases come to
light in the course of the inspction or as a result of complaints, such
cases should be carefully and promptly investigated. With a view to
preventing lapses in the future, consequential action should be taken
by streamlining the functioning of the Ward/Circle end awarding
appropriate punishment to the erring officials.

Your faithfully,
Sd/-
(T. P. Jhunjhunwala),
Secretary,
Central Board of Direct Taxes.

Endorsement as usual,

Recommendation

This paragraph illustrates the manner in which communications
addressed to the Income-tax Officer are ignored when framing assess-
ments causing inconvenience and possible harassment to the assessees.
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It aiso illustrates the manner in which the
nored.

provisions of law are ig-

The assessee applied for exemption from payment of annuity
deposit on the ground that she had crossed the age of 70 years.
This application was made in October, 1967. The option was,
however, ignored while making assessment subsequently in Novem-
ber, 1967. Strangely enough, it is now reported that the applica-
tion stated to have been personally handed over to the Income-
tax Officer is not on record. The Committee desire that the matter
should be investigated with a view to fixing responsibility. The
Committee need hardly point out that there is a need to improve the
public image of the Income-tax Department and such instances which

undermine the confidence of the public should be taken serious note
of.

On the basis of another letter dated 15-4-1969, from the assessee,
IAC’s approval for condonation of the delay in filing the application
for non-payment of annuity deposit was obtained on 16th May, 1969.
However, while revising the assessment for the year 1965-66 on 25th
March, 1969, the tax was calculated on the gross income without a
deduction for annuity deposit which was clearly wrong. Further, rec-
tification order dated 24th May, 1969 was also erroneous inasmuch as
by that date the I.T.O. had accepted the assessec’s request for opt-
ing out of the Annuity Deposit Scheme. The Committee desire that
these lapses should be gone into for taking appropriate action.

[S. No. 45 to 47 (Paras 8.35 to 8.37) of Appendix to 119th Report of
the Public Accounts Committee (1973-74)].

Action Taken

Instructions already exist in regard to proper filing of papers and
also to impress upon the Income-tax Officers of the necessity to take
into account all materials on record while framing the assessment.
Such instructions are, however, again being repeated by the Commis-
sioner of Income-tax for stricter compliance.

The Commissioner of Income-tax has examined circumstances of
the case in detail and he has come to the conclusion that, prima facie,
the alleged letters from the assessee was not received by the In-
cometax Officer on 9-10-1967.

Two officers responsible for the mistake have already been warned.
‘However, the Board vide Instruction No. 653 [F. No. 212/2/74-IT (A.
2)] dated 21st January, 1974 (copy enclosed) has dirgcted the Com-
missioners of Income-tax to carry out surprise inspections to find out
-whether refunds are granted promptly and interest is paid when there
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are delays in making such refunds.

[Ministry of Finance (Revenue and Insurance) O.M. No. F. 236/
74/72-AP&C II dated 14-10-1974).

INSTRUCTION NO. 653
COPY

F. No. 212/2/74-IT(A.II)

GOVERNMENT OF INDIA
CENTRAL BOARD OF DIRECT TAXES

New Delhi, the 21st January, 1974.
To

All Commissioners of Income-tax.
Sir,

SusJecT: —Payment of interest on delayed refunds--Surprise Inspec-
tions-~Instructions regarding—

I am directed to say that the Board receives from time to time
complaints that refunds are not being issued promptly and the in-
terest due on the delayed refunds is not being paid by pressuring the
asseessees not to claim it. Although some of the assessees bring such
instances to the notice of the superior officers, a large number of
assessees do not out of fear bring forward facts in specific cases. How-
ever, this leaves a feeling of dissatisfaction and injustice among those
tax payers who are denied interest to which they are entitled.

2. The Board desires that steps may be taken to carry out surpirse
inspections to find out whether refunds are granted promptly and in-
terest is paid when there are delays. If any specific cases come to
light in the course of the inspection or as a result of complaints, such
cases should be carefully and promptly investigated. With a view
to preventing lapses in the future, consequential action should be
taken by streamlining the functioning of the Ward/Circle and award-
ing appropriate punishment to the erring officials.

Yours faithfully,
Sd/-
(T. P. Jhunjhunwala),
Secretary.

Central Board of Direct Taxes.

‘Endorsement as ususal.
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Recommendation

After the Committee raised in 1971 the question of evasion of
tax by the professional lawyers, doctors, engineers, contractors,
etc. the Department had taken some steps to assess the position.
The information relating to the four major cities of Delhi, Bom-
bay, Calcutta and Madras so far gathered reveals that out of
24,084 practising doctors and 43,190 lawyers enrolled with Bar
Associations, only 13,872 and 7,404 respectively are on the Gene-
ral Index Register of the Department, which confirms the fears of
the Committee. The Committee have, however, been informed
that some of the lawyers who are borne on the Bar Council Regis-
ters are not practising. The Actual number of practising lawyers
should be ascertained immediately. The Committee are not con-
vinced that the earnings of a doctor or a lawyer who has been
actively practising for some years will ordinarily fall below the
limit of exemption for income-tax. Therefore, the cases of prac-
tising doctors and lawyers who have not been filing their returns
should be immediately gone into with a view to assessing them
to tax. The action taken in this regard may be reported to the
Committee. The Committee further desire that the survey in
this regard should cover other areas also as early as possible.

The information in regard to contractors and engineers is
stated to be still under collection. The Committee desire that the
position in ragard to other professional categories ,such as archi-
tects, chartered accountants etc. should also be ascertained after
getting information from the concerned institutes. The whole
survey in regard to all the categories should be completed before
June 1975 and the results as well as action taken to assessee them
to income-tax/wealth-tax should be intimated to the Committee.
In this connection, the Committee note that at present only 3,389

-doctors, 1,419 lawyers and 346 engineers are assessed to wealth-
tax.

It is surprising that although several decades have passed, the
Department has not organised itself in a manner that would en-
sure that tax due from the members of various professions is
fully recovered. The question has quite clearly been ignored so
far. It is regrettable that it needed provided by this Committee
for the Department to undertake a survey now. The Committee
would like to be informed of the concrete steps proposed to be
taken as a result of the survey to see that the professionals are
assessed to tax properly. It is necessary that a special machinery
is devised and set up for this purpose with utmost expedition.
What the machinery should be is for the Government to decide.
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One of the suggestions could be to set up separate special circles

for the different professionals, which should be really effective
unlike the Film Circles.

[S. Nos. 4§ to 50 (Paras 9.14 to 9.16) of Appendix to 119th Report

of the Public Accounts Committee (1973-74) (Fifth Lok
Sabha) ]

Action Taken

These paras deal with the question of evasion of tax by the

professional lawyers, doctors, engineers, contractors, architects,
chartered accountants etc.

Steps are being taken to ensure that persons carrying on the
above professions and having taxable income/wealth are brought
into the tax net. To begin with, the Commissioners of Income-
tax in the four major cities of Madras, Bombay, Calcutta and Delhi
were required to take urgent action by making necessary verifi-
cation with the membership registers of the respective profes-
sional bodies. Recently, this survey has been extended to the re-
maining Commissioners’ charges as well. The report. about
action taken are being received from the Commissioners of In-

come-tax and progress is being watched. The work is expected
to be completed by June, 1975.

The recommendation of the Committee has been noted. De-
tailed guidelines have been issued for conduct of requisite opera-
tions, in respect of both professional and non-professional asses-
sees. The work relating to collection of information and its uti-
lisation, as also external survey, has been systematised.

In some of the bigger cities, case of persons deriving income
from certain professions have already been centralised. The Com-
missioners of Income-tax, Bombay Calcutta, Delhi Madras, Ahem-
dabad, Poona, Hyderabad, Bangalore, Lucknow, Kanpur, Patna and
Nagpur have been requested to examine the feasibility of having the
jurisdiction over professionals in convenient groupings to ensure
maximum possible centralisation depending upon the workload. The
function of these circles would be to scrutinise and investigate cases,
wherever necessary with reference to the usual source materials and
verify them with investments and expenditure.

{Ministry of Finance (Revenue and Insurance) O.M. No. 236/1002/
72—A&PAC II dated 8th November, 1974]
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Recommendation

Despite the concern expressed by the Committee and strict ins-
tructions issued by the Central Board of Direct Taxes in pursuance
of their observations, the practice of making irregular collection of
amounts from the assessees to make good the shortfall of the budget
estimates continues. The Board should therefore consider seriously
as to what prompts the Tax Officials to resort to this highly undesir-
able practice and take suitable steps to put an end to it.

The Committee are surprised at the contention that the pay-
ments referred to in the Audit paragraph had been made by the
assessees voluntarily. The Committee would suggest that the as-
sessments of the obliging assessees completed by this ITO should
be carefully examined to see whether any favouritism had been
shown to them. The Committee also consider it important to un-
dertake a review of substantial collections made at the end of the
financial vear without raising demands and refunded in toto at the
beginning of the subsequent year in all the Circles. Such a review
may indicate whether there was any collusion between the asses-
sees and the assessing authorities.

[S. Nos. 51-52 (Paras 9.24 & 9.25) of Appendix to 119th Report of
the Public Accounts Committee (1973-74) (Fifth Lok Sabha)]

Action Taken

The Ministry share the concern of the Committee. They depre-
cate this tendency on the part of the Tax Officials and have issued
instruction No. 583 [F. No. 335/97/73-IT (B)] dated 23rd August,
1973 (copy annexed) stressing the need to stop this practice forth-
with and that any deviation will be severely dealt with.

A review was conducted as suggested by the Committee. Re-
ports received from the Commissioners of the Income-tax show
that there were no such cases except in the Karnataka and Madhya
Pradesh charges where irregular collections were made at the end
of the financial year without raising demands and refunded to the
assessees at the beginning of the next financial year.

In Karnataka charge there were 12 cases where irregular col-
lections were made. After carrying out an inspection of these
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cases, the Commissioner of Income-tax has reported that there is
no evidence of any favouritism having been shown to the con-
cerned assessees in their assessments. In Madhya Pradesh charge
also similar irregularity was found in 8 cases but in these cases
also, after an inspection, no favouritism is reported to have been
shown to the assessees.

[Ministry of Finance (Revenue and Insurance) O.M. No. 236,175/

72-A PAC 1, dated 1st October, 1974]

ANNEXURE
INSTRUCTION NO. 598

F. No. 385/97/72-IT (B)

GOVERNMENT OF INDIA
CENTRAL BOARD OF DIRECT TAXES
New Delhi, the 23rd August, 1973

From

S. N. Nautial,

Director, Central Board of Direct Taxes.
To

All Commissioners of Income-tax.

SusJsect: —Irregular collections of amounts to make good the shortfall
of Budget Estimates-Avoidance of—Instructions regarding.

Sir,

In para 55(d) of the Audit Report (Civil) on Revenue Receipts,
1967, there was an adverse comment regarding irregular collection
by the Income-tax Officers towards the end of a financial year
which were refunded within a few days in the next financial year.
Such collections were being made without there being any out-
standing demand. In Board’s Instructions issued in F. No. 83/92/
66-ITB dated 9th December, 1967, it was stated that collections
made in this manner should be discontinued forthwith and that.
any deviation would be seriously viewed,

It has come to the notice of the Board that inspite of these ins-:
tructions, LT.Os. continue to make unauthorised collections to-
wards the end of a financial year, without there being a valid de-
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mand against the assessee. In para 35(ii) of the C&AG’s Audit
Report, 1971-72, an instance has been pointed out of such irregular
collection of a sum of Rs. 1 lakh from two assessees on 31st March,
1971 which was refunded within three days i.e. on 2nd April, 1971.

3. The Board has viewed the recurrance of this practice of
irregular collection with extreme displeasure. = The Income-tax
Offficers working in your charge may be informed that such irregu-
lar collections will render them liable to disciplinary proceedings.

Yours faithfully,
Sd/-
(S. N. NAUTIAL)
Director, Central Board of Direct Taxes.

Recommendation

The Committee would like to know whether the Internal Audit
checked the assessment in this case and detected the incorrect levy
of penal interest. If the mistake was not detected, the action taken
against the persons responsible may be reported to the Committee.

The Committee presume that the income of the assessee relating
to the years prior to and after 1950-51 has also been brought to tax.
This may be confirmed.

[S. Nos. 57-58 (Paras 11.8 and 11.9) of 119th Report of the Public
Accounts Committee (1973-74)]

Action Taken

The case was checked by the Internal Audit and the mistake
was not detected. The I.A.P. Official has been cautioned to be
more careful in future.

The assessments prior to the year 1950-51 were made on positive
figures and from the year 1951-52 onward the assessments had
either been made at ‘nil’ or proceedings were filed as the assessee
had not been doing any business or having any income.

[Ministry of Finance (Revenue and Insurance) O.M. No. 236/327/
72-A PAC 1I, dated the 28th August, 1974]

Recommendation
The Committee would like specifically to invite attention of the

Government to paragraph (*) which bring to light gross shortcom-
ings in the way in which tax collecting machinery is functioning.

*1.32 to 1.34; 1.72; 4.11; 4.46 to 4.48; 5.11-5.12; 5.32-5.33; 6.4;
7.32 to 7.34; 8.8—8.9 and 9.14 to 9.16.
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These shortcomings are not inescapable. They must account for
very serious loss of revenue to Government; if they can be overcome
by organisational improvements and greater supervisory efficiency,
the revenue for direct taxes would without doubt substantially in-
crease. There is no excuse for continued existence of sure ineffici-
ency, carelessness and negligence, not to speak of corrupt practices.

[Sl. No. 59 (Para 11.10) of Appendix to 119th Report of the
Public Accounts Committee (1973-74) (Fifth Lok Sabha)]

Action Taken

The mistakes pointed out in the above paragraphs arose not so
much from lack of instructions as from oversight, neglect or care-
lessness. These could be avoided through purposeful supervisory
checking and control. While it may, not be feasible to eliminate all
shortcomings in all cases, the Ministry realise the inescapable reces-
sity of ensuring adequate and timely action in regard to top cases
which, although small in number, contribute most of the revenue.
The Board have recently introduced in the major charges, which
together contribute about 80 per cent of the revenue, a scheme, the
broad features of which are as under:

(a) Each 1.T.O. of a Company Circle, despite all difficulties
and constraints, will be held personally responsible for
timely and adequate action in all respects in the top 20/25
cases of his Circle. The ITO of a Non-company Circle/
Ward will be similarly responsible for the top 40/50 cases
of his Circle/Ward.

(b) The I.A.C. should review the top 100 cases of his Range
case by case and check the remaining top cases of his
1TOs, on a sample basis.

(¢) The Commissioner should review, case by case, the top
100 cases of his charge and check the remaining top cases
on the list of his officers, on a sample basis.

It is hoped that this new administrative measure would lead to
improvement in the performance of the Department.

[Ministry of Finance (Revenue and Insurance) O.M. No. 241/
3/74—A&PAC II dt. 28-11-1974].
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RECOMMENDATIONS/OBSERVATIONS WHICH THE COMMIT-
TEE DO NOT DESIRE TO PURSUE IN VIEW OF THE
REPLIES FROM GOVERNMENT

Recommendation

The assessee constructed a house meeting the expenditure partly
by a non-refundable advance from his Provident Fund Account. As
he did not obtain prior permission of the Government for the sale
of the house, he had to refund the amount together with interest
of Rs. 27,932 to the Provident Fund Account. Strangely enough,
the Income-tax Officer allowed his claim for the deduction of the
interest also while arriving at the capital gains. As the interest
paid to his own account cannot be regarded as an item of expendi-
ture the circumstances under which it was allowed to be deducted
should gone into with a view to taking appropriate action.

[S. No. 18 (para 3.29 of Appendix to the 119th Report of the
Public Accounts Committee (1973-74) (Fifth Lok Sabha)]

Action Taken

As the issue was not free from doubt the opinion of the
Ministry of Law was obtained. In view of the peculiar circumstan-

ces of the case the Commissioner of Income-tax has not considered
it necessary to take any action against the Income-tax Officer.

[Ministry of Finance (Revenue and Insurance) O.M. No. 236/
1005/72-APAC II dt. 10-0-1974]

Recommendation

The Committee suggest that Government should consider whe--
ther there is any worthwhile reason for limiting the relief for con-
tribution to Public Provident Fund and cumulative time deposit
only to individuals.

[S. No. 26 (Para 4.37) of the Appendix to 118th Repart of the:
Public Accounts Committee (1973-74) (Fifth Lok Sabha)]

85
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Action taken
The suggestion has been taken note of and will be considered.

[Ministry of Finance (Revenue and Insurance) O.M. No. 236/
72/T2-A&PAC 1II dt. 4-12-1974]

Recommendation

The Committee find that there is a specific provision in the In-
come-tax Act, 1961 to assess income received after cessation of pro-
fession. In this case although the assessee realised such an income
he showed it in Part IV of his return and claimed that the amount
was not taxable since when he received it, it had hecome time-
barred for him to prefer a claim. As he was following the cash
method of accounting the amount was assessable to tax. The Fin-
ance Secretary stated during evidence that he did not think that the
claim was properly made. However, the ITO is reported to have
stated that the assessment was completed under the Small Income
Scheme and that part IV of the return where the exemption was
claimed escaped his notice. This raises a general question whether
it is advisable to complete the assessment to big salary cases under
the Small Income Scheme. The Committee desire that this question
'should be examined critically.

[S. No. 27 (Para 4.46) of Appendix to 119th Report of the Public
Accounts Committee (1973-74)]

Action taken

Under the summary Assessment Scheme a return can be sub-
Jjected to detailed scrutiny if the ITO feels that it is necessary to do
so and even after the completion of assessment the correctness and
completeness of the return can be verified by reopening the case
u/s 143(2) of the Income-tax Act with the previous approval of the
Inspectihg Assistant Commissioner concerned. In view of this and
because such cases are likely to be very few the Ministry do not
consider that any rethinking is necessary at this stage.

[Ministry of Finance (Revenue and Insurance) O.M. No. 236/
1003/72-A&PAC 1I, dt. 8-11-74]

Recommendation

In the meanwhile, the question of invoking section 92 of the Act
in this case should be examined expeditiously and the result intimat-
ed to the Committee.

[ S. No- 32 (Para 5.12) of the Appendix to 119th Report of the
Public Accounts Committee (1973-74) (5th Lok Sabha)]
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Aection taken

In the instant case, the question of invoking section 92 of
the Income-tax Act has been examined on the basis of factual data
available and the CIT. is of the opinion that the provisions of the
said section are not attracted.

[Ministry of Finance (Revenue and Insurance) O.M. No. 236/
200/72-APAC 11, dt. 3-10-1974]

Recommendation

Incidentally the Committee find that the irregularity in this case
was not objected to by the Internal Audit Party as the refund had
not been brought to tax in accordance with the circular instructions
issued by the Commissioner of Income-tax. The responsibility for
issuing such a patently wrong instructions should be gone into for
taking appropriate action, besides conducting a general review of
the assessments of registered dealers in this Circle. The Committee
would await a report in this regard. .

[S. No. 36 (Para 5.33) of Appendix to 119th Report of the
Public Accounts Committee (1973-74) ]

.

Action taken

The circumstances under which the circular was issued by the
Commissioners of Income-tax, Bangalore are given in the Annexure.
In view of the reasons given therein the Ministry do not consider it
necessary to pursue the matter further.

A general review of such cases has been ordered by the Commis-
sioner concerned. The results of this review will be intimated to
the Committee in due course,

[Ministry of Finance (Revenue and Insurance) O.M. No. 236/
108/72-APAC II, dt. 24-7-1974]

ANNEXURE

The circumstances under which the Circular, dated 20th March,
1970 was issued by the then Commissioner of Income-tax, are as
follows. Under the provisions of Secs. 6, 8 & 9 of the Central Sales-
tax Act, 1956 (as stood before its amendment in 1969), every dealer
was liable to pay Central Sales-tax with effect from 1st July, 1957
on all sales effected by him in the course of inter-state trade. Cer-
tain dealers in Mysore State questioned the interpretation of the
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above scction through Writ Petition in the High Court of Mysore,
Bangalore. The High Court held that Central Sales-tax cannot be
levied on inter-state sales unless such sales were liable to sales-tax
if such sales take place within the State under the State Sales-tax
Act. The Government of Mysore (now Karnataka) filed appeal to
the Supreme Court in one of the dealers cases, Yadalam Lakshmi-
narasimhaiah Setty and Sons. The Supreme Court confirmed the
decision of the Mysore High Court. Consequent on the decision of
the Supreme Court, the dealers who collected and paid Central
Sales-tax on inter-state sales became entitled to refunds. However,
the Central Government promulgated an ordinance on 9th June, 1969
and later this was enacted as the Central Sales-tax (Amendment)
Act of 1969 to overcome the decision of the Supreme Court in
Yadalam’s case. This amendment Act was given retrospective effect

with the result refunds of Sales-tax became repayable to the Sales-
tax department.

2. The Income-tax Officers at first were assessing the sales-tax
refunds received by the dealers. However, the assessees went in
appeal objecting to this arguing that in view of the retrospective
effect of the Central Sales-tax (Amendment) Act, these refu.ds
have to be paid back to the Government and therefore no benefit
has accrued to them under Sec. 41(1). The I.T.A.T, also held in a
number of cases that such refunds of sales-tax were not taxable.

3. While issuing the circular dated 20th March, 1970 the then
Commissioner of Income-tax observed as follows:

“The Ordinance, and thereafter the Central Sales-tax (Amend-
ment) Act, have validated the levy of Central Sales Tax,
which was held as illegal by the Supreme Court. In view
of this, department cannot seek to tax any amount
on the ground that the merchant has received a benefit by
way of refund or cessation of liability as a result of the
Court decisions, second appeals not therefore called for.
It is true that some assessees had filed writs challenging
the validity of the ordinance and the Amendment Act,
and when the writs were dismissed, have obtained leave to
appeal against those orders. This should not make any
difference to the legal position existing at present. Until
the Supreme Court holds that the Act is illegal or ultra-
vires—if at all they are to hold so—the merchants are
liable to pay Sales-tax on the impugned sales. If at all
the Supreme Court decides in their favour, the benefit
therefrom will accrue on the date of the Supreme Court,
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decision, and not earlier. In view of this also, second
appeal is not called for.

‘ In one case, the department has filed a reference application
i before the Ordinance was promulgated. Let us write to
the Board seeking permission to withdraw the reference.

A circular should be issued to all ITOs bringing to their notice,
the effect of the Amendment Act.”

4. The opinion of the Standing Counsel was also obtained which
supported the view taken in the Circular dated 20th March, 1970.
The reference application referred to in the above note was in the
case of Shri C.R.N. Ramanatha Shetty, and the Board agreed with
the view of the Commissioner of Income-tax and gave permission
for withdrawal of the reference application.

Further Information

Attention is invited to this Ministry’s reply of even number dated
the 24th July, 1974 on the above recommendation. The Committee
was informed earlier that a general review of such cases had been
ordered by the Commissioner concerned. It has now been reported
by the Commissioner of Income-tax that the review has been com-
pleted by the Inspecting Assistant Commissioners in both the char-
ges of Karnataka-I & II. In five cases where the assessee have re-
ceived refunds of sales-tax, the concerned Income-tax Officer has
been directed to initiate re-assessment proceedings. In another case
(M/s Velji Mulji of Gadag) re-assessment has been made and the
tax effect in respect of the firm and partners is about Rs. 59,550/-.

[Ministry of Finance -(Revenue and Insurance) Q.M. No. 236/
108/72 APAC II, dt. 20-9-74]

Recommendation

Section 139 of the Income-tax Act, 1861, places the legal obliga-
tion on all persons having taxable income to disclose their income
in the prescribed form. The explanation to Section 271(1) intro-
duced w.e.f. 1st April, 1964 casts on the assessee the burden of prov-
ing that the omission to disclose true income did not proceed from
any fraud or gross or wilful neglect in cases where the returned
income is less than 80 per cent of the income. In the context in
which the word ‘voluntary’ has been used in Section 271(4A). it is
only reasonable to infer that the disclosure should be one which is
of ones own free will and not prompted by fear or inducement of
any kind.

611 LS—5.
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The Committee find in this case that having received informa- .
tion, the Income-tax authorities carried out search of the premises of '
the firm and its partners. Only thereafter the firm and its partners
submitted a ‘disclosure petition’. The disclosure was treated as
‘voluntary’ and a penalty of Rs. 88,636 at 10 per cent of the tax sought
to be evaded was levied as against the minimum of 20 per cent. The
Department has justified the reduction of penalty under Section
271(4A) in terms of instructions issued in 1965. The Committee
find that the instructions of 1965, which did not appreciate correctly
the legal position, were subsequently superseded by instructions
issued in 1969.

There would appear to be some serious failure in the system of
filing instructions which makes an oversight of such important
possible. The Committte suggest that the whole matter should be
reconsidered and clear instructions issued defining the scope of
Section 271 (4A). Further, the guidelines should be laid down re-
garding the acceptance of the ‘voluntary’ disclosures of the
assessees especially in cases where the Department has in.ormation
regarding evasion and is carrying on investigations.

[S. Nos. 38-40 (Paras 7.32 to 7.34) of Appendix to 119th Re-
port of the Public Accounts Committee (1973-74)])

Action taken

The suggestion of the Committee in para. 7.34¢ above has been
considered in the context of their observations in the preceding
paras 7.32 and 7.33. It may be observed that the voluntary disclosure
in this case was accepted on 12th July, 1968. As such the Depart-
ment had no opportunity of having the benefit of guidelines con-
tained in the Board's confidential instructions issued subsequently
in 1969 referred to by the Committee in para 7.33 above. A copy of
this circular had been supplied to the Committee in February, 1974.
This circular is comprehensive enough and in para 16 thereof several
types of disclosures, such as those made after a search or after
receipt of information regarding tax evasion, etc., have been dealt
with. Whenever Commissioners have expressed any doubt about
the scope of the instructions contained in this circular, clarifications
are being issued. As the existing instructions are clear enough, it
is felt that no, further guidelines are called for at present.

[Ministry of Finance (Revenue and Insurance) O-M. No. 236/,
155/72 APAC II, dated, 8- 10-1974)
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Recommendation

10.8. The Committee are greatly concerned about the utter lack °
of co-ordination between the Central Excise and Customs Authori-
ties and the Income-tax Department which resulted in this case
alone in a loss of revenue of Rs. 69,000. The case of the:assessee
who was prosecuted for holding gold worth Rs. 66,330 without
satisfactory explanation was brought to the notice of the Income-
tax Officer in September, 1954. However, after completion of the
investigation to initiate action under section 147, the permission to
start proceedings was sought only in March, 1964. In the mean-
while, the assessee had disposed of the confiscated gold returned to
him in 1958 by the Customs Department. Regrettably, the Customs
Department did not keep the ITO informed of the release of the
gold. The fact came to notice only in July, 1963. The demand
raised in February, 1965 thus became irrecoverable.

10.9. There are two points which clearly emerge, why should it
have taken ten years for the Income-tax Officer to take any action
in this matter? Clearly, something is grossly wrong somewhere in
the organisation. Secondly, ought there not be a regular exchange
of information between the Customs Department and the Income-
tax Department, both of which come under the Ministry of Finance,
so that the concealment of income may come to notice and the tax
thereon recovered promptly?

10.10. The Committee would like to be apprised of action taken
by the Ministry and the Central Board of Direct Taxes.

[S. Nos. 53—55 (Paras 10.8 to 10.10) of Appendix to 118th
Report of the Public Accounts Committee (1873-74)]

Action taken
The observations of the Committee have been noted.

The delay in initiating action in this case has already been ex-
plained in reply to the Public Accounts Committee’s query at S.
No. 133 of their O.M. No. 2/7/111/2/73/PAC dated 11-1-74. Regard-
ing the exchange of information between the various Departments
under the Ministry of Finance it may be stated that in pursuance
of a decision taken in September, 1967, Co-ordination Committees
at Headquarters and Zonal level were started with a view to effec-
tively co-ordinate the work of various intelligence, investigation
and enforcement agencies dealing with fiscal offences. Secret ins-
tructions were issued by the Ministry to all the Collectors of
Customs & Central Excise and to all the Commissioners of
Income-tax, with a view to establish exchange of information and
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co-ordination between the Customs, Central Excise and the Income-
tax Departments,

In the particular case under consideration, the gold was releas-
ed as early as in 1959, long before the Co-ordination Committees
were set-up.

[Ministry of Finance (Revenue and Insurance) oM.
No. 236/261/72 APAC-II, dt. 15-11-1974]

Recommendation

1t is indeed amazing that it took 16 years to issue a notice calling
for return of income relating to the assessment year 1850-51 from
the assessee. The action was taken only when it was about to
become time-barred. As the assessee had been assessed in 1947 the
Department should not have lost track of him and should have
issued notice calling for the return promptly on the basis of the
entries on the general index register. Further, the assessment was
completed on the penultimate date of March, 1971 and it would
have presumably become time-barred after 31st March, 1971. The
Committee take a very serious notice of the inordinate delay which
is hardly excusable. They trust that deterrent action will be taken
for the laxity.

[S. No. 56 (Para 11.7) of 119th Report of the Public Accounts
Committee (1973-74)1

Action taken

In this case the assessee had voluntarily filed a return for the
assessment year 1950-51 sometime late in 1950 showing a total income
of Rs. 2,539. The notices under sections 23(2) and 22(4) of the
Income-tax Act, 1922 were issued but the proceedings ultimately
had to be filed as no notice under section 22(2) was issued and the
total income shown in the return was below taxable limit. Later
on some information came in the possession of the Department and
after protracted enquiries it was decided in December, 1963 that
proceedings under section 147(a) should be initiated for the assess-
ment years 1947-48 and 194849. The assessments for these twa
years were reopened in 1964 and 1965 respectively. Subsequently
assessments for the assessment years 1949-50 and 1950-51 were also
reopened in 1966 and 1967 respectively. It was the reopened
assessment for the year 1950-51 which has been referred to by the
Committee. It may thus be observed that it was not a simple case of
calling of return of income as in such cases notice under section 148
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can be issued only when the Income-tax Officer has reason to believe
that on account of the assessge’s failure to make a return of income
or to disclose fully and truely all ‘material facts necessary for his
assessment, income chargeable to tax has escaped. assessment,

As regards delay in completing the reassessment it has been
reported by the Department that the:assessee died in 1958 and
notice under section 142(1) had to be served by affixture. There
was no response to the notice $o''Served. The Income-tax Officer
waited till 30th March, 1971 in the hope of some response to the
notice as he was finding it difficult to make ex-parte assessment in
the absence of adequate material because accounts called for were
not available. Moreover, between the date of initiation of proceed-
ings under section 147(a) and completion of reassessment there
were three changes of assessing officers. In the circumstances, the
Ministry do not consider any further action in this respect as the
officer concerned has already been asked to be more careful in
future.

{Ministry of Finance (Revenue and Insurance) O.M.
No. 236/327/72/APAC-II, dt. 28-8-1974]



CHAPTER IV

RECOMMENDATIONS/OBSERVATIONS REPLIES TO WHICH
HAVE NOT BEEN ACCEPTED BY THE COMMITTEE AND
WHICH REQUIRE REITERATION

Recommendation

The assessee filed the return in December, 1871, after a delay
of four and half years and yet neither penalty nor interest has
been levied so far. The Committee receive an impression that the
Department have developed a mentality to postpone the penalty
proceedings till they are about to become time-barred. The Fin-
ance Secretary stated that it appeared to him that when the order
of assessment was passed the ITO did not at the same time take
action in regard to penalties and that he generally kept it until
there was an appeal. The Committee are not happy over this
state of affairs. They desire that the procedures followed by the
ITOs should be critically studied with a view to (a) ensuring that
final orders are passed expeditiously, (b) taking steps to see that
the interests of revenue are safeguarded and (c) invoking the
penalty provisions effectively in time,

[S.No. 2 (para 1.33) of Appendix to 119th Report of Pu'lic
Accounts Committee (1973-74) (Fifth Lok Sabha)]

Action Taken

Under Section 275 of the Income-tax Act, 1961, as it stood be-
fore 1st April, 1971, no order imposing a penalty under Chapter
XXI could be passed after the expiry of two years from the date of
completion of the proceedings in the course of which the proceed-
ings for the imposition of penalty have been commenced. The
Taxation Laws (Amendment) Act, 1970 has substituted this period
of limitation as under with effect from 1st April, 1971:—

No order imposing a penalty under this Chapter shall be
passed—

(a) in a case where the relevant assessment or other order
is the subject matter of an appeal to the Appellate
Assistant Commissioner u/s. 246 or an appeal to the Ap-

64



65

pellate Tribunal under sub-section (2) of section 253,
after the expiration of a period of—

(i) two years from the end of the financial year in which
the proceedings, in the course of which action for
imposition of penalty has been initiated, are complet-
ed, or

(ii) six months from the end of the month in which the
order of the A.A.C. or, as the case may be, the Ap-
pellate Tribunal is received by the Commissioner
whichever period expires later;

(b) in any other case, after the expiration of two years
from the end of the financial year in which the pro-
ceedings, in the course of which action for imposition of
penalty has been initiated, are completed.

2. The intention behind extending the period of limitation in cases
where appeals have been filed before the A.A.C. or the Appellate
Tribunal is to see that unnecessary litigation is avoided.

3. After the 87th Report of the P.A.C. was received, instructions
were issued to Commissioners streamlining the procedure regard-
ing imposition of penalties. The Commissioners have also been
asked to watch and review the progress of penalty proceedings
through quarterly reports. A half yearly report indicating the
position of penalties initiated and completed has also to be sent to
the Board. .

4, As regards penalties under the 1922 Act, though there is no
period of limitation, Commissioners were asked in Board’s instruc-
tion No. 571, dated 17th July, 1973 to see that all such penalty pro-
ceedings which are not stayed by judicial authorities should be
completed before 31st March, 1974. In spite of these instructions,
some of the Commissioners hiave reported pendency of penalty pro-
ceedings on 31st March, 1974. They have been demi-officially
addressed to look into each case and ensure that it is disposed of
expeditiously.

5. In view of what has been stated above, this Ministry consi-
der that the steps taken so far are adequate to see that final orders
are passed expeditiously, interests of revenue are safe-guarded and
penalty provisions are invoked effectively and in time.

[Ministry of Finance (Revenue and Insurance) O.M.
No. 236/254/72-A&PAC 11, dt. 30-8-1974]
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Recommendation

In order that the income received after the cessation of profes-
sion may not escape notice, the Committee suggest that wherever
a person discontinues his profession the ITO should obtain a state-
ment from him showing the outstanding fees. Further, there
should be a column in the return of income, to ensure that the
receipt of professional income is Jisclosed year after year after
the discontinuance of the profession which can be checked with
reference to the statement of outstanding fees obtained by the ITO.

[S.No. 29 (Para 4.48) of Appendix to 119th Report of the
Public Accounts Committee (1973-74)]

Action Taken

A copy of the Instruction No. 703 (F.201/6/74-ITA.II), dated
12th June, 1974 issued to all Commissioners of Income-tax in the
matter is attached. Kind attention is invited to paras 4 and 5
thereof, and it is hoped that these instructions are sufficient to meet

the situation.
[Ministry of Finance (Revenue and Insurance) O.M.
No. 236/1003/72-A & PAC-II, dt. 27-7-1974]

COPY
Instruction N__o. 703

F. No. 201|6|76-ITA.II
GOVERNMENT OF INDIA
Central Board of Direct Taxes
New Delhi, the 12th June, 1974.
From:
Secretary, Central Board of Direct Taxes,
To:
All Commissioners of Income-tax.

Sussect: —Discontinuance of profession-Outstanding professional
fees—Section 176(3) and (4) of the Income-tax Act, 1961—
Steps regarding assessment in cases oOf receipts in

succeeding years.

Sir,

Persons deriving income from profession generally offer their
income for assessment on cash basis. Many e times, such persons
discontinue their profession either for taking up an employment
or for any other reason. At the time of discontinuance, in almost
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all cases of professional people, there is some outstanding fees for
the services rendered by them in the earlier years.

2. Section 176(4) of Income-tax Act, 1961 provides that where
-any profession is discontinued in any year on account of cessation
-of the profession by, or the retiremént or death of the person
-carrying on the profession, any sum received after the discontinu~-
-ance shall be deemed to be the income of the recipient and charged
to tax accordingly in the year of receipt, if such sum would have
been included in the total income of the aforesaid person, had it
'been received before such discontinuance.

3. Section 176(3) casts an statutory obligation on any person
discontinuing any business or profession to give notice of such dis-
-continuation to the Income-tax Officers within fifteen days thereof.
Failure to comply with the provisions of Section 176(3) attracts
levy of penalty under section 272 of the Income-tax Act. Section 272
empowers the Income-tax Officer to levy a penalty which shall not
be less than 10 per cent of the tax but which shall not exceed the
amount of tax subsequently assessed on him in respect of any
income of profession upto the date of discontinuance.

4. With a view to ensuring that professional receipts received
after the discontinuance of profession is brought to tax, Board have
+decided that in such cases, the Income-tax Officer must invoke the
provisions of Section 133(6) for calling for the information regard-
ing all outstanding fees in the year in which profession is dis-
continued. This will enable them to keep track of the receipts in
‘the subsequent years for income tax purposes as well as to verify
the amounts of debt outstanding shown in the return of net wealth.
For this purpose, the Income-tax Officer should keep track of the
intimations received under section 1768(3) or utilise information
received to this effect during the course of the hearing of the case.
"1f the Income-tax Officer finds that in a case where intimation under
_gection 176(3) has been received and it is covered under
the summary assessment scheme, that case should be disposed of
-only after calling for the information regarding the out-standing fees.

5. Necessary instructions may kindly be issued to all the Income-
tax Officers working in your charge for their guidance and strict
. compliance.
Yours faithfully,
Sd/-
(T. P. JHUNJHUNWALA)
Secretary, Central Board of Direct Taxes.
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Copy forwarded to:—
1. All Additional Commissioners of Income-tax.
2. The Comptroller & Auwditor General of India (25 copies).

3. Director of Inspection (Income-tax & Audit)/Investiga-
tion/Research, Statistics and Publication, New Delhi.

4. Directorate of O&M Services (Income-tax), 1st Floor,,
Aiwan-a-Ghalib, Mata Sundri Lane, New Delhi.

5. Bulletin Section (3 copies).

6. All Officers/Sections in Central Board of Direct Taxes,,
(Income-tax Wing).

7. Director (A&PAC) with reference to his O.M. dated.
1-5-75 (F. No. 236/1003/72-A&PAC) for information.

Sd/-
(T. P. JHUNJHUNWALA)
Secretary, Central Board of Direct Taxes..



CHAPTER V

RECOMMENDATIONS/OBSERVATIONS IN RESPECT OF
WHICH GOVERNMENT HAVE FURNISHED INTERIM REPLIES

Recommendation

Incidentally the Committee understand that the assessment of
the firm has been set aside in an appeal which was preferred after
Statutory Audit had gone into the case. The Committee would
await the details of the re-assessment.

[S. No. 5 (Para 143) of Appendix to 119th Report of the Public
Accounts Committee (1973-74)]

Action Taken

The set aside assessment of M/s. Bansidhar Durgadutt for the
assessment year 1966-67 has been completed on 28th August, 1974
under section 143(3)/182(1) of the Income-tax Act, 1961, The
Committee will be informed of the other details in due course.

[Ministry of Finance (Revenue and Insurance) O.M. No. 236/11/
72—A&PAC II, dated 14th October, 1974}

Recommendation

The Committee have been informed that the assessments for
the years 1965-66 to 1967-68 were made after discussion with the
group consisting of the assessee and his three brothers. The Com-
mittee would in this connection refer to their recommendation in
paragraph 2.60 of their 50th Report (Fifth Lok Sabha) and reite-
rate that the settlement made without authority of law would be
irregular. The Committee would like to know whether there was
any defect in the settlement and whether the group had pald all
the taxes up-to-date.

[S. No. 7 (Para 1.52) of Appendix to 119th Report of the Public
Accounts Committee (1973-74) (Fifth Lok Sabha)]

Action Taken

The observations of the Committee have been noted. It may,
however, be pointed out that where the lower authorities require:
any guidance or advice in any particular case or cases, it is the
duty of the higher authorities to give such guidance and sort out
difficulties in complicated cases. Such a procedure also enables the:
Department to avoid unnecessary litigation and to collect taxes ex-
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peditiously. The settlement referred to is only assessments on
agreed lines within the purview of the law, taking into considera-
tion all the facts and circumstances of the case so as to avoid pro-
longed litigation and uncertainty of its outcome.

So far as the query about this particular case is concerned, the
matter is being examined. | .

As regards the position of collection, the arrears as on 30th
June, 1974 were of the order of Rs. 81 lakhs out of which 60.93 lakhs
represent amounts stayed by the Income-tax Appellate Tribunal
and other authorities. Only 12.80 lakhs represent demands out of
the assessments completed under the ‘settlement’ and the same has
been allowed to be paid in quarterly instalments of Rs. 81,000/-.
The instalments are being paid regularly. The balance represents
Annuity Deposits of Rs. 5 lakhs and other demands due from the
members of the group which are payable from June, 1974 in phased
instalments. A copy of reply given to Lok Sabha Unstarred Ques-
tion No. 3369, dated 23rd August, 1974 answered in this connection
is annexed.

[Ministry of Finance (Revenue and Insurance) O.M. No. F.236/21/
72—A&PAC-II, dated 8th November, 1974]
COPY
LOK SABHA
UNSTARRED QUESTION NO. 3369
To be answered on the 23rd August, 1974/1st Bhadra, 1896 (Saka)
Recovery of Income-tax from J. K. K. group

3369. SHRI S. A. MURUGANANTHAM: Will the Minister of
FINANCE be pleased to state:

(a) whether Government have not yet recovered from Tamil
Nadu Komarapalyan J. K. K. Angappa and Brothers the tax and
Ppenalty arrears of about Rs. 65 lakhs;

(b) if so, the reasons therefor;

(c) whether they are being prosecuted for penalty arrears; and

(d) if not, reasons for not doing so?

ANSWER

THE MINISTER OF STATE IN THE MINISTRY OF FINANCE
(SHRI K. R. GANESH): (a) Apart from:

(i) demand cf Rs. 60.93 lakhs disputed in appeals and stayed
by Income-tax Appellate Tribunal and other authori-
ties.
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(ii) demand of Rs. 12.30 lakhs which is being recovered in
quarterly instalments of Rs. 81,000, the balance demand
on account of income-tax and penalty due from Tamil
Nadu Kumarapalyan Shri J. K. K. Angappa and his
brothers, namely, S/Shri J. K. K. Natarajah, J. K. K.
Sundararajah and J. K. K. Munirajah as on 30th June,

1 1974 was Rs. 7.00 lakhs.

(b) As a result of coercive measures resorted to by the Depart-
ment like attachment of garnishee debts under section 226(3) of
the Income-tax Act, 1961 and refusal to issue Income-tax Verifica-
tion Certificates to the ¢oncerns in which the four brothers were
interested, a comprehensive scheme has been drawn ﬁp, according
to which the aforesaid demand of Rs. 7.09 lakhs will be liquidated
during the current year.

(c) & (d). The matter is under consideration.
Recommendation

2.24. This is a case where an amount of Rs. 1,700 was excluded in
determining the value of perquisite represented by provision of
rent-free residential accommodation and in reckoning the total
income liable to a tax on the ground that the assessee was using
for his official purposes one third of the rent-free accommodations
provided by government. Although the assessee claimed the de-
duction under sec. 16(v), the action of the L.T.O. in allowing de-
duction is justified under the provision of Rule 3 of the Income-
tax Rules governing the wvaluation of the perquisites of the rent
free accommodation.

2.25. The Committee learn that there have been similar cases of
such claims which have been allowed. As the Attorney General's
opinion obtained in this connection is stated to be not very clear, the
Committee desire that the specific question of admissibility of such
deductions while computing the perquisites of rent-free accommo-
dation having regard to the provision of Income-tax Act and Rules
and other relevant rules should be referred to him. The Com-
mittee would await his opinion on the question.

[S. Nos. 12, 13, (Paras 2.24, 2.25) of Appendix to 119th Report of
the Public Accounts Committee (1973-74)]

Action Taken
2.24. & 2.25. The Ministry are awaiting the opinion of the Attorney
General. As soon as his opinion is received the Committee will be
apprised of the same,

[Ministry of Finance (Revenue & Insurance) O.M. No. 236/1003/72
—A&PAC-II, dated 8th November, 1974]
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Recommendation

3.30. The Committee find that the assessee has filed a writ petition
in the High Court of Delhi challenging the action taken by the
Department for rectifying the assessment. The Committee would
await the outcome.

[S. No. 19 (Para 3.30) of Appendix to the 119th Report of the
Public Accounts Committee (1873-74) (Fifth Lok Sabha)]

Action Takea

3.30. The writ petition flled by Shri Justice V. Bhargava came up
for hearing before Mr. Justice Deshpande and Justice B. C. Mishra of
the Delhi High Court on 10th September, 1974. During the course
of arguments, a suggestion from the Bench was made that the as-
:sessee should pay voluntarily the tax on the sum of Rs. 27,952/-
and the assessment rectified. The Department should then drop
the proceedings under section 147. The Department’s Counsel agreed
‘to that suggestion but the assessee’s Counsel wanted time to con-
sult his client and take instructions. Therefore, the case was
:adjourned to 28th October, 1974.

The final outcome will be communicated to the Committee in due
course,

TMinistry of Finance (Revenue & Insurance) O.M. No. 2.8/1005/
72—A&PAC-II dated 10th October, 1974]

Recommendation

This is yet another case of non-revision of the exemption certi-
ficates issued under Sec. 197(3) which resulted in under-assess-
ment of dividend income to the extent of Rs. 17.22 lakhs in the
hands of the shareholders. While the Committee await a report
‘regarding the recovery of the tax due, they consider that notwith-
standing the difficulties pointed out by the Ministry, it is worth-
while to undertake a review of cases of all big companies in which
such certificates were issued to find out in how many cases under-
assessment had taken place and to recover the differential tax
-wherever possible. The Committee are surprisd that the Depart-
ment have not so far thought on these lines, The Committee would
await the results of the review.

The Committee would like Government to review the existing
statutory provisions on the subject with a view to amend the law,
as necessary, to obviate recurrence of such cases.

IS. Nos. 23 & 24 (Paras 4.28 & 4.29) of the Appendix to 119th Report
of the Public Accounts Committee (1973-74) (Fifth Lok

Sabha) ]
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Action Taken

4.28. A review of the cases where revision of 80-K relief is due,
following the final determination of relief u/s 80-J has been ordered
‘as desired vide instruction No. [F. No. 178/46/74IT (AIl) dated the
‘28th October, 1974 (Copy enclosed)]. Reports have come so far
from nine charges only. The results are tabulated below:—

() N'». of cases in which provisionsl certificates were issued u/s 197(3) 22
(i) N>, of () abve in which regular assessments have been completed 15
(6i)) N> of (i) adovein wiich regularising of the provisional uertlﬁutls
u/s 197(3) involves withdrawal of relief under section 80-K 4

(év) Wn-ther information in the cases at (ifi) above hnve I:lel:'n sent to
1l Commissioners of Income-tax . . . 2

In respect of the remaining two cases the assessments were
-completed recently and action is being taken by the C.I.T. to com-
municate the relevant information to all other Cs. I.T. Informa-
tion from other charges is awaited. Further communication will
follow. v

4.29. The review of the existing statutory provisions on the sub-
:ject is under consideration of the Ministry.

{{Ministry of Finance (Revenue & Insurance) O.M. No. 236/99/72—
A&PAC-II dated 4th December, 1974]
PAC MATTER
Most Immediate
Compliance by 11th November, 1974
Instruction No. 7™
F. No. 178/46/74-IT (Al)

GOVERNMET OF INDIA
MINISTRY OF FINANCE
DEPARTMENT OF REVENUE & INSURANCE
CENTRAL BOARD O FDIRECT TAXES
New Delhi, Dated 26th October, 1974
‘To
All Commissioners of Income-tax.
Sir'
Susrecr: Deduction of taxr at source at rates lower than that re-
quired—escapement of taxr due to non-revision of certi-
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ficates—Sec. 197(3) .of the LT. Act, 1961—Review of—
Instructions regarding.

Kind attention is invited to Board's Instruction No. 555 dated
11th June, 1973 issued from F. No. 275/98/73-ITJ by which Income-
tax Officers were directed to keep an -effective check on the issue
of provisional certificates under section 197(3) of the Income-tax
Act, 1961, authorising deduction of tax at source at rates lower
than that required in the case of dividends which are entitled to
relief under section 80-K of the Income-tax Act, 1961.

2, Cases have come to the notice of the Board involving escape-
ment of considerable income due to non-revision of the provisional
certificates consequent to the quantification of the relief under
section 80-J in regular assessment in the case of the company which
declared the dividends. The Board desire that a review of all cases
where provisional certificates under section 197(3) were issued
should be carried out to ascertain whether in such cases any excess
relief has been allowed under section 80-K of the I.T. Act, 1961 in
the case of the shareholders. This will involve intimation by
1.T.Os. assessing the companies to all Commissioners of Income-tax
in order that any excess relief allowed under section 80-K, if al-
lowed is withdrawn by the ITOs assessing the shareholders who:
will be informed by the Commissioners in respect of Officers In
their respective charges. This review will be restricted in respect.
of provisional certificates under section 197(3) issued during the
last four financial years.

3. A report may please be sent to the Board by 11th November,.
1974 indicating therein:

(i) the number of cases in which provisional certificates:
were issued under section 197(3);

(ii) number out of (i) above in which regular assessments:
have been completed;

(iii) number out of (ii) above in which the regularising of
the provisional certificate under section 197(3) involves
withdrawal of relief under Sec. 80-K; and

(iv) whether intimation in the cases at (iii) above has beem
sent to all Commissioners of Income-tax.
Yours faithfully,
r (Sd.) T. P. JHUNJHUNWALA
Secretary, CBDT..
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Copy to: ot

1. Director of Inspection (IT & Audit)/(avestigation)/
(Vigilance) / (R&S) / (Publications & Public Relations)
and O&M Services.

2. Comptroller & Auditor General of India—20 eopies.
3. Bulletin Branch.

4, All Officers and Sections in the Technical Wing of
C.B.D.T., New Delhi.

Sd./- T. P. JHUNJHUNWALA,
Secretary, CBDT.

Recommendation

The Committee regard this as a typical case of avoidance of tax.
By establishing a branch in a foreign country and treating it as a
separate entity the assessee firm had sought to reduce its income
artificially in India and avoided tax on the foreign inc8me. The
Committee stress that the matter should be examined in all ite
aspects in consultation with the Ministry of Law and the loophole,
if any, in the Act plugged.

[S. No. 31 (Para 5.11) of the Appendix to 119th Report of the
Public Accounts Committee (1973-74) (5th Lok Sabha)]

Action Taken

5.11. The Ministry share the concern of the Committee about such
type of tactics adopted by the assessees for avoidance of tax. In
the light of the Committee’s recommendation, a study has been
undertaken by the Board in order to examine the extent of this
problem. In this connection, Commissioners of Income-tax have
been addressed to examine similar cases and send a detailed meport
giving full facts, modus operandi adopted, applicability or other-
wise of secfion 92, the estimated loss of revenue involved, if any, in
such cases, assessed in their respective charges. The result of the
study and action taken by the Ministry will be communicated to the
Committee in due course.

[Ministry of Finance (Revenue & Insurance) O.M. No. 236/200/
72—A&PAC-II dated 3rd October, 1974]
Recommendation

5.23. As the assignment of the individual interest in favour of the
H.U.F. did not create an overriding title for diversion of income at

611 LS—8,
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source but was only application of income the assement of half of
the share of income in the hands of the H.U.F, in the cases reported
in the Audit paragraph was not in order. The irregular assess-
ments resulted in short-levy of tax aggregating to Rs. 41,416. The
Committee desire that general instructions clarifying the position in
law should be immediately issued for the guidance of the field
officers. Further a test check of similar past assessments with a
view to rectifying them is also called for.

5.24. The Committee understand that the assessees have filed
writ petition before the High Court and obtained interim stay. The
outcome may be reported to the Committee.

[S.Nos. 33-34 (paras 5.23 & 5.24) of the Appendix to 118th Report
of the Public Accounts Committee’ (1973-74).]

Action Taken

5.23. A copy of the Instruction No. 747 [F. No. 228/29/74-IT-
(A.II)] dated the 30th August, 1874 issued to all Commissioners of
Income-tax clarifying the position in law is annexed. A test-check
of similar past assessments has also been ordered and the results of
the same will be communicated to the Committee in due course.

5.24. The Commissioner of Income-tax has reported that the
writ petitions filed by the assessee are still pending before the High
Court.

[Ministry of Finance (Rev. & Ins.)) O.M. NO. 236/202-72-A&PAC-II
dated 3-10-1974].
Instruction No. 747
F.No. 228|29|74-ITA-IL
GOVERNMENT OF INDIA
CENTRAL BOARD OF DIRECT TAXES
New Delhi, 30th August, 1974

From
Secretary, Central Board of Direct Taxes.

To

All Commissioners of Income-tax.
SupJEcT: Assignment of share in partnership firm by an indi-
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vidual to his H.U.F. whether amounts to diversion
of income-clarification regarding.

Sir,

An instance has come to the notice of the Board where a per-
son was a partner in a firm in his individual capacity had impressed
one half of his share in the firm with the character of a joint family
property thereby abandoning all his individual rights over the half
share in the firm in favour of a joint family of which he was a
‘Karta’. On the basis of a declaration to this effect duly reduced
in writing and placed before the Income-tax Officer, the assessee
claimed and had 50 per cent of the share of profits accruing to him
in the firm taxes in the hands of the HUJF. which he was
a ‘Karta’.

2. The Board being advised that such a claim made by the
assessee was not in order, have examined the issues involved in
detail. Under the Hindu Law, if a separate property voluntarily
is thrown into the joint stock with the intention of abandoning of
separate claims upon it, then it becomes joint family property.
However, this doctrine of blending can be applied where the sepa-
rate property which is thrown into the common stock confers bene-
fits on the joint family. If such separate property involves liability
then the doctrine of blending would not be applicable because a co-
parcenor cannot unilaterally burden the joint family estate or the
joint family with his separate wroperty involving liabilities under
the guise of throwing it into the common stock. In a case like the
one under consideration the assessee would be liable for the debts
incurred by the firm, his debt not being confined to the extent of his
share because as laid down in section 25 of the Indian Partnership
Act, every partner is liable jointly and severally for all acts binding
on the firms, thus including liability arising from contracts as well
as torts. Hence, it would be incorrect to &ssume that the share of
an assessee in the said firm consists only of income yielding assets.
It equally comprises of risk and liability of paying debts on behalf
of the firm. Therefore, the assessee cannot, under the Hindu Law,
make a declaration of the type under consideration whereby the
joint family would have to bear the risk and liability of the busi-
ness. Therefore, the declaration made by the assessee has to be

ignored altogether.

of law in a case like the one under

3. The general position : -
consideration being what is indicated, necessary instruclions may
please be issued to gll the Income-tax Officers working in your

charge as to the correct position in law set out above,
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4. A review of completed assessments in similar cases'may also be
carried out to retrieve revenue lost, if any on acceptance of such
claims. A report indicating the number of cases reviewed the num-
ber of cases in which such mistakes have been noticed and the recti-
ficatory action taken thereon may please be sent to the Board posi-
tively by the 30th September, 1974.

Yours faithfully,
Sd./- J. P. JHUNJHUNWALA,
Secretary,
Central Board of Direct Taxes.
Copy forwarded to:

1. Director of Inspection (Income-tax and Audit)—15 copies.

2. Director of Inspection (Investigation)—2 copies.
Director of Inspection (Research and Statistics)—2 copies.
And Director of Inspection (P&P).

Deputy Director of Inspection (Research and Statistics) .
Assistant Director of Inspection (Bulletin)—3 copies.
Comptroller and Auditor General of India—25 copies.
Director, O&M Services, 1st Floor, Aiwane Ghalib, Mata
Sundri Lane, New Delhi.

7. All Officers and Sections in the Technical Wing of Central
Board of Direct Taxes,

oo e w

Sd./- J. P. JHUNJHUNWALA,
Secretary,
Central Board of Direct Taxes.

Recommendation

The Income-tax Act has several provisions for imposition of inte-
rest with a view to ensuring stricter compliance by the assessees
with provisions of the Act relating to assessment and collection.
The interest is leviable (i) for short/non-payment of advance-tax,
(ii) for delay in submission of return of income and (iii) for non-
payment of tax by the due dates. The Income-tax Department is
evidently lax in applying these provisions and year after year lapses
involving huge revenue are brought to the notice of the Committee.
In this connection they would refer to para 2.294 of their 51st Report
(Fifth Lok Sabha). Audit have brought out during.the years 1970-
71 and 1971-72, 2483 and 2012 cases respectively involving amoynt of
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interest omitted to be levied to the extent of Rs. 67.05 lakhs and
Rs. 54.52 lakhs. The Committee have been exhorting the Minis-
try to ensure that the penal provisions are properly enforced. The
Ministry does not seem to have come to grips with the problem.
Having regard to the fact that non-levy of interest has become
chronic the Committee consider that there is need for a general
review of all cases where assessments for more than Rs. 50,000 have
been completed, at least for the past three years. This review
should be undertaken urgently and the results communicated to the
Committee.

[S. No. 37 (para 6.4) of Appendix to 119th Report of the Public
Accounts Committee (1973-74)].

Action Taken

A general review of all cases of assessments of Rs. 50,000 and
above completed during the years 1971-72, 1972-73 and 1973-74 has
since been ordered as suggested by the Committee vide F.No.
231/21/73-A&PAC-II dated 27th September, 1974 (copy attached).
The results of review will be communicated to the Committee in
due course.

[Ministry of Finance (Rev. & Ins.) O.M. No. 231|21|73-A&PAC-II dated
5-10-1974].

Important
P.A.C. MATTER
F. No. 231/21/73-A&PAC-II
GOVERNMENT OF INDIA
MINISTRY OF FINANCE
CENTRAL BOARD OF DIRECT TAXES
New Delhi, the 27th September, 1974.

From:

P. K. Sarma, Under Secretary, Central Board of Direct Taxes.
To:

All the Commissioners of Income-tax.
Sir,

SuBJEcT: Recommendations of the Public Accounts Committee
(Fifth Lok Sabha)—119th Report—Para 6.4--

Year after year the Comptroller and Auditor General of India
in his Audit Report has been pointing out a number of cases of
omission to levy/incorrect levy of interest chargeable under various
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provisions of the Income-tax Act. In spite of Boards instructions
issued from time to time the number of such cases has not shown any
decline. The Public Accounts Committee have no more than one occa-
sion commented adversely on the failure of the departmental machi-
nery in dealing strictly with the cases of non-compliance with the
provisions of the Act pertaining to assessment and collection. In
para 6.4 of its 119th Report of the Public Accounts Committee
(Fifth Lok Sabha) have made the following recommendations:

“6.4: The Income-tax Act has several provisions for imposition
of interest with a view to ensuring stricter compliance
by the assessees with provisions of the Act relating to
assessment and collection. The interest leviable (i) for
short/non-payment of advance-tax, (ii) for delay in sub-
mission of return of income and (iii) for non-payment of
tax by the due dates. The Income-tax Department is
evidently lax in applying the provisions and year after
year lapses involving huge revenue are brought to the
notice of the Committee. In this connection they would
refer to para 2.294 of their 51st Report (Fifth Lok Sabha).
Audit have brought out during the years 1970-71 and 1971-
72, 2493 and 2012 cases respectively involving amount of
interest omitted to be levied to the extent of Rs. 67.05
lakhs and Rs. 54.52 lakhs. The Committee have been ux-
horting the Ministry to ensure that the penal provisions
are properly enforced. The Ministry does not seem to
have come to grips with the problem. Having regard to
the fact that non-levy of interest has become chronic the
Committee considers that there is need for a general re-
view of all cases where assessments for more than
Rs. 50,000 have been completed, at least for the past three
years. This review should be undertaken urgently and
the results communicated to the Committee.”

2. It has, therefore, been decided that a review of all cases of
assessments of Rs. 50,000 and above completed during the years
1971-72, 19072-73 and 1973-74 should be urgently completed to find
out the number of cases where interest under sections 139(8), 215,
216, 217 and 220(2) have been omitted to be levied|short-levied.
Results may be communicated to the Board by 31st October, 1974
positively. A proforma for report is enclosed,

3. As regards the methodology to be adopted for rectification of
mistakes detected as a result of review, there is no difficulty in cal-
culating and charging interest for non-payment of taxes uls 220(2)
of the Income-tax Act, 1961 read with Rules 118 and 119 of the
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Income-tax Rules 1962 and Rule 5 of the second schedule to the
Income-tax Act. In so far as mistakes in charging interest under
sections 138 (8), 215, 216 and 217 are concerned, the legal position is
being examined and the procedure to be adopted will be intimated
to you shortly, with a view to ensuring uniformity.

Kindly acknowledge receipt of this letter.
Yours Faithfully,
(Sd.) P. K. SARMA,
Under Secretary,

Central Board of Direct Taxes.
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