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The Motion was carried, and the Bill
read a third time,

PORT-DUES (ADEN).

Mz. LEGEYT moved that the Coun-
eil resolve itsclf into a Committee on
the Bill “for the levy of Port-dues in
the Port of Aden;"” and that the Com-
mittee be instructed to consider the
Bill in the amended form in which the
Belect Committee had recommended it
to be passed.

Agreed to.

Sections I to V were
stood.

Seotion VI was passed after an a-
mendment.

Section VII and the Preamble and
Title were severally passed ns they stood.

The Council having resumed its
sitting, the Bill was reported.

pased as they

MINORS (FORT ST, GEORGE).

Mz. ELIOTT moved that Mr. Grant
be requested to take the Bill “to ex-
tend the provisions of Act XXI of 1856
in the Presidency of Fort 8t. George to
Minors not subject to the superintend-
ence of the Court of Wards” to the
President in Council in order that it
might be submitted to the Governor-
General for his assent,

Agreed to.

AUTHENTICATION OF GOVERN.
MENT STAMPS.

Me. PEACOCK moved that the
Standing Orders be suspended to enable
him to proceed with the Bill  to provide
for the authentication of Government
Stamped Paper.”

Mg. GRANT seconded the Motion,
which was then agreed to.

Mnr. PEACOCK moved that the Bill
be referred to a Select Committee con-
sisting of Mr, Currie, Mr. Harington,
and the Mover, with an instruction to
present their Report at the end of a
fortnight.

Agreed to.

NOTICE OF MOTION.

Mz. LxGEYT gave nolice that be
would, on Baturday the 8rd of April
next, move the thir rending of the Bill
“ for the levy of Port-dues in the Port
of Aden.”
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CIROULAR ORDERS, &c. (PUNJAB).

Mg, HARINGTON moved that an
application be made to the Bupreme
Government, requesting that copies of
all Ciroular Orders and Constructions
issued in the Punjab, either by the Chief
Commissioner or the Judicinl Commis-
sioner, relating to the admiunistration of
Civil Justice in that Province, be laid
before the Council.

Agreed to.

‘T'he Council adjourned.

Saturday, April 8, 1858.
PRESENT:

The Honorable J. A. Dorin, Vice- President,
in the Chair,

Hon. the Chief Justice, | P, W. LeGeyt, Eaq.
Hoa. J. P. Grant. E. Currie, Eeq.

Hon. B. Peacoock, and
D, Eliott, Esq. H. B. Hariugton, Esq.
REGULATION OF PORTS (FORT St.
GEORGE).

Mz. ELIOTT presented the Report
of the Select Committee on the Bill
“for the regulation of cortain Ports
within the Presidency of Fort 8t.
George."”

LIGHT-DUES (GULF OF CAMBAY).

Mg. LeGEYT presented the Report
of the Select Committee on the Bill “ to
repeal the laws relating to the levy of
Light-dues at Ports within the limits
of the Gulf of Cambay.”

SETTLEMENT OF ALLUVIAL LANDS
(BENGAL). >

On the Order of the Day being read
for the adjourned debute on the Will to
“oxplain Regulation XI[. 1825 of the
Bengsl Code, and to prescribe rules
for the settlement of land gained by
alluvion' —

Tug PRESIDENT said, he had to
remind the Council that, according to
the Standing Orders, Honorable Mem-
bers could speak only once to the ques-
tion; and that therefore those who-
had already spoken could not address
the Council again, except in explanation, .

Mp. GRANT said, as the Council”

had been so good as to adjourn the
L
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debuto until this day upon his Motion,
he had felt it his duty to go as earefully
into the question at issue as he could.
Tho question was one of very great im-
portance; but, having given to it the
most careful consideration in his power,
he would say that it did not appear to
Lim to be one of difficulty, or, speaking
with deference, ol doubt.

It was not the object to criticise the
decision of the Sudder Court; and in
gpeaking of it, he would wish always to
be understood as speaking with the
greatest respeot for that high authority.
But it was absolutely necessary for the
Council, which had been called upon to
legislate on the general subject to which
the decision in guestion relates, to de-
termine what the present state of the
law on that subject is; for it could not
legislate to any good purpose without
ascertaining wf‘;at the law at present
is; and to ascertain what it is, it was
absolutely necessary to see whether tho
view of the law which had been taken
by the Sudder Court was a correct view
or not. Therefore, the Council was
constrained, whether it wished it or not,
to enter into the question which was
the question before the Sudder Court
when they passed their decision, He
had entered into it fully, and had come
to the conclusion that the view of the
present law taken by the Sudder Court
was decidedly unsound. If it was a
correct view, then our Revenue law
was certainly in a most deplorable state,
and had been in such a state for the
last seventy years. The practice had
always been contrary to the view of the
law on which the decision is founded.
It that view was correct, our system,
not only of Permanent Settlement, but
of temporary Settlement—our whole
system of Settlement—our whole Re-
venue system, in fact, was nothing more
than a delusion ; and the right of pro-
perty—that security in his estate which
the system was intended to give, and
was believed to have given to every
landholder—was without support in
Jaw. This would be a very serious
condition of things; and it was absolute-
ly necessury, therefore, for the Council,
when called upon to legislate in the
matter, to go into the whole question
at issue, and to consider whether such a
condition of things actunlly exists or not,

He would state five fundamental prin-

My, QGrant

ciples of our Revenue law—which, he
apprehended, were the elementary prin-
ciples, the A, B. C. of the systemn. They
would not be disputed, he was sure,
being such as it was the first duty of
every young Assistant Collector passing
out of Collego to learn, and such as he
must never forget during the whols
course of his future offivial career. He
would state them broadly, and generally ;
and so stated, he was convinced that no
Revenue Lawyer would contest them.
The first principle was that no estate,
and no portion of an estate, is liable to
gale for its own arrears of revenue, un.
less the owner, or some one on his bo-
half, has engaged for that revenue. This
would be admitted to be a principle of
corumon sense and natural justice. It
seemed to him hardly necessary to quote
chapter and verse for so manifest a prin-
ciple; but he should do so nevertheless,
especially as it would draw attention
to Regulation I. 1793, the foundation
upon which the rights of private proper-
ty of every landhiolder in this Presidency
rest. Section VII of thut Regulation pro-
vides for the sale of the lands of actual
proprivtors “ with or on behalf of whom
o settlement has been or may be con-
cluded, or his or her heirs or successors,”
on their failing to discharge the public
revenue assessed, Clause § Section VI11
of that Rcgulation, after speaking of
disqualified proprietors who are nob
manuging their land, declares that the
lunds of such proprietors “ will be held
answerable for any arvcars that are cr
may become due from them, on the fixed
jumma which they, or any persons on
their behalf, have engaged or may en-
gage to pay.”” Hereis the foundation
of the right of the Revenue Authorities
to sell land for arrears of Revenue, and
the provision applies only to land for
the Revenue assessed upon which the
owner, or gome one on his bebalf, Lias
engaged. ‘L'o support this principle, if
it was necessary to support so plain a
principle of justice, he might re}er fur-
ther to the whole series of Regulations
applicrble to the recovery of arrears of
Revenue ; but he would refer only to one
passage, because it explained the prin-
ciple of the right of sale in a fow words.
"The passage occurred in Regulation XI.
1822, which was the old Sale Law.
That Regulation was no longer in force
now; but the Section which he was
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aboat to quote was a mere statement of
what the law on this point was; and
what it was, o it remains. In Section
XI of that Regulation, this declaration
is made :—* All estates, for which &
settlement shall bave been made, being
liable for the Revenue assessed upon them
to the extent of the interests possessed
by the person or persons who may have
engaged with Governinent as ratified and
confirmed by the act of settlement and
by those deriving title from such person
or persons, unless otherwise especially
provided,” no eale shall be annulled on
certain pleas which are specified.

This, then, was the first principle of
our Revenue system ; and he had referred
to the Laws by which it was supported.

The second principle he would satate,
was this. No estate is liable to be sold
for arrcars of revenue not its own, unless
those arrears are due from its owner;
and in this case, only the deflaulter’s
right and interest can be sold. When
an estate is sold for arrears of revenue
that have accrued upon itself] it is sold
out and out, and the auction-purchaser
comes in and obtains the property fiee
from all incumbrances. But when lunded
property is sold olherwise than for
arrears that have nacerued upon itsclf—
when, for instance, it is sold because the
owner owes a debt to Government in
the shape of arrears of revenue due from
some other estate, then nothing but the
right, title, and interest of the ownerare
sold, as would be the case in asale under
a process for the recovery of any other
personal debt. The reason of the dis-
tinction is obvious. The land itself is
hypothecated for the jumma ausessed
upon it and engaged for by the owner;
but what is due froin another estate,
and under a different engagement, is a
mere personal debt, due by the owner to
Government so far as the first-mentioned
land is concerned. He would not trouble
the Council by quoting the law to prove
this well-known prineiple, but he would
merely refer to the existing Sale Law,

Act 1 of 1845, Sections V, XXVI, and
XXVII

The third principle he would state
related to what constitutes an “ estale,”
a word he had olten had occasion to
use. He would draw the attention of
the Council particularly to this point,
beeause he belivved that the whole fal-
acy of the view of the law under

[Arrwv 8, 1838.] ZLands (Bengal) Bill.
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examination arose from its not having
been brought to the minds of the
Julges at the time they gave their de-
cision, what an estate, according to the
technical definition of our Revenue law,
really is. An estate,in Revenue lun-
guage, was defined by the law—he
would quoto the very words of the luw
—as “any land being Mualgoozaree, or
subject to the payment of publio Reve-
nuo, for the discharge of which a sepa-
rate engagement has been, or may be
entered into with Government.” 'That
was the original definition, given in Re.
gulation XLVIII. 1793, Section 11,
Clause 2. It remained the definition
for many years, and, so far as it went,
was & perfectly accurate definition. Bub
it was not broad enough ; because there
wore, and had always been underatuod
to be, estates, according to our inter-
pretation of the term, for which there
were no ongagements with Govern-
ment ; namely, lands on which a se-
parate jumma lad been assussed, but
which were held Khus. Regulution
VIII. 1800 gave the necessury width
to the definition of the term. Section
XIII commenced by reciting the de-
finition given by Regulution XLVII1I.
1793, and proceeded thus : —

“ But as this definition, strictly construed,
would exclude estates held Khas, in consc.
quence of the proprietors having declined to
engage for the public nssessment thereupon,
under the option given by the rules for the
permanent settlement ; as weil as the estates of
disqualified proprietors, which, by those rules,
and by Regulation X. 1798, were placed under
the superintendonce of the Court of Wards;
as well as estates belonging to Government,
for the Rovenue of which no engagement may
have been taken: and it being iutended that
all lands paying revenue to Government should
be included in the registers of estates prescrib-
ed by Regulations XLVILL. 1798, and XIX,
1795, it is hereby further expluined that by
the term © estate’ therein used, 18 to be under-
stood any land subject to the payment of
Rovenue, for which & separate engagement
may have been exeouted to Government by
the proprietor, or by a farmer; or which
may have been scparately assessed with the

ublic Revenue, although no engagenient shall

ave been exccuted to Government, as ini cuscs
whero the catate may be held Khas.”

The Council would observe that the
claim in question falls precisely within
this definition, having been scparately
assessed, and a scparate engngement
having been exccuted for its Revenue by
a farmer,
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The fourth principle he would state,
was that the owner of an estate may
alienate it, or any portion of it, without
nsking permission of any one, and that
the transfer is good against all parties
saving only the lien of Government on
the whole land of an estute for the
whole jumma assessed upon it. This,
also, was a well known principle. But
to place it beyond a doubt, he would
refer to Regulation I. 1793 again. Seo.
tion IX of this fundamental Reveunue
Law says :—

* That no doubt may be entertained whe-
ther proprietors of land are entitled, under the
existing Regulations, to dispose of their estates
without tho previous sanction of Government,
the Glovernor General in Council notifies to
the Zemindars, independent talookdars, and
other actual proprictors of land, that they are
privileged to transfer to whomsoever they may
think proper, by sale, gift, or otherwise, their
proprietary rights in the whole, or any por-
tion of their respectivo estatos, without apply-
ing to Government for its sanction to the
transfer.”

Thus, in regard to all questions of
property as between private parties, the
sile of any specific portion of an estate,
no matter what portion or how acquir-
ed, was as valid as a similar sale in
England. All that remained to be done,
in order to make such a sule to all in-
tents and purposes similar to a like sale
in England, was to obtain from the
Revenue authorities a scpurate assess-
ment of the Revenue demand upon the
alinated portion, which is provided for
in the next Section of the same Re-
gulation, which he would immediately
come to.

The fifth and last principle which he
had to state, was that, when the Reve.
nue Authorities allot or assess separately
a specific jumma ou a specific portion of
an cstate, thus, by the definition, creat-
ing that portion into & separate estate—
whether that portion be sold privately
by its owners, or whether it be sold for
srrears of revenuo at auction by the
Collector—the hypotheea of Government
is distributed separately between the
fortiou separated and the rest of the

and, the Government abandoning its

lien on the whole of the original proper-
ty for the whole of the original assess-
ment, and reducing it to & lien on each
part of the property for the specific
Jumms of that part, as newly allotied
or assessed. When this is done,
then to all intents and purposes

Mr. Grant

—not only as between private indivi.
duals, but also as between the Govern.
ment and the respective owners of the
several portions of the origiual estate—
the portion sold off becomes a separate
and independent property, responsible
only for what is due from itsclf. Sec-
tion X Regulation 1. 1798 declares upon
what principle, in the event of one or
more portions of an estate being frans-
ferred by public anction sule, or by pri-
vate conveyance, the allotment and se-
paration of the jumma ehall be made,
whereby what was, in Revenue language
one estate, becomes two separate estates,
to all intents and purposes.

These were five fundamental prin-
ciples—the A. B, C. of our Revenue
System, as he had called them; and he
was sure that no one would dispute
them. He asked the Council to apply
these unquestionable and elementary
principles to the case decided by the
Sudder, and it would find that there
was not one of them which was no¢
contravened by the view of the law
there taken. The decision confounded
the tenure of property and the private
right of acquisition in new land which
that tenure gives in certain cases, with
the lien which the Gavernment has on
the land for the protection of the public
Revenue. It was impossible to imagine
two things more distinct than these.
For all he knew, the Rajah of Burdwan
might hold the whole of his lands, pay-
ing forty lakhs of Revenue under one
and the same tenure ; in which case, the
whole would constitute one property,
and what in England we'should call one
estate, Buf, nevertheless, the Govern-
ment might have assessed a separate
jumma on every village within the
Rajah’s territory, and the Rajah might
have given a separate engagement for the
Revenue of each; and in that case, he
would, in the language of our Revenue
law, possess as many separate estates
a8 there are villages in his Zemindarees.
In that case, every village would appear
under a separate number as a separate
mehal upon the Towjee, and the land of
each village would be responsible only
for its own assessment,

In the suit determined by the Sudder
Court, the Zillah Judge stated in hLis
decision

“that a proprietary right in alluvial lands
separate from and independent of a title in
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s substantive or parent estate, is s thing
unknown in thie country, and certainly un-
recognized by the laws.”

He (Mr. Grant) fully agreed in this.
It was so. Such a proprietary right in
new soil could only become the acquisi-
tion of a private person, because the
private person possessed already the
adjoining land. But it did not follow
from that, that, after acquiring it, he
might not alienate it, like any other

ortion of his estate; or that the Col-
ector, in the event of arrears of Revenue
accruing—even supposing the case to
be one in which no separation had been
completed by a separate assessment of
revenue on the alluvion—might not
lawfully sell only the old estate, or
only the new one, just as well as he
might lawfully sell any other particular
portion of the integral estate if he chose
to do 8o, instead of selling the whole.
The decision of the Zillah Judge, there-
fore, stands upon nothing material to
the issue. The judgment of the Sudder
Court says that the malikana paid ou a
chur “is an asset of the Zemindarce
which the defaulting proprietor has no
power either to alienate or reserve, and
which passes with the estate to the
auction purchaser.” DBut what estate
is meant ? If it is meont that malikana
passes with the estate in respect of
which it is payable, there is no doubt
that the position is correct; but it ia
immaterial to the question. It does
not follow that the malikana of one
estate passes with another; that the
malikana of an alluvion, after it has
been separately asseseed, and so created
a new and separate estate, and has been
entered as such under a new number
on the Towjee, passes with the adjacent
estate from which ithas been severed,and
with which it retains no more connexion
than it may have with any other pro-
perty belonging to the same owner in
any other part of the country—in Bom-
bay, for instance, or elsewhere,

The reason which the decision gives
for supporting the judgment of the
Court below is this, After stating most
truly that the rights and interests of the
old proprietors in the parent estate of
Koélwar ceased and determined when
that estate was pnesed at the Revenue
sale, it is laid down that “it is quite
clear that under the law the rights of
those persons, whatever they were, to

[Arriz 8, 1858.]
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the alluvial increment of the talook and
the malikana due therefrom, passed ab
the same time.” This secemed to him
an obvious petitio principii. Whether
the law is 8o, or not, was the very point
at issuc: it was the very question raised
in the appeal. No attempt is made to
prove the position, by reference to any
particular Law in support of it; and no
such law can be pointed out. Had no
separate assessment of the alluvion been
made, the position could not have been
impugned ; but it is clear that the legal
effect of a separate nssessment of the
alluvion, and of the consequent recogni.
tion of it upon the Towjce as a separate
estate under a separate engagement
with a distinct party was overlooked,

In sulling the estate of Koélwar alone
at auction, and excluding the ckur from
the Latbundee, the Rovenue Officers
acted quite ocorrectly. '[liey acted in
perfect accordance with the law, and
their proceedings were unimpugnsble,
When selling the estate, they had care-
fully specified that they were selling
only the old estate, and had in words,
not to take in purchasers, excluded its
increment the chur, which was the

arcel of land in diepute in the suit.

Therefore, the decision of the Sudder
Court went this length—that what
had not been offered for sale, and there-
fore had certainly not Leen sold, had
nevertheless been bought!

Mz. CURRIE asked, if the Revenue
Officers had specifically stated that the
chur was exoluded from the sale ?

Mza. GRANT said that what he
gathered from the annexure to the Bill
appeared to him to amount to a apeoific
statement to that effect, On the old
estate, there wns a particular jumma
assessed—a jumma of several thousand
Rupecs: on the chur, there was a new
and different jumma assessed—a jumma
of one thousand Rupees and odd; and
moreover the chur must have borne a
different and a much higlier number
on the Towjee than the old estate. The
decision admitted that “ the land in suit
was not lotted with the purent estate.”

The decision endeavored to get rid
of that fact by saying—

*The proccedings of 11:e Rovenue Authorities
in ‘his case could not affect the Civil rights of
the defendants, even if they bore tho inter-
pretation which the appellants have put upon

them,”
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'That seemed much like saying that
what un Auctioneer sold, had nothing to
do with the Civil rights of the purchaser
under the sale. He maintained that
the thing sold was thut which the
Auctioueer stated that he offered for
sale, There was no other means of
judging what was sold.

The Budder Court went on to say :—

“But the fact appears to be that tho land
in suit was not lotted for sale with the
parent ostate on the two oocasions alluded
to, merely because it had been temporarily
settled with other parties, and the proprietor
had no right of entry until the expiry of the
farming engagemcnta.”

The question seemed to be what the
Collector did—not why be didit. But
if he, Mr. Grant, were driven to assign
motives for the Collector not having
lotted the chur for snle, he could assign
a much more obvious molive than that
suggested by the Sudder Court.
He might say that the motive of the
Collector was that, if he had lotted the
chur with the old estate, the sale
would have been certainly invalid because
he could not sell two separate estates
simultaneously for oue arrear.

There were three oljections to the
view of the Revenue law taken in this
decision, every one of which appear-
ed to him to be fatal, and ho thought
that, if Honorable Members would atten-
tively consider them, they would even-
tually arrive at the same opinion.

The first objection was that the chur
had been specifically excluded from the
sale. Even admitting, therefore, for the
sake of argument, that the chur formed
one estate with the original land, and
was liable to sale—it was not sold. If
it was arguod that the Collector had no
right to exclude any portian of the in-
tegral estate when arrears of Rovenue
had accrued, that position could be
maintained only by a forgetfulness of
what the existing law was and is; and
also of what the general practice had
been up to the year 1827. When the
law was framed originally, it was framed
in a very just and considerate spirit. 1t
did not intend that a proprietor should
lose o large estate for o small arrear of
Revenue ; and, therefore, it very careful-
ly provided that it should not be neces.
sary to scll the whole of an estate for
the recovery of an arroar, but that the

Collector might scll any portion of it

«  BMr. Qrant

which he should specify. He (Mr.
Grant) would refer again upon this point
to Regulation I. 1783, Section V1I, and
Section X Clause 2. Then, to shew
what the practice had been, he would
refer to Regulation XIV, 1793, Section
XIII, and Regulation XI. 1822, Section
VI; and also to the Circular Order of the
Board of Revenue dated 22nd May
1827. So long ago as 1827, the Board
of Revenue had issued this Circular,
which said :—

“ The Bonrd of Revenue for the Lowsr Pro-
vinces have had under consideration the prac-
tice, which now ganerally obtains throughont
all the districts under their control, of renliz-
ing arrears of Revenue by tle sule of fructional
portions of estates, whose Sudder jnmma ex-
ceeds the sum of five hundred Rupoes without
previously allotting, upon specific parts or
divisions of such estates, a jummu which shall
benr tho same proportion to tho actual produce
of such specific parts or divisions, as the fixed
assessment upon the whole estato may bear to
its actual produce, thereby creating interests
ip common tenancy, and opening a door to
indefinite subdivisions of landed property,which
have a manifest tendency to depreciate its
valuo,”

Now, that was the practice up to
1827. It was an objectionable practice
to sell portions of an estate withoust
separate nllotments of jumma, because it
introduced confusion between old and
new purchasers; but it is clear that
even this was perfectly legal.

T'he sale of portions of an estate with
separate allotinents of jumma, was both
legal and unobjectionable, if properly
managed. He would add that, whilsy
in 1793 it was in the discretion of the
Collector to sell the whole or a portion of
an estate, from 1796 to 1822 even that
provision was thought to be a hardship ;
for Sections II and II1 of Regulation V,
1796 made it obligatory on the Col-
lector to select for sale such portion of
uan estate in urrenr as was likely to suffice
for the arrear © and no more.” Thus,
it would be reen that what the Collector
liad done in the present case, wns, in any
view of the position of the ckur, perfectly
legal ; and it appeared to him, therefore,
that the first objection to the view of
the law taken by the Sudder Court was
insurmountable.

The second objection was that the
chur, being n separate estate, could not
be sold with another estate, having a
different Towjee number. As he had
#aid before, the Collector could not zell
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two separate estates for one arrear. Such
a sale, on the face of it, would have been
monstrous ; but it would also have been
opposed to the terms of the Sule Law,
ActIof 1845, 8ection X1V of which pro-
vides tliat “ Sales shall proceed in regu-
lar order, the estate to be sold bearing
the lowest number on the ‘Towjes’ being
put up first, and 8o on in regular
sequence.

The third objection was that the chur
being & separate estate, and not being
in arrear, was not primarily responsible ;
and that, therefore, if it had been sold
ab ull, it cculd not have been sold out
and out, as the parent estate was sold.

He had now gone through, he feared
in a very tedious manner, the arguinents
which had convinced his own mind that
the decision of the Sudder Court did not
take a correct view of the existing law.
He conceived, therefore, that the law
required no amendment; for not only
dl:} he think that the Sudder Court
were wrong in holding that the Revenue
Authoritics, even when they wished to
do it, were incompetent to separate the
properties in the manuner they had done,
but he maintained that a just reading of
the Regulations made it imperative upon
them to assess an alluvion as a separate
estate, and to assess it in no other way,
whether the owner of the adjacent land
sold off the alluvion or kept it. The
Revenue Authorities had no power to
break up the existing engagement of a
Zemindar, and to force him tu resign the
Churter upon which he stands, and to
accept another which certainly inereased
the extent of his liability, and mighit be
of very inferior value. Suppose that the
Zemindar's old estate wers worth one
thousand Rupees a year, and that a large
chur arvose from the river, and, attaching
itself to that estute, became part of the
property of the propristor. I'he Revenue
Authorities might come in, and assess
the chur at double its value, and there
would be no appeal fromn that assess-
ment. The chur wight be worth one
thousaud Rupces a year, and the Re-
venue Authorities might assess it at
two thousand Rupees a year. Would
it be consistent with reason to force
the Zemindar cither to abandon to
others the management and profits of
the chur, or to incorporate his perma-

nently settled estnte with a new estate
80 highly asscssed that the two together
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would be worth nothing? Again, sup~
pose thut there should be a perfectly fair
assessment on the chur; would it be
fair to force the owner to relinquish it,
or else to incorporate it with his old
estate, whereby he would lose all
profit from his old estate, if the chur
were washed away the next year? This
injustice had been mentioned by the
Honorable Member for Bengal last Su-
turday, and the argument appeared to
him an extremely strong one. Or still
further, suppose thut the owner of the
paront estate were a mokurrereedar, hold-
ing at a pepper-corn revenue—u mere
nominal assessont; or a lakhirajdar
holding free of all ussessment : would i6
be contended that the law, as it stands,
enablew the Revenue Authorities,becauso
a chur accrues to the estate, to break up
the mokurreree or lakhiraj tenure, and
instead of it, o force upon the owner
a malgoozaree tenure for both the old
estute and the new alluvion? Could
greator injustice be imagined P L'he
Revenue Authorities and Government
said—* We will huve none of this. We
will not do it. We do not think it just.
We wigh to give the proprietor a sepa-
rate assessment, and to creato a separute
estaty of this new soil.,” But the law,
it is supposed, ateps in, and prevents
them. Where is this absurd and iniqui-
tous law to be found ? Let any person
put bis finger upon the Section, if he
cun, and when he has so proved its ex-
istence, he (Mr. Grant) would vote for
its amendmens. But he was satisfied
that no one eould point to any such
law: he was satisfied that the law, as
it stands, is not open to such impeach-
ment. He had gone over all the laws
on the subject, except the last, Act IX
of 1847, relating to the assessment of
alluvion. That Act was not passud when
the auction sale of I oélwar was made,
aud therofore could not be imported
into this discussion of the Kodlwar case.
But what the Council had to determine
was not the particular case of Koélwar,
(although thut cuse guve rise to the
discussion), but the general question of
the law bearing on such cases. He had
looked into the Act of 1847, and he
found that it left the law uimn the
point at issue, whore it was. It gives
she Collector in certain cases power to
assess new soil, but it provides that such
assessment shall be made in accordance
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with the Regulations in force. Now,
what are those Hegulations ¥ 'L'hey are
contained in Regulation II. 1819,
Clauses 1 and 2 of Section 1I1. In re-
ferring to them he would reverse their
order for the sake of convenieuoe.
Clause 2 provides that

“ the foregoing prinoiples shall be deemed
applicable not onfy to tracts of land such as
are described to have been brought into cultis
vation in the. Sunderbune, but to all churs
and islands formed since the period of the de-
cenuial settlement, and gonerally to all lands
gained by alluvion or dereliction since that
period, whether from an introcession of tho sea,
an alteration in the course of the rivers, or the
gradual accession of soil on their banks.”

Then what were the “foregoing prin-
oiples” applicable to chure 7 Cluuse 1
states them as follows: —

“ All lands which, at the period of the de-
cennial settlement, were not included within
the limits of any pergunnab, mouza, or other
division of estates for which a settlement was
concluded with ‘the owners, not being lands for
which s distinct settlemont may have been made
since the period above referred to, nor lands
held fres of assessment under a valid and legal
title of the nature specified in Regulations X1X
and XXXVIIIL 1798, and in the correspond-
ing Regulations subsequently enacted, aro,
and shall be considered lisble to assessment in
the same manner as other unsettled mchels,”

These ehurs, therefore, were liable to
assessment. And how were they liable
to assessment P “ In the same manner
as other unsettled mehals;” and every
one kunows that an unsettled mehal must
stand upon its own basis, being separate
lund, chargeable with a separate jumma,
This wus a most remsonable and just
system. It was, he was convinced, the
only system founded in law, and cer-
tainly, up to the time of the decision of
the Sudder Court in the Koelwar case,
it was generally observed.

‘Without, therefore, entering into the
question of the propriety of this Council
passing a decluratory Act=which he
would leave, if necessary, to be discuss-
ed by more learned heads—he would
say that he would agreo to any altera-
tion in the wording of this Bill which
would obviate any objection felt on the
ground that it flew needlessly in the
face of & decision of the Court of Justice;
but that he mustobject to any alteration
which would make the secunty of lanc.
ed proprictors in the soparate holdings
which the existing practice had given

Mr. Grant

them, or which would make the Bill
admit the existing law to be so absurd,
and unjust, and mischievous, as it
would be if that decision could be sup-
posed to tuke a sound view of it.

Tee CHIEF JUSTICE said, he was
not present at the debate held on this
question last Saturday; but having
understood that it had been adjourned
for discussion at a fuller Meeting of
the Council, he had deemed it right to
read, with as much care as his other
engagements would permit, the Report
of it, as also the papers originally laid
beforo the Council in support of the
Bill. Having given to them the best
consideration that be could, he confess-
ed that he had come into the Council
Room that day under the impression
that the decision of the Sudder Court
was based upon sound legal principles ;
and that, therefore, whatever might be
the. general power of the Council to
pass declaratory Acts, or the considera-
tions which should determine the ex-
ercise of that power, he ought not to
assent to this Bill in so far as it was
a declaratory law impugning that de-
vision. He had, however, also come to
the conclusion, notwithstanding the ar-
guments that had been urged by the
Honorable and learned Member opposite
(Mr. Peacock), that the object of the
Bill was wise, just, and proper, and
that he ought to support any measure
which, without being open to the ob-
jeetion of being a law directed against
a decision which he thought was right,
would effect that object. After hear-
ing, however, the very able and ela-
borate argument which had been ad-
dressed to the Council by the Honorable
Member on his right (Mez. Grant), he
felt bound to admit that his confidence
in the correctness of the decision of the
Sudder Court was considerably shaken.

‘I'he question before the Council bore
two aspects. The Council had to consider
it—first, with reference to the general
law of accession, and to the phraseolo-
gy of one particular Regulation, namely,
Regulation XI. 1825—and secondly,
with reference to the general Revenue
law, and the power of Government to
sell a zemindaree property for arrears
of Government revenue. It was with
the utmost diffidence that he expressed
an opinion on a question of pure Reve-
nue law. That was a subject to which
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he had naturally not directed very much
attention, seeing that it was one which
had been, by positive Statute, withdrawn
from the jurisdiction of the only Court
with which he, during his career in In-
Jia, whether as an Advocate or a Judge,
had been conversant.

‘With respect to the other aspect of
the question, it was as open to him as to
any other Member of the Council to
form and to express an opinion. Now
considering this question with reference
to the general law of accession, or with
reference to the particular Regulation
of 1825, it appeared to him that the
‘principles laid down by the Sudder
Court and the Zillah Judge in the suit
relating to the estate of Koelwur, were
perfectly correct. The papers printed
with the Bill shewed that Regulation
XI. 1825 was, in all its circumstances
as well as in its terms, a declaratory
enactment ; and that, by at least two
decisions of the Sudder Court, the law
relating to allavial formations had been
declared to be consistent with the gene-
rul law of Europe, which was itaelf
derived from the Roman Civil Law.
That was the stute of things when the
Regulation was passed ; and the Regu-
lation seemned only to adopt and to give
a legislative sanction to the view taken
by the Budder Court in the two decisions
to which he had referred. Now, if
the effect of the Decennial or Per-
manent Settlement had been such
that the Zemindar took his Zemin-
duree for better and for wurse—
that was liable in no case and in no
event to the assessment of any further
Revenue—it could not, he thought, be
doubted that, according to the gencrul
law of accession, the land gained by
alluvion, which that law, as established
by the decision in question, gave to the
propristor of the adjacent land, would
have been added to, aud hnve become
pert of his original estate for all purpos-
es. 'The proprietor of lakhiraj land
would have taken the increment rent-
free; in the hauds of the proprictor of
Malgoozaree lauds, the increment with
the original estate would have beena
security for the Revenue assessed on tlat
originul estate. The difficulty in the
case was introduced by the right of Go-
vernment, notwithstauding the Perma-
nent Settlement, to asscss the incremont
either with a separate jumma, or with a
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jumma in addition to that payable on
the original Zemindarce. He did not
know whether that right had been as-
serted, or whether it had existed in
,Qraotice before Regulation II. 1819,

ut that Regulation, which was anteri-
or to Regulation XI. 1825, did un-
doubtedly assert that right, and Regu-
lation XI. 1825 as andoubtedly rocog-
nized and was subject to it. He repeat-
ed, however, that it seemed to liim im-
possible to contend independently of
that right that, if the Zemindar of a
malgoozaree tenure had fallen into
arrear, and his estate been put. up to
sale, the sale would not have conveyed
every right of the Zemindar, including
his right in the land gained by alluvion.
‘'he question of proprietorship in accre-
tion was really ono of boundaries. The
right implied the notion of & boundary
shifting with the gradual recession
of the river. Again, the phraseology of
Regulation X1. 1825 appeared to gim
to strengthen the construction for which
he was contending. The words, it was
to be observed, were—

“When land may be gained by gradusl sc-
cession, wliether from the rezess of a river or
of tho sea, it sliall be considered an increment
to the tenure”—the tern used was not
“estate," but *tenure”—* of tho person lo
whoso land or estate it is thus annexed, wl.e-
ther such land or estate be held immediatoly
from Goverument by & Zemindar or other
superior landholder, or as s subordinate tonure
by any description of under-tenant whatever."

The Regulation, therefors, treated
the alluvion as an increment to the
tenure to which it acerued. It prooeed-
ed thus—

“ Provided that the increment of land thus
obtained shall not entitle the person in posses-
sion of the estate or tenure to which the land
may be annexed, to s right of srcperty or per-
manent interest therein beyond thiat possessed
by him in the estate or tenure to which the
land may be annexed.”

Now, stopping there, consider whnt
was the peculiar fenure of a Zemindar;
whut was the limitation on his ahsolute
right of property in his estate. He
had a right to hold the estate so long
only as he paid the Government Reve-
nue; if he fuiled to pay the Go-

verrment Revenue, his right in
that estate was liable to put
up for sale by auction, and if sold

-4
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would pass to the purchaser free and
clear from all incumbrances created
by the defaulting proprietor, and un-
affected by any of his intermediate con-
veyances, 'T'he reservation of the rights
of the under-tenants by Regulation XI.
1825 shewed still more clearly what
the nature of the accretion was—that
it was treated as a mere increment to
the old tenure; so that if, before the
formation of a. ohur, the zemindar had
mortgaged his whole zemindaree, the
mortgagee would get the benefit of the
accretion as an addition to his security ;
or if, before such formation of the chur,
the zemindar had granted the ad{a.cent
land in putnes, the putneedar would get
the benefit of the accretion, subject to
whatever right to an incressed rental
there might exist as between the zemin-
dar and himself. Thon, to what extent,
if ut all, was this state of things varied,
and the general copsequence that the
accension followed the nature of the
principal thing affected by the right of
(Government to claim additional Revenue
in respect of the acorstion ; and by the
general Revenue luw applicable to that
right ? The law said that, if the Go-
vernment should assess a fresh revenue
on the alluvion, and the Zemindar
should refuse to engage for it on the
condition that it should be added to the
jumma of his permanently settled estate,
—which, owing to the uncertain nature
of the soil, seemed to be the case gene-
rully—the Revenue Authorities might
either let out the alluvion in farm, or
hold it khas, reserving in either case a
malikana allowance to the recusant pro-
rietor ; and the principal question be-
ore the Sudder Court appeared to have
been whether the right to this malikana
waas & right so incident to the zeminda-
ree right in the purent eetate that it
passed on a sale for urrears of Revenne
to the purchaser notwithstanding its
previous alienation by its original
owner; or whether it was to be treated
as & thing separate, und so capable of
being permanently severed from the
parent estate by that alicnation of it.
"'he correotness of the decision necessa-
rily turned on the correctness of the
view which the Court took of the ex-
tent of the power of sale inherent in the
Government ; and of its actual exe-cise
iu the particular case. If there was
uothing in the law which positively

The Chief Jus!ics
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prohibited the exercise of the power of
sale over the aceretion, and all the
Zemindar's right in it, as well as over
the parent estate, then we had only the
general principles of the law and Re-
gulation XI. 1825 to look to; and it
appeared to him that, upon those gen-
eral principles, and the construction to
be put on that partioular Regulation,
the decision to which the Budder Court
had come was a correct one.

The speech, however, of the Honorable
Member on his right (Mr. Grant) had
suggested two difficulties to his mind ;
firat, that the power of sale inherent
in Government was limited to the land
in respect of which the arrears of re-
venue had accrued; and next, that a
portion only of an estate might be sold
for the arrears of the revenue assessed
on that portion. The first difficulty
might be met by giving to the word
“estate’” a different and a wider inter-
pretation than that which the Honorable
Member would assign to it—a question
on which he (the Chief Justice) still
thought much was to be said. But the
other difficulty seemed to him to be
weightier. For if the Collector had
power to sell only a portion of the es-
tate, his acts in the particular case
afforded the strongest grounds for be-
lieving that he never intended to in-
clude the right to malikana in the sale.
Therefore, 1t seemed to him very doubt-
ful whether, if the power to sell this
right to inalikana existed, it had been
excrcised, or had ever been intended to
be exercised in the particular case ; and
consequently very doubtful whether the
purchaser had ever acquired that right.

Wibh respect to the question of what
the law ought to be, he had, from the
first, been very much in favor of mak-
ing it what the Honorable Member
for Bengal considered it now to be.
Considering the nature of the new soil,
it was hard to force the Zemindar
into incorporating the jumma assessed
upon it with the jumma assessed upon
his permanently settled estate, and thus
to make the latter liable for that in-
creased jumma, though the new land
liight be swept away the next year.
If—which he did not think would be
the case—the right to insist on a se-
parate settlement would in any degree
endanger the public revenue, he (the
Chicf Justice) would not object to make
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that arrangement subject to the consent
of the Revenue Authorities; and to
leave it a matter of contract between
the Settlement Officer and the Zemin-
dar. For if they should be unable to
agree on a separate settlement, the allu-
vion might always be Jet out in farm,
and the Zemindarwould get his malikana.

With respect to the objections that
had been urged by the Honorable and
learned Member opposite (Mr. Peacock)
in reference to the interests of under-
tenants, it appeared to him that no
risk would really be run by that class
of landholders. Most unquestionably,
the effect] of Regulation XI. 1825
was to give a putueedar the same in-
terest in the accretion which his putnee
gave him in the original estate. 'hat
provision could not be altered by the
settlement of the RRevenue. The only
difference between a settlement which
incorporated the new with the old jum-
mg, and & scparate settloment, as they
affected the Putneedar, was this; that
on the former, a default of his zemindar
in payment of the revenue might occa-
sion the loss of the whole putnee; on
the latter a sale either of the parent
estate, or of the accretion might take
place, and theinterest of the Putnecdar
in the thing sold would alone be for-
feited ; his interest in the other would
remain unaffected.

On the whole, then, he was in favor
of making the law what the Honorable
Member for Bengal desired it to be.
Nor did he see any objection to its en-
acting that the oconsequences which
woulg attach under its provisions to
future separate settlements of alluvion,
ghould also attach to the separate set-
tlements which had already been made.
No existing rights would be affected
by that; for the purchasers at future
Government sales would know what it
was that they were buying. He still
thought, however, that, considering the
opinion which many ‘Honorable Mem-
bers held as to what was the existing
law, and the respect due to the Sudder
Court, it would bo better not to make
the luw declaratory, norin any manncr
to seem to impugn the decision of which
30 much had been said.

Mz. HARINGTON said, he concur-
red with the Honorable wund learned
Member ot Council opposite (Mr. Pen-
coclt) and the Houorable and learncd
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Chief Justice in thinking that it would
be very objectionable to pass any Bill
in explanation of existing enactments
relating to alluvial formations which
would have the effeot of throwing a
doubt on the correctness of the decision
of the Sudder Court at Caloutta in tho
case reported amongst the annexures of
the Bill before the Council, or which
might lead to the re-opening of that
cuse and other cases oga similar cha-
racter. He would not follow the Honor-
able Member of Council on his left
(Mr. Grant) through all the objections
which he had taken to the deci-
sion of the Sudder Court. He did not
think that the Council had anything to
do with the circumstances of the parti-
cular case in which that decision was
passed. As observed by the Honorable
and learned Member of Council opposite,
in the spoech delivered by him on Sa-
turday last, it was not the constitutional
duty of the Legislative Council to act
as a Court of Appeal, or to sit in judg-
ment upon the deocisions of the Civil
Courts. What the Council had to look
to were the general principles involved
in the decision of the Sudder Court ; and
if it found them opposed to what was
understood to have been the intention
of tLe particular Regulation which the
Bill brought in by the Honorable Mem-
ber for Bengal proposed to explain, it
might pass a declaratory Act.

The general principles laid down in
the decision of the Sudder Court werse
to be found at page 14 of the annexures
to the Bill. The Court remarked—

“It is distinctly enacted, however, in that
Section”—that was to say, Section V Regulu-
tion VII. 1822—that this allowance,” allud-
ing to malikane, * shiall not be claimable by sny
excopt aotual proprietors or persons having the
right of property in the lands ; and this would
necessarly be so even in the absence of any
enactment, as malikana is clearly nothing more
or leas than a particular species of reut. It is
an asset of the zemindaree which the defaulting
proprictor has no power either to alienate or
reserve, and which passes with the setite to tho
auction purchaser. Now, it is admitted that
the rights and interesta of Doodnaru.n, and ol
his vendce Jewan Lall in the parent estate of
Koelwar coased and determined on the 2nd of
July 1845, when the estate was passcd at a
Revenue sule Lo the defendants ; and it is
quite clear that, under tio law, the rights of
those persons, whatevor they were, to the
nll.lvinr increment of the talook and 1he
malikana due therolvom, paesed at the wame

time,"
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What, he would ask, had been the
opinion of the highest Revenue author-
ities in Bengal upon this point from the
time of the passing of Regulation XI.
1825 up to the present date? In
the Board’s Circular of the 7th of Au-
gust 1888, it was ordered *that, if the
zemindar agrees to the terms of settle-
ment, the jumma of the chur shall
be added to and inoluded in the original
tahood, and the parent estate with its
increment shall be considered a single
mehal charged with the aggregate in-
creased jumma. But, on the other hand,
should the zemindar either refuse to
accede to the terms of the settlement,
or object to include it in his ¢ahood, the
land is to be let in farm for a period not
exceeding ten years, the proprietor re-
ceiving n malikana at the usual rate.
Should, however, the parent estate be
brought to sale for arrears of Revenue,
the right of property in the chur''—
and here was the point—* will neces-
sarily puss to the auction purchaser.”

Though the Board subsequently saw
reason fo modify these orders, and to
issue further instructions to their sub-
ordinates in respect to the settlement
of alluvial formations, they did not at-
tempt to call in question the correctuess
of the interpretations which had been
put upon the law in the Circular of the
7th August 1838.
10th Jaly 1841, they sllowed * that the
instructions contained in theic previous

Circular were legally correct, and that
the mode of settlement therein pre-
scribed was not only borne out by the
law, but was the wmode most consistent
with the terms of the law in which the
right of property iu alluvial formations
is defined.” From what was stated in a
subsequent part of the same Cireular,
he was led to infer that the Board would
huve gone up to Governmeut for a fresh
enactment, not to explain existing laws,
but to obtain a modification thereof,
the practice which had been introduced
admittedly under a correct interpreta-
tion of those laws having been found
to lead to embarrassment; bub they
abstained from secking the interference
of the Legislature at that time, sinply
beeause the practice which they wished
to legalize in the place of the rules thon
in force, involved no injury or lust to
the owner of the estate to which land
gained by gradual accession was found

Alr. Haringlon

In their Circular of
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to be aunexed, but would be merely a
voluntary relinquishinent by Govern-
ment of certain rights which, under the
striot letter of the law, it possessed.
What the rights here alluded to were,
did wot Very clearly appear; but the
right of holding an increment by allu-
vion, responsible equully with the parent
estate tor the revenue assessed upon the
latber, was probubly one of the rights
intended. Sceing, then, that the Sudder
Court and the highest Revenue autho-
rities in Bengal had all along been
agreed as to the intention and meaning
of the law, it did not apnear to him
that the Council could say with pro.
priety that doubts existed as to the
legal effect of particular words in Regu-
lation X1I. 1825, for the removal of which
a declaratory law was necessary. Any
doubts which might have becn enter-
tained on the point, had been removed
by the decision of a cornpetent Court ;
and he should therefore vote against
the second reading of the Bill brought
in by the Honorable Member for Ben.
gal, if that reading was %o be fullowed
by the publication of the Bill as it
stood.

The Honorable Member of Council
on his left (M., Graut) had, he believed,
correctly stated the law as to the settle-
ment of lands liatle to be nssessed to
Government, and ns to their sale for any
arrear of revenue acoruing thereon, and
he concurred in the general principlcs
laid down by the Honorable Member in
his speech ; but he was unable to agree
with lim that alluvial formations at-
tachedto the mainland cvuld be considers
od an astate withinthemeaning of Regu-
lution V11I. 1800, though temporarly
let out to a farmer, so long as they were
not formally aud absolutely separated
from the parent estate with the consent
and by the act of the proprietor, He
could find nothing in Legulation 11,
1825, to lead him to suppose that the
framers of that law intended that allu-
vial aceretions should be held separately
from the estate to which they were
attached, unless it was in that part of
Clause 1 Section IV which declared that
the increment should not in any case
be understood to exempt the hoider of
it from the paymeut to Government of
any assessment for the public revenue
to which it might be liable under the
Provision of Regulation 11, 1819, or of
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any other Regulation in force. Clause 1
Bection IIT Regulation 11, 1819, how-
ever, which declared the linbility to
assessment of certain lands in the same
manner a8 other unsettled estates, ap-
plied to lands actunlly existing at the
period of the decennial eettlement,
though not included at that time within
the limits of any estute for which a set-
tlement was concluded with the owners ;
and although the principle of the rule
contained in Clause 1 Section I1I Re-
gulation 1I. 1819 had been extended
by the 2nd Clause of the same Section
to alluvial formations, Section VI.
Act IX of 1847 had the following
worda—

“ Whenever, on inspection of any such new
map, it shall appear to the local Revenue
authorities that land }ias been added to any
estate paying revenue directly to Govéerament,
thoy shall without delay assess tho same.”

—thuse shewing that the framers of the
lnw of 1817, equally with the framers
of Regulation XI 1825, looked upon
alluvial accretions as properly forming
part and parcel of the estate to which
they had attached themsclves; and,
reading Section VI Act 1X of 1847,
with Clause 2 Section IIL Regulation
1f. 1819, he believed that the only
objeet of the provisions contained in
those Sections was to protect the in-
terests of (lovernment, and to secure
the payment of a fuir amount of revenne
on alluvial formations. Ior his owu
part, he had no doubt that the framers
of Regulation XI 1825 fully intend-
ed that allovial accretions should be
incorporated with, and form part of the
estate to which thoy might be annexed,
and that they should share its fate,
whatever that might be. The framers
of the Regulation, knowing the value
attached by the natives of this couutry
to laud, and that they wero nearly as
ready to fight for their lands as for
thuir lives, probably never contemplat-
ed the possibility of the owner of the
parent estate refusing to allow an allu-
vial formation to be incorporated there-
with, and they did not think it neces-
sary therefore to provide for such a con-
tingency, It had, however, occuried;
and he agreed with the Hounorable and
loarned Chief Justice in thinking,
that it would be advisable to pass a
uew law to meet such coses, in which
=oine provision might properly be inteo-
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duced to protect the interests of under-
tenants.

With respect to the remarks made Ly
the Honorable and lesrned Member of
Council opposite (Mr. Pencock), as to
the deprecintion in the value of an estate
which would follow the loss of its river-
frontage, he would only observe that nuy
injury vccurring to the owner of the
parent estute from that cause would be
equally experienced by him in the event
of the ulluvial aceretion being let in farm
to a stranger. During the continunnce
of the faruning lease, the proprietor of the
parent estate would be deprived of the
use of the river-frontage, any benefits
arising from which would belong to the
farmer ; and he saw no objection, there-
fore, on that ground, to the passing of &
new law such as that proposed by the
Honorable aid the learned Chief Justice,

On the whole, theu, he thought it bete
ter that the present Bill should not be
read & second time ; but if the Honorable
Member for Bengal would introduce a
new Bill not open to the objections
which appeared to him to exist to the
Bill before the Council, he sliould be
prepared to support it.

Mr. LEGEYT said, after the very
full disoussion held on the Bill this day
and at the last Meeting, he should not
have obtruded any observations of his
own upon the Council, were it not that
he thought it very desirable that the
principle involved in the Bill should be
determined. It appeared to him that
that principle wns, whether this Council
could discuss, and pass declaratory Acts
upon decisions of the highest Court
of Civil Jadicature in the Mofussil of
this country, If he read Reguliation X
1796 aright, the interpretation of the
Regulations was vested in the Sudder
Court; and if that were so, he wuuld
ask the Council if the decision passed by
that Court upon the question of Regula-
tion law at issue in this case, did not
definitively settle the menning of the
law. Did it not declare the law as it
stood to be in conformity with the con-
struction which is put upon it ¥ 1f that
were the case, this Bill would disturh
the decision, and set aside the interpre.
tation of the Sudder Court, contrary to
the provision of Regulation X. 1796,

With respect to the alteration in the
existing law suggested hy the Honorabla
Member for Bengnl, hix own impression
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was that it was advisable. That im-
pression had been strengthened by what
he heard to-day ; and he should be glad
to see a Bill Lrought in to amend the
law. But he could not assent to the
second reading of u Bill which, in effect,
made the Council a Court of Appeal
from the Sudder Adawlut, and declared
that that Court had given a mistaken
interpretation of a law,

Mg. ELIOTT said, he would make
but a few observations on the interpreta.
tion of Regulation XI 1825. He wished
to state his concurrence generully in
the observations which had been made
by the Honorable Member on his right
(Mr. Harington), He had endeavored
simply to luok. st Regulation XI
1825 by itself, ard it appeared to him
that it was the intention of the law
that land gained by alluvion should
constitute an integral part of the old
estate, as held by the present Board of
Rovenue. He conceived that the ruling
of the Sudder Court so fur was perlectly
correct. He could not see what other
menning could be properly given to the
words of the Regulation declaring that
“ the increment of land thus obtained
is annexed to the land or estate,” the
possession of which determined the
right of property in it; and although it
was not expressly laid down that the
assessment on such land should be added
to the jumma on the estate, yet that
followed as & matter of cowrse; for the
new land, being made part and parcel
of the old estate, the additional assess-
ment must be equally part of the jum-
ma on the whole. ‘T'hus, the law regarded
theincrement andthe old land as compos-.
ing one estate. The compouent parts,
lJiowever, not being iuseparable, but sepa-
rableonly inthewanner in whichany part
of the integral estate could bu separuted
audformediutoa distinet property. ‘T'he
manuer in which such a separation could
be made was laid down by the law to
which the Honorable Member on his left
(Mr. Grant) had alluded. The only
ditference in such a case as this was that
it was not necessury to go through the
formm of butwarrah. For the new land
being already assessed distinctly, what
was equivalent to & dutwarrah had been
done. If, then, the Zemindar did not
choose to hold the new land as part of
his estate, ull he had to do was to apply
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rate estate, subject to the assessment al-
ready imposed upon it ; and the Collector
was bound 8o to register it. If this wero
so, the law required no amendment.
According to his view, it was unncces-
sary to declare, a8 iu the 2nd Section
of the Bill, that the new land might be
united to the old, for Regulation XI
1825 spoke of it as ab snitio annexed
thereto. And again, it was unnecessary
to provide that the new land should be
assessed and settled as a separate estate
with a separate jumma il the zemindar
was unwilling to hold it in union with
the original eatate, becauss it was al.
ready open to the zemindar to apply to
the Colloctor so to scttle it, aud the
Collector was bound to attend to such
application. In. his opinion, then, the
Board of Revenue and Sudder Court
were correct in saying that the alluvion
wus to be regarded primd facie as part
and parcel of the original estate. He
did not know that the Sudder Court had
said that it was absolutely inseparable
from it. Section I of this Bill said that
nothing in Section 1V of Regulation XI.
1825 should be understood as making
alluvion inseparuble from the estate
which it adjoined ; but he was not sare
that the Sudder Court positively assert-
ed that there could be no division of the
two lands under any circumstances, The
Regulations pointed out a mode for ob-
taining a separate settlement of the allu-
vion; and if the zemindar applied in
that mode, the separation must be made,

He therefore saw no occasion for a
declurutory law ou the subject.

Mgz, CURRIE said, he had already
trespussed on the attention of the
Council to a greater extent than he had
wished to do in speaking in support of
this Bill; and he proposed, therefore,
to say but a very few words in reply on
the present occusion.

hen he [ramed this Bill —the object
of which was simply to give legislative
sanction to a practice in the Revenue
Department which had obtained since
the first settlement of alluvial forma-
tions, under the Orders of the Board of
Revenue and the Exccutive Government
—tle idea had never occurred to him
that it would meet with so much oppo-
sition, or give rise to so much discussion.
On Saturday last, objections had been
taken to its inerits, as well as to its

to the Collector to register it as & sepa- | form. The objections to the merits of

Aly, LeGeyt.
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the Bill he had endeavored to answer
at the time, and they had been met more
completely to.day by the Honorable
Gentleman opposite (Mr. Grant). But
there seemed to be a more general feel-
ing in tbe Council against the form of
the Bill. He did not propose to occupy
the time of the Council with any re-
wmarks as to the general expediency of
declaratory legislation; he would say
only a few wordsexplanatory of the course
which he had adopted on this occasion,
He had always considered it as a re-
cognized principle of legislation that,
when a counstruction was put upon a
law by a Court of Justice contrary to
that which the Legislature intended it
should bear, or which the Legislature
thought it ought to bear, it was the
province of the Legislature to provide
a remedy either by amending the law,
or, if it thought that the wording as it
stood would fairly bear the construction
which it wished 1t to bear, by passing a
declaratory Act. That had certainly
been the practice of the Legisiature of
this country for the last fifty years.
The Statute Bookaboundedindeclaratory
Acts. He would select one as an exam-
ple. Act II of 1847 was “ An Act to
declare the meaning and extent of cer-
tain words in Act V of 1840,” by which
onths were abolished, and affirmations
substituted for them, in the case of
Hindoos and Mahomedans. In ActV
of 1840, it was provided that its {provi-
sions should not extend to any of Her
Majesty’s Courts of Justice. They
were extended to the Police Court; but
on the trial of a Hindoo indicted for
perjury for a false statement made at
the Police upon solemn affirmation, the
Supreme Court held that Police Courts
came under the designation of “ Her
Majesty’s Courts of Justice.”” The pri-
soner was accordingly acquitted; and,
on the advice of the then AdvocateGen-
eral, Act II of 1847 was passed. The
Preamble of that Act declared that—

*“Wherens, by Section IV of Act V of 1840,
it was amongst other things provided that the
ssid Act should not extend to uny declaration
or sffirmation made in any of I{or Msjesty's
Courts of Justice, and doubts have arisen whe-
ther the words ¢ Her Majesty’s Courts of Jus-
tice’ mean and extend to the Courts of Justices
of the Peace—1It is hereby declured and enact-
ed that the words ¢ Her Majesty's Courts of
Justice’ in the said Act shall be deemed not to
bave meant, nor extended to, and not to mean

[Arn1r 3, 1858.]
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nor extend to, the Courts of the Justices of
the Peace.”

When, following this, and other
similar precedents, he prepared this
Bill in its present form, it certainly
never occurred to him that he was doing
anything unusual, or anything which
could be construed as giving any reason-
able causs of offence to the Sudder
Court. Viewing the question as he did,
a declaratory Act appeared to him to be
the simplest and most straight-forward
way of doing what he wished to do.
At the same time, as a majority of the
Counsil seemed to think that the de-
claratory form was objectionable, and
that the same ends might be attained
by an enactment in a different form, he
had no objection whatever to the form
being changed. But he trusted that
the Council would allow the Bill to be
read a second time. It might then, if
it thought necessary, instruct the Se-
lect Committee to whom it should be
referred, to report what alteration they
considered should be made in it before
it was published. He should prefer this
course to withdrawing the Bill and
bringing in another in a different form ;
because, a8 he had said, the Bill was
now in the form which he thought
it should bear, and, in altering that
form, he should like to have the asais-
tance of Honorable Members who were
of opinion that that alteration was
desirable.

The question having been put, the
Council divided : —

Ayos 5. Noes. 3.
Mr. Currie, Mr. Harington.
Mr. Eliott. Mr. LeGeyt.
Mr. Grant. Mr. Peacook,

The Chief Justice.
The Vice-President.

The Bill was then read a second time.

ESTATE OF THE LATE NABOB OF
THE CARNATIC,

Mgz. PEACOCK moved that the Bill
“ to provide for the administration of
the Kstate, and for the payment of the
debts of the Jate Nabob of the Carnatic™
be now read a second time,

I'he Motion was earried, and the Bill
read a second time,

PORT-DUES (ADEN).
MRe. LxGEYT moved the third rend-
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ing of the Bill * for the levy of Port-
dues in the Port of Aden.”

'F'he Motion was carried, and the Bill
read a third time.

SUBORDINATE CRIMINAL COURT AT
OOTACAMUND.

Mg. ELIOTT moved that the Coun-
cil resolve itsellf into a Committee on
the Bill “ to extend Act XXV of 1855
(to empower the Bession Judge of
Coimbatore to hold Sessions at Qotaca-
mund on the Neilgherry Hills),

Agreed to.

The Bill passed through Committee
without amendment; and the Council
having resumed its sitting, the Bill was
reported.

Mz, ELIOTT then moved that the
Stunding Orders be suspended to admit
of the Bill being read a third time and

assed,

Mz, HARINGTON seconded the
Motion, which was then agreed to.

Mz, ELIO!I'I' moved that the Bill
bo now read a third time and passed.

Agreed to.

The Bill was then read a third time.

M=z. ELIOTT moved that Mr. Grant
be requested to take the Bill to the
President in Council in order that it
may be submitted to the Governor-Ge-
neral for his assent.

Agreed to.

PORT-DUES (ADEN).

M3z. LEGEYT moved that Mr. Grant
be requested to tuke the Bill “for the
levy of Port-dues in the Port of Aden”
to the President in Council in order
that it may be submitted to the Go-
vernor-General for his assent.

Agreed to.

ESTATE OF THE LATE NABOB OF
THE CARNATIC,

Mzr. PEACOCK moved that the
Bill “to provide for the administration
of the Estate and for the payment of the
debts of the lnte Nabob of the Carnatic’
be referred to a Seleet Committee con-
sisting of the Chief Justice, Mr, Eliott
and the Mover.

Agreed to.

SETTLEMENT OF ALLUVIAL LANDS
(BENGAL).

Mz. CURRIE moved that the Bill

“ to explain Regulation XI 1825 of the
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Bengal Code, and to prescribe rules for
the settlement of land gained by allu-
vion” be referred to a Select Committee
cousisting of the Chief Justice, Mr.
Eliott, Mr. Harington, and the Mover,

Agreed to.

Mz. PEACOCK moved that theSelect
Committee on the Bill be instructed to
submit a preliminary Report suggesting
any alterations which they may deem
expedient to make in the Bill previously
to the publication thereof, and that they
omit such parts as are declaratory of
the existing law, i

Agreed to.

The Council adjourned.

Saturday, April 10, 1658,
PRESENT :

The Honorable J. A. Dorin, Vice-President,
in the Cluir,

Hon, the Chief Justice, | P, W. LoGeyt, Eag.,
Hon'ble J. P. Grant, E. Currie, Xsq.,

Hon’ble B. Peacock, and
D. Eliott, Esq., H.B.Harington,Esq.

RESTORATION OF POSSESSION OF
LANDS (N. W. P.)

Tug CLERK brought under the
consideration of the Council a Petition
of the British Indian Association sug-
gesting amendments in the Bill “ to
facilitate the recovery of land and other
real property, of which possession may
have beenwrongfully tukenduring the re-
cent -disturbunces 1a the North-Western
Provinces of the Presidency of Bengal.”

Mr HARINGTON moved that the
above Petition be referred to the Select
Committee on the Bill,

Agreed to,

SETTLEMENT
(
Mg CURRIE presented the prelimi-
nary Report of the Select Committee
on the Bill “to explain Regulation XI.
1825 of the Bengul Code, and to pre-
scribe rules for the settlement of land
gained by alluvion,”

OF ALLUVIAL LANDS
BENGAL).

AUTHENTICATION OF GOVERNMENT
STAMPS.

Mz PEACOCK presented the Report
of the Scleet Committee on the Bill “ to





