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753 Acts of
Mr. FORBES’ motion being pro-.
posed—

Sir. JAMES OUTRAM ssaid, he
understood the proposition to be for
an enquiry to be made through the
Judicial Officers.” His objection was
that the enquiry should not -be confin-
ed to Judicial Officers. He was not
sure if the rules of the Council would
permit his proposing such an amend-
ment, but he thought that information
should be sought from all classes,
whethér Europeans or Natives, and
whether Government Servants or not.
The object was to ascertain what were
the true feelings of the Natives on
this subject, and they were not so likely
to attain that objeet if the enquiry
were confined to official channels.

Tur VICE-PRESIDENT said
that the Honorable Member who last
addressed the Council had anticipated
him in the objection which he had in-
tended to make to the proposition of
the Honorable Member for Madras.
The doubt in-his (the Vice-President’s)
mind was as o the power of . the local
Governments to call for information
from non-official persons. The amend-
ment of the Honorable Member for
Bombay was calculated to have that
effect ; but as it had been negatived,
"he did not see what amendment could
be grafted upon the original question,
which would have the samo effect.

Mz. FORBES then withdrew his
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cither that a Select: Committee shonld
be appointed for the purpose of con-
sidering and settling the letter to be
addressed ; or that the letter, when
drawn up by the Clerk of the Council,
should be circulated among the Mem-
bers, and brought forward at the next
Meeting, when it might be proposed
that the following letter be sent to the
Government of India and the local
Governments. This would have the
advantage of ensuring a wider circula-
tion, for the letter would be read, and
reported in the newspapers, and men's
minds would be turned towards the
matter, before the official communica-
tions reached them.

After some conversation—

Mg, LEGEYT moved that the Clerk
be directed to frame and circulate the
letter among the Members of the
Council, and that the letter be after-
wards submitted to the Council for:
adoption,

Agreed to.

RYOTWAR ARREARS (MADRAS
PRESIDENOY).

Mer. FORBES gave notice that he
would on Saturday next move for a
Committee of the whole Couucil on
the Bill “for tha better recovery of
Arrears of Reve'ue under Nyotwar
Settlements in -the Madras Presi-
dency.” “

The Council adjourned.

motion, and made the following amend-
ed motion, namely, that the Clerk of
the Council be directed to address the
Government of India and the local
Governments, and to request them to
obtain and transmit the opinions of
the several Judicial and Revenue Au-
thorities, Buropean and Native, and
of such othier persons as the local
Governments might think fit, upon the
question of the re-introduction of Oaths,
and also upon the ‘proposition of Her
Majesty’s Commissioners ~ that all
Oaths and Affirmations” be dispensed
with, and generally to iavite: the op-
nions of the public upon the subject.

Agreed to. . . . '

Mg. LsGEYT said, he thought
tbat, before dismissing the subject,

Saturday, November 27, 1858,
P:u:u;w'r:

The Hon'ble the Chiof Justice, Vice-
‘President, in the Chair,

Hon'ble J. P. Graat, | E. Currie, Esq.,
Hon’ble Lient.-Genl. | Hon'ble 8ir A. W,
8ir J. Outram, Buller,
Hon'ble H. Ricketts, | H. B. Harington,
Hon’ble B. Peacock, Esq., and
P. W. LeGeyt, Esq., | H. Forbes, Eaq.
ACTS OF THE COUNCIL.

Tax CLERK reported to the Coun-
cil that he had received from the
Home Depsartment a Despatch from
the Becretary of State for India re-

they should come to a distinct under-
standing as to ‘what was to be done,

viowing Acts I to XIX of 1838,
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LIMITS OF FORTS (PRESIDEN-
CY TOWNS, &c.).

Tanr CLERK reported that he had
received from the Home Department
apers regarding the limits of the
%orts at the Presidency Towns and in
the Straits Settlement, which it was
propozed to exclude from the jurisdic-
tion of the Commissioners of Police and
Municipal Commissioners.
OFFICE OF CORONER
"(STRAITS SETTLEMENT). »
_ Tag CLERK reported that le
had received a communication from the
Governor of the Straits Settlement on
the subject of the abolition of the Office
of Coroner in that Settlement, or its
limitation to the precinets of the Towns
only of the scveral Stations.

"Mz, PEACOCK moved that the
above communication be printed.
Agreed to, - .
SMALL CAUSE COURTS
(MOFUSSIL).

Mz, HARINGTON moved the
second reading of the Bill  for the es-
tablisbment of Courts of Small Causes
beyond the local limits of the jurisdic-
tion of the Supreme Courts of Judi-
cature established by Royal Charter.”

S ARTHUR BULLER said, he

hailed with great satisfaction the ap-
earance of this Bill. He looked upon
it a8 o move in the right direction, and
peculiarly opportune and valuable at
the present moment, as he thought
the Council were in no slight danger
of marring all its_attempts at judicial
reforms by beginning at the wrong end.
Thoy had disposed, he hoped satisfac-
torily, of the principal difficulties of
Procedure, but they had still to deal
with the more important question of
the reform of our Courts. He
thought he was not wrong in calling
that the more important question, for
surely the interests of justice were far
more substantially secored by the
trustworthiness and efficiency of the
functionaries by which it was adminis-
tered than by any simplicity or perfec-
tion of Procedure ; and when he spoke
of tke danger of their beginning at the
wrong end, his fear was that, instead
of directing their best efforts so to
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purify and improve our Courts of first
instance that they should be the least
likely to go wrong, they might be
induced to leave them too much as
they were, and to expend their inge-
nuity and their resources in devising
the ~best means of correcting their
errors after they had been committed.
This fear was the more natural, be-
couse the course he was deprecating
not only offered & moroe inviting oppor-
tunity for the exercise of their legis-
lative invention, but because it had
the additional attraction’ of -being
essentially the course recommended by
the high authority of the Boyal Com-
missioners. He welcomed this Bill,
therefore, a8 boldly enunciating an op-
posite principle. - He welcomed it be-
couse he saw in it s deliberate, and,
as far as he could judge, a well con-
sidered plan to supplant, wherever it
could be done, the existing Qourts in
which they had no faith, by better
and more +ustworthy tribunals. He
fully feic the boldness of questioning
any scheme which had- the sanction of
gentlemen of such experience and ac-
knowledged ability as the Royal Com-
missioners. But nevertheless he would
not shrink from declaring bis strong
conviction that the scheme, as deve-
loped in the Blue Book, was open to
many serious objections, but eroinent-
ly to the objection of beginning at the
wrong end. It elaborated with the
atest care a wide-embracing, though
stil], he believed, imprac icable system
of appeals. But it di.- nothing to
elevate the character of "3 inferior
Courts of original jurisdic-:on ; and
leaving them in their norms. state of
inefficiency, it multiplied their chances
of doing mischief by on the one hand
extending their jurisdiction, snd on
the other by taking away in the vast
majority of cases the right of ap-
peal, which was the only safeguard
they possessed against the .certainty
of not unfrequent failure of justice.
The "great merit of this Billon the
contrary was that it boldly enunciated
the principle of provention and not of
cure, and struck at the root of the real
mischief.. It was useless disguising or
hesitatingly admitting the fact that the
Moonsiffs’ Courts were utterly untrust-
worthy. Such was notoriously the
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case ; and instead of taxing their in-
gonuity to discover the sort of super-
structure that should sit most safely
upon that rotten foundation, they had
far better devote their best energies to
the repairs of the foundation itself, for
in his belief the cuaningest scheme of
appeals they could devise would do but
very little towards defeating the orga-
nized and time-honored corruption of
the existing Courts,

[Here Sir Afthur Buller was obliged
to resume his seat ; being prevent-
ed by indisposition from proceeding
farther.}

Tae VICE-PRESIDENT said, he
entirely ‘agreed with the Honorable
and learned Member who had just
spoken, and regretted that indisposi-
tion had prevented his saying wore.
The Bill might to some seem open to
the objection, that it proposed but a
partial remedy, and that it established
Courts only in certain Districts. The
Bill originally proposed by the Honor-
able and l-arned Member (Mr. Pea-
cock) provided for the establichment in
every village and in every locality of
Small Cause Courts having final juris-
diction except in reserved cases, or on
what was known as special appeals
on points of law.” It must, however, be
_admitted that the large body of evidence
elicited by the re-publication of that
Bill, showed a general opinion that
Moonsiffs could not be trusted with that
jurisdiction. He did not pretend to say
whether that opinion was right or not,
but he thought that the. Honorable and
learned Member and the Council had
exercised a sound discretion in not at-
tempting to force the Bill on the com-
munity in opposition to a feeling so gen-
erally entertained. On the other hand,
the (gouncil had the recommendations of
Her Majesty’s Commissioners, which
would leave the jurisdiction of the
Moousiffs much as 1t was, with the old
system of appeals,
This Bill was framed on & correct
principle, but the measure was to be
ed as experimental. The new
Coutts - would be introduced at first
into certain places, and, when tested,
he had no doubt that in a few ienu
they would be extended. He there-
fore saw nothing in the objection that
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the Bill would faver certain localities,
for other places would ultimately share
in the benefits.

In addition to what had fallen from
the Honorable and learned Member who
preceded him, he'must say that, not only
a3 regards Courts of first instance, but
also as regards all Courts, the Code of
Civil Prucedure was an imperfect re-
medy, and they must hope that a reform
of the Courts would be among the mea-
sures of - judicial reform to be intro-
duced by their successors, if not by
themselves.

The Select Committee on the Pro-
cedure Bill had considered several
schemes for the re-constitution of the
Courts, but feeling that financial and
other considerations might retard the
adoption of any one of their schemes,
and the creation of new Courts which it
involved, they had thought fit to present
the Code of Procedure, as being, so far
a3 it went, a remedial measure. He
must repeat, however, that it was to be
considered as an instalment only in the
way of judicial reform. He would
further say that, although his Honora-
ble and learned friend had accurately
described the Moonsiffs’ Courts as the
voot of the evil, he thought that they
must lock higher also, and to the very
top of the tree, and that no substantial
good would be done until sowe mea-
sure was devised by which the Sudder
Court was relieved from the great
pressure of work which at present
clogged its action.

Another most important considera-
tion connected with the constitution of
improved Courts of original jurisdiction
was, that some solution, satisfactory to
a large and increasing class of the com-
munity, might thereby be afforded of
that question which, however shelved
for a time, must ever recur, and musat
sooner or later be decided, namely, the
provision of competent tribunals for the
trial of Luropeans at such a distance
from the Presidency Towns as to make
the wide Criminal jurisdiction of the
Sugreme Courts sometimes nugatory,
and always most dificult and oxpensive.

Taking this Bill as far as it went, he
thought that the Council was under
ﬂ-elt obligation to the Honorable

ember for the North-Weitern Pro-
viuoes for ite introduction.
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Mg. LeGEYT eaid, no one felt more
deeply than ho did the weight of obli-
gati-n under which the Council lay
to the Honorable Member for the
North-Western Provinces for the in-
troduction of the Yresent Bill. But
he was sorry he could not support the
Bill. In bringing it forward, he was
suré that the Honorable Mover had
felt that the Code of Civil Procedure,
the rules contained in which were pro-
posed to be followed for the disposal
of cases under this Bill, was an imper-
fect and insufficient measure. He had
N0 objection to the principle involved in
this Bill, of conferring final jurisdiction
on Courts of original jurisdiction.
but he confessed he did not approve of
the Bill as brought forward in. its
present shape, and he would have
much preferred if the whole question
of the re-constitution of the Courts
had been first brought forward. He
ldoked npuu the Bill as a patchwork
_and piocemeal sort of legislation.

Probably this Bill would pass, but
it would tuke some tie before it came
inta operation, since the several local
Governments would probably have dif-
ferent views as to how these Courts
should be constituted, and by whom
they should be presided over. If, there-
fore, instead of this Bill, a measure
had been brought forward having the
eftect of forcing on the question of the
constitution of the Courts, it would
have been the firast step in the right
direction. That the judicial administra.
tion. of this country required improve-
ment, had never been denied. "The
question had been before the Legislature
for several years past, and had been fully
discussed. Very little, however, had
g‘roceeded as yet from that discussion.

be Bill * for the more easy recovery of
small debts and demands” which was
suffered to drop still-born at an ad-
vanced period of gestation, and the pre-
sent Bill, were the only practical at-
tempts which had bern ma§e to amend
the present course of the administration
of Civil Justice; for.the Civil Proce-
dure Bill (he spoke particulerly in
reference to the Presidency of Bom-
bn{) would not alter it in any mate-
rinl point. The judicial administra-
tion required improvement, not from
the untrustworthiness of the Native:
Judges, for he believed there was no
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great extent of corruption among
them. In his opinion there were not
more faithful or assiduous Officers of
Government than the Native Judges ;
but they did not give satisfaction,
and why so? The cause he thought
was attributable solely to the Proce-
dure. He observed that all persons—
plaintiffs, defendants, and witnesscs—
united in condemnation of onr Courts.
Defendants  complained probably “bes
cause they were compelled to pay their
debts, but. plaintiffs had just cause of
complaint. They complained of the te-
dious process of recoveririg what was
their due, and of the still more tedious
process of putting the decree (when
they obtained one) into execution.
‘Witnesses complained of being' taken-
and detained from their homes at n’
very inadequate remuneration. All
these olasses of non-contents had unit-
ed in the outery against the present
system, to which no sufficient answer
had yet been given. But now the
time had arrived when a remedy must
be devised, and that remedy was a total
re-organization of the Courts from the
lowest to the highest. He would pre-
pose only two classes of Courts, namely,
Small Cause Courts with original juris-
diction limited to a certain sum, and
Courts in each district composed of
three Judges having final jurisdiction.
The Small Cause Courts should be pre-
sided over by Judges possessing the
confidence of the people. But he
would not give the present Courts
final juriadiction. The verdict. of the
country was against such a measure,
and he could not sec how the Council
could force upon so large a population
a8 that of India any thing short of
what he had proposed.

This Bill however did not go far
enough. It provided for final juris-
diction under fifty Rupees, and so far
80 good. But it did not meet the uni-
versal objection advanced to giving
certain Judges that power. If it was
intended that Natives should not pre-
side over these Courts, then there
must be European Judges only. He
thought himself that _'Nietl’ves' .should
not preside over these Courts, and
that they ‘should be presided over by
Europeans. But sucﬂ a general in-
novation would require the gravest
deliberation before it was adopted.
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If the Civil Procedure Bill was not
sufficient to make the administration
as perfect as it should be, and he took
the very introduction of this Bill to
be an admission to that effect, he
:would respectfully advocate the post-
ponement of the present Bijl till mea-
sures had been adopted for determin-
ing the question of a reform in the
constitution of our Civil Courta. If
this should bo conceded, he was pre-
pared to move for the appointuent
of a Select Committee to.enquire and
report; on the subject, with instructions
t-+ report progress monthly to the
Council tillits labors on the subject were
completed. In the course of six months,
he thought, the Committce would
have ample materials from which to

repare a law, which, he believed, might
Ee perfectly satisfactory to Govern-
ment and the public. He did nt
think the Code of Procedure would
answer. . Its elaborate provisions were
not necessary, and they must udoPt a
much mere  sinple procedure. The
present system was unsuited to the
genius of the people and was far be-
yond them. They were not prepared
for the niceties of our judicial s)stem.

Under this view of the subject,
he should feel it his duty to op;_)oae at
%reaent the second reading of this

il

Mr. PEACOCK said, every onme
who knew anything of the Courts
of Justice in this country must be
anxious to see them improved. The
coustitution of new Courts presented
various and great difficulties, not only
on financial conaiderations, but also on
account of the materials from which
the Courts must be composed. But he
had no doubt that these difficulties
would eventuslly be got over. Tho
Belect Committee on the Civil Proce-
dure Bill had anxiously considered this
question, but bad not come 'to a final
conclusion.

He was surprised however to hear
the Honorable Member for Bombay
speak as he had dono, when be express-
ed ‘a wish that some one should intro-
duce a Bill to force on a oon-idera!:ion
of the question - Buch a speech might
have come from one who had not been
a Member of the Select Cowmittee on
the Civil Procedure Bill, but the
Honorable Member was 8 Member of
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that Committee. Why the Honorable
Member had changed his opinion,
since that Committee presented their
Report, he (Mr, Peacock) knew not ;
but he found it stated as follows in
the Report of that Committee ;—

“The important subject of the constitution of
the Civil Courts has been wuch considered by
us, and various schemes (chlefly concernin
Bongal and the North-Westorn Provinoes
have been proposed for ideration ; ss yet
we aro not prepared to report upon this snbjeat,
and we do not think it necess to delay the
Report on the several Bills and the further pro-
grees of this Bill, ‘through ita subsequent stagea;:
until schemes have been mutured for all the
Presidencies, and until sanction has beon attain-
ed for the inoreased expenditure which it seems

robable will be ry what I may
ultimately adopted. Whoen the Bills relat-
iu* to Criminal Procedure have been revised b
Sulect Committees, and when it has been cou{
dered in what mode and among what Courts
jurlsdiction fu Criminal matters should be distel-
buted, and also to what extent Appeals in Cri-
minal cases should be allowed, the subject of the
constitution of the Courts and the several schemes
devised mny bs more convoniently discussed in
the form of a soparate Bill. The !lyill propared by
us, as it ncw stands, providos a form orl’roce-
dure fitted equally to the Civil Courts at present
astablished, and to those which mny horoafter
be Jubstitated for them.” '

Now the Honorable Member had
signed that Report. Hud he since change
ed his views P Why did be now wish
sowe one to furce on a consideration of
tae matter and that this Bill be post-
poned P The Council could not provide
for the constitution of the Courts with-
i out consulting the Exeoutive Govern-
' ment, and probably the Home Authori-
 ties, upon the fluanciul question neces-
sarily involved in it. The Select (‘om-
mittce had therefore thought it better
that the Code should not be delayed on
this account. The Honorable Member
for Bombay, however, who had signed
the Report of that Committee, and who
had agreed to it, with one exception
(be, Mr. Peacock, believed), now came
forward to propose a8 postponement of
the Code of Procedure, and to say that
that Code was cumbtous. Why did he

not oppose it, when the Bill was in
Committee ? He (Mr. Peacock) should
have thought from his speech that the
Honorable Member had not been &
Member of that Committee.

He was glad to see this Bill brought
forward. He was an advocate for pass-
ing the former Bill “for the moro masy
recovery of small debts and demands.’
But such strong cbjections had been

made to giving Moonsiffs final juris-
diction even to the extent of fifty
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Rupees, that he did not press the
third reading of that Bill. Her Majesty’s
Commissioners had about the same
time reported that, if the Code of Pro-
cedure were passed, there would be no
necessity for Small Cause Courts.

This Bill would enable’ the local
Governments, with the sanction of the
Buprome Government, to establish
Small Cause Gourts, and, without wait-
ing for sanction, to invest certain
existing Courts with Small Cause juris-
diction. It enabled the local Govern-
ments to appoint better Judges than
now oxiste({) for the trial of small
causes where such Courts might be
considered most necessary, and it gave
them final jurisdiction under fifty
Rupees, Under these circumstances he
was determined to give the Bill his
support.

He could not think it necessary, after
what the Select Committee had stated
in their Beport, to appoint another
Oommittee to consider the constitution
of tho Courts. The Honorable Member
for Bombay could bring the question
again before the Select Committee, or
if he wished to press the whole Council
to & decision upon the subjedt, he could
bring in a Bill of his own. There was
nothing to prevent him from adopting
that course.

[Mz. LeGEYT.—The Select Com-
mittee was discharged.]

The Select Committee had not been
discharged so far as the question of the
re-coustitution of the Courts had to be
considered, as he (Mr. Pepcock) un-
derstood it. It was easy for the Ho-
norable Member to introduce a Bill.
Why should he wish that some one
else should do that which it was com-
petent to himself to do ?

Me. RICKETTS eaid that, after
the good reasons given by the Honor-
able and loarned Member (Mr. Pea-
cock) for the delay in bringing for-
ward the general question of the re-
orgaoization of the Courts, it was
useless for him to say anything on
the subject. They were all aware how
anxious all classes were that the ques-
tion should be pushed forward. Onlya
faw days ago, a paper had been commu-
nicated to the Legislative Council by the
Government of India, being an extract

Mr. Peacock
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from & letter addressed by it to the
Bengal Government, relative to the
necessity of relieving the Sudder Court
of a large mass of its least important
business, in order to allow the regular
number of Judges to dispose of the
most important portion satisfactorily
and without falling into arrears. It
had lately been determined that the
system of full benches for hearing spe-
cial appeals should not" be interfered
with.. Of course expense was augment-
ed by that systsm ; but seeing that all
parties—pleaders, suitors, Judge, and
Government—had expressed approval
of it, it was not thought proper for the
sake of a small saving to alter it. Itap-
peared from the Report of the Select
Committee vn the Civil Procedure Bill
that the question of the re-organiza-
tion of the Courts was postponed on the
ground of expense ; but it was very
desirable that the re-organization of
the Courts should be effected without
any delay that could be avoided.

Mzr. HARINGTON said, he would
endeavor to answer the objections of the
Honorable Member for Bombay, first
thanking the Honorable and learned
Judge on his left (Sir Arthur Buller)
and other Honorable Members for the
favorable notice taken by them ‘of his
humble efforts in bringing in the pre-
sent Bill.

The charge made by the Honorable
Member for Bombay against the Bill
was the same as {nd been brought
against other measures introduced by
him, namely, that it was piecemeal
legislation, but he apprehended that
all legislation partook more or less of
that character,

If he had understood the Honorable
Member rightly, he did not object al-
together to the Bill so faras it went, but
he considered that it did not go nearly
far enough. Now it was just this ob-
jection of not going far enough which

_had been the means of depriving the

North-Western Provinces and the
Lower Provinces of the Presidency of
Bengal at least, for the space of nearly
four years, of the great benefita which
might have been expected to result
from the establishment of Courts of
Small Causes in those Provinces, and
which, if the views of the Honorable
Member for Bombay were adopted by
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a majority of the Council, would, he
ventured tn predict, have the further
effoct of postponing the establishment
of Courts of that description for an in-
definite period. The same objection had
‘already proved itself in one instance a
fatal apple of discord, and, if acted
upon in respect to the Bill under dis-
cussion, such, he feared, would again be
its character.

"765

In the year 1854, Mr. Mills and him-
self were engaged, under the orders of
the Sunreme Government, in preparing
a Code of Civil Procedure for tho use
of the” Courts of the East India
Company in the three Presidencies,
bot' knowing how urgent was the
demand throughout the country for
Courts which should have power sum-
marily to dispose of petty actions of
debt and the like according to a sim-
ple mode of procedure, they put aside
for a time the work on which they
were specially employed, and drew up
a Bill for the more easy recovery of
small debts and demands which tbey
at once submitted for the consideration
of the Governor General in Council,
and which, on the establishment of
this Legislature, was transferred to it
exactly, he believed, in the form in
which it had been prepared by Mr.
Mills and himself.

In that Bill it was proposed that the
Government should have power to cn-
stitute separate Courts of Small Causes
for the trial of the simpler classes of
suits, wherever the amount of litigation
promised to afford sufficient employment
for the Officers appointed to preside in
those Courts, and, where such was not
the case, to invest any of the Judges of
the existing Courts with Small Cause
Jurisdiction, who might be reported by
the Sudder Courta qualified in all res-
pects to exercise the same. This pro-
vision for the gradusl introduction of a
system of Courts of Bmall Causes, as
fitting instruments could be found for
successfully carrying it out, met wjth
the cordial approval, he believed he
might say, of nearly all the local autho-

rities who were consulted at the time, | pos

and who must be regarded as amongst
those best qualified to give an opinion
on the subject. Amongst the autho-
rities who supported the proposition
of Mr. Mills and himaclf, wore the pre-
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sent Lieutenant-Governor of Bengal
and the late Lieutenant-Gorvernor of
the North-Western Provinces,Mr. Col-
vin. The Select Committee, however, to
whom the Bill was referred for repart,
took a different view. They thought
that the Bill did not go far enough,
and they accordingly recommended,
and a Comnmittee of tge whole Council
adopted their recommendation, that the
Section which Mr., Mills and himself
had introduced should be struck out,
and that a new Section should be sub-
stituted for it by which the Court of
every Moonsiff in the Country with-
out distin¢tion would, simply by the
passing ot the Bill, have been consti-
tuted a Court of Small Causes for the
trial of . suits up to the amount of ity
Rupees.

The opinion of the publio on this
amendment was invited by the re-
publication of the Bill, and as was no-
ticed by bim in the remarks which he
hsd ventured to address to the Couu-
cil in introducing the present Bill, the
result of the invitation was an almost
unanimous verdict in favor of the Bec-
tion proposed by Mr. Millaand him-
self, nnd agaiost the amcndment
adopted by the Committee of the
wholo Council on the recominendation
of the Select Committeo. He would

.ot take up the time of the Council

to-day by reading again the opinions
elicited on this point. Those opinions
were embodied in the printed papors
which were in the hands of Honorable .
Members, and any Honorable Member
could refer to them if he pleased.

Before the subject again came un-
der discussion, the Code of Civil Pro-
cedure Prepared in Englond by Ior
Majesty’s Commiesionors for the uso of
the Civil Courts in this country was re-
ceived in Calcutta, and as the framers
of that Code declared that the procedure
which it prescribed would, in the
simpler classes of suits, be cqually
expeditious and economical with that
“llowed in the Courts of Small Causes
at Calcutts, Madras, and Bombay, a
plausible ground presented itself for
tponing the further consideration
of the Bill before the Council, anc it
had continned quietly to slumber in
the Office of the Clerk of the Council
from that time to this, nor did he think
that, in so far as the particulsr amend-
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ment of the Belect Committee to which
he had beon referring was concerned,
its repose would ever be disturbed,
for he could not conceive that in the
face of the strong and decided opinion,
which had been so generally pronounc-
ed against the amendment in question,
the Coancil would insist upon itasa
condition of any Bill of this nature
which might be passed that it should
be enforced at once throughout the
country. As had been rewarked by
him on a former occasion, he did not
think that this course would consist
with their duty to the public.

Had tho original proposition of Mr,
Mills and himsclf been allowed to
stand, and looking to-the very favorable
reception which it had so generally
met with, he certainly did think that
it was a subject of deep regret that it
had been put aside for the amendment
proposed by the Select Committee on
tho Bill, there could scarcely be a
doubt that Courts of Bmall Causes
would long since bave been establisn-
ed at the Sudder Stationa of the differ-
ent Diatricts and in all the principal
Towns and Cities in the interior to the
great benefit of the people residing i
those places ; but the objection mention -
ed by Lim was raised, and what had
been the consequence ? Why, at the
end of 18088, instead of the greater
%arl; of the country being covered with*

ourts of Small Causes, they wore en-
gaged in debating only whether u Bill,
{or the establishinent of Courts of that
description, should be allowed to be!
read a gecond time. ‘

The Honorable Membler fur Bow-
bay in the speech which he had just:
delivered, had given them a sketch of
the Courts which lie was anxious to see
established, but without further infor-
mation, and indeed until the plan of the |
Honorable Member had assumed a more
definite shape, it was difficult to form
an opinion as to its merits. If, however,
the Honorable Member would bring in a
Bill embodying the scheme of Courts
which he was disposed to prefer to the

lan proposed by him (Mr. Harington),
e promised to give it his best atten-
tion, and to ‘divest himself, as far as
?ossible. of those feelings of favorit-
e which overy parent was supposed to
entertain for his own offspring, in

order that he might subject the
AMr. Harington
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measure of the Honorable Member to
a fair and impartial ‘comparison with
the Bill introduced by him, and shovld
the result of that comparison be
fuvorable to the scheme of the Hon-
orable Member and that scheme should
appear to him suited to the part of the
country which he had the honor to re-
preseut, he would at once abandon his
own Bill and support the Bill of the
Honorable Member. But he "beg-
ged the Honorable Member to bear in
mind the great length of time that the
subject of the future constitution of the
Courts in this country had been under
the consideration of the Council, and
that up to the present time little, if sny,
progress had been wade towards -the
solution of this very diflicult”question.
If therefore the Honorable Member
really contemplated introducing a Bill,
he must be allowed to express a hope.
that no time would be lost in bringing
it in. :

1t was scarcely necessary for him
to add that this was not a final men-
sure. e had never.pretended that it
was. It was a beginning: only; but,
a8 remarked by the Honorable and
learncd Judge on his left (Sir Arthur
Buller), it was, he believed, & beginuing
in the right direction, and to show
the extent to which it went, it was
sufficient for him to say that it was
calculated that in the North-Western
Provirces at lenst sixty per cent of the
entire civil business arising within
those Provinces would be cognizable
under the provisions of the  present

‘I Bill should it passinto law; so that,

althougls the Bill eertainly Erufeﬁucd bo

deal with little suits only, he thought
that  the Honorable Member of
Council opposite (Mr.  Ricketts)

would admit that it was not & * little
Bill". 'This brought him to the ob-
servations which had fallen from the
Honorable Member of Council in res-
pect to the large amount of business
which now devolved upon the Sudder
Conrts, and hete alao theBill brought in
by-him would operate most beneficially,
since it proposed to cut off the right of
special appeal to the Sudder Cb&t in
all cases of debt and the like, cogniz-
able under the Bill, ia which the
amount or value of the property in dis-
pute did not exceed the sum of five
hundred Rupees. In every such case,
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under the present system, however tri-
fling in amount, the parties might prefer
aspecial appeal to the Sudder Court,
and the relief therefore which the Bill
would afford to that Court would be
very large.

The Honorable and learned Member
of Council on his left (Mr, Peacock)
had fully answered the objections
made by the Honorable Member for
Bombay to the Code of Civil Proce-
dure which had recently been settled
by a Committee of the whole Council,
and, as regarded that Code, he would
merely repeat what he had formerly
said that, although, no doubt, some of
its provisions were not suited to cases
of the simple character to which the
present Bill was intended to apply, he
still thought that the Code contained
sufficiently simple and summary rules
for the trial and determination of the
simplest classes of suits.

The Honorable Member for Bombay
considered that the Bill left it uncertain
who were to be appointed to preside
in the Courts which it was proposed to
constitute, and whether the Judges
were to be Europeans or Natives, and
he also seemed to think that there
would be some difficulty in finding fit-
ting men for the appointment. He (Mr.
Harington) did not anticipate that the
difficulty noticed by the Honorable
Member for Bombay could arise ;
he had no doubt that, if adequate sala-
ries were given, there would be no
want -of qualified candidates from
amongst whom _suitable selections
might be made. He boped to see some
of the appointments filled by English
Barristers, and with more liberal sala-
ries, he thought that after a little time
it would be found that better educated
and altogether a superior class of na-
tives would be induced to join the
Judicial branch of the public serrice.
But if it was really the case that compe-
tent Judges were not obtainable for
the Courts which he wished to see cs-
tablished, notwithstanding that the
Government might be willing to pay
them'liberally, all that he could say
was that it was useless their attempt-
ing to reform the subordinate Civil
Courts. He had certainly no intention
of excluding natives from sitting as

Judges in the Courts on which the task
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of oarrying out the Provisions of the
Bill would devolve. This, he thought,
was clear from the second Section,
which gave the Government power to
invest any of the existing Courts with
Small Cause jurisdiction, and hs need
not tell the Hounorable Member for
Bombay “hat a very large proportion
of the Judges presiding in those
Courts were Natives. With regard to
the reconstitution generally of tha
Courts in this country not establish-
ed by Royal Charter, with a view to
their improvement, he might observe
thatthe great difficulty with which they
had to contend arose out of the pro-
gent state of the public finances, which
it was fearcd would prove a serious
obstacle in the way of the adoption
of any scheme which they might eon-
sider themselves justified in recom-
mending. The Honorable the Lieu-
tenant-Governor of Bengal had pro-
posed a plan of Courts which had been
generally approved by the Belect
Committee on the Civil Procedure
Bill ; but it was calculated that to
carry it out effectually it would cost
ten lakhs of Rupees at least over and
above the existing judicial charges of
the Presidency of Bengai alone, and
it seemed nlmost hopeless to expect
that the Government would assent at
the present time to this additional ex-
penditure ina single branch of the
public service.

He believed that he had now no-
ticed all that particularly ecalled for
remark in what had fullen from the
Honorahle Mamber for Bombay, and it
only remained for him to press his
motion for the sccoud reading of the
Bill.

RYOTWAR ARREARS (MADRAS
PRESIDENCY),

Maz. FORBES moved that the Coun-
cil resolve itself into a Comrmittee on the
Bill * for the better recovery of arrcars
of Revenue under Ryotwar Settlo-
ments in the Madras Presidency ;" and
that the Committee be instructed to
consider the Bill in the anended form
in which the Select Committee had re-
commended it to be passed.

Agreed to.

Section 1 provided for the repeal of
Act XXI1II of 1856,
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Mz. CURRIE said that Act XXIII
contained a provision for indemnity for
previous acts. In repesling that Act,
it. would be well to eave the indemnity.
Ho therofore moved the addition of the
following words :—

“oxcept so far as relates to indemnity for
any thing done before the passing of that Act.”

The motion was carried, and the
Bection then passed.

8ection 1I provided as follows :—

* Whenever the Revenue or rent of any such
lands {8 withbeld beyond the day on which it
falls due according to the Kistbundy or othor
engagemont, or where uo particular day is fixed,
then beyond the time when such Revenue or
reut becomes payable agresubly to local usage,
the Colleotor shall have autherity to ‘rrocoed for
the recovery of such arrears by the distross and
the snle of the moveable property or the sale of
tha immoveable property of the defaulter where-
ovor found.”

Mgr. RICKETTS said, he wished
to add a Proviso to this Section to the
following purport—

¢ Provided that standing crops, bullocks
necessary to the cultivation of a tenant’s holding,
ploughs, uad impl ts of husbandry, and
the tools of artisans shall not be subject to dis-
traint or sale.”

Tho existing laws excepted all the
articles ahove enumerated, except stand-
ing crops, from liability to distraint or
sale. By Bection 1V  Regulation
XXVIII. 1802 it was enacted that—

‘‘ The ploughs nnd implements of husbandry,
the cattles actually trained to the plough, and the
seed-grain of under-farmers, tenants, or ryots,
shall not be distralned for arrears of rent or
revenue, 80 long as othor property may be forth-
coming oqual to the diacharge of such arrears ;
distrainers devinting from this rule shall be
punished by an award, to tho party aggrieved,
of damages adequate to the injury snatained,
with costs of suit.”

‘The same provision was contained
in Section IV Regulation XVII.
1798, as modified by Section XIV Re-
gulation V. 1812 of the Bengal Code;
and in Regulation XVII 1827 of the
Bombay Code. Unlesa theretore good
reason was shown, it would be well to
make a similar exception in this Bill.
1t could not be good for Government
to be concerned in cutting, carrying,
reaping, and storing crops. Bagquir
woold show the expenses attending suc
procesdings to be a great objection. In
a 3ill relating to the recovery of Go-
vernmeat Revenue, he could not think
it becoming to give powers to sell the
implements of husbandry and tools of
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artisaus when they were withheld
from others.

Me. FORBES said, he was sorry
he could not agree to the proposed
amendment. The old laws provided
for the sale of the crop after “it had
been reaped and gathered, and he
could not see any réason” for saying
that the Collector should not sell a
standing :crop -if he .could »eap. and
thresh it -and then sell the out-turn.
It must be remembered also that .the
present Bill enabled the Collector to
soll the land of a defaul'er, and if
necessary to imprison bim, and it was
not clear of what advantage it would
be to & man to be left in possession of
bis bullock and ploughs when he had
no land to cultivate, Althdugh' the
Bill empowered a Collector to sell the
bullocks of a defaulter, there was no-
thing in it which would oblige him to
do g0 if, all things considered, he deter-
mined that it would be inexpedient to
do so. He(Mr. Forbes) hoped that
this consideration would induce the
Honorable Member not to press his
amendment, '

Mr. CURRIE said that, by Sce-
tion VI, standing crops could only be
distrained and sold when fit for reap-
ing and gathering. 7The crop was the
main security for the Revenue; and
he thought it ‘would never do'to ex-
cept standing crops from distraint al-
together, for that would be to give the
defaulter the opportunity of making
away with them. -

The motion was put and negatived,
and the Bection then passed.

Sections 1IT and 1V were passed as
they stood.

Section V provided for the with-
drawal of distress on tender of arrear
and cxpenses “ in the presence of two
credible witnesses.”

Me. RICKETTS moved that the
words above quoted be omitted.

The motion was carried, and the Sec-
tion as amended then passed.

Bections VI to XIV were paesed as
they stood.

Section XV was passed. after verbal
amendments.

Section XVI was passed as it stood.

Bection XVII was pnssed aftcr &
slight amendment.
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Sections XVIII to XXIII were pass-
cd as they stood. :

Section XX IV provided for the arrest
of the defaulter where arrears could
not be liquidated by distress.

Mz. RICKETTS said, be had a few
words to'add to this Section. In dis-
cussing the Code of Civil Procedure,
the Council had lately decided that
{)ersons should not be imprisoned for
ong torms for small sums. Adopting
this principle he would move the addi-
tion here of tho following words :—

“But nc peraon shall be imprisoned on
account of an arrear of revenue for & longer
poriod than two years, or for a longer period
than six months if the arrear does not exceed
five hundred Rupees, or for a longer period
' than.three months if the arrcar does not

exceed fifty Rupees.

Mg. FORBES explained that this
Section provided only for cases where
the debtor had been guilty of wilful con-
cealment, or of some fraudulent trans-
action. Practically speaking, it was a
power which would hardly ever be ex-
crcised. There was this difference be-
tweon the part of the Civil Procedure
Code to which the Honorable Member
had referred, and the prosent Section.
The Section of the Code of Civil Pro-
cedure provided for tho case of a man
who could pay his debt but could not,
while this Section was to refor to those
who could pay and would not.

The motion was put and carried, and
the Section as amended then passed.

Section XXV was passed after a
slight amendment.

Sections XXVI and XXVII were
soverally passed as they stood.

Section XXVIII was passed after.a
slight amendment.

Sections XXIX to XXXI, and the
Preamble and Title, were severally
passed as thoy stood. .

The Council having resumed ite
sitting, the Bill was reported.

SALES OF LAND FOR ARREARS OF
BEVENUE (BENGAL).

Me. GBANT moved that Mr.
Ricketts be added to the Select Com-
mittee on the Bill “to improve the law
relating to sales of land for arrears of
Revenue in the Bengal Presidency.

Agreed to.
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SMALL CAUSE COURTS (MOFUSSIL):

Mz, HAKRINGTON moved that the
Bill “for the establishment of Courts
of Small Causes beyond the local Limits
of the jurisdiction of the Supreme
Courts of Judicature established by
Royal Charter” be reforred to a Select
Committee, vonsisting of Mr. I'eacock,
Mr. LeGeyt, Mr. Cuwrrie, Mr. Forbes,
and the Mover.

Agreed to.
NOTICES OF MOTION.

Mzu. CURRIE gavo notice that he
would, on Saturday next, move the
second reading of the Bill “to amoend
the law for the trial of Officers of the
Bongal Pilot Service accused of breach
of duty.”

Also thoe third reading of the Bill
“for maling better provision for tho
carc of tho persons and property of
Minors in the Presidency of {“ort
William in Bengal.”

And for & Committee of tho whole
Couacil on the Bill “for the amend-
ment of the law relating to Merchant
Seamen.”

IMPRESSMENT OF CARRIAGE AND
SBUPPLIES FOR TROOPS (BENGAL).

Mg, LEGEYT moved that a com-
munication, received by him from the
Bombay Government, bo laid upon the
table and referred to the Select Com-
mittee on the Bill “to amond the
law regarding the provision of Car-
riage and Supplios for Troops and
Travellers, and to punish unlawful im-
pressment.”

OATHS AND AFFIRMATIONS,

Mgr. CURRIE moved that the draft
of the letter to the Government of
Indis and the local Governments on
the subject of Judicial oaths and affir-
mations (which was circulated by the
Clerk for approval) be adopted.

8re JAMES OUTRAM moveG that
the following words be inserted after

N
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the word “porsons” in the 1st para-
-graph of the letter:—

“ Enropean or Native, selocted for their

knowledge and experience, without reference | .

to class or position, and whether QGovern-
ment employcs or not.”

Agreed to.

Sir JAMES OUTRAM moved that
the following question be inserted in
the letter, namely :—

g it desirable that false testimony by wit-
nesses after simple, affirmation or = warning
should bo liable to the same penaltics as now
assigned to porjury undor oath P

Aftor some conversation, the motion
‘was by leave withdrawn. -

Me. LEAEYT moved that the fol-
lowing question be inserted in the
letter, namely :—

“Ts it desirablo that every Court before
which & witness is judicinlly exumined should
Tuwve the power of inflicting sunmary punish-
ment for wilful filse tentimony P

“1s it desirable, in the event of summary
punishiment beéing sanctioned for false - testi-
mony, that tho present penalties for perjury
should bo restricted to fine for lesser, and to
a moderate imprisonnent and fine for n.ore
serious cases P

* 18t dosirabla that there should be a right
of appenl against such convictions, or would it
be preferable to provide that all sentences
should be subject to the confirmation of the
next Superior Court ?”

Mg. CURRIE said, theso questions
were not directly conneeted with the
guestions upon which the Council had
determined to ask for information, and
they had not been brought under the
consideration of the Council. He felt
some difficulty, without further consi-
deration, in expressing any opinion on
them, but his immediate impression was
that it would be very ‘unadvisable to
give to every Court the power of pu-
nishing summarily any witneas who, it
might think, was giving false testimony.
The subject, however, was altogethér dis-
tinct from that before the Council, and
he thought that it should not be mixed
epwithit. =~ ¢ ' '

"Tas VICE-PRESIDENT agreed,
wnd said that the questions had refer-
ence more properly to the Code of
Criminal Procedure,
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The motion was by leave withdrawn,
and the letter, as amended on Sir James
Outram’s motion, adopted.

The Council adjourned.

, [ 1
Saturday, December 4tk, 1858.
PRESENT.
The Hon'ble the Chief Justice, Fice- Prenident,
in the Chair. -

Hon. J. P. Grant. E. Currie, Esq. ’
Hon. Lieut.-Genl. Si¥ | Hon, Sir A. W. Buller.
J. Outram, H. B. ' Hurington,

Hon. H. Ricketts. Esq.
Hon. B, Pencock. and
P, W, LeGeyt, Esq. | H. Forbes, Esq.

PILOT COURTS (BENGAL.

Mz. CURRIE moved the second read-
ing of the Bill “ to amend the law for
the trial of Officers of the Bengal Pilot
Service for breach of duty.” .

Tus VICE-PRESIDENT said, he
must for himself say that, although he
had no desire to interfere with the second
reading, he did not think the Bill pro-
vided the best tribunal for the trial
of Pilots. The original constitution of
the Court was based on the .principle of
composition of forces, Certain.- Mer-
chants were to be Members of the Court,
becauss, a8 Merchants, they were inter-
ested in shipping and in the safe naviga-
tion of the river and port. Certuin Pi-
lots were to be Members of the Court,
because, as Pilots, they were interpsted
in geeing that no member of the service
suffered injustice. Certain ShipCaptains,
both because they were interested in
secing that no ships, through negligence,
wero run ashore, and also because they
might be supposed ' to bring to the
enquiry that professional knowledge
which was so necessary. The Honorable
Member for Bengal now proposed to
Teave out the' Pilots, t 'which 'he (the
Vice-President) had no great objection,
if they' were found to have too great
a'bias’; and he proposed to retain two
Merchants and ‘one Captain. He
thouglrt thero was no great ‘use in re-
taining ‘80 “wmuch of the wmercantile

eloment. As far as his experience of





