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curred to him that, in order to save
the time of the Council, it was desir-
able that a Select Committee should be
appointed to reconsider the Chapter.
With the assistance and advice of the
Honoreble and learned Vice-President
on such a Committee, he (Mr. Haring-
ton) hoped that some Sections would be
framed which would be readily agreed to
by the Council at large and would satisfy
the public. It was for this reason that
he had moved for the appointment of a
Select Committee. But, as he had
already observed, he would not press
the motion after what had been stated
by the Honorable and learned Vice-
President. He had preparéd - some

Sections to take the place of Chapter

X, to which he thought no reasonable
objection could be urged, and he should
do himself the honor of proposing
these Sections for adoption on Satur-
day next.

The Motion was then by leave
withdrawn ; and the consideration of the
‘Bill'having been postponed, the Council
resumed its sitting.

The Council adjourned.

Saturday, August 10, 1861,
PRESENT :

The Hon'ble Sir Henry Bartle Edward Frere,
Senior Member of the Council of the Go-
vernor-General, presiding.

Hon’ble Major-General | Hon'ble Sir C. R. M.

Sir R. Napier, Jackson,
H. B. Havington, Esq., and
H. Forbes, Esq.,

W. 5. Seton-Karr,
C. J. Erskine, Eaq., Esq.

CRIMINAL PROCEDURE.

. TaE CLERK presented to the Coun-"

cil, u Peoiitiou froin the Landholders’ and
Commercial Associntion of British India
and of the Calcutta Trades Association,
praying for a modification cf the Clause,
which had been inserted insthe Bill for
simplifying the Procedure of the Courts
of Criminal Judicature not established
by Royal Charter, giving all the Civil
Courts in the Mofussil, in cases when
the offence of contempt was committed,
power to take cognizance of the same
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and to adjudge the offender to punish-
ment as authorized by the several Sec-
tions of the Penal Code applicable
thereto.

Sik CHARLES JACKSON moved
that the Petition be read.

Mz. HARINGTON said that,” hav-
ing regard to what was the usual
practice of the Council, he considered
that this was not the proper time for
reading this Petition. He would sug-
gest that the reading of the Petition be
deferred until they went into Com-
mittee on the Criminal Prccedure Bill
to which the Petition related. That
would be the proper time for reading
the Petition. He had not read the
Petition, but, understanding that it re-
ferred to Chapter X of the Code, he
begged to remind the Council that he
had given notice'ef some amendments
in that Chapter. T

Sik CHARLES JACKSON said,
he would rather that the Petition were
read now. R

The Motion was carried, and the
Petition read accordingly. C

Sik CHARLES JACKSON moved
that the Petition be printed.

Agreed to.

Mr. ERSKINE said ‘that, as some
misconception seemed to prevail with
regard to the purport of a Section
which he had introduced a fortnight
ago, and as the Petition which had
just been read contained an expression
which, unless he was mistaken, might
be intended to refer to' that Section;
perhaps it might be well that he should
at once say one or two words on the
subject. It was not his purpose, of
course, to enter at that time on the
general question as to the manuer in
which contempts of Court should be
punished. That question would be
more properiy and more satisfactorily
discussed when the Henorable Member
for the North-Western Provinces should
bring the whole Chapter relating to
contempts, in an earlier part of the
Code, once more under the consi-
deration of the whole Council—as he
had engaged to do. But it seemed to
be supposed in some quarters that the
Section prepared by Mr. Sconce for
lngertion in the Chapter relative to
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appeals, and proposed to the Council
a fortnight ago by himself (Mr.
Erskine), contained some proposal for
enhancing the powers of certain Courts
in dealing with contempts committed
by certain classes of persons ; and that
the Section for that reason had been
strenuously opposed by some Honor-
able Members of the Council. He
need hardly remind any Honorable
Member then present, or, indeed, any
one who had read the Section re-
forred to, that this supposition was
altogether erroneous ; that the Sec-
tion did not relate to the original
jurisdiction of any Court, or propose
to extend the powers of punishment of
any Court in respect to contempte ;
that, on the contrary, it was expressly
intended to provide a remedy against
possible abuses of the powers assigned
in a former Chapter to different classes
of Civil Courts, by opening up a way of
apperl in all cases ; and that, in this
view, the Section had been adopted by
the Council without a division. He
was not aware that any other new
Section, which could be supposed to
have the effect described in the Petition,
had been recently introduced by any
other Honorable Member. The gene-
ral discussion which took place about
o fortnight ago, when the Section
moved by him (Mr. Erskine) was
agreed to, had certainly convinced him—
and, he believed, had convinced most
Members of the Council—that the
Chapter relating to contempts, which
had been passed some weeks before,
required to be thoroughly revised and
re-cast. But the Honorable Member
for the North-Western Provinces had
already undertaken to submit to the
Council an amended Chapter X ; and
he trusted that, when those amend-
ments should have been carefully con-
sidered and discussed, the result wo_uld
be the enactment of provisions relating
to coutempts, to which no reasonable

objection could be made. .
JSIB BARTLE FRERE said, he

reatly regretted that the Honor-
Eble an cI%Ixr.rned Vice-President was
prevented by illuess from being in Lis
place to-day. Had he been here, he
could have betler explained the mis-
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conception under which the gentlemen
who had presented this Petition ap-
peared to have been laboring. He
(the Vice-President) would have been
able to point out that every part of the
Code which bore on this subject, as it
stood to-day, was substantially as it
left his hands when he was the Legis-
lative Member of the Supreme Council.
The law relating to contempts in Civil
Courts, to which this Petition particu-
larly referred, was Act XXX of 1841.
That law gave Civil Courts the power
of fine up to two hundred Rupees and
simple imprisonment up to one month ;
and when this question was-last under
discussion, he (Sir Bartle Frere) dis-
tiuctly stated that nothing further was
required in his opinion by the Civil
Courts than a continuance of that
power. In all that was pointed out in
the Petition as to that law having been
in force for nearly twenty years with-
out its provisions having been com-
plained of either as not being sufficient-
ly stringent or as giving too much
power, he entirely concurred, as he had
always done. The ‘question of any
alteration or enhancement of the pun-
ishment prescribed in the existing law,
for contempt in Civil Courts, had been
raised, aud criminal imprisonment for
such contempts had been proposed, not
by him (Sir Bartle Frere) or by any
Member of the Executive Council, but
by the Honorable and learned Vice-
President himself. In all that the Pe-
titioners required on this point, he
(Sir Bartle Frere) entirely went with
them, and he was ready to vote for any
measure which would give effect to
those views.

But there was one paragraph of the
Petition which he thought it only dae
to the Government to notice, though
it did not relato to this portion of the
Act under discussion. It was that
paragraph in which they said—

¢ "I'hat the views of the independent Euro-

n community with regard to the great in-
Justice of any mcasuare of this character or ten-
dency have been so frequently expressod that
your petitioners consider it unnecess to re-
capitulate them. Your petitioners, however,
would humbly submit that the frequent at-
tempts which have boen made of late to sub-

ject Europeans to the Mofussil Criminal Courts
60



Ry

891  Registration of

and Native Magistrates, and the warm support

_which such a proposal invariably receives when-

ever it’is brought forward, are calculated seri-
ously to discourage the settlement of English-
men in the interior, and. to awaken in their
minds grave distrust and suspicion of the poli-
¢y of Government.”

Now these were words of very con-
sidcrable import, coming as they did
from a body of such respectable gentle-
men who represented the Landed and
Commercial interests of this Province ;
and he should be sorry indeed to think
that anything which the Government
had done gave color to the apprehen-
sions which they had expressed. He
knew of no act of the Government of
India, certainly of no late act, or of
any which had been doue since he had
had the honor of holding a seat in the
Government of India, to justify any
such apprehensions. The policy of
the Government of India for many
years past was in accordance with the
words of the Charter Act of 1833
which had been so often quoted and
which could.not be too often repeated.
They were :—

« And be it enacted that no native of the
said torritories, nor any natural born subject of
Her Majesty resident therein, shall by reason
only of his religion, place of birth, desgent,
color, or any of them, be disabled from holding
any place, office, or employment under the said
Company.”

These views were repeated in Her
Majesty’s Proclamation of the 1st
November 1858, where she said :—

“ We hold ourselves bound to the natives of
our Indian territories by the same obligations
of duty which bind us to all our other sub-
jects ;”

and then went on to say :—

¢ And it is our further will that, so far as
may be, our subjects, of whatever race or creed,
bo frcoly and impartially admitted to offices in
our servico, the duties of which they- may be
qualified by their education, ability, and in-
tegrity, duly to discharge.” -

Theso words justly represented the
policy which it was the wish of the
Government of India to carry out.
But they were not the words of the
Government of India. They were the

Sir Bartle Frere
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words of the Sovereign of England
and of the Legislature of England,
embodying the views of some of the
greatest statesmen and philanthropists
of modern days, men whose memories
would be cherished as long aa the
English language and the English
nation should endure. The policy
thus enunciated was not for India only.
It was a part of that system which had
made England the example and envy
of all other free people, the wonder
and the dread of all despots. "It was a
policy which he believed could mever
be reversed as long as England conti-
nued to hold her foremost place among
the nations of theearth. The Govern-
meut of India further believed that the
words he had quoted described the
policy calculated mot ouly to secure
the peace and prosperity of the
many nations of India, but to give
to the industrious and enterprising

_Englishman fres scope as a settler in

this country. They believed that, by
acting on this policy, Government would
best secure the profitable residence of
Europeans in every part of this country,
gettler could
apply his energy and cdpita} and bring
those kindly and humane feelings and
that love of justice which are inherent
in his race to bear upon the moral and
material advancement of India. There
were other observations on this subject
which he would not, in the absence of the
Honorable and learned Vice-President,
obtrude on the Council. He would
ouly further add that, in the belief that
the policy embodied in the words of
the Charter Act and of the Proclama-
tion which he had quoted was the best
for India, it was the purpose of the
Government of India firmly to act on
it through good report and through
evil report, as long as God would give
them power and strength to carry. it
out ; and in so doing the Government
were fully coufident that they would
secure. the assistance of all right heart-
ed Englishmen whether they belonged
to the official or non-official class.

REGISTRATION OF ASSURANCES.

Mr. FORBES presented the Report
of the Select Committee on the Bill
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“to provide for the Registration of
Assurances.”

LIMITATION OF SUITS.

Sk CHARLES JACKSON, in the
absence of the Vice-Presideut, post-
poned the Motion (which stood in the
Orders of the Day) for the first read-
ing of a Bill to amend Act XIV “of
1859 (to provide for the limitation of
suits).

&
CRIMINAL PROCEDURE.

The Order of the Day being read
for the adjourned Committee of the
whole Council on the Bill ¢ for simpli-
fying the Procedure of the Courts of
Criminal Judicature not established
by Royal Charter”, the Council resolved
itself into a Committee for the further
consideration of the Bill.

Mr. HARINGTON said he would
ask the Committee to go back to Sec-
tion 318 which prescribed the forms of
finding and sentence. It would be in
the recollection of the Committee that
considerable alterations had been made
in the Chapter relating to Juries, and
the amendments which he proposed to
introduce in Section 318 were simply
intended to carry out the alterations
made in that Chapter. They involved
no change in the substantivelaw as
settled by the Committee, and related
ouly to the forms in which the finding
of the Jury was to be delivered and
the sentence of the Court recorded.

Sik BARTLE FRERE asked if the
Committee could not proceed with the
consideration of Chapter X.

Mr. HARINGTON said that he
had given notice of some amendments
in this Chapter ; but he thought it
would be better to defer thejr consi-
deration until Saturday next when
they might hope that the Honorable
and learned Vice-President would
have recovered from thc indisposition
which had prevented his attendance to-

day. After what had fallen from the
Honorable Member of the Government
{Sir Bartle Frere) and the Honorable
Member for Bombay before they went
into Committec upon this Bill, .he was
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anxious that the amendments of which
he had given notice should be read by
the Clerk of the Council. They might
then be allowed to lie over until the
next meeting of the Committee. He
did not wish to discuss the proposed
amendments at this time, but he desired
at once to correct a mistake into which
he thought the Honorable Member
of the Government (Sir Bartle Frere)
who had spoken on the Petition
which had been read to the Coun-
cil to-day, had fallen in the remarks
which lhe had made on that Petition.
The reading of the Patition before they
went into Committee upon the Bill to
which it related, and the debate which
had followed the perusal, were, he
thought, somewhat irregular. It was
customary when a petition relating
to & Bill which was before a Com-
mittoe of the whole Council was pre-
sented to the Council, to cause it to
be read when the Council were sitting
in Committee vpon the particular Bill
to which the Petition referred, and he
could not understand why this practice
had been departed from on the present
occasion. But he would not dwell
further upon the point. He under-
stood the Honorable Member of the
Government to say that no Member of
the Executive Government had agre=d
to the punishmment for contempts of
Court being increased when the con-
tempt was committed against a Civil
Court, and the Honorable Member
had expresssd himself as quite satisfied .
with the luw as now in operation under
which a fine of two hundred Rupees,
commutable to one month’s imprison-
ment in the Civil jail in default
of payment, was the highest punish-
ment that could be awarded. Tho
Code of Criminal Procedure before the
Committee did not deal with the ques-
tion as to what were suituble punish-
ments for the various classes of offun-
ces cognizable by the Courts. It was
the Penal Code which defined the ex-
tent of punishment, and any increase in
the penalty for contempts of Court was
made in the Penal Code which was
passed lnst year, not in the Criminal
Procedure Code which was still under
cousideration. Now he believed hLe



895 Criminal

was right in saying that when the Sec-
tion of the Penal Code which treated
of the offence of contempt of Court and
wprovided the punishment for that
offence, was adopted, every Member of
‘the Executive Government who was
present at the time, including the
Honorable Chairman (Sir Bartle Frere),
had voted for it. That Section applied
equally to contempts against Civil and
Criminal Courts, and having voted for
the Section, he (Mr. Harington) was
not at all prepared to say that the
maximum punishment prescribed by the
Section should never be awarded in
any case of contempt against a Civil
Court, much less that the punishment
for contempt committed against the
Civil Courts should be restricted to
the provisions of the law of '1841.
He had not gone into the question

as to what Courts should ad-
minister the law. That was altoge-
ther a distinct question. But he was

quite prepared to alter the Procedure
Code 80 as to take away all reasonable
ground of complaint against it and to
do what was right and proper. The
amendments prepared by him would
remove many of the objections which
had been stated in the Petition read
to-day, to Chap.er X of the Code as
it now stocd. He hoped that those
amendments would be adopted.

Sir CHARLES JACKSON said, he
thought it would be better to go on
with the other parts of the Code first,
and postpone the consideration of Chap-
ter X till Saturday next. He knew
that the Honorable and learned Chief
Justice had some definite views on the
subject, and he thought it desirable that
the Committee should avail themselves
of his assistance in the matter. .

Sir BARTLE FRERE suggested
that. it wonld save tima if the Chapter
could now be settled in the form in
which the Committee were willing to
pass it subject to any alterations or
criticisms which the Honorable and
learned Chief Justice might feel dis-

sed to offer on Saturday next.

Sik  CHARLES JACKSON said
that the criticisms of the Homorable
and learned Vice-President after the
Chapter was settled, would be quite a

Mr. Harington
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different matter from the benefit of his
advice and assistance during the dis-
cussion on the Chapter.

Mgr. HARINGTON said, he was
quite prepared to go on with his amend-
ments to-day. Personally he had no
objection to the Committee proceeding
with them at once; but he begged to
call attention to the fact that the Com-
mittees were not now dealing with a
part of the Code which had not yet
been settled. What was proposed wasy
to go back to a Chapter which had
already been settled and to re-cast that
Chapter. The Honorable and learned
Vice-President was present when the
Chapter was settled, and he believed
he was right in saying that the only
amendments which were made.in the
Chapter when it passed through Com-
mittee were made on the Motion of the
Honorable and learned Vice-President.
This was, he thought, an additional
reason for their not going into the
Chapter again to-day in the absence
of the Honorable and learned Vice-
President and making perhaps impor-
tant alterations in it. .

Mg. SETON-KARR said that, look-
ing to the important principles involved
in this Chapter, to the animated dis-
cussion which took place on this head
a fortnight ago, and to the part which
the Honorable and learned Chief Jus-
tice had taken in the framing of the
Chapter and in the discussion ge-
nerally, he thought it would be advi-
sable to postpone the consideration of
this question until the Honorable and
learned Chief Justice could attend, and
he should accordingly vote for the
postponement of the consideration of
this Chapter.

Mr. HARINGTON then proposed
that his amendmengts should be read.

Mg. ERSKINE said, ke had no wish
to interfere with any course of proce-
dure which might be regarded gs ad-
vantageous by the Council. But he
confessed he did not quite see the object
of allowing these amendments to be
read at present if no discussion was
to follow. That might have the ap-
pearance of pledging Honorable Mem-

bers to the principles of those amend-
ments,
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- Mz. HARINGTON said that, if his
amendments were merely put from the
Chair to-day and no discussion took
place upon them, he should not consi-
der any Honorable Member pledged to
or bound by a single word in the
amendments. What he wished was
that his amendments should appear
to-day on the records of the (Coun-
cil. Having moved the amemﬂents,
which he was prepared to do with-
out comment, he was quite willing at
once to move that their further con-
sideration be postponed until Saturday
next.

Mr. ERSKINE said, he had not
the least wish to oppose the proposal
of the Honorable Member on the condi-
tions explained by him.

MRr. HARINGTON then read the
following Sections with the permission
of the Committee ; and having done
80, he moved that the Sections be al-
lowed to lie over until Saturday

next:—

“ When any such offence as is described in
Section 175, 178, 179, 180, or 228 of the In-
dian Penal Code, is committed in any Court,
Civil or Criminal, it shall be competent to such
Court to cause the offender to be detained in
custody, and at the rising of the Court to take
cognizance of the offence, and the offender
shall be liable to punishment as authorized b
the said Sections. In any such case in which
a Court subordinate to the chief Civil Court of
original jurisdiction in the District, or in which
any Magistrate exercising powers less than
those of a Magistrate shall consider that the
offender should be imprisoned, or that & fine of
larger amount than 200 Rupecs should be im-
posed upon him, such Court or Magistrate shall
not pass sentence, but shall record the facts
constituting the contempt with any statcment
the offender may make, and the findin, there-
upon, and shall refer the case to the Court or
Magistrate to which such Court or Magistrate
is subordinate. The Court or Magistrate to
which the case is referred shall pass suph
sentence or order as to such Court or Magis-
trate shall seem pr%ger and which shall be
according to law. When a case 18 referred
under this Section, the offender shall be de-
tained in custody ::l::il tlI:e decision Igﬁ tl';:

uperior Court 18 e known, or
Edll::itted to bail if sufficient bail be ten ered
for his appearance when required. The im-
prisonment adjudged under this Section shall
be in the Civil jail. w

When a person has been senten to
pnnishment,p:r whose case has been referrod,
under the last preceding Section, for refusing or
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omijtting to do an{ thing’ which he was re-
quired to do, it shall be competent to the Court
to remit the punishment, or, in case of reference,
to discharge tho offender on the submission of
the offender to the order or requisition of such
Court.

When any such offence as is described in™?
Chapter X of the Indian Penal Code, except :
Sections 175, 178, 179, and 180, is committed }
in contempt of the lawful authority of any )}
Court, Civil or Criminal, by a European Britis]‘; {
subject, such offence shalr be cognizable only
by & Magistrate who is a Justice of the Peace,
and such Magistrate shall have the same
powors of punishment for such offence, which
are vested by the Statute 53, George III, c.
155, 8. 105, in a Justice of the Peace for the
punishment of an assault, and may deal with
the offender on conviction in the same manner
a8 is provided in that behalf in the said Statute,
If such Magistrato shall consider the offence to
require a more severe punishment than a Jus-
tice of the Peace is competent to award under
the said Statute, hc may commit the offender
to a Supreme Court of Judicature. If the
Judge or Magistrate of the Court:against which
the offence is committed is not a Justice of the
Peace, he shall send the offender to a Justice
of the Peace to be dealt with under this
Section.”

Sk BARTLE FRERE thought that
they should be very much expediting
matters by proceeding to vote on the
Sections now, reserving to themseclves
the power of altering them next Satur-
day, should they be disposed to do
go after hearing the criticisms of
the Honorable and learned Vice-Pre-
sident.

Mr. FORBES said that he was in
favor of postponing the consideration
of the Chapter till next Saturday. He
thought that the Honorable Member
for the North-West had referred to
a point of some importance in say-
ing that the Honorable and learned
Vice-President had himself drawn up
the whole of the Chapter which it
was now proposed that they should
smend. In his (Mr Forbes’) opinion
it would be hardly courteous to the
Honorable and learned Chief Justice,
who had taken great interest in the
matter, to altcr tho Chapter in his
absence.

Sir BARTLE FRERE said, as the
Honorable Member for Madras thought
it would be discourteous to the Honor-
able and learned Chief Justice if the
Committee were now t0 proceed with
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the revision of Chapter X, there was an
end of the matter. :
" “The consideration 'of the Chapter
was accordingly postponed. :
Mr. ERSKINE moved the insertion
of the following Clause in Section 3,
the object of which was to reserve
the powers of Assistant Sessions
Judges:—

« 1t shall be lawful for a Sessions Judge in
the Présidency of Bombay to delegate cases for
trial by an Assistant Sessions Judge : and
such Assistant Sessions Judge shall be com-
petent in such cases to pass sontences within
the following limits :—Twmprisonment of cither
.description—for & term not exceeding seven
years (including such solitary confinement as is
authorised by law), or fine, or both. If the son-
tence be one of iiprisonment for a term exceed-
ing three years, it shall be passed subject. to
confirmation by the Sessions Judge. The Scs-
sions Judge may review and hear appeals
against the proceedings of his assistants, and
may confirm and amend (but not 80 as to en-
hauce), or may rceverse their sentences or
orders. It shall not be competent to an Assist-
ant Scssions Judge to review or hear an
appeul against the proceedings of a Magistrate.”

Agreed to.

Mr. HARINGTON said, he was

" anxious to move the introduction, after

Section 36, of two Sections of which he

had given notice. The object of those

. Sections was to extend to this country

what was known as Lord Campbell’s

Act relating to thefts, embezzlement,

and other similar offences. The Sec-
tions were as follows :—

“ If, upon the trial of any person charged
with the oftence of dishonest misappropriation
of property under Section 408 of the Indian
Penal Codo, or of dishonest misappropriation of
property possesscd by a deceased person at the
time of his death under Section 404 of the

- said Cude, or of criminal breach of trust under
Scction 405 of the said Code, or of crimninal
breach of trust as a carrier wharfinger or
warehouse-keeper under Section 407 of tho
snid Code, orof criminal breach of trust as a
clerk or servant undor Section 408 of the said
Code, or of criminal breach of trust asa public
sorvant or as & banker merchant or agent
under Section 409 of tho aaid Code, it shall he
proved that he took the property in question in
auy such manner as to amount to the offence of
theft under Scction 878 of the said Code, or of
theft in any building tent or vessel under
Scction 380 of the said Code, or of thoft as a
clerk or servant of property in possession of his
master under Section 381 of the said Code, he
shall uot be ontitled w be acquitted, but the
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Court, or Jury, in cases tried by Jury shall be at
liberty to return as their finding that such
person is not guilty of the offence charged, but
is guilty of the said other offence under the
said Section 878, Section 380,. or Section 881,
as the case may be, and thereupon such person
shall be liable to be punished in the same man-
ner a8 if he had been found guilty upon a charge
under such Section. ’

In like manner, if, upon the trial of any
person charged with the offence of theft under
the Section 378 of the said Code, or the
offenc® of theft in & building tent or vessel
under the said Section 380 of the said Code,
or of theft as a clerk or servant of property in
the possession of his master under the said
Section 881 of the said Code, it shall be proved
that he took the property in question in any
such manner as to amount to the offence of
dishonest misappropriation of property under
the said Section 403, or the offence of dishonest
misappropriation of property possessed by a
deceased person at the time of his death under
the said Section 404, or the offence of criminal
breach of trust under the said Section 405, or
the offence of criminal breach of trust as a
carrier wharfinger or warehouse-keeper under
the said Section 407, or the offence of criminal
brench of trust as a clerk or servant under the
said Section 408, or of criminal breach of trust
a8 o public sorvant or as a banker merchant or
agent under tho said Section 409, he shall not
be cntitled to be acquitted, but the Court or
Jury, in a case tried by Jury, shall retarn as
their finding that such person is not guilty of
the offence charged, but is guilty of the said
other offencc under the said Section 403, Sec-
tion 404, Section 405, Section 407, Section 408,
or Scction 409, as the case may be, and there-
upon such person shall be liable to be punished
in the saine manner as if he had been charged
and found guilty under such Section, and no
person tried for theft,” dishonest misappropria-
tion- of property, or criminal breach of trust
under any of the said Scctions of the said
Code, shall be liable to be afterwards prose-
cuted for theft, misappropriation of property,
or criminal breach of trust under any of the

said Scctions hereinbefore mentioned upon the
same facts.”

MR. ERSKINE said, he did not
desu:e to oppose the adoption of these
Sections; indeed, as he had only re-
ceived them last evening, it had been
impossible for Lim to give them more
than & passing consideration. He
msbed_. therefore rather to offer a
suggestion with regard to them. He
observed that Section 205 of the Code
of Procedure allowed a Court at any
stage of a trial to alter the charge ;
while Section 208 provided that, in
all such cases of alteration, the accused
person should have the right to recall
and cross-cxamine any witness who

Saud|



!j

—

901 Criminal

migl}t have been examined. But the
Sections now proposed, as he under-
stood them, would give power to the
Jury, even after they had retired to
find their verdict, to bring in a fresh
charge against the accused; who, in
that case, although the charge would
have been altered, could have no op-
portunity of altering or adding to his
defence. For instance, a person®night
be charged with theft, and, though
acquitted of that crime, might still be
convicted, without further evidence
and without being allowed to make a
fresh defence, of criminal Lreach of
trust of an aggravated kind. If that
would be the effect of the Section, he
thought it would require re-consider-
ation.
Sir CHARLES JACKSON said.
the principle of the amendment was
not unknown to the English law. In
the Criminal Procedure Act prepared
by Lord Campbell, and exteuded to this
country in 1852, there would be found
a very similar provision. By *Section
13 of that Act, if a person were tried
for embezzlement and was found guilty
of theft—or, vice versa, if tried for
theft and found guilty of embezzlement
—the Jury might find him guilty of
theft, though charged with embezzle-
ment or, vice versé, find him guilty
of embezzlement though charged with
theft. Now the principle was this.
The evidence in such cases was gene-
rally of the same nature, and the ac-
cused person was required in either
case to show how he became pos-
gessed of the missing property, and
the variance was no surprize upon him.
Section 208, however, seemed to him
to apply to a different state of things.
That Scction provided that, in all cases
of amendment or alteration of a charge,
the accused person should be allowed
torecall and cross-examine any witness
who might have been examined for the
prosecution ; wherens this Sectiou ap-
plied to cases where the charge was
not altered or amended, but where
the offence actually proved was very
much of the same nature with that
charged. But the principle of such
a Clause required that it should be
confined to cuscs of a very similar
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nature. It could not be applied to all
cases. For instance, suppose a man
was charged with cutting and wound-
ing, and it turned out afterwards that
the man whom he had wounded died :
in gerious cases of that kind this Sec-
tion would not be applicable. But
there should be a new charge, and
the accused should be allowed to recall
and cross-examine any witness., If
the amendment now proposed had ap-
plied to indictments for trivial offences,
such as that, for instance, of a ser-
vant who embezzled money which he
ought to have paid to his master ;
in such a case the servant -was bound
to show how the money came into his
hands ; and whether he were tried for
theft or embezzlement, there would be
no‘great variance in the proof, and the
line of defence would be much the
same. The same might be suid with
regard to the other offences, into which
the speaker went at some length.

Mr. HARINGTON said, he should
only injure his case if he attempted to
add anything to the very able explana-
tion of the Sections which had been
given by the Honorable and learned
Judge, and he was quite willing to rest
his defence of the Sections upon what
had been said in that explanation.

M, SETON-KARR said that the
doubt that occurred to him was, what
precise state of things, or what par-
ticular stage of the trial, was contem-
plated by the Honorable Member, for
the North-Western Provinces i’ his
amendment. As he read the Sections, he
understood that they contemplated all
the proceedings to have terminated and
the Jury to be either on the point of
retiring, or to have actually retired in
order to consider their verdict. If
this were the state of things, the same
should be clearly understood, and
there was no provision made for any
recalling of witnesses or for calling
for any further defence fiom the de-
fendant.

Sin BARTLE FRERE said, it
scemed to him necessary to provide
that, if a man was charged with one
offence and found guilty of another,
the punishment should not be made
heavier unless opportunity were given
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to him to recall and re-examine the
witnesses. .
Me. HARINGTON explained that
the punishments were the same.
After some further discussion—
Mz. ERSKINE said, after the
opinion expressed by the Honorable
and learned Judge, he should not wish
to press his objections now, but would
reserve to himself the right of reverting
to the subject, if necessary, on the re-
committal of the Bill before the third
reading.
Mr. HARINGTON remarked that
80 many alterations had been made in
“the Bill in its passage through Com-
nittee, that he thought it would be
advisable to reprint the Bill before it
was read a third time. This would
give Honorable Members time to con-
sider the Bill as it now stood ; and
if any Honorable Momber wished to
propose any further amendments, he
would have an opportunity of doing
so Ly moving the recommitment of
the Bill on the motion for the third
" reading.

Section 1 was then put and car-
ried. - :

The consideration of Section 2 was
postponed till Saturday next, on the
Motion of Mr. Harington, who under-
took to revise the Section with refer-
ence to the objections which had been
taken to it as it now stood.

Mr. HARINGTON said, he had
undertaken on Saturday last to prepare,
in communication with the Honorable
Members for - Madras, Bombay, and
Bengal, a Section showing the cases
in which an appeal should be allowed
but in which no provision for an ap-
peal had as yet been made. After

. carefully revising the Code, the Ho-
norable Members just referred to con-
curred with him in thinking that an
appoal should be allowed when a per-
son was required by a Magistrate
under Section 256 or 257 of this Code
to give security for good behaviour,
but they were agreed that in no other
cases, not already provided for, should
an appeal be permitted. He would
therefors move that the following words
be inserted in Section 335 which de-
clared in what cases an appeal should
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lie from the sentences or orders of a
Magistrate :—

“or required by such Magistrate or other
Officor under Section 256 or 257 of this Act
to give security for good_behaviour.”

Agreed to.

Section 4 of Chapter XIXe. (of dis-
putes relating to the possession of land
or theMght of use of any land or water),
which was as follows, was then omit-
ted, on the Motion of Mr. Harington, as
unnecessary with reference to Section
337 as amended, which declared that,
unless otherwise provided by this Code
or by any law for the time being in
force, no appeal should lie from any or-
der or sentence of a Criminal Court :—

“ Any order made by the Magistrate or other
Officer as aforesaid under this Chapter shall be
final.”

Mgr. HARINGTON said, he had
given notice of another Section to
follow Section 344. The proposed
Section had reference to cases of
the nature of those which they had
just been discussing. But as the con-
sideration of one of the Sections which
reluted to these cases had been defer-
red until Saturday next, he would ask
the Committee to allow him to postpone
the oonsideration of this Section also

until the same day. The Section was
as follows :—

“ No finding by a Court and no_verdict of
guilty by a Jury in a case tried by Jury of the
offence of dishonest misappropriation of pro-

Jperty under Scction 403 of the Indian Penal

Code, or of dishonest misappropriation of pro-
perty possessed by a deceased person at the
time of his death under Section 404 of the said
Code, or of criminal breach of trust under
Section 405 of the said Code, or of criminal
breach of trust by a servant wharfinger or
ware house-keeper under Section 407 of the
said Code, or of criminal breach of trust as a
clerk or servant under Section 408 of the said
Code, or of criminal breach of trust as a public
servant or as a banker merchant or agent un-
der Section 409 of the said Code, shall be
liable to be reversed or altered by any Court,
whether ‘on appeal or revision, on the ground
that the offence proved by the evidence was the
offence of theft under Section 378 of the said
Code, or the offence of theft in a building tent
or vessel under Section 380 of the said Code, or
the oﬁ:ence of theft as & clerk or servant of pro-
perty in the possession of his master under Sec-
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tion 381 of the said Code ; and no finding by
a Court and no verdict of guilty by a Jury in
& case tried by Jury of the offence of theft
under the said Section 3878, or of theft in a
building tent or véssel under the said Section 380,
or of theft as a clerk or servant of property in
the possession of his master under the said
Scction 381, shall be liable .to be reversed or
sltered by any Court, whether on appeal or
revision, on the ground that the offence proved
by the evidence was the offence of dishonest
misappropriation of property under the said
Section 408, or the offence of dishonest mis-
appropriation of property possessed by a de-
ceased person at the time of his death under the
said Section 404, or the offence of criminal
breach of trust under the said Section 405, or
the offence of criminal breach of trust as a
carrier wharfinger or warehouse-keeper under
the said Section 407, or the offence of criminal
breach of trust as a clerk or servant under the
said Scction 408, or the offence of criminal
breach of trust as a public servant or as a
banker merchant or agent under the said Sec-
tion 409.”

Section 318 provided that, in trials
by Jury, the finding and sentence should
be recorded in the following form or to
the same effect :—

% When the Jury are unanimous :

- The Jury find that Z is guilty of the offence
specified in the charge, namely, that Z has
waged war against the Queen, and has thercby
committed an offence punishable under Section
121 Chapter VI of Act XLV of 1860 (The
Indian Penal Code) ; and the Court directs
that the said Z [sentence.]

2nd. The Jury find that Z is not guilty of
the offence specified in the charge, namely, that
Z has waged war against the Queen and has
thereby committed an offence punishable under
Section 121 Chaptor VI of Act XLV of 1860
(The Indian Penal Code); and the Cowrt
directs that the said Z be discharged.

When the Jury are not unanimous, but a
majority of the Jurors concur in thinking the
defendant guilty :— X

3rd. A majority of the Jurors (stating the
number) find that Z is guilty of the offence
specified in the charge, namely, that Z has,
with the intention of inducing the Honorable
A. B., a Member of the Council of the Guver-
nor-General of India, to refrain from exercising
a lawful power as such Member, assaulted such
Member, and that he has thercby committed an
offence punishable under Section 124 Chapter
“VI of Act XLV of 1860 (The Indian Penal
Code). The Court concurs in such finding,
and directs that tho said Z be [sentence.]

4th. A majority of the ‘x]urors (stating the
number) find that Z is guilty of the offence
specified in the charge, namely, that Z has,
with the intentioa of inducing the Honorable
A. B., s Member of the Council of the Gover-
nor-General of India, to refrain from exercis-
ing a lawful powor as such Mcmber, assal
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such Member, and that he has thereby com-
mitted an offence punishable under Section 124
Chapter VI of Act XLV of 1860 (The Indian
Penal Code). The Court does mot concur in
such finding, and directs that the said Z be
discharged.

5th, 'When the Jury are not unanimous, but
& mujority of the Jurors concur in thinkin
the dcfendant not guilty, the form No. 2 sha
be followed.

When the Jury or a majority of the Jurors
concur in thinking the defendant guilty of an
offence, but are doubtful under which of two
heads of a charge the offence falls :—

6th. The Jury or the majority of the
Jurors (statir% the number) as the case may
be, find that Z is guilty ecither of the offence
specified in the first head of the charge, or of
tho offence specified in the second head of the
charge ; namely, that Z has either committed
theft, and has thereby committed an offence
punishable under Soction 379 of the Penal
Code, or that he has committed criminal
breach of trust, and has thereby committed an
offence punishable under Sectien 406 of tho
same Chapter of the Penal Code. 'I'ho Court
directs [or, the Court concurs in such finding,
and directs] that nnder the provisions of the
ahove mentioned Secctions, and the provisions
of Section 72 of Act XLV of 1860 (The
Indian Penal Code), the said Z he [sentence.]

When the Jury are equally divided in opi-
nion, the finding and sentence of the Court
ghall be recorded in the following form or to
the same effect : —

7th. The Jury are equally divided in opinion
and the Court concurs with the Jurors who bave
found that Z is guilty of the offence specified
In the charge, namely, that he has committed,
&c., &c., and the Court directs that the said
Z be [sentence] ; or (as the caso may bo)—

8th. The Jury are equally divided in opi-
nion and the Court concurs with the Jurors
who have found that Z is not guilty of the
offence specified in the charge, namely, that Z
has committed, &c., &c. ; and the Court directs
that the said Z be discharged.”

Mr. HARINGTON moved the
omission of the above and the substi-
tution of the following, in consequence
of the amendments lately adopted in
the Chapter relating to Juries :—

« When the Jury are unanimous :
The Jury are unanimous in finding that Z
is guilty of the offence specified in the chnrse,
16

that Z has wi war against

&“:x‘.y;nd has mmb;gzgmmim an offence
pnnishn.ble under Section 121 Chaper YI of
the Indian Penal Code ; and the Court directs
that the said Z be [sentence.] . ]

ond. The Jury are unanimous in ﬁm:h:ﬁ
that Z is not guilty of the offence specifi
in the charge, namely, that Z has waged ‘war
amainst tho Quecn and has thereby committed
2 offence punishable under Secction 121

an
61
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Chapter VI of the Indian Penal Code ; and
the Court directs that the said Z be dis-
charged, .

When the Jury are not unanimous, but such
& majority a8 is required by Section 273 con-
cur in finding the accused guilty :

3rd. A majority (stating the number, con-
sisting of four out of five, or five or pix out
of seven, or six, seven, or eight out of nine, as
the case may be) find that Z is guilty of the
offence specified in the charge, namely, that Z
has, with the intention of induciag the Honor-
able A. B.,, a Member of the Council of the
Governor-General of India, to refrain from
exercising a lawful power as such Member,
assaulted such Member, and that he has there-
by committed an offence punishable under
Section 124 Chapter VI of the Indian Penal
Codo., The Court directs that the said Z be
[sentence].

When the Jury are not unanimous, but such
& majority as is required by Section 278 concur
in finding the accused not guilty : ’

4th. A majority of the Jury (stating the
number as above) find that Z is not guilty of
the offence specified in the charge, namely,
that Z has, with the intention of inducing the
Honorable A. B, a Member of the Council of
the Governor-General of India, to refrain from
exercising a lawful power as such Member,
assaulted such Member, and that he has there-
by committed an offence punishable under Sec-
tion 124 Chapter VI of the Indian Penal Code.
The Court directs that the said Z be dis-
charged.

‘When the Jury, or such a majority as is
roquired by Section 273, concur in finding the
accused guilty of an oftence, but are doubtful
under which of two heads of a charge the
offenco falls :

5th. The Jury, or a majority of the Jury
(stating the number as above), find that Z is
guilty either of the offence specified in the first
head of tho charge, or of the offence specified
in the second head of the charge, namely, that
Z has either committed theft, and has thereby
comnitted an offence punishable under Section
879 of the Indian Penal Code, or thathe has
committed criminal breach of trust, and has
thereby committed an offence punishable under
Scction 406 of the said Code. The Court
directs that under the provisions of the above-
mentioned Sections, and the provisions of Sec-
tion 72 of the Indian Penal Code, the said Z
be [sentence].

hen a majority less than the number re-
quired by Section 273, find the accused guilty :
6th. A majority of the Jdry (stating the
number as above,) find that Z is guilty of the
offence specified in the charge, namoly, that he
has committed, &c., &c., the Court directs thut
the Jury be discharged, and that there be a
new trial.

fA simi[ll\: formfsha:llll:o followed if a verdict
of not guilty is foun a majority less
is required by Section 27’3. fanorty than

If the finding be on a second trial, and a

majority less than is required b i
find the accused g'niltyl;eq Y Section 273
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7¢th. A majority of the Jury (stating the.
number s atove), find that Z is guilty of the
offonce specified in the charge, namely, that he
has committed, &e., &¢., o

This being a second trial under Section
Act of 1861, the Court directs that the
said Z be discharged.” ' :

The Motion was carried, and the
Section as amerrded then passed.

Mg. HARINGTON moved the in-
troduction of the following definition
in Chapter I :— :

«The word ¢ written’ shall include ¢ printed,’
‘lithographed,’ or ‘engraved’.”

Agreed to.

The postponed definition of ¢ Court
of Session’’ was passed as it stood.
The Council then resumed its sit-
ting. ‘

CIVIL PROCEDURE.

Mr. HARINGTON moved that
the Council resolve itself into a Com-
mittee on the Bill “to amend Act
VIII of 1859 (for simplifying the
Procedure of the Courts of Civil
Judicature not established by Royal
Charter)”’; and that the Committee
be instructed to consider the Bill in
the amended form in which the Select

Committee had recommended it to be
passed.

Section 1 (or the repesling Clause)
was passed after the inclusion of Sec-
tions 339, 358, 373, and 381 of Act

VIII of 1859 and of Section 10 Act
XLII of 1860,

Sections 2 and 3 were passed as they
stood.

Section 4 provided as follows :—

“If on the day fixed for the defondant to
appear and answer to a suit it shall be found
that the summons to the defendant has not
been served in consequence of the failure of
the plaintiff to deposit within the time allowed
tho sum requircd to defray the cost of issuing
the summons, the Court may order that the
suit be dismissed. Whenever a suit is dismissed
under the provisions of this Section, the plain-
tiff shall be at liberty to institute a fresh suit,
unless precluded by the rules for the limitation
of actions, or if the plaintiff shall satisfy the
Court within the period of thirty days from the
date of the order that there was a sufficient
excuse for his not making such deposit within
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the time allowed, the Court may order a fresh
summons to issue upon the plaint already filed,”

Mr. HARINGTON moved the
omission of the latter part of the above
*Section commencing “ Whenever a suit
is dismissed,” and the substitution of
the following proviso :—

“ Provided that no such order shall be passed
although the summons shall not have been
served upon the defendant, if on the day fixed
for the defendant to appear and answer he shall
have entered an appearance by a pleader or by
& duly authorized agent when he is allowed to
appear by agent or shall be in attendance in
person,

The Motion was carried, and the
Section as amended then passed.

Mgr. HARINGTON moved the
introduction of the following new Sec-
tions after the above. He observed
that the first of these Sections was
only a re-enactment, with some verbal
amendments, of the latter part of Sec-
tion 4 omitted above :—

“ Whenever a suit is dismissed under the
provisions of the last preceding Section, the
pluintiff shall be at liberty to institute a fresh
suit, unless precluded by the rules for the limi-
tation of actions, or if the plaintiff shall satisfy
the Court within the period of thirty days from
the date of the order dismissing the suit that
therc was a sufficient excuse for his not making
the deposit required within the time allowed,
the Court may order a fresh summons to issue
upon the plaint already filed.

The provisions of the last two Scctions
shall apply to appeals also.

Agreed to.
Sections 5 to 19 were passed as they

stood.
Section 20 provided as follows :

4 Cases referred for the opinion of the Sud-
der Court shall be dealt with by a full Bench
of that Court.”

Mz. HARINGTON moved the sub-
stitution of the words ¢ two or morc
Judges” for the words in italics.

The Motion was carried, and the Sec-
tion as amended then passcd.

Section 21 provided as follows :—

«The Sudder Court shall fix an early da
for the hearing of the case, and shall notify
the same by a proclamation to be fixed up in

the Court-house of that Court.”
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Mz. SETON-KARR wonld suggest
that the time should be fixed. An
early day was rather vague. One
month should be the time allowed. As
these cases were not very intricate, and
as it was expedient that they should be
decided speedily, one month would be
time sufficient. .

Mr. HARINGTON said that the
Section formed part of the existing law
and was taken from the Small Cause
Courts Act. He had no doubt that
the words objected to by the Honorable
Member for Bengal were well consider-
ed at the time they were adopted. Many
words equally vague were to be found
in our Regulations and Acts, such as
“ within a reasonable time’’—** without
unnecessary delay”—* with all conveni-
ent expedition.”” He would not tie the
Sudder Court down as to time in the
manner suggested by the Honorable
Member for Bengal. He did not think
it desirable to alter the wording of
existing laws unless they could be
shown to have worked badly in practice.

The Section was then. passed as it

stood.
Section 22 provided as follows :—

“ The parties to the case may appear and

| be heard in the Sudder Court in person or by
‘pleader, :

Sie CHARLES JACKSON pro-
posed the insertion of the words * their
Counsel or” before the word * pleader.

MRr. FORBES said, this was a Bill
to amend Act VIII of 1859 in which
the word Counsel was not used. If
used in one part of the Bill and not in
another, difficulty might arvise. It
might be said that Counsel was allowed
to appear in some cases, and pleaders
only in others, and he thought that the
Courts would be uncertain what the
mezaning of the Legislature was. The
Bill now before the Committee was
to be read as part of Act VIII of
1859, and should in his (Mr. Forbes’)
opinion be entirely consistent with it.
It would not Le consistent if in one
Section Counsel and Pleaders were al-
lowed to appear, and in another Sec-
tion Pleaders only might, by implica-
tion, be heard ; and on this ground he
objected to the proposed amendment.
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S;ir  CHARLES JACKSON daid
that the introduction of a general Sec-
tion would meet the objection of the
Honorable Member for Madras.

Mg. HARINGTON said that Sec-
tion'IV Act I of 1846, which was the
law relating to pleaders in Courts not
established by Royal Charter, enacted
that “the office of pleader in the
Courts of the East India Company
shall be open to all persons of what-
ever nation or religion,” and Section &
provided that “every Barrister of any
of Her Majesty’s Courts of Justice in
India shall be entitled as such to plead
in eny of the Sudder Courts,” but
“ subject to all the rulesin force in the
said Sudder Courts applicable to Plea-
ders.” This seemed to show that the
Barristers of the Supreme Court, when
they practised in the Sudder Court,
appeared there as Plenders. He saw
no great necessity for the amendment
proposed by the Honorable and learned
Judge, though if the learned gentlemen
to whom they were referring, preferred
the designation of Counsel, he had no
wish to deprive them of it.

After some further discussion, the
consideration of the Section was post-
poned till Saturday next, when Sir
Charles Jackson undertook to prepare
and bring forward a Section' which
would raise the whole question.

Sections 23 and 24 were passed as
they stood.

Section 25 was passed after verbal
amendments.

Mgr. HARINGTON moved the
introduction of the following new Sec-
tions after Section 25 :—

“ When an order is made for the execution
of a decree against which an appeal has been
preferred, it shall be lawful for the Court which

ronounced the decree to require security to

given for the restitution of any property
which may be taken in exccution of the decrce
or of the value thereof and for the due per-
formance of the decree or order of the Appel-
late Court. The Appellate Court may in any
such case direct the Court which pronounced
the decroo to take such security.

Unless when otherwise provided, the Ap-
pellate Court shall have the same powers in
‘cases of appeal which are vested in the Courts of
original jurisdiction in respect of original suits.”

Agreed to,
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Section 26 provided as follow§ —

“The provisions of Act VIII of 1859 shall
be applicable to all miscellaneous cases and
proceedings which, after the passingof this Act,
shall be instituted in any Court to which the
said Act shall apply, so far as the same shall
be applicable and necessary.” )

Mr. HARINGTON moved the
omission of the above Section with a

view to the substitution of the fol-
lowing :—

“ The procedure prescribed by Act VIII of
1859 shall be followed as far as it can be in
all miscellaneous cases and proceedings which
after the passing of this Act shall be instituted
in any Court.”

Agreed to.

Section 27 was passed as it stood.

Mzr. HARINGTON moved the in-
troduction of the following new Sec-
tion after Section.27 :—

“The Sudder Court shall have power to
make and issue general rules for regulating the
practice and proceedings of that Court and the
Courts subordinate to it, and also te frame
forms for every procceding in the said Courts
for which it shall think necessary that a form
be provided, and for keeping all books, entries,
and accounts to be kept by the officers, and
from time to time to alter any such rule or
form ; provided that such rules and forms be
not inconsistent with the provisions of this Act
or of any other law in force.” '

Agreed to.

Mr. HARINGTON moved the in-

troduction of the following new Section
after Section 9 :—

“When & decree is passed in any suit of the
nature and amount cognizable by Courts of
Small Causes constituted under Act XLII of
1860, the Court passing the decree, whether
such Court be a Court constituted as aforesaid
or any other Court, may, at the same time that
it passes the decree, on the verbal application
of the party in whoso favor tho decree 1s given,
direct immediate execution thereof by the issue
of a warrant dirccted either against the person
of the judgment-debtor if ﬁe is within the
local limits of the jurisdiction of the Court
passing the decroe, or against the personal
property of the judgment-debtor within the
same t'lnﬁt:u.s. 0 0 warmntthbo directed
against the personal pro of the judgment-
debtor, it may be gencra - inst anJ gg:onal
property of the judgment:fengtor wherever it
may be found within the local limits of the
Jjurisdiction of the Court, or special against any
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personal property bcldngingto the judgment-
debtor withthho same limits which sﬁmnll be
indicated by the judgment-creditor.”

Agreed to.
Mzr. HARINGTON said, he had
undertaken on Saturday last, with re-

ference to a suggestion made by the |

Honorable and leurned Vice-President,
to prepare a Section to the effect
that no appeal should lie from any
order or decision passed in any suit in-
stituted under Section 15 Act XIV of
1859 (to provide for the limitation of
suits). In consequence of the absence
of the Honorable and learned Vice-Pre-
sident, he (Mr. Harington) would post-
pone the consideration of the Section
till Saturday next.

Mg. SETON-KARR moved that the
following words be added to the new
Section introduced, on the Motion of
the Honorable Member for the North-
Western Provinces, after Section 37 :—

“ Any rules framed under this Section
shall be published in the Official Gazette.”

The object, of course, was to enable
suitors and the subordinate Courts to
become acquainted with the provisions
of the rules, which were often as import-
tant as those of the law itself.

Agreed to.

The further consideration of the Bill
was then postponed, and the Council
resumed its sitting. -

ARTICLES OF WAR (NATIVE ARMY.)

Stk BARTLE FRERE postponed
the Motion (which stood in the Orders
of the Day) for a Committee of the
whole Council on the Bill “ to make
certain amendments in the Articles of
War for the Government of the Native
Officers and Soldiers in Her Majesty’s
Indian Army.”

CATTLE TRESPASS.

Mr. HARINGTON moved that the
Council resolve itself into a Committee
on the Bill “to amend Act ILI of 1857
(relating to trespasses by cattle)”;
and that the Committee be instructed to
consider the Bill in the amended form
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in which the Select Committee had
recommended it to be passed.

Agreed to.

_The Bill passed through Committee
without amendment, and, the Council
having resumed its setting, was reported.

FLOGGING.

Mr. HARINGTON said, the Bill
‘““to provide for the puunishment of
flogging in certain cases” stood mext
in the Orders of the Day for a Com-
mittee of the whole Council. It was
not expected that the Bill would come
on to-day, and he understood that some
Honorable Members were not prepared
to enter immediately upon the consi-
deration of the Bill. It was not his
wish to take any Honorable Member
by surprise, and he was quite willing to
move that the Committee of the whole
Council upon the Bill be deferred until
Saturday next on the expression of a
wish by any Honorable Member that
this should be done.

SirCHARLESJACKSON express-
ed a wish that the consideration of the
Bill should be postponed till Saturday
next. He had received a letter from
the Magistrate of Benares which he
had left at home to-day, and which he
should like to bring down and read to
the Council. \ )

The consideration of the Bill was
then postponed, on the Motion of Mr.
Harington, who gave notice that on
Saturday next he should move that the
Council resolve itself into a Committee
on the Bill. ‘

EXECUTION OF MOFUSSIL PROCESS.

Mg. FORBES moved that the Coun-
cil resolva itself into o Committee on
the Bill “ to extend to the Straits
Settlement Act XXIII of 1840 (for
executing within the local limits of
the jurisdiction of Her Majesty’s
Courts legal process issued by autho-
rities in the Mofussil)’’ ; and that the
Committee be instructed to consider the
Bill in the amended form in which the
Select Committee had recommended
it to be pussed. In doing so, he said
that & wish had been expressed thut
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the Bill should be re-published before
it was read a third time. He pro-
posed, therefore, after the Bill passed
through a Committee of the whole
Count¢il, to move that it be re-pub-
lished for six weeks.

Agreed to. .

The Bill passed through Committee
without amendment, and, the Council
having resumed its sitting, was re-

rted.

Msa. FORBES then moved that the
Bill *be re-published for a period of
six weeks.

Agreed to.

PARSEES.

Sir BARTLE FRERE moved that
the Report of the Select Committee on
the Petition from the Parsees of Bom-
bay with the draft of a Code of Laws
adapted to the Parsee Community, be
adopted.

. Agreed to.
The Council adjourned.

Saturday, August 17, 1861.
PRrESENT :

*
The Hon'ble the Chief Justice, Vice-President,
in the Chair.

Hon’ble Sir H. B. E. | C. J. Erskine, Esq.,

Frere, Hon’ble Sir C. R. M.
How’ble Major-Genl. |  Jackson,

Sir R. Napier, and
H. B. Harington, Esq.,| W. S. Secton-Karr,
H. Forbes, Esq., Esq.

BRANCH RAILWAYS, &o.

Tae CLERK presented to the
Council a Petition from the Land-
holders and Commercial Association
of British India, concerning the Bill
“ to provide for the construction, by
Companics and by private persons, of
Branch Railways, Iron . Tram-roads,
Common Roads, or Canals, as Feeders
to public Railways.”

Mr. SETON-KARR moved that
the Petition be printed and referred
to the Selcet Committee on the Bill.

Agreed to.

Mr. Forbes
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FLOGGING.

Tue CLERK presented a Petition
from the British Indian Association
against the passing of the Bill “ to

| provide for the punishment of flogging

in certain cases.”

Mg. HARINGTON moved that the
Petition be read at the table when the
Council resolved itself into a Commit-
tee on the Bill.

Tre VICE-PRESIDENT said, the
Bill for the amendment of the Articles
of War was set down in the Orders of
the Day before the Bill for the punish-
ment of flogging ; and as the former
was a long Bill, it would probably
occupy the Council the whole day. He
would suggest, therefore, that, instead
of moving that the Petition be read
when the Council went into Commit-
tee on the latter Bill, the better plan
would be to move that it be printed.

Mr. HARINGTON said that, in
the event of the Bill for the punish-
ment of flogging not coming on to-
day, he would move at the close of -the
sitting that the Petition be printed.

The Motion to read the Petition was
then put and carried. '

CRIMINAL PROCEDURE.

TaE CLERK also presented a Peti-
tion from the British Indian Associa-
tion, praying for a republication of the
Bill ¢ for simplifying the Procedure of
the Courts of Criminal Judicature not
established by Royal Charter.”

MR. HARINGTON gaid, the re-
publication of the Bill would cause
great delay in its passing. They had
certainly made many changes in the
Bill as it passed through Committee,
but they were chiefly verbal, and he
did not know that any of them touched
the more important principles in the
Code. It was intended that the Code
should take cffect from the 1st January
next, on which date the Indian Penal
Code would come into operation, and
there were only four months left for the
trauslation of the Code and its publica-
tion and circulation.

Tne VICE-PRESIDENT thought
that it would be better to postpone





