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Bill *“to provide for the more speedy

disposal of Appeals in cases appealable

to the Sudder Court and of applications

for Special Appeals” be adopted.
Agreed to.

PENAL CODE.

Mg. LEGEYT moved that a com-
munication received by him from the
Bombay Government, regarding the ex-
tension of Corporal Punishment under
Act I of 1853, s0 as to embrace assaults
and all petty offences, be laid upon the
table and referred to the Select Com-
mittee on “ The Indian Penal Code.”

Agreed to.

Mr. LEGEYT moved that a com-
munication received by him from the
Bombay Government, relative to the
transfer of an infant child by its
mother to a Kalawunt or dancing girl,
be laid upon the table and referred to
the Select Committee on the same
Bill.

-~ Agreed to.
The Council adjourned.

Saturday, July 9, 1859.
PRESENT :

The Hon’ble the Chief Justice, Tice-President,
in the Chair.

H. Forbes, Esq.,
Hon. Sir C. R.
Jackson,
and
A. Sgonce, Esq.

Hon. Lieut.-Genl. Sir
James Outram,

Hon. H. B. Harington,

. W. LeGeyt, Esq.,

M.

ACTS OF THE LEGISLATIVE COUNCIL.

Tue CLERK reported to the Coun-
cil that he had received from the Home
Department a copy of a Despateh from
the Secretary of State for India review-
ing Acts XX to XLI of 1858.

Mr. PEACOCK moved that the
above communication be printed.

Agreed to.

AMALGAMATION OF SUPREME AND
SUDDER COURTS.

Tue CLERK also reported that he
had rcceived from the Home Depart-
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ment an Extract of a Despateh from
the Seerctary of State for India, rela-
tive to the amalgamation of the Su-
preme and Sudder Courts.

Mr. HARINGTON moved that the
above Extract be printed.

Agreed to.

MAGISTRATES.

Mr. PEACOCK begged to move
the first reading of a Bill “to amend
the law relating to offences declared to
be punishable on conviction before a
Magistrate.” He said, a case lately
came beforethe Supreme Court for con-
sideration, as to the effect of Section
LIT of the Post Office Act XVII of
1854. By that Section certain offences,
whick did not require to be now men-
tioned, were punishable, on conviction
before a Magistrate, with imprisonment
for two years, and also with fine.
Several other Sections rendered offen-
ders liable to imprisonment for two
years and to fine on conviction before
a Magistrate. Section LVIII enacted
that—

 Any person, whether a European British
subject or not, who shall be guilty of any
offence for which, according to the provisions
of this Act, he shall be liable to a fine only,
shall be punishable for such offence by any
Justice of the Peace for any of the Presidency
Towns of Calcutta, Madras, and Bombay,
Magistrate, Joint Magistrate, or person law-
fully exercising the powers of Magistrate ;
and any person hereby made punishable by a
Justice of the Peace shall be punishable upon
sumraary conviction.”

Then Section LXVI declared that—

«The word ¢ Magistrate’ in this Act
shall include Joint Magistrates und persons
lawfully exercising the powers of Magistrates.”

The Supreme Court, putting the best
construction upon the wording of the
Act, without reference to what had
passed in this Council at the time of
its passing, came to the conclusion that
the word “ Magistrate’” in Section LII
meant a Zillah Magistrate, and did not
include Justice of the Peace. There-
fore, if an offence under any of those
Sections were committed by any per-
son who c-uld not be tried before a
Zillah Magistrate, that persor could not
be committed at all,
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When the Act was originally before
the Council, the words “ Justice of the
Peace” stood in the TInterpretation
Clause ; but they were afterwards struck
out of that Section in Committee.
The words “ Justice of the Peace”
were not originally in the TFine
Clause (Section LVIIT), but were in-
troduced after the Act had been pub-
lished. He was unfortunately absent
from the Council on account of indis-
position when the Bill was before the
Committee, and he was therefore unable
to say why they were struck out. Both
the learned Judges, Chief Justice
Peel and Mr. Justice Colvile, were
present. He remembered that Mr.
Mills and Mr. Eliott took a very active
part in the discussion, and he recollect-
ed to have been told by Mr. Mills,
subsequently to the passing of the
Bill, that the words * Justice of the
Peace” had been struck out from the
Interpretation Clause; he was not sure
that the reason was stated, but he had
no doubt that the omission had been ad-
visedly made.

Now it must be borne in mind
that the judicial powers of a Zillah
Magistrate and the judicial powers of a
Justice of the Peace were very differ-
ent. A Zillah Magistrate had in many
cases larger powers of punishment than
a Justice of the Peace, and his decision
was subject to an appeal to the Court
of Sessions. But there was no appeal
from the conviction of a Justice of the
Peace, and the writ of Certiorari did
not enable the Court to go into any
questions as to evidence or the amount
of punishment. There was therefore

S a7 chéek” 6n”the Mofussil Magistrabe

which there was not on a Justice of the
Peace. Scetion LII avud the other
Sections referred to created new offences,
so that the new remedy provided by
the Act would require to be followed.
It appeared to him, therefore, upon a
proper construction of the words of
Section LII, that an offence under that
Section, committed within the local
limits of the jurisdiction of the Supreme
Court, would not be punishable at all.

A similar Section was adopted both
in the Railway and the Electric Tele-
graph Acts passed in the same year.
All offences punishable witl finc only
were mad ; punishable by a Justice of
the Peace or Magistrate ; and the In-

Mr, Peacock
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terpretation  Clause merely declared.

that “ the word ¢ Magistrate’ shall
include a Joint Magistrate and
any person lawfully exercising the
powers of a Magistrate.”” It was clear
therefore that by the term ¢ Magis-
trate” a Mofussil Magistrate only was
meant, and that it was intended to ren-
der those offences punishable in the
Mofussil by the Magistrate in the same
manner as many other offences which
Zillah Magistrates at present had power
to punish to the extent of two years’
imprisonment.

"For these reasons it appeared to him
that the Act required amendment. He
did not wish by that Bill to increase
the powers of Justices of the Peace or of
Police Magistrates, but only to provide
that offences under that Act, punish-
able upon conviction before a Magistrate,
should not be committed with impunity
within the local limits of the Supreme
Court, or by a European British subject
in the Mofussil. Generally speaking,
he did not see that there would be any
serious objection to allow Justices of the
Peace or Magistrates of Police to punish
certain offences committed within the
limits of the Supreme Court with fine or
imprisonment not exceeding six months.
In fact, they had that power in many
cases under the existing law. The
whole subject would be fully provided
for by the .Code of Criminal Procedure
now under consideration. =~ What he
proposed was to declare that, if any
offence, which by any Act of the Go-
vernor General in Council heretofore
passed was declared to be punishable
upon conviction by a Magistrate, should
be commifted by a. European British
subject beyond the local limits of the
jurisdiction of any of Her Majesty’s
Supreme Courts, the offender should be
liable, upon conviction before any such
Court, to the punishment to which by
such Act the offender was declared to
be liable upon conviction before a Ma-
gistrate. So that for all those offences
punishable in the Mofussil with impri-
sonment for two years, if the same be
committed within the jurisdiction of a
Supreme Court, a European British
subject would be liable to be similarly
punished on conviction before the Su-
preme Court. According to the con-
struction put upon the Acts, a European

British subject would not be liable to
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be tried in the Mofussil by a Magis-
trate, and that he might therclore
commit any oflence under those Acts
with impunity.

Then he proposcd to provide that,
if any offence, which by any Act of
the Governor General in Council here-
tofore passed was declared to be punish-
able upon conviction by a Magistrate,
should be committed by any person
within the local limits of any Court of
Judicature established by Royal Char-
ter, the offender should be liable, upon
conviction before such Court, to the
punishment to which by such Act the
offender was to be liable upon convie-
tion before a Magistrate.

Another difficulty which arose was,
whether, when the power of punish-
ment was given to a DMagistrate or
Justice of the Peace, it was intended
that a Justice of the Peace should have
the same power as a Zillah Magistrate.
To obviate this diffieulty, he proposed
to enact that, whenever in any Act here-
tofore passed by the Governor General
in Council the word ¢ Magistrate”
was declared to include a Justice of the
Peace, such Justice of the Peace should
not, by virtue of such Act, be deemed
to have jurisdiction in respeet of any
offence, unless the same should be com-
mitted within the local limits of one
of the Courts of Judicature established
by Royal Charter.

He was aware that even now the
Act would not be quite perfect, inas-
much as there were many offences
punishable with fine only, for which a
European British subject could not be
punished in the Mofussil by a Ziliah
Magistrate. "He did not p¥opose such’
an amendment of the law in this Bill.
That was a matter which required to be
fully considered. It would be impossible
to send such cases to the Supreme Court
for punishment, and, consequently, in
such cases the offence under the present
state of the law would go unpunished.
At present he merely wished to correct
the mistake which had been committed
in the Post Office and other Acts in
regard to several offences punishable
with two years’ imprisonment to render
those offences punishable when com-
mitted by a European British subject i..
the Mofussil, or by any person within the
local limits of the Supreme Court.

The Bill was read a first time.

IeLy 9
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ABKAREE REVENULE (BOMBAY).

Me. LeGEYT moved the sccond
reading of the Rill * to amend the law
for the realization of Revenue from
Abkaree in the Island of Bombay.”
He said, he might mention that it was
not his intention, as stated in the Or-
ders of the Day, to move the suspen-
sion of the Standing Orders in order
that the Bill might be passed through
its subsequent stages.  If the Bill
should pass the second reading, he pro-
i posed to refer it to a Select Committee
i for the purpose of undergoing revision,
previously to its coming before a Com-
mittee of the whole Council for consi-
deration.

Meg. SCONCE said, he did not pro-
pose to offer any opposition to what he
“understood to be the primary object of
thus Bill.  Dut there were one or two
points on which he should be glad to
have some information from the Ho-
norable Member for Bombay before the
Council came to vote upon the ques-
tion now put.

From the Preamble, as well as the
3rd Section of the Bill, it appeared to
be the ohject of the proposzed law to
declare that “ no spirituous liquor shiould
be manufactured in any part of the
Island of Bombay, except from the
juice drawn from cocoanut, brab, or
date trees, and in such manufacture no
moura, dates, rice, or other materials
whatsoever should be used,” and he
understood that the Bill had been pre-
pared from the old law, which exclu-
sively dealt with spirituous liquors de-
rived from the juice of the cocoanut,
brab, and- date trees. --But he.did nat
see that any explanation Lad been
given of the grounds of the change now
proposed by the absolute prohibition
of the manufacture of spirituons liquor
from any substance but the three trees
named in the Bill.

Nouw if, as every where, common spi-
rituous liquors were, and might be, dis-
tilled from other materials than the
juice of trees, he wished to know why
in the Island of Bombay distilleries of
spirits from rice, for instance, iight
not be allowed to be used.

Again, there appeared to be some
inconsistency between the 3rd ind 11th
Sections of the Bill. By Section III,
jas he had just observed, the manuface

1A
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ture of spirituotis liquors, except from
the juice of cocoanut, brab, or date trees,
was interdicted, whereas by Section X1
the distillation of spirits from other
materials, under the license of the Col-
lector, appeared to be contemplated.
The object of this latter Section he
supposed to be that the Collector might
grant a license to “make or distil any
spirits, arrack, or other spirituous li-
quor,” and thus the Section seemed to
open up the manufacture from mate-
rials which the earlier portion of the
Bill disallowed.

The only other matter which oceur-
red to him was with regard to the Dis-
trict of Mahim. It appeared that brab
trees in that district were not subject
to the Abkaree Ilegulations in force in
the Island of Bombay. The remarlk of
the Bombay Government, with reference
to the original proposition of conti-
nuing the exception, was that “it should
be considered whether there are valid
grounds for continuing exceptional rates
in the Mahim district.” But it seemed
to him clear that if that matter was to
be considered at all, more especially if
the Standing Orders were to be sus-

pended, the Council should have some |

information as to the grounds of such
an cxeception.

There were one or two other matters
with respect to the details of the Bill
{0 which he should not now allude.

Mgr. LEGEYT desired to say a few
words in explanation, as far as he was
able to reply to the questions proposed
by the Honorable Member for Bengal.

The prohibition referred to by the
Honorable Member, to the manufacture

- of spirituous liquors from any  other
trees or sources than those mentioned
in the Bill, certainly appeared a harsh
and stringent provision. But he (Mr.
LeGeyt) gnight venture to state that,
except those trees, the Island of Bom-
bay produced no other articles from
which the manufacture of spirits was
made. The manufacture of spirits from
other materials was carried on in the
contiguous Islands of Salsette and of
Caranja, and the Distilleries there were
subject to the general Abkaree Law of
Bombay. The Abkaree of the Island
of Bowmnbay had always been legislated
for separa“ely. The erectionr of a Dis-
tillery, in a small yet very populous
place like Bombay, would be found an

Ay, Sconce
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intolerable nuisance, which the public
convenience or public health could not
permit for a moment.

Besides.there was no oceasion for it,
the Island of Caranja being only five
miles from Bombay, aund the Island
of Salsctte contiguous to if, quite near
enough for all the purposes in  question.

Then, with regard to the Honorable
Member’s remarks on Section XI, the
object of that Section was to provide a
penalty for the manufacture of spirits
without license, and he was instructed
that there was at present no law to
punish -persons using stills without
license. -

With regard to Mahim, that district
was situate at the North end of Bombay,
and for some reason or other it had not
been usual to levy the same duty there as
in other parts. A diseretionary power, as
to the amount of tax to be imposed
generally, was now proposed to be left
to the Government of Bombay, sinilar
to that which had been given by the
Bengal Abkaree Act of 1856 to the
Revenue authorities in Bengal.

The Motion was carried, and the Bill
read a second time.

CIVIL PROCEDURE.

Mr. HARINGTON moved tlie se-
cond reading of the Bill “ to amend
Act VIII of 1859 (for simplifving
the Procedure of the Courts of Civil
Judicature not established by Royal
Charter).”

The Motion was carried, and the Bill
read g sceond time. .y

ar T

EMIGRATION TO MAURITIUS, &c.

Mr. PEACOCK moved the second
reading of the Dill “ to amend the law
relating to the Emigration of Native
inhabitants of India to the Island of
Mauritius and other places.”

The Motion was carried, and the Bill
read a second time.

EMIGRATION TO ST. VINCEXNT.

Mr. PEACOCK moved the second
reading of the Bill “ relating to the
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Emigration of Native luborers to the
British Colony of St. Vineent.”

The Motion was carried, and the Dill
read a second time.

ABKAREE REVENUE (BOMBAY).

Mnr. LEGEYT moved that the Bill
“ to amend the law for the realization
of Revenue from Abkaree in the Ishand
of Bombay” be referred to a Scleet-
Comnittee consisting of Sir Charles
Jackson, Mr. Sconce, a.ud the Mover.

Agreed to.

Me. LEGEYT moved that the Stand-
ing Orders be suspended, in order that
the Seleet Committee on the above
Bill might be instructed fo report !
thereon thhm eight days.

Agreed to.

CIVIL PROCEDURE.

Mer. HARINGTON moved that the
Bill “to amend Act VIII of 1859

(for simplifying the Procedure of the
Courts of Civil Judicature not esta-
blished by Royal Charter)” be referred
to a Select Conunittee consisting of
Mr. Peacock, Mr. Forbes, Mr. Sconce,
and the Mover.

Agreed to.

POLICE (PRESIDENCY TOWNXNS AND
STRAITS).

Mr. FORBES moved that a com-
munication received by him from the
Madras Government be laid upon the
table and referred to the Sclect Com-
mittee on the Bill “ to amend Act
XILI of 1856 (for regulating the
‘Police of the Towns of Calcutta, Mad-
ras, and Bombay, and the scveral
stations of the Scttlement of Prince of
Wales’ Island, Singapore, and Ma-
Tacea).”

Agreed to.

CRIMINAL API'EALS.

Mr. SCOXNCE moved that certain
papers relative to a proposed amena-
ment of the Law of Criminal Appeals
be printed.

Agreed to.

[avry 9,
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BILLS OF EXCHANGE.

l

i Muw. HARINGTON gave notice

‘tlnt he would, on Smtmday the 16th
| Instant, move thc second reading of the
Bill “ for declaring the law in Telation
to DBills of J:.\clmncre and Promissory
Notes becoming pa)d.bl(, on days gene-
rally observed as holidays.”

EMIGRATION TO MAURITIUS, &c.

Mgr. PEACOCK moved that the
-Bill “* to amend the law relating to  the
Emigration of Native Inhabitants of
{India to the Island of Mauritius and
' other places” be referred to a Sclect
Committee consisting of Mr. LeGeyt,
Mr. Forbes, Mr. bcom,c and the Mover.

Agreed to.

LITERARY, SCIENTIPIC, AND CHARI-
TABLE SOCIETIES.

Me. LeGEYT moved that M.
Sconee be added to the Scleet Com-
mittee on the Bill ¢ for the Registra-
tion of Literary, Scientilic, and Chari-
s table Societies.”

Agreed to.

VILLAGE WATCHMEN (BENGAL).

Mue LiGEYT wmoved  that Moy,
Sconee be added to the Scleet Comunit-
tee on the  Bill “ o regulate the ap-
pointment, emplovmmt, and d'smissal
of Village Watchmen in the Territories
under the Government of the Lieute-
nant-Governor of Bengal.”

Agreed to.

EMIGRATION TO ST. VINCENT,

Mn PEACOCK moved that the
Bill “relating to the Ewmigration of
Native llbOIGIS to the bllthh Colony
of St. Vincent” be referred to a Seleot

Committee consisting of My, Lefieyt,
Mr. Farbes, Mr. Nom,e and the Jlover.
Awgren 'l to.
The Couneil adiournad,





