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501 Cullle

Saturday, April 20, 1861,
Present:

The Hon'ble the Chicl Justice, Vice-President,
in the Chair.
Hon’ble Sir H. B. E.]H. B. Harington, Esq.,
Frere, IL Forbes, Esq.,
Hon’ble Mnjor-Genl. | A. Sconce, Esq.,
Sir R. Napicr, and
Hon’ble S. Laing, C. J. Erskine, Esq.

BREACH OF COXNTRACT.

Tar CLERK presented to the Council
a Petition from certain ryots and others
of Jungypore against the Bill “to
provide for the punishment of breach
of contract for,the cultivation, pre-
duction, gathering, manufucture, cur-
ringe, and delivery of Agricultural
produce.”

Sir BARTLE FRERE moved that
the Petition be printed and referred to
the Select Committee on the Bill.

STAGE CARRIAGES.

Tue CLERK presented a Petition
from Mr. William Greenway, pro-
prietor of the Inlaud Transit Com-
pany, concerning the Bill “ for
licensing and regulating Stage Car-
riages.”

Mr. HARINGTON said, as this
Petition related to & Bill which was in
the Orders of the Duy for a Com-
mittee of the whole Council, bLe pro-
posed to move, when they went iuto
Committee upon the Bill, that the
Petition be read.

EMIGRATION.

. Tue CLERK reported to the Coun-
cil that he had received a communica-
tion from the Home Department, for-
warding papers connected with tho
question a3 to what the duties of the
Protectors of Emigrauts at Indian Ports
should be, and whether tho dutics
ought to be defined by law.

CORPORAL PUNISHMENT.

Tue CLERK reported that he bad
received n communication from the
Foreigu Department, forwarding papers

[AvriL 20, 18561.)
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relative to the infliction of Corporal
Punishment in Qude.

Mr. HARINGTON moved that
the communication be printed and re-
ferred to the Sclect Committoe on the
Bill *to provide for the punishment
of flogging in certain cases.”

SMALL CAUSE COURTS.

The Order of the Day being réad for
the presentation of the preliminury Re.
port of the Sclect Committee on the
Bill ¢ to amend Act XLII of 1860
(for the establishment of Courts of
Small Causes beyond the local limits
of tho jurisdiction 'of the Supreme
Courts of Judicature established by
Royal Charter)’—

Mr. HARINGTON said, in tho ab.
sence of the MHMonorable Member of
Government who was in charge of this
Bill, and who, as allmust have heard
with deep regret, was prevented by
sevore indisposition from attending jn
his place to-day, ho had the honor to
present the preliminary Report of the
Select Commiittee on the Bill, accom.
panied by a sepnrate Minute by the
Honorable Member for Bengal on the
subject of the Bill, and to give notice
that on Saturday vext he should move
that the Standing Orders be suspended
with a view to the Bill passing througl
its remaining stages on that day.

PORT-DUES (CONCAN.)

Mn. ERSKINE presented the Ra.
port of the Select Committee on the
Bill “for the levy of Port-ducs in the

Ports of the Coucan.”’

CATTLE TRESPASS.

Mgr. SCONCE snid that, as he had
not given notice, it would be necessury
for him to move for a suspcusion of
the Standing Orders to cnuble hin to
introduce & Bill ¢ to amend Act 1T of
1857 (veluting to trespasses by cattle),”
The object of the Bill was 1o providy
a penalty for wilful trespass by cuttle,
It had Leeu long kuown and admitted
by the Council that, on the cnnctment
of Act JI[ of 1857, n practical omis.
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ston was made with respeet to the
crime of trespass by eattlo wilfully
caused on any land or crop, in not
providing a penalty for that offence.
Section 17 provided how any such
ofttnce should bo dealt with,  The
words of the Section were :—

“When any person commits mischicl by
causing cattle to teespass on any land, the
cnalty provided for such offence may be ad-
Judged on the compliuint of any person aatho-
rized to seize c:utlc under Section IT of this
Act, or of any person who may have male ad-
vanees for the cultivation of the land and de-
livery of the produce ; and any fine which shall
be #o adjudgerl, may be recavered by snle of
the cattle, by which the trespass was commirted,
or any portion of them, whether the cattle
were scizeld in the act of trespassing or not,
and wherher such cattle ave the property of
the person convicted of the oftence, or were
only in his charge, when the trespass was com-
mitted.

According to that Scction the penal-
ty provided for the offence might he
adjudged. Dut it happeued that, =o
fur as Act III of 1857 was concerned,
the offence of causing o  wilful
trospass by cattle was left to be dealt
with by subsequent legislation. This
defeet had been loug recogunized, and
the delay in bringing in a scpavate
Bill to remedy the defect had arisen
from the oxpectation of the early
passing into law of the Denal
Code which fully provided for such
cnses. It was truo that the Penal
Code had been passed ; but its opera-
tion had Leen postponed from the lst
of May to the lst of January next.
Under theso eircumstances, it seemed
to him to bo important to give carly
effect to u portion of the Penal Code
which was inteniled to remedy o deféct
in the prosent law, and he proposed
to bring in & Bill embodying certain
of the Sections of the Cede that ap-
plied to the offence of wilful trespass.
T'hie Sections were taken from the head
of ¢ Mischicf.”” The Council might
have read the Petition of the Indigo
Planters’ Association presented last
week, in which this and other amend-
ments of the Cattle Trespass Act were
proposed. Accordingly the first Scction
of the Bill which ho was nbout to intro-
duce provided that, when there wasaease

Alr. Sconce
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of wilful eattle trespass, as determined
hy the Penal Code, the party on cou-
viction, might be imprisoned for three
months, or subjected to a fine of two
hundred Rupees, or both.  The second
Section provided that, if the damago
exceeded fifty Rupees, the imprison-
ment might extend to. two years, be-
sides a fine, There was another See-
tion which was not taken from tho
Penal Code, but from the Code of
Criminal Procedure, in which it was
proposed that, in the case of the im-
position of a fine, the purty endamaged
should have a portion, not excceding
the loss which he had suffered, eward-
cd 1o him,

These were the main provisions of
the Bill, aud with theso remarks he
hegoed to move that the Standing
Orders be suspended, to enable him to
move the first and second reading of
the Bill.

Mr. ITARINGTON scconded the
Motion, which was put and carried.

Mu. SCONCE then moved that tho
Bill be read a first time.

The Bill was read a first time.

Mr. SCONCE moved that the Bill
be read & second time.

The Motion was carried, and the Bill
read a second time.

SALT DUTY (BOMBAY).

Mr. ERSKINE said, he must also
ask the Council to consent to a suspen-
sion of the Standing Orders, in order
that he might move the first reading
of, and then carry at once through its
subscquent stages, o Bill “to empower

Governor-General in Council to

Sult manufactured in or imported into
any part of the Presidency of Bombay.”
He was naturally unwilling to adopt
this course with reference to a Bill
which was in the nature of a money
Bill, and of the introduction of which
therefore a week’s notice wounld ordi-
narily be required. Dut he believed
that the Council would agree with him
that, under the circumstances, this
cusc must be treated as an exceptional
one. It could hardly be necessary, he
thought, to detain the Council with any
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lzngthened explanations of the nature
end objects of the Bill thus to be pro-
posed. They were indeed exceedingly
simple. Had there been here any
question as to the general system of
Salt Duties in this country, or even
as to the general administration of that
system in any one Presidency, it would,
no doubt, have been desirable to afford
full time for deliberation and for the
careful discussion of 8o large a subject.
But considerations of the kind could
Lardly arise in connection with the pre-
sent measure.  For, whatever might
ba thought on other points, on one
point at least there seemed to be little
room for difference of opinion, namely,
that so long as this impost was main-
tained, every opportunity should be
taken of lessening as far as possihle—
as far as local exigencies and local
experience would admit—the inequa-
lity with which it now pressed on
different parts of the country. That
inequality was undoubtedly consider-
sble ; and one of the evidences of this
was that, although the Government
had recently increased the duties on
Solt in those Presidencies where they
had previously been highest, it was
still impossible in the Bombay Presi-
deney, where they were lowest, to in-
crense them without further recourse
to legislation. In the Bengal Presi-
dency he believed the Salt duties had

[Arnrn 20, 1861.]

been raised to Rupees 3-4 per maund. |
In the North-Western Provinces they l

had been ruiscd to 3 Rupees per maund.
In the Presidency of Madras the im-

i
]
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ence from the Supreme Government,
the Government of Bombay had re<
cently intimated their opinion that the
Salt duties in that Presidency might at
ence, if the law were altered, be raised
to Rupee 1-4 per maund, without any
increase of charge or any probable
diminution of the consumption., Qn
this opinion the Government of India
had readily acted, and had already
issued orders to give cffect to the sug-
gested enhancement of rates, by which
(he was inforinzd) it was expected that
an increase of Revenue would acerue
to the extent of 7 or 8 Incs of Rupees
per aunum, The order for an enhance-
ment of duty, he believed, had been issu-
ed and acted upon on Saturday last, It
had been the wish of the Government,
as he knew, that that order should not
have issued without notice being given
simultaneously in this Council of a Bill
to give cffect to the change. And it
was to bo regretied that that inteutiom
had pot bean carried out. But he
trusted that no minor considerations
would pow interfere with the adoption
by the Council of a measure which
seemed to ba so desirable in other
respects, which to some considerable
extent would have a favorable effact on
the finances, and which had the eon.
currence of those who were most com-
petent to judge of its po‘!icy. Ia regard
to the form of the Bill he need only
gay that it was drawn on the model
of Act I of 1860, which provided
for an enhancement of the 8alt Duties
in the North-Western Provinces. The

’ i ieht be raised by law ns | present Bill co_ntaincd only three
l'::,é}tx ::gels{‘::'&; per maund ; although, | Sections ; of which the first repealod
under the system actually in force there, | some portions of previous Acts, in

the price of Salt sold at the Govern-
ment manufactories seemed to be so
adjusted thut, ufler deducting the
estimated cost of production, a sum of
about Rupees 1-4 per maund remained,
which might bo regarded ns a duty of
Excise and which might still be some-
what increased without any change
in the law. Io Bombay, on the other
hand, peither the Customs nor the
Excise duties could be legally raised
sbove 1 Rupes per maund, and hence
the necessity for an application to the

Legisinture, For, in reply tos refer-

as far as they limited the Import and
Excise duties to 1 Rupee per maund ;
the second cmpowered the Governor-
Genernl in Council to enhance those
duties, from Saturday last, to any rate
not exceeding Rupces 1-8 per maund,
if necessary ; and the third was the
i.sunl Clause to indemnify the Oficers
of Customs who had acted on the Go-
verument order for the enhancoment in
anticipation of the passing of this Bill,
He did not know that there was any
other point in connection with which
any explanation was necessary. And
21
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he would merely therefore in conclusion
move that the Standing Orders be
«uspended in order that this Bill might
be read a first time and then camrried

through its subsequent stages forth-
Wwith,

Mz. LAING begged to second the
Motion and said that he would take
this opportunity of stating that he
hoped, next Saturduy, to submit the
Annual Budget for 1861-62, which
would be the legitimate time for Lim
to make a General Financinl State-
ment, explaining the changes which had
been made in the Salt Duties. He
thought that the arguments used by
his Honorable friend the Member for
Bombay sufficiently expluined the
necessity for making the proposed in-
crease in the Duty on Balt in the Bom-
bay DPresidency to take effect imme-
diotely, a8 a corresponding iucrense
had already been made in the other
Presidencies where the existing law
admitted of it; and as the mecasure
had been fully assented to by the
authorities at Bombay, it was manifestly
desirable that not even a week sheuld
be lost in placing Bombay in this
respect on the same footing with the
other parts of the country.

The Motion was then put and
agreed to.

Mr. ERSKINE then moved that
the Bill be read a first time,

The Bill was read a first time.

Mz, ERSKINE moved that the
Bill be read a second time.

The Motion was carried, and
Bill read n second time.

Mgr. ERSKINE moved that the
Council resolve itself into u Committee
on the Bill.

Agreed to.

The Bill passed through Committee
with the insertion of the following new
Section nfter Section 1I (on the Motion
of Sir Barnes Peacock), and after a
necessary verbal mnendment in Section

J11, consequent on the introduction of
that Section :—

the

* The order issned by the Governor-General
of India in Council, on the 13th day of April
1861, authorizing an increase of Duty within
the limit aforesaid, shall have the same force

Atr. Erskine
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aud effect agif it had been issued after the
passing of this Act.”

Mx. ERSKINE moved that the Bill
be read a third tiine and passed.

The Motiou was carried, and the Bill
read a third time.

Mzr. ERSKINE moved that Mr.
Laiug be requested to take the Bill to
the Governor-Generul for his assent.

Agreed to.

GRANTS OF IMMOVEABLE
PROPERTY.

S:zr BARTLE FRERE moved the
second reading of the Bill “for secure-
ing certain grants of immoveable pro-
perty made by the State.”

Mr. HARINGTON ¢aid, he did
not rise for the purpose of opposing the
Motion for the second reading of this
Bill, of the principle of which he quite
approved; though, referring to the
second Section, he was inclined to think
that, unless somne dispensing power was
given to the Executive Gevernment,
the provision contained in that Section
might operate inconveniently and in-
deed injuriously, not ouly as regarded
the grantee and hLis heirs, but also as
regarded the property constituting the
grant.  As the Scetion was now framed,
he apprehended the grantee or his
heirs would not be able to grant even
a lesse of the property.

Tue VICE-PRESIDENT—I do
not see the words *“ or heirs” used in
the Bill. The Bill only speaks of
 grantee.”

Mr. HARINGTON said, he had
not overlooked the fact that the word
“ grantee’ only was used in the Bill,
but he took it for granted that there
had been an omission und thut the
Bill was intended to apply to heirs also.
e should be glad to huve any
doubt upon this point removed. Ile
ulso wished to be informed by the
Member of Government
who wus in charge of thoe Bill of
the ground of the distinction contained
in Section III in respect to any
process issued out of any Court of
Judicature established by Royal Char-
ter before the Bill passed into law.
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It seemed to him (Mr. Harington)
that, if such a provision was necessary
and proper as respected the processes
of the Supreme Courts of Judicature,
it must be equally necessary and proper
as respected the processes of the Sudder
Courts and the Courts subordinate
thereto. He was aware that the Act,
after the model of which they were told
this Bill was framed, contained a simi-
lar distinction, but the grounds of it did
not appear from the Act, and he (Mr.
Harington) certainly thought that they
ought not to perpetuate the distinction
or import it into this Bill unless for
good and sufficient reasons.

Sir BARTLE FRERE said, the

[Arzr 20, 1861.]

Honorable gentleman would find, if he
referred to the papers presented to the
Council on the 29th September last, ,
that at page 5 of them was a letter from !
the Judge of Allyghur, in which it l
was mentioned that he had suspended |
execution of the decree to which the |
letter referred. It was thence con-

cluded that the Mofussil Courts in the :
North-West already possessed poiwer
to suspend execution of such a decree.
As his Honorable friend, however, was
an authority in such a matter, he (Sir
Bartle Frere) had no doubt he was
right and was quite willing to extend '
the scope of the Bill in Committee.

M. HARINGTON said, the Section |
of the Bill to which Lis question related
barred the action of the Bill in res-
pect of processes issued by the Su-
preme Courts of Judicature prior to
the passing of the Bill, which was ex-
actly the reverse of what was done by
the Judge of Allyghur in the case
referred to in his letter. He believed
he was right in saying that the course
adopted by the Judge of Allyghur had
no suthority of law. Butus Lis objee-
tion to the Section in question was
one of detail, and did not affoct the
principle of the Bill, it might be fur-
ther considered in Committee.

Msz. SCONCE said, he certainly hnd
no objection to offer to the ,prmcl‘plo of
the Bill so far as it was declared in the
annexure. On the contrary, he thought
that, if no other case were shown thnn
to protect grants such as that made

to agallant soldier Jike Kurruck Sing,
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good cause had been shown for the in-
troduction of the Bill. But apart from
the 2nd Section of the Bill, which had
been referred to by the Ilonorable
Member for the North-Western Pro-
vinces, it seemed to him (Mr. Sconce)
that the 1st Section wasopen to a great
denl of doubt. The Bill was framed
after the model of, nay verbally taken
from, Act VI of 1849 (for securing
Military aud Naval Peusions and
Superannuation Allowances). But the
payment of peusions was of a different
unture, and was attended with quite
different effects, For example, pen-
sions were generally personal, subject
in some cases to renewal on the death
of the grantee. Then, as had been re-
marked by the Honorable and learned
Vice-President, the Bill, as it was
drawn, referred only to grantees, not
their heirs. There was no provision
for the Inpse of a graut. The
words of the Bill seemed to con-
fine its application to life grants,
but probably it was also intended to
protect hereditary grants, and, indeed,
the declared object of the Bill, which
wus in part to snpport titles and dig-
nities conferred by the Government,
seemed to imply that the Bill should
be enlurged so az expressly to em-
brace the heirs of grantees in cases
in which the grants wecre perpetuated
beyond the life of the first grantee.
Then again the 1st Section com.
menced with the words * Immoveable
property which Aas been or may here-
after be granted.” How fur was this
Bill to goback? Was it to apply to
all grants Leretofore made ? Was it
to go back to the time of Lord Hast-
ings or Lord Wellesley. or to a still
carlier period? Probubly grants by
Lord Wellesley or Lord Ilnning. had
pnssed two cor three hands.  An estate
granted originally to one person might
be now distributed among many heirs,
and certninly- it was im portaut to con.
sider whether the proteetion created
by the Bill shonld be cxtended to the
various portions of tho origival grant,
The Section scemed also to be jm-
pressed in not prorirling. suthorita-
tively for the determination of the
grants that were, aud those that werg



. snid, or for giving or assigning any futare jn-

311

not, to be protected by the Bill. The
words used in the Bill as the ground
of the grant were “as a reward
for loyal and faithful service rendered
to the State,” &ec. But he would ask,
how should it be determined as to what
was meant by “loyal and faithful ser-
vices ?” The question would inevita-
bly arise, whether a grant fell within
those terms ; and as the Bill stood, he
believed it would be competent to the
Courts to decide in any case, whether
a grant was, or was not, protected
against creditors. This question, it
seemed to him, should not be left
to the Courts, and he thought that it

Grants of Tmmoveabls LEGISLATIVE COUNCIL.

might be desirable to vest the Govern-
ment with the power of declaring what !
grants should be held subject to the i
provisions of this Bill or not. :

Another matter which scemed to
him doubtful was, with regard to the
2nd Section, which virtually pro-
hibited grantees from disposing of
their grants.  The Section ran as fol-
lows :—

“ All assignments, acrecments, orders, sales,
and sccurities of every kind made by any such
grantee, on account of any such grant as afore-

terest therein, ave hereby declaved null and
void.”

The wordd were taken from the Act
relating to Pensions. And taking tlre
word “ orders,” he would ohserve that,
however right and proper the provi- !

“sion might have been iith regard |

to Pensions, the prohibition was
hardly applicable to grants of land.
What he wished: mainly to notice
-wos, whether it was absolutely neces-
sary to prohibit the sale of grants.
Take the case of Kurruck Sing. He
had received u grant from the Govern-
ment. IHis father alro had & grant and
left the property to his six sons. Now
Kurruck Sing also might have six sous,
snd the effect of this provision, which
prevented the sale of the house now
granted to Kurruck Sing, would be
that the six sons, to enjoy their inhe-
ritance, would havo to occupy the house
in common. But clearly it might be
much more convenient to the family to

dispose of the property and distribute
BMr. Sonce ‘ )
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the procceds among themselves. He
(Mr. Scouce) doubted very much whe-
ther the prohibition should be absolute.
Take the case of Mr. Boyle of Arrah,
who had received a grant on account of

‘most faithful services rendered to the

State. Mr. Boyle. had reason to be
proud of himself; and might be proud
to hold un estate in the place where he
had so greatly distinguished himself.
But suppose that, by and bye, that gen-
tleman might wish to transfer his inter-
cst to England. Iftherefore he wished
to dispose of the preperty, would you
prohibit him from selling it? He (Mr.
Sconce) might perhaps be permitted to
suggest that, instead of leaving these
grants to follow the ordinary law of
succession, it ought to be competent to

i Government to declare that they should

be governed by the law of primogeni-
ture. Otherwise he had strong doubts
of protecting in perpetuity the grants
that would fall within the principle
of this Bill. '

Mz. FORBES said, a dispensing
power on the part of Government, to
enable Courts to adjudicate claims to
grants, was possessed in the Southern
Presidency by Regulation IV. 1831
of the Madras Code, Clause 1 Section

- IT of which provided as follows :—

“The Courts of Adawlut are hereby prohi-

. bited from taking cognizance of any claim to
i hereditary or personal

nts of money or of
land revenue, however g::ominuted, conferred
by the authority of the Governor in Council in
consideration of services rendered to the State,
or in lieu of resumed offices or privileges, or of
zemindaries or pollams forfeited or held under
attachment or management by the Officers of
Government, or ©s a yeomizh or charitablo
allowance, or as a pension, and nlso of any
cluim for the recovery or continuation of, or
participation in, such grants, whether preferred
against private individuals or public Officers,
unless the plaint is accompanied by an order
signed by the Chicf or other Secretary to Go-
vernment, referring the complaining party to

seck redress in the establishod Courts of
Adawlut.”

It secmed to him that that was a
dispensing power of the nature ad-
verted to by the Honorable Member
for the North-Western Provinces, and
it was in his opinion a very desirable
power to be vested in the Government.
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Si BARTLE FRERE said, many
of the objections which had been stated
by the Honorable Members for Bengal
and the North-Western Provinces had
been previously brought to his notice
by the Houorable Member for Bombay,
and he (Sir Bartle Frere) had prepar-
ed some amendments according to the
very sound views expressed by him,
which it was his (Sir Bartle Frere's)
intention to move in Committee. The
first was the addition of a proviso re-
quiring the Government to declare by
Notificution in the Government Gazette
the particular grauts to which the Act
was intended to apply. Next it was
intended to ge: over the difficulty sug-
gested by the Honorable Member for
Bengal, by authorizing the Govern-
ment of Iudia, when it should be de-
sirable to withdraw an estate from the
operation of the Act, to rescind the
Notification in the same form in which
it was originally made. These, how-
ever, were matters of detail, which, as
suggested by the Honorable Member
for the North-Western TProvinces,
would be ULetter considered in Cowm-
mittee.  If the principle of the
Bill were now affirmed by the Council,
the necessary ameudmeuts could be
made in Committee. As truly stated
by bis Honorable friend opposite (3Ir.
Sconce), there were tew things which
the natives had ; )
secure by law those privileges which
attached to landed property by custom
under their own rulers, and amoug
them none was more velued thao a pro-
vision similar to our own law of cutail.
He then referred to the gratification

[Armiz 20, 1861.]

i would descoud to and be

Froperty 23l si4

Tuc VICE-PRESIDENT said,
this Bill appeared to him to jnvolve
somo very important principles. Ho
had not had time to consider it as
carefully as he could have wished, the
Bill having beeu read a first time on
Snturday last, and been printed and
circulated only a fow doys ago. O
great objection which had been pointed
out by the Honorable Membor  for
Beugul was this :—Suppose an estats
came to several heirs, was this Bill
intended to protect tho cstate from
execution iesued agninst the share of
oue of the heirs for the purpose of
realizing his debt? Tho terms of the
Bill were not restricted to grants by
which any particular class of heirs was
to inherit. In the cnse of a sovereignty,
according to the lHindoo or Maho-
medan law, the estate might descond,
ns in Englund, to tho eldest son.
This Bill related to the grunts of
land mede either for emincnt loysl
services rendered to thoe Siate or to
accompany titlea Suppose the caso
of a grant made for loyal service, in
which no particular course of descent
was specificd. If the grantee wero
a Hindoo, upon his death the estate
shared
cqually by all his sons ; or in the case
of a Mnhomedun, not only would the
sons be eutitled to shore equally, but

more at heart than to ; the daughters could each claim o ehare

| equal.to half of & son’s share, so that the

cstate might descend not only to sons
but also to daughters, females ns well
as males ; and although, according to
Hiudoo law, the sons would take os o
joint family, they would be entitled to

with which the Tulookdars of Oude had | have .o purtition. . In tho case of the
received the exteusiou to their estates | death of a groutee, therefore, whether
of the rule of primogeniture and of'a | a Hindoo or a Msahomedan, the estate

species of entail. The wise policy
thus followed at the suggestion of the
Chief Commissioner, Lud doue more
perhaps than any single act to show
the people of Qude the desire of the
British Government t0 uphold those

rights of landed property to which
thgey were most attached. He (Sir

Bartle Frere) should be prepared to
consider in Committee the suggestions
which had been offered, if the prin-
ciple of the Bill were now assented to.

granted might be divided into numer-
ous shures, and on the death of each
of the heirs, another sub.division might
tuke pluce, aud tho estate, which might
originally bc o large one, inight be thus
divided into very minute portions, each
of them being protected from seizure
on account of the debts of jts owner
and inalicnable for ever. Even if a case
had been made  out for this Bill with
regard to entailed estates, or estates
graated upou condition that they should
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descend according to the rules of pri-
mogeniture, it appeared to him to be
very impolitic to declare, that after an
estute has been divided by descent into
mipute portions and vested in vumer-
ous heirs, females ns well as males,
those portions should never be alien-
ated by or seized for the debts of the
owner, but must necessarily go on
the descending line for ever, however
small the ghares by reason of the sub-
divisions by descent might become.
Such a privilege was much larger than
had even been conferred on a Marl-
borough, a Nelson, ora Wellington.
According ‘to the Act of Purlinment
by which an estate was to be pur-
chased for the Marquis of Wellington
before he obtnined o Dukedom, it was
provided that the estate

« ghould always go along and be enjoved with
the said title, honor, and dignity of Marquis of
Wellington so long as the sume should endure,
and that the said premises should also be in-
alienable until there should be a failure of issue
of the body of the said Marquis of Wellington.”

According to the English law in
ordinary cases, when an estate was
entailed, the issue

possession, or by joining with the tenant
for life.
the Marquis of Wellington, was taken
away as to the estates purchased by
Government 8o long as he had heirs
of hisbody. Similar provisions were
made by the Act under which Straths-
fieldsaye was purchased after he lnd
obtained n Dukedom, and a further
~ grapt” had been :nade by Parliamen..
Similar provisions were also made in
the case of Lord Nelson., So long,
therefore, as an issus of his body ex-
isted, neither the Duko of Wellizgtor
nor the heir of lis body could bar
the entail or sell the estae.  The Act,
however, wont on to provide that, or
failure of heirs of his body, the pro-
perty should vest in fee simple, and
that the remaicder in fee mighs be
sold or disposed of bL¥ deed or will
by the Duko or hiz hieire ot any time.
Tnder that Act, therefore, the estate
was rendered inalicnable ouly so long
as heirs of the body existed, but it was

The Vice-President
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alienable as soon as it became vested in
fee simple. This Bill, however, would
render the cstates to which it related
inalienable for ever even though it
might be sub-divided by descent
amongst the general heirs. Such a
law appeared to him to be very im-
politic. It exteuded to all grants
whether the estates were entailed
or not ; and even to estates which
might descend to numerous heirs,
male or female, or both, according to the
Hindoo or Mahomedan Law of Inheri-
tance. It was not even limited to
estates which might have been granted
to descend according to the law of
primogeniture. If grants had been
made to a Hindoo or Mahomedan with-
out declaring that it should descend to
-particular Leirs, this Council could not
properly pass an Act to alter the terms
of the grant.

Another important question which
was involved in the case was this. By
this Bill, the Council were called upon
to recognise the power of the Governor-
General in Council, and even of the
local Governments, to grant away por-
tious of the territories of the Crown as

in tail might
be barred by the tenant in trust in -

This, however, in the case of ;

a reward for loyal services, or in support
of titles or dignities. He (the Vice-
President) had not had much time to de-
vote to the, consideration of that point.

' Buthe doubted whether even the Gover-

nor-General in Council could grantaway
-portions of the tervitories in that way,
ond he certainly was not prepared to

i edmit the principle. He apprehended

: that, at thetime of the passing ot'the Act
of 1838, the East Tadia Company
had no power to .grant awny the terri-
tories or revenues of the Grown with-
cut the sanction of the Board of Couv-
trol, nud that the Boeard of Control had
no power to order them to do so.
When the Enst India Company held
the territorics under grants from the
Crowi, they might have possibiy had
that power to the extent of the in-
werest which was gronted to them.
By the 7 George ILI, c. 57, all tho
territorial acquisitions nud revenuea
then lately obtained in the Fnst Indies
were vesied in the East Tudia Company
for two years, from the 1st February
. 1767, on payment of an annual sum of
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£400,000. By the 9 George IIL., e
24, the Company were confirmed iy (e
possession of the territory and yeve-
nues previously granted, for u furthor
period of five years from the st Ie-
bruary 1769, on paymeut of g like
aunual sum. By these Acts the ter-
ritories were vested in the East India
Company for the terms mentioned there-
in. Those Acts were continued from
time to time, by various Acts passed
subsequently. But when the Company
censed to be a trading Company, and
became a8 Government only, it was
provided by the Charter Act 3 and 4
William 4, c. 85, s 1, that the
territorinl ncquisitions and revenues
meutioned or referred to in the said
Act of the 53rd yeur of his late Majesty
King George the 1IIand all other terri-
tories then in the possession and under
the Governmeut of the East India Com-

(Aruae 20, 1561.]

! hereafler have to

pany, except the lsland of St. Helena,
should remeain and coutinue under such
Government uutil the 30th day of April
1854 ; and then it went on to provide
that all the lands and heredituments,
revenues, rents, and profits of the said
Company should remain, and be vested
in, and be held, received, aud exercised
respectively, according to the mnature
and quality, estate and interest of aud
in the same respoctively, by the said i
Company, in trust for His Mujesty, bis |
heirs, and successors for the scrvice of |
the Governmeut of India. Thus the
territories were vested in the East India
Company in trust for the Crown aud
for the service of the Government of
India. By Sections 9 and 10, all the
territorial and other debts and liabili-
ties of the Company were chnrged on
the territories. Section 9 provided as

follows :—

« From and after the said 22nd day of April
1834, all the bond debt of the said Company
in Great Britain, and ull the tergjtorial debt
of the said Cumnpany in Indis, an all other

debts which shall on that day be owing by the
said Company, and all sums of money, costs,
charges, and expentes which after the »aid
22nd day of April 1834, may become payable
by the said Company in respect ot by reason
og any covenants, contracts, or lmbnlngiq thgn
existing, and all debts, expenses, and lmbdua::
whatever, which after the samo day shall
contracted and incurred on sccount

lawfall arred on s
of 'thl; éovemment of the said territories, and

Lroperty Bill. ais
all pasmicuts by this Act directed to be m
sh:\{l be (:lmrgml‘ and chargeable upon theul(‘l::
venies of the said territories ; and neither any
swock or elfects which the gajd Company my

) their own use, nor the qjvi.
dend by this Act securcd to them, nor the
Directors or proprietors of the said mpany
shall be liable to or chargeabls with any of
the said debts, payments, or liabilities.”

By Soction 25 the Board of Control
were vested with full power and gy.
thority to superintend and contro] all
grauts of salarios, gratuities, and alloyy.
ancos, and all other payments  gand
charges out of or upon the said reve.
nues or property respectively. But Sae.
tion 110 provided that nothing in the
suid Act contained should be constyyed
to enable the Board of Control to give
or canse to be given directions ordering
or authorizing the paymeut of gy
extrnordinary allowance or gratuity,
unless in the cases in which such di_’
rectious might then be given by then,

The 33 George III, c. 52, s, 18
provided as follows :— !

* It shall not be lawfal for the said Boarqd (o
give, or cause to be given, any direction for
the payient of any extraordinary allowapnce
or gratuity from the said revenues (0 an per-
son, on uccount of services porfurmed in {ndh,
or on any other account whatever to any
greater amount, or to any other person thap
shall be specified and contained in some deg.
patch proposed by the said Court of Directors
to be sent to Iudia, and transmitted by ¢he
to the said Board for their approbation, gqng
in every case where any such directious gha))
be s0 given, a distinet account of all guch g).
lowances or gratuities shall be added to the
next list of establishments laid before Parjj,.
ment by the said Court of Dircctors.”

By the ahove Section snd the ' 33
Geo. III, c. 155, 8. 88, nnd the 55
Geo. III, c. 64, the Court of Dirccton,
with the sanction of the Court of Pjy,.
prietors, could not charge their fund,
with any grawity exceeding £600
without the counsent of the Board of
Coutrol. He could not find any Jae
by which, prior t0 1838, the Goverpor.
General in Council or the local Goverg.
ments could grant, or couvey awny, g5 o
reward for services, lands vested iy
the East India Company in trust £y,
the Crown, to an unlimited extent,
without the previous authority of (he
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Court of Directors sanctioned by the
Board of Control.

Then we cane to the 21 and 22 Vie.
c. 106, the law by which the territories
were transferred from the Last India
Company to the Crown itself. Section
1 provided as follows :—

“The Government of the territorics now
in the possession or under the Government
of the Iast India Company, and all powers in
relation to Government vested in or exercised
by the said Company in trust for her Majesty,
shiall cense to be vested in or exercised. iy the
said Company, and all territories in the pos-
sossion or under the Government of the said

Jompany, and all rights vested in, or which if
this Act had not been passed, might Liave been
exercised by the said Company in relation to
any territories, shall become vested in 1ler
Majesty, and be exerciged in her nnme ; and for
the purposes of this Act, India shal mean the
territories vested in Her Majesty as aforesaid,

ond all territories which may become vested

in Her Majesty by virtue of any such right as
aforesaid.”

The territories were now absolutely
vested in the Crown. Then it was
provided by Section 2-—

“ India shall he goveined by sud in the
name of Her Mujesty, and all rights in rela-
tion to any territories which mizht have been
exercised by the said Company, if this Act had
not been pnassed, shall and may be exercised by
and in the name of Her Majesty as rights in-
cidental to the Government of India ; and all
tho territorial and other revenues of or aris-
ing in India, and all tributes and other pay-
ments in respect of any territories which would
have Leen receivable by or in the nune of the
said Company if this Act had not heen pasred,
shall be received for andin the name of 1ler
Majesty, und shall te applied and disposcd of
for the purposes of the Govertment of Indin
ulone, subject to the provisions of ikis Act.”

" " Then came two Clauses rolating to
the transfer of property. Section 39
provided :—

“ All lands and hercditamenis, monies, stores,
goody, chattels, and othct real and personal
cstate of the said Corupany subject to thae
debts and linbilitice sflecting the same respec-
tively, and the benefit of alt ccmrants, covenants,
and engagements, and ail rights to fines, penai-
tics and forteitores, cud all other emohnaents
which the said Company gheil be scised or pos-
nessed of, or entitled ta ut the time of the com-
wnencement of thie Ant, sxcept the capital stock
of the said Company und the dividead thervon,
shall become vested in Her Majesty toLe appli-
ed and disposed of suhject to the provisions of

The Tice-Preasident
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this Act, for the purposes of the Government
of India.”

Section 40 went on to provide :—

“The Secretary of State in Council, with the
concurrence of a majority of votcs at a Meeting,
shall have full power-to scll and dispose of all
real and personal estnte whatsoever for the
time heing vested in ller Majesty under this
Act as may be thought fit, or to raisc money
on any such real estatc by way of mortzagze,
and make the proper assurance for that purpose,
and to purchase and acquire any land or
hereditaments or any interests thercin, stores,
goods, chattels, and other property, and to‘enter
into any contracts whatsoever, as may be
thonght fit for the purposes of this Act ; and
all property so acquired, shall vest in Her
HMajesty for the service of the Government of
India, and any conveyance or assurance of or
concerning any real estate to be made by the
authority of the Secretary of State in Council,
may be made under the hands and seals of
three Members of the Council.”

Whether the words “sell and dis-
pose of”” authorized the Secretary of
State in Council to dispose of lands
by way of gratuity, it was unnvecessary
to cousider ; for even if they did, the
power could not be exercised without
the concurrence of a majority of the
Council present at a.Meeting.

Then came Section 41 by which it
was provided :—

. \ . o
“The expenditure of the revennes of India,

“both in India and clsewhere, shall be subject

to the control of the Secrctary of State” in
Council, and no grant or appropriation of any
part of such revenues, or ol any other property
coming into the possossion of the Sceretary of
State in Council by virtue of this Act, shall be
made withont, the coucurrence of a majority
of votes at a Meeting of the Council,”

He thought it was a mntter of very

| serious importance, whether e ought

to pass an Aect recognizing und ad-
mitting the right of the Governor-
General in Council and of the locai
Goverumehts, (o grantlands by way of
geatuity, either as o reéward for loval
services, or in support of titles or dig-
nities. He was not prepared at pre-
tent to give a decisive opinion on the
subject. e rather thought that this
Council had no such power. Ou these
grounds he was not prepared tc assent
to the Bill as it stood at present.
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There was one other question which
had been adverted to by the Honorable
Member from the North-Western Pro-
vinces. If executions issued from the
Supreme Courts before the passing of
tho Act were to be exempted, he
saw no reeson why executions issued
by Courts of cqual jurisdiction in the
Mofussil should not also be exempted.

Sir BARTLE FRERE said, hav-
ing already spoken once on this occa-
sion, he believed he was precluded by
the Standing Orders from speaking a
eccond time on the same question with-
out the permission of the Council.

Tue VICE-PRESIDENT said,
he thought the Honorable Member
was entitled to make a reply. He
(the Vice-President) should be glad
to hear what the IHonorable Member
had to say in answer to what had
fallen from himself.

Siz BARTLE FRERE suid, he had
spoken before under the impression
that all the objections to the principle
of the Bill had been stated, and that he
was consequently the lnst spenker in the
debate. With the leave of the Coun-
cil he would now reply to the obser-
vations which had just fallen from the
Honorable and learned Vice-President.
He (Sir Bartle Frere) must, with all
due deference, take exception in the
first place, both as regarded law and
fact, to the Honorable and learned
gentleman’s remarks with regard to
Hindoo inheritanco of landed estates.
Ho could not speak with certainty with
regard to this part of the country, but
he could speak with regard to the
largest portion of India that there were
two modes of inheritance of grants of
landed property, which wers universally
known and recognized by every Court.
There was first of all the ordinary
Hindoo or Mahomedan law of inheri-
tance which had been correctly rtated
by the Honorable and learned Vice-
President ; nnd there was that of what
was called by Hindoo Inwyers the
Sawusthan, which invo}ved a l:lg‘lt t_?f
primogeniture and of strict enm.nl. This
latter law was not coufiued to kmg(!omﬁ
or chiefships, but extended sometimes
to very minute portions of land. It
depended ou the terms of the original

[Armre, 20, 1861.]
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grant which placed it as regards in-
herituuce on a different footing  from
ordinary landed properly.  Tho icrms
had nothing to do with the oxtent of
the grant ; whethor that extent wore
largeor small, the law of primogeniture
might, and frequently did, form a con-
dition.

With regard to the parallel which
had been drawn by the Idonorable and
lenrned Vice-President hotween tho
case of the grauts to which the Bill
referred nud those of Blenheim and
Strathsfieldsaye, he would submit
whether there was not in the argu-
mont of the Ilondrable nnd lenrned
Vice-President o confusion between
the law with regard to snch grants
and the grant itself. The Acts of
Parliament quoted by the Honorable
and learned gentleman were in fuct
the grants, and answered to what
would be ealled in this country
the sunouds, and had no relation to
the general law relating to succes-
sion of landed property. A sunnud
might be drawn up in the very
words of the Blenheim ar Stiatha-
fieldeayo Acts quoted by tlie Honor-
able and learned geutleman, and yot
it would be necessury to have a law
defining the legal position of these
grants in relation to the ordivary luwa
and Courts of this country,

ITe would merely remark, with
regard to one observation which fall
from the Honorable and learned Vico-
President, that in theso matters we
were not simply to considar the inter-
ests of the parties to whom the grants
were mede. The grantees and their
deeds hnd become natioval property,
and it was not for the sake of ondow-
ing future Wellesleys and future Nel-
rons, but of recording the memory of
great scrvices renderod to the State,
that these grants wers mude.  ‘fho
same argument applied in a greater or
gmaller degree to every geani made for
public ecrvices, and we shianld not Joso
prght of the fact that the ohject was not
to endow this or that {‘umi!y, but to
keep alive, in n manuer peculintly
intelligible to the native community,
the memory of gand «oivice rendorad
to the Government. Wil regard to

)
P
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all these grants, it was quite compe-
tent to the Government to restrict
them to heirs male according to the
luw of primogeniture, and this Bill
would have nothing to do with such
nestrictions.

It was not his purpose to enter in
detail on the very large question which
bad been mooted by the Honorable and
learned Vice-President, without any
notice or uny very obvious connec-
tion with the maiter iz hand, ag ¢
the right of the Governor General in
Council to make any grants of land.
He confessed he was not prepared
for any such mines being cxploded
under his feet, and he must protest
against the line of action taken by the
Honorable and lenrned gentleman.

Tae VICE-PRESIDENT said, the
second rending of the Bill was moved
only this morning, and he had no other
opportunity of stating lis objections
before.

Sir BARTLE FRERE said, the
Honorable and learned gentleman had
stated that he had doubts as to the
power of the Governor Geuneral in
Council to grant away auy portions of
the territory of India. At the same
time he confessed that he had not
time to exumine the question, aud
could not speak decisively even as to
1his own opinion. If the Honorable

and learned gentleman thought it ne-.

cessary to raise this very large ques-
tion, and if he cutertained doubts
on a point of such very grave im-
portance, he (Sir Bartle Frere) could
only regret that the Honorable Vice-
President had not asked him to defer
the szcond reading of the Bill to-duy,
till those doubts were settled. He
veed not inform the Council that this
was no light matter. 1t involved
estates of great value in all parts of
the country, and he must question the
right of auy one, especially of one
whose cpinien carried such a great and
deserved weight of legal authority, to
throw out doubts affecting the rights
of property so largo in amount, without
the ginvest and most careful considera-
tion.  The «question so unexpectedly
raised to-day wns as to the right and

power of Government to alienateany por- |

Sir Bortle Frere
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tion of land. Whether the view which
the Honorable and learned Vice-Presi-
dent scemed inclined to take was or was
not correet, the Council was aware that
that power had in all time past been ex-
tensively used not only by the present
Governor-General but by all his pre-
decessors, and tha dictum they had
jnst heard must throw a doubt on
the vulidity of all such titles.

With regard to the assertion that
the Fust Indin Company possessed no
such power, he would not enter on all
the argunents used by the Ilonorable
and learned Vice-President ; but as
regarded the fact that the East India
Company did muke such grants under
ench successive Charter, he could him-
self call to mind cases in which they
had exercised such power both while
they had Charters as a trading Com-
pany and under each subsequeut
Charter ; und he could hardly doubt
that in so doing they acted with the
concurrence of competent legal ad-
visers, as they did of course with the
consent of the Crown Minister, the Pre-
sident of the Board of Control.

Tue VICE-PRESIDENT esaid, he
had spokeun of grants made since the
passing of the Act of 1858.

Sir BARTLE FRERE said, he would
not follow the IHonorable and learned
Vice-President through his argu-
ment as to the effect of the Act of 1858.
Whether powers which were certainly
exercised without question under the
Charter of 1854, and previous Charters
which conastituted a * trus,”- were
restricted or unnulled when the trust
became a prerogative of the Crown—-
what was the exact extent of the
“ rights incidental to the Government
of Indin” which the Viceroy now ex-
ereised on behalf of the Crown —wers
guestions he would not discuss. He
could only express his ‘sense of the
extreme -importance of the question,
aud his great regret ibat it should
have been raised in an “incidental and
indirect manuer as it had been to-day.

Tur VICE-PRESIDENT suid, he
wished to ask the Honorable Member in
charge of this Bill, whether the grants
which were refcrred to in Section I, as
having been made by Goveranment, had
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been made descendible according to the
law of primogeniture.

Stk BARTLE FRERE said, ho con-
ceived it was perfectly competent to the
Government to make grants descendible
in that or any other manner. He was
aware of such grants having been made
to descend according to the law of pri-
mogeniture ; but whether all the grants
were 80 limited, it was impossible for
him to say without examining them.

Tue VICE-PRESIDENT begged
to explain, with reference to the obser-
vations of the Honorable Member, that
he did not look into the question until
this morning. It was not his intention
to oppose the second reading of the
Bill. He merely wished to state that
in voting for the second reading, he did
not consider himself bound to the prin-
ciple involved in it.

The Motion was then put and carried,
and the Bill read a secoud time.

PORT-DUES (AMHERST.)

Me. SCONCE moved that the Bill
“for the levy of Port-dues in the
Port of Amherst” be read a third time
and passed.

The Motion was carried, and the Bill
read a third time.

REPEAL OF REGULATIONS AND
' ACTS.

The Order of the Day being read
for the third reading of the Bill “to
repeal certain Regulations and Acts
relating to the Procedure of the Courts
of Civil Judicature not established by
Royal Charter”— '

Me. HARINGTON said, before
making the Motion that this Bill
be now read s third lime, he must ask
the Council to allow the Bill to be re-
committed to a Committee of the whole
Council, to enable him to move the
omission from the Schedule of a Sec-
tion of one of the Regulations in-
cluded therein. The Section to which
he alluded was Section XIV Regula-
tion IV of 1798. The Section related
to the offence of perjury when com-
mitted in & Civil Court. At the time the
Section was introduced into the Sche-

JArzm 20, 1861.]
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dule appended to the Bill, it was sup-
posed that the Indian Penal Code and
the Codo of Criminal Procodure would
come into operation on the lst May
next, and as the former of those Codes
defiued the offence of and prescribed
& punishment for perjury, and the Pro-
@dura Code contained rules for enquir-
ing into and trying the offence when
committed in a Civil Court, there would
be no necessity for retaining any of the
existing laws relating to the oficnce of
perjury when committed iu the Civil
Courts after the new Code came into
operation. But as the Council had
determined that the intreductivn of
the Penal Code ‘and with it the
Code of Criminal Procedure should
be postponed until the lst January
next, they could not intermediately
dispense with any of the Criminal lawa
or laws relating to Criminal offunces
now in force, and it was necossary
therefore to exclude from the repeal-
ing Schedule of the Bill the Section
to which he had been referring.

Agreed to.

After some conversation, the further
consideration of the Bill was postponed
till Saturday next.

MINORS.

Mg. SCONCE moved that the Bill
“10 amend the law relating to Minors"
be read a third time and passed.

The Motion was carried aud the Bill

read a third time.
CRIMINAL PROCEDURE.

.The Order of the Day being read for
the adjourned Committee of the whole
Council on the Bill *for simplifying
the Procedurc of the Courts of Crimi-
nal Judicature not established by
Royal Charter,” the Council resolved
itself into a Committeo for the further
consideration of the Bill.

Section 18 was passed as it stood.
Section 19 was passed after a verbal

amendment.

Section 20 provided that only Cove-
nauted Servsnts and European British
subjects should bold & preliminary en-
quiry into a case triable by a Suprewe
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Court, or conmit or hold {o bail any
‘European British subject to take his
irial before such Court. :

Mr. SCONCE s¢aid, he had intended
to move the omission of this Section.
But the Council were probably aware
that, two years ago, a Section similar
to the present cxcited n congiderable
discussion, in which the Honorable and
learned Judge (Sir Charles Jackson)
who was this duy absent took o great
part ; and if the Council had no objec-
tion, ho would propose that the con-
sideration of this Section be postpoued.

Tue CHAIRMAN said, he had
in his hand a note from the Honor-
able and learned Judge (Sir Charles
Jackson) to the address of the learned
Clerk of the Council, stating that he
was prevented by indisposition from
sttending the Couucil to-day.

The consideration of Sections 20 to
24 was then postponed.

- Sections 25 to 45 were passed as they
stood. .

. Mr. HARINGTON moved the in-
troduction' of the following new Section
after Section 45, observing that there
was in the Bill a similar provision re-
lating to Warrants:—

“ A summons shall ordinarily be issued
through a Police Officer; but the Magistrate
issuing the summons may, if immediate service
be nocessary and no Police Officer be imme-
diately available, direct the summons to be
scrved by any other person.”

Agreed to. :
Mgr. SCONCE suggested the expe-
diency of providing for the pre-payment
of .the cost of issuing summonses and
warrants with respect to offences not
. heinous: . In the first- instance a prc-
vision to effect that purpose had been
introduced into the Police Bill but
was subsequently omitted, Lo believed,
for re-consideration when the Precedure
Bill shoul@ come before the Council.
He had been in communication on the
subjoct with the Magistrate of  the
24-Pergunnahs, from whom he had
ascertained that the total charge on that
account ih' that Districi in 1860, had
heen about Rupees 1,700. If that was
the amount in one District, the amount
must be very much more in the other
Districts, - He had no wish to make
Mr. Sconce
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a Motion on the subject at present,
but he mentioned the matter that it
might not be lost sight of, and it
would be perhaps for the Govern-
ment to consider whether the charge
in question should fall upon the public
Treasury.

The Section was passed as it stood.

Sections 46 and 47 related to the
mode of serving a summons on an
accused person.

Mg, FORBES moved the incorpo-
ration of these two Sections into one,
after the omission of words requiring
the summons, in case the accused could
not be found, to be left with some adult
male member of his fumily residing
with him. It appeared to him suffi-
cient to require, as was provided in
the latter Section, that the summons

| should be affixed to some conspicuous

part of the house in which the accused
ordinarily resided, and that it was not
expedient that one member of a family
should be served with a Criminal pro-
cess, because another member of the
family was charged with come offence.
A suinmons was after all only a notice,
and it appeared to him that the simplest
and quickest way of making a notice
known to the party to whom it was
issned was to affix it on his house
in case his absence might prevent a
personal service. ,

After some discussion, the Council

“divided :—

Noes 6.
Mr. Erskine.
Mr. Sconce.
Mr. Harington,
Mr. Laing,
Sir Robert Napier.
* The Chairman. ’

: Aye 1.
Mr. Forbes. :

So the Motion was negatived and
the Sections were then passed us they
stood.

Sections 47, 48, and 49 were passed
as they stood.

Mg. HARINGTON moved the in-

troduetion of the following new Section
after Section 49 :—

“ The provisions relating to a summons and
its issue contained in this Chapter shall be ap-

<plicable to every summons issued under this

Act.”

Agreed to.
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Sections 50 to
they stood. .
Sections 58 and 59 wore incorporated
afier amendments,

Tae CHAIRMAN moved the intro-
duction of the followiug new Section
after the above :—

¢ If the place of arrest i
Scction be] within 20 mi;;:d?:ontxh:hg)m(:g
which the warrant was issued, the person ac-
cused mnay be carried in the first instance before
the Magistrate who issued the warrant.”

Agreed to.

Sections 60, 61, and 62 were Ppassed as
they stood.

Scction 63 was passed after a verbal
amendment,

Sections G4 to 68 were passed as
they stood.

Scetion 69 was passed after amend-
ments.

Section 70 was passed as it stood.

Section 71 was passed after a verbal
amendment.

Section 72 was passed as it stood.

Mr. HARINGTON moved the in-
troduction of the following new Section
after Section 72 :—

57 were passed as

“ The provisions relating to a warrant and
its issue contained in this éhnpver shall be ap-
plicable to cverywarrant issucd under this Act.”

Agreed to.
Soction 73 was passed after amend-

ments.
" Section T4 empowered Officers in
charge of a Police Station to arrest
vagabonds and others without orders
from a Magistrate without warrant.

MRr. FORBES thought that the Sec-
tion should be extended by giving all
Police Officers power to arrest vaga-
bonds. The Officer in charge of a
station would hardly ever leave his
station and would scarcely ever be able
to arrest vagabonds, and the ordinary
Police Officers would have better op-
portunities of observing and arresting
them. He should therefore move an

endment fo that effec
a@le.“ﬁCONCE s&ifcit was a mere
matter of repute and uus}ll)icion as to
who was a vagabond, and he would not
therefore give such o power to every
common Police Officer.

Mg. HARINGTON said, it would

not be necessary for the Police Officer .

[Arniz 20, 1861.)
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in charge of a Station in every case
himself to go and arrest vagabond ;
ho might depute a subordinate Police
Officer to muke the arrest. He did
not think it would be safe to give the
power of arrest in the cases which
would full under this Section to every
Police Officer.

Mn. ERSKINE said that the effuct
of the amendment would be that any
Policeman might arrest auy person on
the ground that he was of bad liveli-
hood, although the person was not
charged with the commission of any
offence. He should object to give that
power iudiscriminately to any Police in
the world.

Mu. FORBES observed that all
parties, the grentost criminals, even
murderers, were in the firat instance
apprehended only on suspicion, and
every man was considered innocent
until he was proved guilty. For his
part, his sympathies were all with the
honest portion of the community, and
he did not share the excessive ten-
derness felt by some for those who
were reputed robbers, house-breakers,
thieves, receivers of stolen pro ty,
and of notoriously bad livelihood, and
it was with these classes that the
Section now under cousideration was
to deal. Furthermore in this Bill it
was proposed to give power to impri-
son any one of the characters he had
just referred to for three Years, and it
did seem to him to be very inconsis-
tent to allow of three years’ incarce-
ration in one part of the Bill for an
offence for which the ordinary Police
might not arrest under another part of
the Bill.

The question being put, the Council
divided :—

Ayes 3. Noes ¢,
Mr. Forbes. Mr. Erskige,
Sir Robert ll'hpier. ll‘fr. mm
Sir Barte Frere. r. .
e The Chainnag.

So the Motion was negatived, and

the Section then passed after n verbal
amendment,
Sections 75 to 88 were passed as
they stood.
tion 89 was passed afler an amend.-

ment.



331 Wrecked

Section 90 related to the mode - of
executing a search warrant out of the
jurisdiction of the Magistrate issuing
the warrant.

Mr. FORBES snid, this Section
provided that, when o Magistrate wish-
ed to issue a warrant for execution out
of his jurisdiction, the warraat must be
endorsed by the Magistrate of the Dis-
trict in whose jurisdiction it was to be
executed, before it could be executed.
In most cases stolen property would be
converted into such a shape that it
could not be recognized before this
process could be gone through. We
allowed the thief whose personal ap-
pearance could not be altered, to be
followed from one jurisdiction to
snother, and refused to allow the pro-
perty he stole, the appearance of which
could be altered, to be followed in the:
same manner. It was true that an-
other Section allowed of a search
warrant being executed in another
jurisdiction in emergent cases; but in
his opinion all search warrants were
emergent, and he should propose so to
amend this and the following Section
as to allow of search warrants being
executed beyond the jurisdiction of the
Magistrate who might issue them.

After some discussion, the further
consideration of this and the following
Section was postponed.

Section 92 was passed after n verbal -

amendment. .
Section 93 was passed as it stood.

* Sections 94 and 95 were pnssed aftor
amendments.

Section 96 was passed as it stood.

The consideration of Section 97 was
postponed.

Sections 98 to 102 were passed as
they stood.

The further consideration of the Bill
was then postponed, and the Council
resumed its sitting.

ROHILCUND DIVISION.

- Mr. HARINGTON postponed the
Order of the Day for the adjourned
Committee of the whole Council on the
Bill “ to remove certain tracts of coun-

LEGISLATIVE COUNCIL.

DBoats Bill. 332

try in the Rohileund. Division from the
jurisdiction of the tribunals established
under the genmeral Regulations and
Acts.”

STAGE CARRIAGES.

Mr. HARINGTON also postponed
the Order of the Day for a Committee
of the whole Courcil on theBill “ for
licensing and regulating Stage Car-
ringes.”

PORT-DUES (AMHERST).

Mr. SCONCE moved that Sir Bartle
Frere be requested to take the Bill “ for
the levy of Port-Dues in the Port of
Ambherst” to the Governor-General for
his assent.

Agreed to.

MINORS.

Mr. SCONCE moved that Sir Bartle
Frere be requested to take the Bill
‘“ to amend the law relating to minors”
to the Governor-General for his assent.

Agreed to.

GRANTS OF IMMOVEABLE PROPERTY.
L J

Stk BARTLE FRERE moved that
the Bill ¢ for.securing certain grants
of immoveable property made by the
State” be referred to a Select Com-
mittee consisting of Mr. Harington,
Mr. Forbes, Mr. Erskine, and the
Mover, with an instruction to submit
o prelininary Report under Standing
Order No. 70.

Agreed to.

WRECEED BOATS.

Mr. FORBES moved that a com-
munication received by him from the
Madras Government, be laid upon the
table, and referred to the Select Com-
mittee on the Bill “for the preserva-
tion of property recovered from
Wrecked Boats.”

Agreed to.

The Council adjoured.





