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CONSOLIDATION CUSTOMS BILL. 

~R. ERSKINE moved that the Bill 
~, for the consolidation and amendment 
of the laws relating to the collection 
of Customs Duties" be referred to a 
Select Committee consisting of' Mr. 
Harington, Mr. Forbes, Mr. Seton-
Karr, and the Mover. 

Agreed to. 

MUNICIPAL ASSESSMENT (BOMBAy). 

MR. ERSKINE moved that Sir Ro-
bert Napier be requested to toke the 
Bill "to amend Act XXV of 1858 
(for appointing Municipal Commission-
ers and for raising a fund for Munici-
pal purposes in the Town of Bombay)" 
to the Governor-General for his' assent. 

Agreed to. 

CATTLE TRESPASS. 

MR. ERSKINE moved that a com-
munication received by him from the 
Government of Bombay, regarding the 
Bill .1 to amend Act III ot' 1857 (re-
lating to trespasses by Cattle)", be laid 
upon $e table and printed. 

Agreed to. 
The Council adjourned. 

Saturday, July 27, 1861. 

PRESENT: 

The Hou'ble the Chief Justice, Vice-Pre,ident, 
iu the Chair. 

lIon'ble Sir H. B. E. C. J. Erskine, Esq., 
Frere, Hon'ble Sir C. R. M. 

Hon'ble MaJor-General Jackson, 
Sir R. Napier, and 

H. B. Harington, Esq., W. S. Seton-Karr, 
H. Forbes, Esq., Eoq. 

,MUNICIPAL ASSESSMENT (BOMBAY). 

THE VICE-PRESIDENT read II. 
Message from the Governor-General, 
communicating his assent to the Bill 
"to amend Act XXV of 1858 (for ap-' 
pointing Municipal Commissioners, and 
for raising a fund for Municipal pur-
posps in the Town of Bombay)." 

INCOME TAX. 

Sm BARTLE FRERE presented 
the Report of the Select Committee on 
the Bill "for limiting in certain cases 
for the year commencing from the 31st 
day of July 1861, the amount of assess-
ment to the Duties chargeable under 
Act xxxn of 1860 (for imposiifg 
Duties on profits arising from Property, 
Professions, Trades, and Offices), and 
Act XXXIX of 1860 (to amend Act 
XXXII of 1860);" and moved that 
the Council resolve itself into a Com-
mittee upon the Bill. 

Agreed to. 
Sections I to VI were passed as they 

stood. 
Section vn was passed after amend-

ments. 
Sections VIII to X were passed as 

they stood. 
Section XI provided as follows :-

" The Governor-General of India in Council 
may extend the provisions of this Act to aU or 
any of the yea1'8 subsequent to thll year ending 
on the 31st July 1862, during which the said 
Act Xx.."U1 of' 1860 shall remain in force." 

THE CHAIRMAN said he un-
?erstood, ~hen this Bill WD8 brought' 
lD, that It was only intended to 
apply to the assessments for the 
ensuing year. As the Bill now stood 
however, it proposed to authorise th~ 
Governor-General in Council to ex-
tend its provisions to all or any of 
the subsequent years during which 
the Income Tax Act should remain in 
force. It appeared to him that it 
was quite altering the principle of the 
Income Tax Act, to extend the same 
assessment from one year to five years. 
A merchant, whose business was small 
this year and might be vel'y much in-
creased the next year, "would not a.pply 
fo~ a. fresh ~sse~sment, and, if he were 
wlthm a Dlstnct to which this Act 
might be applied, would not be liable to 
a fresh assessment durin ... any portion 
of the duration of the Inc~me Tax Act. 
On .the other hand, a mer~hant, whose 
b~smess WM large this year and 
ml~ht deCl'ease next year, would' be 
entitled to demand a fresh assessment. 
He should therefore vote against this 
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Clause. The Clause was one which ·consequence of such extension, he 
certainly ought not to be ill8erted thought that they might very safely 
unless the Bill were republished. entrust the Government with the 

SIR BARTLE FRERE said, he power contained in the proposed Sec-
t'tought the Section which permitted tion, and leave the Govel'Dment to use 
{('esh .assessments to be made on the its discretion in exercising it or not. 
tax-payer's application, was sufficient He should the1'efore vote for the 
to secure the tax-payer against over- Section. 
taxation under this Act. The only SIR CHARLES JACKSON said, 
practical objection to the Section now ?e was dec:idedly ,opposed to the pass-
before the- Committee was that, if Go- lIlg of thlS Section, because it was 
vel'nment should without good cause contrary to the principle upon which 
extend this Act to any District, possibly the Income Tax Act was, based. and 
the revenue might suffer by the non- was in effect a frittel'ing away of that 
taxation of persons whose business had meo.sure, That Act had been CNTied 

,improved since their returns were after a hard fight, upon the broad 
made. It was hardly likely, wherever principle that all incomes' should be 
such might be the case, that the Go- taxed alike. He was himself taxed 
vernment would wish to forego the in~ to the utmost farthing of his income 
crease of revenue by extending the and he did not see why others should 
operation of this Act to those places not be taxed in the same way. But 
without due cause. This Act would this would not be, if this Clause was 
enable the Government to exempt se- passed, and the present returns were 
veral Districts from making fresh re- accepted &8 returns from natives for 
turns where there might be very little the next five years, many of theh' re-
variation from the former year; whereas turns being notoriously incol'rect. This 
under the provisions of Act XXXII Clause, &8 he had said hefol'e, would 
of 1860, it W8S imperative to issue a merely fritter away the provisiolls of 
Dumber of notices, whether there WIlS the tax. 
any necessity for them or not, He Ma, FORBES said, the object of 
thou"'ht it was right to enable Govern- this Section was not to remit any 
ment: in such casell 8S he had described, portion of the Income Tax, but to re-
to continue the existing assessment for lieve the Government of the Jabor and 
the full five years, and that at any rate trouble of issuing fresh notices and 
it would be better to leave the power in making fresh assessments in Dilltricts 
the hand8 of the Government, and he where the assessments had been already 
should prefer leaving the Section as it correctly made, and to relieve the pe<>-
now 8tood, pIe from being harassed with notices 

Ma, HARINGTON 8aid, the BiU and forms of returnt when the as-
was 80 favorable to the public that he lleuments made on them for the pre-
could not consider that it would be oe- sent year were, on the whole, accurate. 
cctlsary to publish it before it was read If, on the extension of thit Act to any 
a third time if the Section now under place, it should appear that aDY per8011 
consideration were retained. That Sec- was not fully taxed, o,ving to his 
tion was merely permissive. The pre- having disbonestly evaded giving a re-
sent Bill was a necessity almost for turn of hie full income, the circurn-
the coming year, and was required to stance might be brought to the 
give relief, as ~ell to the Ofticer~ ,em- notice of the Collector or Commission-
ployed in carrymg out the proVlSlOIIS ers by anyone willing to inform, and 
of the Income Tax Act, as to the public. the person would then be aerved with 
Ita extension to future years would a fresh notice calling upon him to 
depend upon many circumstances which make a fruh return; and if there were 
could not be foreseen; and as the Any Districts or placea in which there 
Government would be the sufferers by WM reason to believe that the usees-
the extension if, aB was supposed by menta had, IL8 a general ruJe, been im-
some, 10lla of revenue would be the perfectly made, it would be quite com-
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petent to the Governmen~ not to ex-
telul the Act to those places, since the 
Bill gave power to the . local Govern-
ment to extend its provisions to such 
parts only of the territories subject to 
tbeir government as they considered 
expedient. 

MR. ERSKINE 'said that the Sec-
tion, as it now stood, was perhaps 
hardly consistent with the Preamble of 
the Bill. 'rhe Preamble recited that 
it wll4 "expedient to limit in certain 
cases for t~e year commencing from 
the 31st day of July 1861," tbeamount 
of assessment chargeable to the Income 
Tax; wherens this Section would 
extend the limitation to all 01' nuy of·the 
yenrs during which the Income Tax 
Act should remain in force. In this 
respect, therefore, some ver.bal amend-
lDent at leMt seemed to be required. 
But again he did not know-and it was 
difficult for anyone, except those iu 
the position of the Honorable Member 
of Government, to know-how fnr it 
would be safe and proper to enact this 
Section without allowing to the local 

'Governments, particularly those of the 
larger Presidencies of Madras and 
~ombay, an opportunity of expI'essing 
their opinions; if they had not already 
done so, as to the applicability of this 
portion of the Act to their territ·ories ; 
or perhaps the application of this Sec-
tion might be restricted to territories 
not included in the three older Pre-
lIidencies. He offered these remarks 
rather as suggestions to his Honorable 
friend opposite, . 

MR. SETON-KARR said that it 
occurred to him, whether it was not a 
question, how Government, having once 
committed itself to the intimation con-
veyed in this last Section, could prac-
tically ever withdraw it again. Go-
vernment, now announced tbat the 
assessment for the past year would be 
the assessment for the next, and the 
idea seemed to be that the lIame privilege 
would oxt.end to the whole four years 
for which the tax was to last. Now 
the community which had received a 
boon for this yenr, would be discontent-
ed, after such an intimation, if the 
Section were not made use of, nnd if 
the boon of oue year W61'C withdrawn 

M,'. Fud)cs 

in the next. Government was binding 
itself rather needlessly, and it would 
have been much better if the Section 
had been omitted from the Act. 

THE CHAIRMAN said, he un ... 
derstood that it was intended' by 
tnis Bill to eDllble the Governor-Go-
neral in Council, in any part of the ter-
ritories subject to any of the local Go-
vernments or thr<1Ughout the whole of 
India, to order that the assessments 
already made should be continued for 
the ensuing year, and on this under-
standing he had voted for the suspen-
sion of the Standing Orders. But it 
now appeared that the Bill would enable 
the Governor-General in Council to ex-
tend the assessment of one year to 
the whole term of five years. Now 
Section I did not apply to persons, but 
to Districts. It provided :-

"It shall be lawfal for the Governor-General 
of India in Council, by an order to be pub-
lished in the Govel'lIment Gazette, to direct 
that within the territories or any part of the 
territories subject to the local Government of 
allY Presidency or place, the general or special 
notices required by Sections 37 and 38 of the 
said Act XXXII of 1860, shall not he issued 
for the year commencing fl'om the 31s' day of 
Jaly 1861, &c." 

So that, wherever the Act was ex-
tended, no person would be obliged to 
make a return for the ensuing year, 
except under Section VII, that is, in 
case he had made no return for one 
whole year, or in case thel'e should be 
reason to believe that 'he had made 
a fraudulent return of his Pl'ofits or 
Income. 

The Honorable Member for the 
North.Western Provinces boo said, 
that this Act was in favor of the pub-
lic. But what did the Honorable 
Member call being in favor of the 
public? He (the Chairman) did not 
consider it beneficial to the public 
that one mnn should be forced to 
make a fresh return and to be re-
assessed every year, whilst the assess-
ment originally made on another might 
be continued, unless ho objected, for 
the whole term of the Income Tax 
Act; or when one person might have 
to pay the tax on the full amount of 
his income, and anothor might. have 
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to pay only upon his last year's incOme to ~tend the. Act as proposed by this 
-in other words, when one person Section, and to alter the principle-of 
might be taxed on his whole in- the Income Tax Act, which was the 
come, and another on only part of principle of dealing with all alike. 
his . income. The business of a mer- SIR BA.RTLE FRERE· said, he 
chant or of a banker might increase thought, with regard to the objection 
considerably during the next four taken by his Honorable friend the Mem-
years, and if he happened to carry ber for Bombay, as to the discrepaucy 
on his business within a District to between the Preamble and this Section, 
which this Clause might be extended, he that, if he would bear in mind that the 
would not be obliged to make a fresh Section simply proposed to authotlie 
return. He would not come under the Government to continue the i:~ 'for 
Section VII if he had made an honest all or any of the subsequent yetu'1, he 
return for the first year. There might would find that t.he eft'eet wal the same 
be two merchants carrying on an equal as if the Preamble had lpe0i4ed the 
extent of business; and it might happen subsequent years.· . 
that the one who chanced to be in a With regard to the objections ot the 
fortunate District, would have to pay Honorable and loarned Judge opposIte 
only on £5,000, whereas the other would (Sir Charles Jackson) enforced by the 
be taxed on his full income of £10,000. Honorable and learned Vice-President,he 

The Honorable Member for Madras IIhould have entirely agreed with them, 
then said that any body might give if he thought that in any part. of the 
information to the Collector or Com- country there was a backwardness on 
missioners. He (the Chairman) did the part of Government Oftlcers to use 
not . know the nature of the infor- their best exertions in carrying out the 
mation proposed to be given, and provisions of taxation with which they 
the Honorable Member ha.d not were entrusted. But he did not think 
explained of what the information so. Now what was the object of thla 
was to be. If he meant information Bill? It did not apply to claaaes or in-
of having made a fraudulent returD, dividuals, bat to Diltricts. We under-
then the party infonned against would took last year to devise a meuure which 
come under Section VII. But if he should apply to the whole of the 1m;. 
had made a true returD in 1860, al- meose and varied population of tbit 
though his profits in 1862 might have country. He did not think that there 
doubled or qua.drupled, he would not was oae man in a hundred who lind in 
be required to ma.ke a Dew return, and this country, who had an adequate nO\ion 
would not be liable to any new assess- of the magnitude and diftlculty of the 
ment. That was not fair. This Bill task of earl'ying out IUch • meBBure in 
was proposed to enable the Government detail. That task, howeyer, was under-
to get oyer the difficulty of obtaining taken, and the Act bad worked for the 
returns for the enluing year. It might last ten or twelve months quite as well 
not be correct in plinciple to do 80; as might have been expected. But 
but it was a principle which it was pro- there was not a penon who waa In the '. 
posed to adopt for the convenience of the· P:"lition of an Aue'lo~ or Com~ia­
public in geaeral-to prevent tbem from 110ner, or had had anythlDg to do wlth 
being called upon to make a new return I the practical working of dle Act, either 
on the ground that the return for 1860 I .. Collector or Tax-payer, who could 
had been only so lately made. It was say that the machinery and forma were 
not a good principle to .y that the the belt that could have been deviled. 
return of one person for ODe y~, if Thoy were fo~nd to be ~uuited to any 
he happened to live in a p~lcular but Europeamzed countraea. However, 
District IIhould be taken .. a good we had gODe through the prOC8l'l at 
return for five years, unleu eyery one the cost of great trouble and lOIDe rlak 
was placed upon the eame ~ootiDg. of ~uing all these Dotice. and of 
He Ihould therefore object to glye the .. ae.lng, .. belt we could, all who up 
Goyernor-GcneralIn CouDcil the powel' to \he present moment had been 

S4 
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brought within the scope of the tax. 
Returns had been obtained and assess-
ments made. This no doubt had in 
many cases been very imperfectly done. 
In others, however, it had been done 
so perfectly that there would be little 
'necessity' for altering the assessment 
from year to year during the currency 
of the Income Tax Act. The effect of 
this Section would be this, that in such 
'Districts Government would absolve the 
tax-payers &om the annoyance of being 
annually served with all these fresh 
notices by the tax-gatherers. The 
Government would not extend the 
operation of this Act indiscriminately. 
It must be borne in mind that the duties 
which would devolve upon the Dis-
trict Officers throughout India during 
the ensuing year would be heavier than 
had fallen on them during any previous 
period of our History. They had been 
provided with a new Code of Civil Pro-
cedure and a new Penal Code, and 
would be provided with a new Code 
of Criminal Procedure, in addition to 
which a new system of taxation had 
been introduced. The sole effect of 
this Section would be that, where 
the work had been well done and 
where no person would escape taxa-
tion, Government would have power 
to relieve their Officers and the tax-
payers from unnecessary trouble in 
issuing fresh notices and making fresh 
assessments during the last three 
years of the tax. These were the 
reasons why this Clause had been 
introduced into the Bill, and he must 
say that he believed it was for the 
interest of the public that as far as 
possible the visitation of the tax-' 
gatherer should be limited to those 
persons to whom we could not avoid 
sending him. This could be effected 
to a great extent by giving Govern-
ment the power of making the assess-
ment of one year applicable to all five 
years of the tax. But as the mtJority 
of the Council thought ditfel'ently, he 
was quite willing to withdraw the 
Clause. 

MR. HARINGTON said, the Hon-
orable and learned Vice-President had 
taken exception -to that part of his pre-
vious remal'ks in which he had men-

Sir Bartle Frere 

tioned that the present Bill was very 
favorable to the public. He had stated 
this as his reason for, considering that 
it was not necessary to publish the 
Bill before it was read a third tHne. 
Notwithstanding what had fillen from 
the Honorable and learned Vice-Pre-
sident and the Honorable and learned 
Judge (Sir Charles Jackson), he 
must repeat that the Bill was very 
favorable to the public, and he be-
lieved it would be so considered. 
The Government might lose' by the 
operation of the Bill, but he did not 
think that the public at large could do 
so; while, as regarded individuals, the -am allowed any person who objected 
to be assessed under its provisions to 
make a fresh return and to claim' to be 
assessed thereon. He was most. anxi-
ous that the Income Tax Act should 
have fair play, and that it should be 
strictly enforced, so far .as was consis-
tent with the public good.. Not-
withstanding the part which he had 
taken in previous measures, he had 
no wish for any material change in the 
Act, nor was he prepared to assent to 
any alteration which would affect the 
principle of the Act. He did not 
believe that the Government would 
be great losers by the present Bill. 
If he thought so, he might have some 
hesitation in giving his assent to . the 
Bill. From the time the Act of last 
year passed, he had carefully watched 
its working. He had probably enjoyed 
more favol'able opportunities of doinG' 
this than most Honorable Member;' 
During the last recess he had visited 
several of the most important stations 
in the Upper Provinces, and the 
Government had lately done him the 
honor of appointing him to make en-
quiries in Calcutta and its vicinity, and 
the result of his enquiries and observa-
tion was that, upon the whole, there had 
been a very foir assessment made under 
Schedules 1 and 2 of the Act of last year 
to which alone this Bill related. He 
did not mean to say that there had not 
been some cases in which individuals 
had escBped or been greatly under assess-
~. This could not be avoided under any 
Clrcumstances or under any rules; but, 
on the other hand, there c:ould be DO 
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the point which they had reached this 
year. 
. After lome further discussion, Sec-

tion XI was by leave withdrawn. 
The remainder of ~he Bill wu 

passed as it stood; and the Council 
having resumed its litting, it was 
reported. 

SIR BARTLE FRERE then moved 
that the BiU be read a third time and 
passed. 

. The Motion was carried, and the 
BIll read a third time. 

SIR BARTLE FRERE moved that 
Sir Robert Napier be requested to 
take the Bill to the Gov~rnor-GeDeral 
for his assent. 

Agreed to. 

FLOGGING. 

Mil. HARINGTON presented the 
Report of the Select Committee on the 
Bill " to provide for the punishment of 
Flogging in certain caaea." 

ELECTRIC TELEGRAPHS. 

doubt that there p.ad been over-&8I1688-
mentl!. He might instance the case 
of one city, he need not mention th 
name, which had agreed to alum; 
assessment of rather more than a lakh 
of. Rupees. .. -A:-fter the punchayet ap-
pomted to dIstribute the amount 
had gone through the whole city 
aud assessed, as they thought, evel'Y 
person in it liable to the Income 
'.rax, t~ey found they had reached 
only thIrty thousand Rupees of the 
snm. The liability to make up 
the ?ntire sum agreed to, was fully 
admItted, but it was felt that the 
amo~t could only be obtained by as-
sessIDg the wealthier classes far be-
yond the rate fixed by the Act, and it 
was expected that in some cases the 
assessment might amount to 8 01' 9 or 
even 10 per cent. What he had just 
mentioned he had heard from persons 
who were entitled to credit, nnd he 
tnu~t re.peat that, upon the whole, he 
beheved that there had been a fair as-
sesement mnde for the present year 
under the Schedules to which the 
present Bill related. Entertaining this 
view, he thought that the Government 
might be safely lefL to exercise its dis-
cretion in extending the provisions of 
the Bill beyond the coming year ; but 

THE CLERK I'eported that be had 
received a communication from the 
Home Departm?nt, forwarding eopiea 
of papers relatIve to the expediency 
of rendering the Telegraph Law more 
effective for punishing perlOu. found 
guilty of tampel'iug with the Telegraph 

as he understood that the Honorable 
Member of the Government who had 
charge of the Bill did not wish to 
press the Section by which such power 
would be given, it was not necessa-

or with Telegraph employ6s. . 

ry for him to say more on the subject. 
THB VICE-PRESIDENT moved 

that ~he communication be printed. 
Agreed to. MIt. SETON-KARR said that he 

must state, after what had been said 
by the Honorable Member who had HOUSE OF CORRECTION (CALCUTTA). 
spoken last, that, in the part of the 
country with which he was acquainted, 
it was understood that the pl'oceeds of 
this tax would have been considerably 
increased next year. In BengaU Pro-
per, DO machinery for collections ex-
isted when the tax WU8 started. It 
took time to create the necea8l1ry Es-
tablishments, and great care waa taken 
DOt needleae1y to harus or vex the 
people. But certainly the Government 
of Hengal had hoped to increase the 
proceeds of the tax in the Lower Pro-
vinces. As it was, the productive 
powers of Bengal were to remain at 

Ma. SETON-KARR moved tbat the 
Bill " for the better enforcement of di.-
cipline in the Hou.e of Correction at 
CalcuttA" be read a second time. 

MB. HARINGTON sBid, he did not 
rise to oppose the Motion for the se-
cond reading of this Bil4 which pro-
posed to iLlelf .. very proper Object, and 
was intended to .upply a WIlDt which 
appeared to have been long feli in the 
place to which the Bill would imme-
diately apply ; bu~ he wiahed to lug-
gest for the cOlllideration of the Ho-
norable Member who had brou,ht in 
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the Bill, whether, before the Bill was 
published, it would not be :advisable:'to 
refer it to a. Select Committee to 
consider whether the punishments pre-
scribed in the Bill were adequate, and 
whether their severity might not be 

I increased with advantage. The pro-
posed punishments appeared to him very 
mild. Three days' solitary confinement 
or, seven days' separate confinement or 
confinement in irons for four days were 
the severest punishments which could 
be given for the most flagrant breaches 
of Jail discipline falling under the Bill ; 
but looking to the characters which 
were to be found in all Jails, and he 
believed he might add Houses of Cor-
rection, and to what WII.S often the 
conduct of such characters, he doubted 

. whether the punishments which he had 
just mentioned would always prove 
sufficient to secure the object aimed at 
in the Bill, namely, the mainten.ance of 
Jail discipline and of good order within 
the walls of the Jail. The last Section 
of the Bill gave power to the Govel'nor-
General in Council to extend the pro-
visions of the Bill to any Jail estab. 
lished or to be established in any 
part of the British territories in Indin.. 
But under the laws now existing in the 
three Presidencies, corporal punish-
ment was included amongst the pun-
ishments which could be awarded for 
breaches of Jail discipline, and . in 
the very able paper by the learned 
Advocate General of Bengal which 
was amongst the annexures of the 
Bill, it was stated at the end of 
paragraph 8 :-

would be that the passing of the 
Bill w:ould b~ greatly retarded, which 
WBS not desirable. For this reason 
he thought that, if the Council at 
large agreed with him in thinking 
that without corporal punjshment the' 
Bill would be incomplete and not likely 
to prove effective, the addition of the ' 
punishment to the penalties now con-
tained in the Bill should be Inade at 
once. . 

THE VICE-PRESIDENT said, he 
had no objection to this Bill being 
referred to a Select Committee for the 
purpose of being amended previously to 
its being published. But he must con-
fess he saw no necessity for so doing. 
He thought that some provisions were 
requisite regarding the discipline of 
the Great Jail. This Bill applied only 
to the discipline of the House of Cor-
rection, and he believed sufficiently 
provided for that object. The Great 
Jail however would continue to be 
under the authority of ,the Slieriff of 
Calcutta and the superiIitendence of 
his Officer the Governor of the Jail. 

With regard to corporal punishment, 
he very much objected to pass a Bill 
allowing the local Government to frame 
rules for Prison discipline, and to allow 
the Chief Commissioner to award cor-
poral punishment to Europe!l-ns or per-
sons of any class for any breach of such 
rules. He objected entirely to such a 
provision. It had never been allowed 
hitherto, and no good reason had been 
shown why it should now be allowed. 
In cases of serious disturbances the 
prisoners were lia.ble to be tried by the 
Criminal law of the country, and the 

.. And. the Justice is empowered to. extend prisoners concerned in the emeute 
those penOOs. an~ to order corporal pUUlshment which lately took place in the House of 
and close and so1i~ confinement not exceed- C . h d . 
i~ one month. SlDlilar pl'ovisions should I orrectlOn a been so dealt WIth. For 
tlll~k. be in~:xced into the Acta ohhe Legw- I simple b~eaches ~f Prison, ~iscipline, he 
htive Council. thought It woulu be tlufhcltlut to con-

He concurred with Mr. Ritchie in 
thinking that corp.oral punishment 
should be added to the puuishments 
to be a.warded under the Bill. This 
might be done in CommitteE', but 
if the provision should be added 
in Committee after the Bill had 
been published, its republication would 
be. necessary, and the consequence 

Mr. lIarington 

fine the off'enders in irons, or to place 
them in separate or solitary confine-
ment, as provided for in the Bill. If 
any further and more severe punish-

. ment were necessary, he would much 
rather that the oft'enders were brought 
up and punished by a Magistrate pub-
licly, than that they should be pun-
ished inside of the Jail out of the 
eye of the public. 
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1828. He (the Vice-Pre8ident) would 
read what the Advocate General had 
said on the subject. He said :-

Ma. ERSKINE said that, perhaps, 
the Honorable and learned Vice-Pt'esi-
dent would. explain what part· of the 
Bill indi~nted that, if flogging were 
made a punishment under this Act, " I think it very desirable that Rules for tho 
any breach of discipline might be regulation of Criminal .raila, and ful' enforcing 
punished in' that way by the Chief Prison dilcipline in regard to EurollelUlI, IUId 
Commissioner. to penoDl sentenced to impriaonmont :with hanl1abor, or to penal ""itnde, bv the Ooarts 

THE VICE-PRESIDENT said that established by Royal Charter in 'all parts of 
Section IT empowered the Commis~ India, or by Courte Martial, mould be framed, 
sioner or other Officer in whom the con- and should, when sanctioned by the Supreme 
trol of the House of Correction should r:~i:".:t~~ J:::;!:",iCr:.: t!~ ~f~~ 
be vested to take cognizance of all to frame additJonal Rut.,., or to eanction lueh 
breaches ()f prison discipline, and to Rnlea, when made by the .Ma.Iristrate of the 
Punish persons guilty of mutinous and plAce, in concurrence with tho s"lieri1f or Officer vestod by law with the charge of the Priaon 
violent conduct or of insolent language,· or Jail, Bhould be expreuly conferred on 
or contumacious refusal to perform the the Government by lueb Act. A 1im1lar 
work allotted to them. He (the coune hu baen adopted in Enl..1and ,ince 18S3, 
Vice-President) had understood the when a general Code of Priaon Regu1atiODl (ICe , Geo, IV. Co 62) wu eanetionod by parlJa.. 
Honorable Member for the N orth-West- mont, while power to pall additional Bulell, 
ern Provinces to propose that corporal with the sanction originally of the Chief' 
punishment should be a.warded for aDY Jnetices and Judges of JalI Delivery, but 
breach of prison discipline to he pro- mblllQuently of the Secretary of Sta~, was oonferred on the Justice of the Peaoe in 
vided for by Section III, which Gutho- Sessions. Summary and appropriate pumh-
rized the local Government, fl'om time ments for breach of thOle Rule8, and for 
to time, to ft'nme rules for the proper refractory conduct, are provided fur by tho Act (Sections 41 and fl.) In minor CUClI, IUId 
discipline of prisoners in the House of cue. of IIrgenc>', the Keeper of the Proou i. 
Correction. expl'8S.1y authorlaed to confine refractory pri-

MR. HARINGTON said in ex- BOners in50litary cella and keep them on bn.d 
planation that the breach of Prison I alllt wllter, though not for more than th."" 
d . '1" . h ., . ! days, and to put them in iroDl, though not for 

lSClP, me mig t consist In ~l1tJUo~s I more than four days, without the order of. 
or VIOlent conduct as descl'Ibed IU I Justice, Anc! the viaiting Jaatice iI empow-
Section II of thE" Bill, and it was • ercd to extend thOle perloda, and to order cor-
cases of that nature which he had in I' poral punishment .n~ clOl8 and IOlitary. con-, .. .. tincment not exceedIng one month, SImilar 
view when he stated It as hiS oplUlon proviaiol1 •• holtld, I think be Introduced into 
that the punishments proposed in I' the Acts of the Legillati~e Council." 
the Bill were not sufficiently severe. 
Whether the ·Commissioner of Police He had understood the HODorable 
should have power to award corporal· Member for the North-We.tern Pro-
punishment,' was a distinct qU68tion I vinces to recommend that, for an., 
into which he had not gone. If a I breach of the Rules of Prison discl-
Committee were appointed to consider I pline, corporal puniabment should be 
the Bill, as suggested by him, befot'e awarded, which certaioly w .. not in 
the Bill was published, one of the accordance with the suggestion of tbe 
points for their cOD.8ideration would be, I AdOCllte General. Even in C&ae8 of 
tu whum the power of p&i!iing a sen-I mutinoUil or refractory conduct or con-
teooo of corporal punishment, when tumacious refusal by • priaoner to 
that punishment might be awarded, perform the w~rk aUot~ to him, it 
should be given. appeared to htm (the Vice-President) 

THE VICE-PRESIDENT said, the 1 that placing the ofl'endor ill iJ'OM or 
Honorable Member for the North- solitary or eeparate confinement .".. 
Western ProvinC611 had referred to lufficient, and that prisonerl guilty of 
that part of the opinion or the Advo-l offences under the Peoal Code .bould 
cate General, in which he alluded to be brought· before • Juatice of tbe 
tbe Code of Prison RegulationlJ in I Peace and publicly dealt. with. He 
Englaud sanctioned by Parliament in I wu not aware of 01 cue of eerioul 
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disturbance up to the time of the late 
emeute, or that anyone had ever sug-
gested that corporal punishment was 
necessary for the enforcement of Pri-
son discipline. ' 

MR. SETON-KARR said that he 
'had no objection whatever to the pro-
posal" of the Honorable Member for' the 
North-Western Provinces, to refer the 
Bill to a Select Committee before pub-
lication'of the Bill. W:ith regard to the 
question of corporal punishment, he 
had at first included it in the punish-
ments mentioned in Section II, for 
mutinous conduct, insolent language, 
and refusal to work. But on second 
thoughta,hehadstruck it out. In any 
case, he was of opinion that the point 
of corporal punishment shoul~ be dis-
tinctly settled in the law. If included, 
it should be so in Section II. It should 
not be left to the general authority 
proposed to be vested in the Govern-
ment to provide for the minor breaches 
of discipline as mentioned in Section 
III, and for the general order and regu-
larity of t.he Jail. With this view he 
suggested that the Bill be referred to 
a Select Committee, by which any 
amendment or extension of the enact-
ment could be considered. 

The Motion was then put and 
carried, and the Bill read a second 
time. 

CRIMINAL PROCEDURE. 

of the case for the prosecution, or at the close 
, of any evidence that may be adduced on his 
behalf, or, if any question shall be put to the 
accused penon by the Court, after such ques-
tion has been 80 put." 

ilgreed to. . 
SIR CHARLES JACKSON moved 

'the introduction of the following new 
Section after Section 311 :-

" If any evidence is' adduced on behalf of the 
aceused penon, or if he answers any 'question 
put to him by the Court, the prosecutor or the 
Counselor Agent for the prosecution shalI be 
entitled to a reply." 

Agreed to. 
MR. HARING TON said, whUe they 

were on this part of the Code, he would 
ask the attention of the Committee 
again to the Section immediately pre-
ceding the one which they had just 
aettled. On Saturday laat they had 
agreed to strike out from Section 309 
the words "whose death is the sub-
ject of enquiry." The effect of this 
omission would be to let in the evi-
dence of any dying person to whatever 
it related, and without any regard to 
time. They were thus going far, very 
ftU', beyond the English law, which he 
believed he was correct in aaying, 0.1-
IQwed the declaration of a deceused 
person to be received in evidence only 
when the death of such person was the 
subject of enquiry. It might be open 
to doubt, whether they were right in 
thus extending the English law, and 

The Order of the Day being read fOl~ in making it applicable to all dying 
the adJourned Committee of the whole declarations; but he would not again 
Colincil on the Bill "for simplifying raise that question. The object which 
the Procedure of the Courts of Crimi- he had now in view in addressing the 
nal Judicature not established by Committee was to suggest for their seri-
~oyal. Charte~," ~e Council resolvod ous consideration whether, supposing 
Itself mto a CommIttee for the further the Section to remain general as it at 
consideration of the 'Bill. present stood, some safeguard should 

SIR CHARLES JACKSON moved not be introduced &nd whethel' iUIIWtMi 
the i.ntl'oduct.ion o~ the fo~owing new I of. trusting entir~ly to the ~~mory of 
Sections after Section 310 .- wltnesses as to what a dying person 

. had said, they ought not to require that 
.. The Court, at the close ~f the eVI~ence 0!1 the declaration to be admissible as evi-behalf of the accused person If any eVidence 18 • '.. • 

adduced on hiB behalf. or otherwise at the close dence, should be In wntlDg, and that 
of the cue for the prosecution, may put any the writing should be attested by wit-
qU,eation to the accused Jl!IfIOn whic:h it may nesses. He considered some provision 
tlunk proper. It ahall be m th$l opt,ion of the of this kind to be absolutely necessary 8CCUIIed person to auswer such question. '. . 

The accused person or his Counsel or Agent by way of precaution. No doubt writ-
may,at hisoptiou,addresa the Court at the close ten statements, purporting to be the 

Tile Vice-Prl8ident 
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dying declarations of deceased persons, the Honorable Member fbr the North-
might be fabricated, . but this would be Western Provinces might prevent dy-
les8 easy than fabl'icating evidence as ing declarations from being given in 
to what a dying man- had said, and evidence!ot all, in cases where it might 
mere failure of memory without any be of the utmost importance to give 

- improper motives might often lead to them; and, on the ol.ber hand, that the 
very serious misrepresentation. He beg- saf'eguard proposed was no eafeguard 
ged, therefore, to move that the words in substance, but only a safeguard in 
"if taken down in writing, and thewri~ appearance. For instance, take the 
ing be attested" be inserted in the Sec- case put by the Honorable Member for 
tion after the word "person" in line 2. Bombay. A man was dying on the 

Ma. ERSKINE said, he did not feel road, and a Magistrate wu going past 
that he could acqniesce in the propos- him. The Magistrate had no paper 
ed amendment. The question now or pen and ink with him, And the man 
before the Council related, not to the made his declaration and died. The 
value or e1fect, as evidence, of the con- Magistrate could not give evidence 
tents of a dying declaration, but to tho according to the proposed amendment. 
nature of the proof to be required in 'Suppose the Magistrate and two or 
any case of the fact that any statement three gentlemen of the highest cre-
was or was not the declaration of a dibility were present at the time the 
dying man. He (MI'. Erskine) was declaration was made, .and were to 
not prepm'ed to enact that no evidence make a statement on oath that the 
of this fact, except written evidence, evidence oft'ered was the substance 
should be accepted in our Courts. A of the dying man's declaration; but 
dying declaration might be made in because that evidence was not written 
presence of a hundred villagers, who down before the man died, therefore 
had no interest in deposing untruly it was 'to be inadmissible. On the 
regarding it. It might be made in pre- other hand, how easy would it be for 
sence of many most credible and persons to bring forward a dying de-
intelligent witnesses, who nevertheless claration reduced into writing Rnd 
had DO writing materials at hand,. It. duly attosted, and say that the dying 
might be made in presence of the man had made that statement, and thoy 
Magistrate himself. But the Honor- had written it down before his death? 
able Member for t.he North-Western Why, you saw daily in Courts of 
Provinces proposed that in all such Justice, writings brought forward in 
cases the dying declaration should be that way and attested by witneuea, 
ipadmissible in evidence, if it were not which you were forced to believe until, 
oft"ered in the form of a written and upon cross-examination, their proper 
attested statement. He (llr. Erskine) character wu diacovered. Therefore, 
did not consider that such a rule would he thought that declarations of this 
conduce to the ends of justice. The 8Ort, though reduced into writing and 
true principle, he believed, was the though attested by witnesaea, would be 
general one-that all evidence of this no security at aU. Suppose a dying de-
fact as of other facts should be admit- claration were recJ.uired to be written 
ted pnmd facie; and that the appre- down by one ~non and signed by at 
Cu..f.1UU or such evidence, whatever it I lOASt Another; It would hi!! AlWAylil nA('.ftlll-
might be, should be eonfided to ~e ~ry'. in o~der to give a dying declara-
Court to whom it was given. A dYing tion In eVidence, that at leut two per-
declaration, of course, would always be 1001 should be present at the time it 
received and weighed with cantion; was ~en. He thought that the iD-
Uld so would oral evidence to proye troductlon of the proposed worcb 
that any statement had really been WODld th~w great di~cult1' an~ wu 
made by a dying man. fraught With DO eaential bene8t, 10 the 

TIIB CHAIRMAN said, he eon- administration of ju.tice. 
Ceased it appeared to him that the Tben with regard to dying declar-
introduction of the words proposocl by atioll8 in Englaud being admiuible 
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only in cases of homicide where the cir-
cumstances of the death were the sub-
ject of the declaration, he confessed 
he did not see the principle on which 
that rule had been made. H was a 
principle wbich had 'been handed 

. down from case to case, and that, 
he thought, was the only reason why 

point for the opinion of the Judges.· The pri-
soner, however, was acquitted." 

it was still acted on. He would read 
the following passage from Roscoe's 
Criminal Evidence, to show what the 
English law on the subject was :-

.. It 'fa a general rule, that dying declarations, 
thongh made with a full consciousness of ap-
proaching 'death,arc only admissible in evidence 
where the death of the deceased is the subject 
of the charge, and the circumstances of the 
death is the subject of the dying declara-
tions. - - - - Therefore, whel'e a pri-
soner was indicted for administering savin to 

Now these were refinements of the 
English law. Were all these refinements 
to be introduced into the MofussU 
Courts where the parties had not the 
authoriiies to refer to? He thought 
that, in making a law for this country, 
we ought to make it intelligible upon 
some principle. If a principle was 
safe in reference to one case, it was 
safe in reference to another. He 
would, therefore, lay down the principle 
that when a man made a dying declara-
tion, if he believed at the time that 
he was about to die although he might 
entertain hopes that he might recover, 
the declaration ought to be received 
in evidence, whether it was made in 
the presence of the accused person 
or not. That, he believed, was entirely 
a correct principle. If it was not a 
safe principle, it ought not to be 
admitted at all ; but if it was admitted 
in one case, it ought to'be admitted in 
all cases. 

a woman pregtVLnt, but not quick with child, 
with intent to procure abortio~, and evidence 
of the woman's dying declaration was tendered, 
Mr. Justice Bayley rejected it, observing that, 
although the declarations might relate to the 
cause olthe death, still such declarations were 
admiBBible in those cases only, where the 
death of the party was the subject of inquiry. 
• - - -A man having been convicted of per-
jury, a rule for a new trial was obtained, pend-
ing which, the defendant shot the prosecutor, 
who died. On showing cause 'Pinst the rule, 
an affidavit was tendered of the dying declara-
tions of the prosecutor, as to the translLCtion out 
of which the prosecution for perjury arose ; but 
the Court were of opiuion that this affidavit 
could not be read. - - - - So evidence 
of the dying declarations of the party robbed 
has been frequently rejected on indictments for, 
robbery. • - • - The following case 
seems rather an exception to this rule. The 
r.riaoner was indicted for poisoning John King. , 
The poison was administered in a cake on 
which the deceased breakfasted, and was 
immediately taken ill, whereupon he told his 
son not to eat the remainder of the cake. 
Bis maid-servant who was present, and who 
had made the cake",said she was not afraid 
of it, and she proceeded to partake ofit, md was 
in consequence poison~d, and speedily died. 
Ber dying deelarations (made after she knew 
oCher master'lI decease), as to the manner in 
which ahe had made the cake, and that she had 
put nothing bad in it, and that the prisoner 
was present eating his breakfast at one end of 
the table, while she ,vas making .the cake at the 
other, were tendered in evidence on the part of 
Ule prosecution. An objection to their &l:lmis-
libifity was taken for the priaoner, and Hut-
chitulon's case (Supra) was cited. Mr. Jnstice 
Cottman, after consnlting Baron Parke, cx-
preued himself of opinion, that as it was all 
one transaction, the declarations were admis-
Bible, and accordingly allowed them to go to 
the Jury I but he said he would reserve the 

TAe CAGirman 

Then the English law, in those cases 
where it was admitted, did not require 
that a dying declaration should be re-
duced into writing. 

For these reaSOIIS he objected to the 
proposed amendment, and thought that 
its adoption would introduce a principle 
which would provide no safeguard; 
whereas the principle of the Section, 
as it now stood, was preferable, namely., 
of admitting dying declarations in all 
cases and leaving it to the Judge in 
each case to give such credence to a 
declaration as he might find it to de-
serve after it had ,been subjected to 
cross-examination. 

SIR CHARLES JACKSON said, 
when this matter was last before the 
Committee, he was the ouly MtlwUer 
who doubted the expediency of' admit-
ting in evidence dying declarations 
when the death of the deceased person 
was not the subject of enquiry. He did 
not, however, entertain a strong opinion 
on the subject, and did not call for a 
division, but mel'ely met the question 
with a negative. He must say, there-
fore, that if he thought the amendment 
proposed by the Honorable Member for 
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the North.Western Provinces amount-
ed to any safeguard, he should gladly 
support it. But for the reasons given 
by the Honorable and learned Chai!'-
man, be (Sir Charles Jackson) thought 
that it was no safeguard. There was 
no difficulty in this country to get any 
amount of witnesses to prove any docu-
ment. He would rather trust to 
another safeguard, and that was the 
common sense of the Judge and of the 
Jury, if a Jury was called. He appre-
hended that the Judges would always re-
ceive such testimony with great caution, 
and he trusted they would be competent 
to eift it. He thought that it would 
strike most Judges that nothing would 
be easier than to put words into a dead 
ma.n's mouth when he could no longer 
contradict the witnesses, and that all 
Judges and all Juries would be very 
careful before they attached any weight 
to such evidence. 

MR. HARING TON said, after what 
had fallen from the Honorable and 
learned Chairman and the Honorable 
and learned Judge (Sir Charles .Jack-
son), he would not press his Motion, 
but, with the permission of the Com-
mitteee, would withdraw it. 

The Motion was accordingly by 
leave withdrawn. 

Mn. HARINGTON mOTed the 
omission of Sections 239 and 239a, and 
the substitution of the following :-

the ~ to whom he ill IUbordin&W, aDd 
BUch . tnl.te shall pass IUch sentence or 
order in e cue as he may deem proper and &8 
shall he according to law. In any IUch ease, 
the Magistrate to whom the proceedings are 
submitted, may examine the parties, and recall 
and examine any witness who ahaU already havo 
given eridonce in the CIllO, and he may ealI for 
and take an., furthor evidence. 

Nothing ID the lut preceding Section shall be 
hold to prevent the Subordinate Magistrate in 
any IUch cue as is theroin doscribed, If IUch 
Magistrate is empowered to hold the prelimI-
nary enquiry into caaea triable by the CouI1 of 
Session, and to commit pel'8ODI to take their 
trial before IlIch Court, from committing the 
aocuaed penon for trial before the Conrt of 
Session, IOStead of findiog him gui/tv. If the 
Subordinate Magistrate man be 9f opInion that 
the accused pel'llOn should be commitllld for 
trial before the Court of Session, be shall pr0-
ceed in accordance with Chapter XII of tllia 
Act for couducting the preliminary enquiry in 
C&8e8 triable by the Court of Seaaion." . 

Agreed to. 
Mit. HARINGTON moved that the 

Clerk of the Council be autllol'ized to 
substitute the words "Subordinate 
Magist.rate" fOI' the words "Subordi. 
nate Court." throughout this Chapter. 

Agrced to. ' 

INCOME TAX. 

SIR BARTLE FRERE said, before 
the Council adjourned, he d~sired to 
remove what appeared to him to be a 
misapprehension, and of giving hi, 
Honorable friend opposite (Sir ChArles 
Jackson) and the HonorAble And lew·n • 
ed Vice·President, an opportunity, of 
which he felt IJUI'e they would be glad 
to Avail themselves, of correcting a 
misrepresentation. On referring to the 
speech with which he introduced tbo 
Bill for amending the Income Tax Act, 
he found that. he had expressly stated-

.. If. in the co~rse of a trial before a Subor-
dinate'Magistrate, the evidence shaIl appear to 
him to warrant a presumption that the accuaed 
pel'lOn has been guilty of an OffeDCO which B1!-ch 
Magistrate is not competent to try, or for which 
ho is not competent to commit the ~1Ied 
pel'lOU for t1ial before the Courc of SesslDn, he 
shall atay procoedings, and eball eubmit tho 
caae to tbe Magistrate to whom he is Illbordi· 
nate. Such Magistrate .ball either b"y the CIllO 
bitn881f or refer it to anv Officer lubonliuatA til "We propoae that thn nm .hnn Itt DOt b-.! 
him having jvritdiction; or be may commit the I ~e~ ; but ebOllW be apl'liud U11I, to tJlOM 
accuaed penon for trial before tho Court of l)ietn.cUJ where Goyemm';lIt may. be .at.i.'lli<".l 
Session. In any .uch cue, euch Magittrate or that. It would !lOt act ultJlUltly either &u U,e 
other Officer u aforeaa.id .ball examine the public reveuue or tbe ta~'JJII~'erl, W. prapo.c 
parties and witneues and .haIl proceed in I1.U to IUA for P""" 10 CI/nlIIlUC It for f_tuN )14"., 
I'e!pecU, as if DO p~ bad been held in .ItoJd it lit joll.flli.1o _II .1IlT." 
aoy other Court. , 

If in aoy cue tried hy a Su~inate Magi'" 
trato having j~ctioo, in which.the accwed 
person is found guilty, such M .... "i4rnte Ihall 
c:onaider the offilllco eablblishod agai lISt dJC 
IICCIIJCd pel'llOn to «:all (or a more ,wren punish-
ment than ho is oompo&cnt to IIdJudge, he shall 
record the fiJldiDg and .ubmit his rrocetJin" lo 

He was sure that that paaaage of 
his speooh would satitfy the Honor-
nble ADd learued gentlemen that he did 
no' attealpt to draw the CouDcil far-
iber than he propoeed at 1I&a1'Uni 
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'\.. L a. th to be impracticable, the injunction sball be 
when he asked. tuem w suspen e notified by proclamation, and a written notice 
Standing Orders, and that he had not thereof shall be set up at such place or places 
slipped into the Bill an iIl;1portant pr,Q- as may be beat adapted for conveying inform-
vision of that kind after It had been ation to the person concerned. H such injnne-

, introduced. tion be not obeyed, the 'Magistrate or other 
N 'd Officer as aforesaid may compel observance Sm CHARLES JACKSO S81 thereof, and punish disobedience by a nne not 

that his objection was not' based upon exceeding two hundred Rupees, or by imprison-
that ground. He had . only refeITed ment without labor {orany period not exceeding 
to the substance of the Section, and one month. If the Magistrate or other Omcer 

• uld' 88 aforesaid find it necessary to incur expense ' 
had pointed out that It wo In in removi~ noxious or dangerous articles or 
effect be a frittering away of the In- buildings, It shall be lawful for him to sell the 
come Tax. same or their materials by, public auction, in 

THE VICE-PRESIDENT explain- order to defray the charge, delivering any 
th t surplus that may remain to the owner. The 

ed that what he meant to say was a, Magistrate or other Officer 88 aforesaid may, 
if he had understood that it was in- under the like penalty, compel the owner of 
tended to intrOduce such a Clause, he any tank or well adjacent to any public thorough-
should have .voted against the suspen- {arc to fence the same in Buch manner as to 
SI'on of the Standing Ord, ers for the prevent danger to the public arising therefrom. 

8. Any person who is affected by such in-
purpose of passing the, Bill with that junction or written notice 88 is above de-
Clau.se wi.thou.t \\ tel?u.bli.ca.ti.on. of the scribed, if he shall oblect thereto, llUI.'Y claim,by 
1>,\.\.\. . 'Written ~et\tion, to be 'Presented to tbe ~ 

Q. on A'B.'rL"E "Fl\."El\."E sai.(\' he trB.~ or otber OtD.ce! as aforesaid 'With~n the 
oUt .n ..'. penod of ten days If reasonably practicable, 

only WIshed to set hImself nght WIth if not, within the shortest reasonable further 
the Council, and to show that he had time from the receipt of BUchinjunction or 
given ample notice of the intention of the publication, of such notice, that ~ Jury 

may be appomted to try and deCide the 
Government. . . . qucstion. On receiving such Petition, the 

The CounCll adJourned for ten ml- Magistrate or other Officer as aforesaid shall 
nutes. po.ss orJer thereupon for the appointment of a 

Jury which shall consist of not less than five 
persons, whereof the President and one-half of 
the other Members shall be nominated by the 
Magistrate or other Officer 88 aforesoid from 
the J'esidents in the viCinity, and the remaining 
Members shall be nominated by the party pe-
titioning, The Magistrate or other Officer as 
aforese.id shall suspend the further execution 
of the injunction or order pending such enquiry. 
and be guided by the decision ohuch Jury, 
which shall be according to tile opinion of the 
majority, If the Petitioner shall, by neglect or 
in any other way, prevent the appointment ofa 
Jury, or if from any cause the Jury 60 ap-
pointed shall not decide and report within a 
reasonable time to be fixed in the order for 
their appointmcnt, their functions shall cease 
from the date of the expiration of such period, 
unless they be continued by special order of the 
Magistrate or other Officer 11.8 afnr(>~Rid ; and 
if from any of the above causes no decision be 
made by the Jury, the order of the Magistrate 
or other Officer 88 aforesaid shall take effect in 
the same manller as if no objection had been 
made to it." 

CRIMINAL PROCEDURE. 

The Council having resumed its 
sitting, the consideration of the Crimi-
nal Procedure Bill was proceeded with. 

MR, HARINGTON moved the in-
troduction of the following as a new 
Chapter after Chapter XIX :-

" OF LOCAL Nll1SANCES. 

1. The Magistrate of the District or other 
Officer exercising the powers of a Magistrate 
may cause unlawful obstructions and nuisances 
to be removed from thoroughfures and public 

, places, I\nd may suppress or cause to be .rom~v­
ed to a different pll\ce, trades or occupatIOns In-
jurious to thc hcalt.'J. or comfort of Lh" cuw-
munity, and may prevent such construction of 
buildings and such disposal of combustible 
substances as may appear to him likely to 
occasion conflagration, and may cause the re-
muval of buildings in such state of weakneas 
88 by the probability of their falling may 
appear to him to expose persons passing by to 
danger. ' 

2. The Magistrate or other Officer as afore-
said shall, in the first instance, issue an injuqc-
tion containing such directions as he mal. 
consider necessary. Such iqjanction shall, if 
pTllCticablc, be served personally on the person 
concerned; but if such peraoruu service is fuu'lII 

Sir Bartle Frere 

THE CHAIRMAN observed tha.t 
this Chapter relatoo. not only to 
Pr~edure, but also to punishments 
whIch were already provided for by 
the Pen~ Code. He thought' that the 
parts WhlCb related to punishments had 
better be left out of this Bill. 
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After some conversation, the Chapter 
was withdrawn with III view to its 
being re-cast. 

Chapter XXV next came under con-
sideration. 

Sections 888 and 334 were passed 
8S they stood, the latter after some 
discuBSion. 

Section 331 of the preceding Chap-
ter, which empowered the Sudder 
Court to call for and examine the 
records of any case tried by any Court 
of Session, and which was ordered to 
stand over for the purpose of being 
considered in connection with Section 
334, was passed after a verbal amend-
ment. 

Section 835 was passed as it stood. 
MR. SETON-KABR moved the in-

troduction of the following new Sec-
tion after Section 335 :- . 

" In all Criminal cases in which the Magis-
trate of the District, or other Officer exercising 
the powers of a Magistrate, shall pass • IIen-
tence of imprisoument not exceechng fifteen 
days, or of a fine not exceeding fifty Rupees, 
DO appeal shall be allowed. In CIIIeI of dlel\, 
if the sentence passed by such Magiltrate 
or other Officer. be a sentence of imprison-
ment not exceeding two months, no appeal 
shall be allowed." 

prietor of Ayma laud paJiDg a qllit rent to 
Government of 200 Ra:peoa per annum, or of 
~ land the annual produce of which 
is above 1,000 Rupees; ill. which eueI the 
fine mal be iOO Rupees." 

This provision is seldom resorted 
to and almost' obselete; 80 I have 
not thought it necessary to renew it. 

I would further observe, Sir, that 
many of the Officers who will try these 
cases are Principal Sudder Ameens, 
and men of considerable ability. But 
the necessity for allowing appealli will 
be considerably decreased by the ex-
pected severance of the Executive trom 
the J udicinl functions in the ease of 
Magisterial Oftlcera, which severance 
will be gradually carried out over 
Bengal. Stil~ hitherto, the kind of 
cases in which the new law, lUI it now 
stands without the amendment, will 
take away the power to appeal, are 
not of the kind which oeeesaarily set 
the professional activity of the detective 
and Police Officer in chronic opposition 
to t.be cool and impartial bearing which 
he should maintain lUI a Judge. The 
commonest assaults" bazar squabbles. 
and petty cases of theft, of which the 
Magistrate knows nothing whatever 
till they are brought into Court ripe 

He said-Sir, I must request Honor- for decision, are the cases which' fall 
able Members, in reading this amend- under this category. No ODe that I 
ment to substitute ; one month' for know of, has protested against the 
'two' months,' in the last line but exercise of tho authority which I 
one. propose to retain, and I believe that 

My object in proposing it, is to keep the most experienced Commissioners, 
the law of appeal exactly where it is the ablest Magistrates, and the 
now. The Officers who will try thoso most impartial Judges would demand 
cases, without appeal, only attain full its continuance. Now, Sir, if it should 
powers after passing two severe ex- be' taken away, I believe the COnBe-
ominations in law, languages, and pro- quence would be that authority would 
cedure, which form as good • guarantee be weakened, appeals multiplied, and 
for efficiency and experience as any business increaaed.. At all t.imca 
ordeal of this nature can reasonably nat.ives are anxious to pl'otract 
be supposed to give. litiga~ion, an~ if the Judg~. should 

In framing this lUDend~e~t, I have be gl~ Wlt~ a fatal facll~tl, ,fOl' 
taken no notice of the proVISIons of the I generating grlevanocl, for lDvlt.mg 
old law which, in particular cases, complaints, and finding ftaws in 
allow~ a fine of higher amount than evidence which, after aU, he must 
fifty Rupees to be indicted without judge or, Dot from the living witnesl, 
appeal. The law aays,- but from the dead record-why, Sir, 

the buaine.u would be absolutely 
interminable I Or should t.he native 
community perceive hOILility to exite. 
between the Judge of the appellate aod 

"UDlea the oft'ender is. Zemindar, or ip-
dependent TalookdAr or other actual prolifIC-
tor of land, paying DO. annual rent to GoTcrl1-
ment of more thaD 10,000 Bapeee, or a Jlft/-
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the Judge of the lower Court, 01' even . HOl).orable Member for Bengo.l, and ~ 
imagine it to exist when it did not; consider it uoadvisableto alter what 
t.he ~onsequences would be exactly the w;as the present law and practice on 
same. I say that it is perfectly easy this side of India. Indeed, he 'Was 
to conceive the existence of a long quite prepared to go farther, and when 
standing dispute between two, rival a sentence of imprisonment was passed 
Zemitidars, which should take the form, by an Officer exercising, the full 
not of violent am-ays or of sanguinary powers of Maagistrate, to extend the 
breaches of the peace, which are now, period which should bar an appeal, from 
happily, of rare occurrence, but of com- fifteen days to on6' month, without re-
plaints and counter complnints between ference to the character of the offence 
the dependants and retainers of one for which the imprisonment was 
party or the other. In such a case awarded. There were many offeilces 
the Magistrate, with a Judge of a pecu- other than theft, in respect of which 
liar temperament, could not be sure of he thought the limitation proposed by 
fining any man five Rupees, or of him would be equally 'proper, and he 
imprisoning him for a week, or of saw no reason why theft should be 
calling on hioi for recognizances, with- singled out, and why the distinction 
. out having his authority appealed contained in the proposed amendment 
against and consequently weakened. should be confined to that offence. He 
I trust that in this point I shall have the should prefer to see the amendment 
support of the Honorable Member for made general. 
the North-Western Provinces, who has THE CHAIRMAN snid, he should 
bad much greater experience of the support the Motion of the Honorable 
·working of the old system in all its Member for Bengal. The only ques-
branches from the lowest to the high- tion was whether, as shown by the 
8st, than I have had; but my great Honorable Member for the North-
argument is, that in a case like this, Western Provinces, the proposed Sec-
the onus probandi lies upon the party tion should not be made applicable to 
who would introduce the change in many cases besides theft. For instance, 
the system of appeal, and that no cllouse in similar cases of criminal misappropri-
wh:J.tever is made out. Indeed, the ation of property, he thought there should 
tendenoy now in legislation is rather be no appeal. In point of principle it 
to limit appeals, and to go back in the appeared to him that all cases punish-
other direction. 1 trust, therefore, able with imprisonment not exceedincr 
that the Council will see fit to pause one month, or fine not exceeding 50 
before they take away a power which Rupees, should be included. He 
was conferred with forethought, which should also like to introduce cases 
has been exercised with discretion, triable by the Sessions Judge who was 
and which, over a long series of years quite as competent to decide without 
and a lurge tract of country, has cer- appeal as a Mngistrate. 
tainly contribute~ to maintain, the The Section was ultimately passed 
wholesome authol'1ty of the establIshed as follows :- . 
tribunals, and to assert that supremacy 
of law which we all desire to uphold. 

MR. HARING TON said that al-
though the Royal Commissioners by 
whom the present Code was prepared, 
seemed to have taken a different "iew 
of the question now before the Com-
mittee from the Honorable Member for 
Bengal, and had proposed to give an 
appeal from' every sentence, whether 
passed by a Magistrate exercising full 
powers, or any subordinate Magistrate, 
he was inclined to agree with the 

Mr. Seton-Karr 

" In all criminal cases in whieh a Court of 
Session or a Magistrate of a District, or other 
Officer exercising the powers of a Magistl'&te, 
shall pNlII a sentence of imprisonment not ex-
ceeding one month, or of a fine not exceeding 
fifty Rupees, no appeal shall be allowed." 

Section 336 provided as follows :-

II Any person convicted on a trial held by an 
Officer not exercising the powers of a Magis-
trate, may appeal to the Magistrate of the Dis-
trict, or other 01llcer exercising the powers of a 
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Magistrate, who shall &aYe been empowered by te • 
the GoY8l'lUll8D.t to hearaach appeala." nuon to. proviso in the Code pro-

pared by that Honorable Member and 
11K. FORBES moved the addition Mr. ~ills, which seemed to him (Mr. 

of the words, " to whom the Officer to ~kme) to be very reasonable, and 
whom the appeal may be brought is whlch he shotdd be glad to 888 added 
subordinate." I to the new Section. The provilO was 

After some discussion, the Motion to the. eft'ec~ that, in cases of contempt 
WRS by leave withdrawn; and the Sec- committed m open Court) the order of 
tionwas passed after the substitutio~ t~e C.ourt should state the facta con-
of the words Ie exercising powers less stltuting the contempt, and that tho 
than those of a Magistrate," for the correctness of such . sta~ent should 
words "not exercising the powers of not be open to question In appeal. 
a Magistrate." THE CHAffiMAN observed that, 

MR. ERSKINE moved the intro- as C,h~pter X ,!&8 now framed, 
duction after Section 336 of the follow- the CmI Courts mIght lend persOIll 
ing new Section prepared by the Ho- whom they might punish. under that 
norable gentleman lately the Mem- Chapter, to th~ Criminal Jail, even 
ber for Bengal (Mr. Sconce), who, t~ough .they mIght be European Bri-
however, had no opportunity of himself tlsh subJec~. He thought that this was 
moving its adoption :_ a power whIch these Courts should not 

possess, and he should therefore move 
.. Any person convicted by any Civil Coart, . the addition of the words It in the Civil 

under Chapter X ofthis Act, may appeal to the Jail" at the end of'Section 134, 
Court to which docrees or orders made in luch MR. HARINGTON said that the 
Court are ordinarily appealable, aubject to the C d d'd t 'A. h th rwes provided in Sections 339, 340,841,342, 0 e I no speCl.J w a er the im-
343, and 344 of this Act. Petitions of appeal prisoDmeD t was to be in the Ci viI or 
under this Section, ifpr818ntcd to any District Criminal Jail. With regard to the ad-
POUrt, ,mnst be p~uted Within. thirty daY' dition proposed by the Honorable and 
Im~ately folloWIng and cxclU81ve of the ~ay learned Chairman it must be borne ' 
on which the sentence or order appealed against I'd h h 0 ' • In 
is passed. Petitions of appeal to the Sudder mm, t at t a Imprl~nmeDt f'or lOme 
Court mnst be presented within aix weeks of the offences mentioned in Chapter 
~e~ted as above. The. Sudder Court aud X, might be rigorous, tbat Will with 
DlSt~ct Coul'!' may. admIt an ap'peal after hard labor, which could not be given 
the tune herelIl provided, on .uftiCleDt cause in the Civil JOail 
.~" . . THE CHAIRMAN then moved 

The object or the amendment was, an addition to the Section pro-
in cases falling under Chapter X of posed by Mr. Erskine, to the 
the Code, to allow parties to maka efFect that Civil Courts, when acting 
appeal fi'om orders passed by any under Chapter X of'the Code, should 
Civil Court to the Court to which be deemed Criminal Courts within the 
the decisiolll of lIuch Court were ordi- meaning of' the Code. 
narily appealable, He (Mr. Erskine) SIa BARTLE FRERE asked, wbat 
was glad to express a general concur- was tbe object of the proposed ad-
rence in tho ol~ect which the new Sec- dition? 
tion was intended to secure, and there- TaB CHAIRMAN .aid that the 
fore to bring the Section to the notice Bill DOW boror(! the Council was 
of the Committee. But he was not one entitled a Bill to simplify the 
quite lure that it did not go somewhat l'rocedure of' the Criminal Court. 
too far. He was disposed to think in the MofU8sil. A certain Sec-
that lome distinction should be made Lion in the beginning of the Bill 
between penalties imposed by Courtl exempted certain clueea (rom the ju-
for contempt of Court committed in rildiction of chose Courtl, and he had 
their presence, and penalties imposed all along underlt.ood t.bat tho Court. 
for other offences under Chapter X. mentioned throughout dio Bill were 
The Honorable MembEor f'or the North- Crimioal Courte. Wben he found, 
Wostern ProviuCCII bad drawn his at- however, that therightofappealwil to 
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be allowed to persons convicted by a 
Civil Court, he was anxious to have 
it carefully defined that Civil Courts 
pronouncing such sentences' were in 

'reality Criminal Courts within the 
meaning 6f the Code, and should be 
treated as such. It was not the power 
to fine that he objected, to, but the 
imprisonment in the Criminal Jail. 

Sm BARTLE FRERE wished to 
know whether the proposed addition 
would make any change in the law 
as it now stood ? 

THE CHAIRMAN said, he objected 
to any of the Courts in the Mofussil 
having the power of imprisoning Euro-
pean British subjects in the Crimi-
nal Jail. At present thete were no 
Jails in the Mofussil suitable.for the 

. co¢inement of European criminals. If 
the Chapter were passed as it now 
stood, the Mofussil Courts would have; 
larger power over Europeans than was 
possessed by the Supreme Court, to 
which alone European British subjects 
were amenable for criminal offences. 
The Supreme Court, though it might 
punish for contempt, could not send 
the person convicted to the Criminal 
Jail. If he were to be punished under 
the Penal Code, he would have to be 
tried by a Jury as in all other Cri-
minal cases. In order therefore to 
avoid all doubt as to the construction 
to be put upon this Bill in consequence 
of the introduction of the words" Civil-
Courts," he wished to move his addi-
tion to the amendment proposed by the. 
Honorable Member for Bombay. 

MR. ERSKINE suggested that the 
proposed addition and the interpre-
tation placed on a former Section of 
the Code would exclude altogether 
the jul'isdiction of the Courts, both 
Civil and Criminol, as regards Europe-
An Rrit,i"h I!ollhjectl!o in ORl!oe!!! of con-
tempt. He thought he hod read a let-
ter published sometime ago in one of the 
newspapers, in which the Advocate-
General advised an Officor-":in the Pun-
jab, he (Mr. Erskine) believed-that 
there was in every Court of record an 
inherent power to punish for contempt 
committed in respect to itself; and this 
power-unless his memory failod him 
-was held to extotlod even to Euro· 

The Chairman 

pean British subjects iii. a Non-Regu-
lation District. -

MR. BARINGTON concurred.with 
the Honorable Member for Bombay as 
to the effect of the addition to the 
Section proposed by the Honorable 
and learned Chairman. Under that 
addition, taken with what had fallen 
from the Honorable and learned Chair-
man, no Civil or criminal Court in the 
Mofussil would be able to punish a 
European British subject for contempt. 

THE CHAIRMAN said, he doubted 
the correctness of ,the view taken 
by the Honorable Members for Bom-
bay and the North-Western Provinces. 
But, if it was correct, he thought Do 
separate Act might be passed, or any 
Honorable Member might propose to 
introduce a Section to meet such cases. 
He did not pledge himself to support 
the Section that might be proposed 
until he knew what it was. He should 
move his amendment as a new Section, 
and if he carried the Motion, any Hon-
orable Member might take what steps 
he thought proper. He could not con-
sent to give the Courts in the Mofussil, 
in respect of European British subjects, 
the powers which they would be com-
petent to exercise under the Chapter 
as it now stood. 

MR. ERSKINE'S Section, without 
the addition of the proviso proposed by 
himself, was then put and carried. 

THE CHAIRMAN moved that the 
following new Section be introduced 
after the above Section :-

II All Courts, when acting under Chapter X 
of this Code or undcr the last preceding Sec-
tion, 8hall be deemed Criminal Court8 within 
the meaning of this Act." 

SIR BARTLE FRERE said that, as 
thR law stood. it BRAmed to him that 
any Civil Co~rt had power to send a 
European, guilty of contempt, to 110 
Civil Jail; but we were now asked to 
provide that, when such a Court dealt 
out such punishments, it should be 
looked upon as 110 Criminal Court, and 
ergo, that it should have no power of 
punishing any European guilty of 
such offence. That did not seem to 
bim to be 0. reasonable proposition, cmd 
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he thought it better to leave the law 
as it now ,tood than to alter it in the 
manner proposed. 

SIa CHARLES JACKSON said 
that the punishment p1'Qvided by Chap-
ter X for contempt of Court, was a 
penal proceeding, and ought to be in-
corporated as part of this Act. If so, 
ought n9t the Court dealing with it 
to be looked upon as a Criminal Court? 
It seemed to him that that was a 
natural logical sequence. The dis-
cussion now raised was substan-
tially a revival of the discussion on 
the Black Acts, and he could not see 
why such a discussion should be re-
vivecL Sm BARTLE FRERE said, he 
must beg the HonorAble and learned 
Member's pardon for Sll.ying that this 
question had no connection whatever 
with the Black Acts. We were now 
asked to Sll.y thAt that which was a 
Civil offence should be made a CriminAl 
offence, and the only result would be 
that it would be impossible to punish 
for that offence cel"tain persons against 
whom the same power could now be 
exel·cised without challenge. 

THE CHAmMAN' said that by 
Section 132, Chapter X, of the Bill it 
was provided that :-

" When any ofFence described in Ch aptA!r X 
of Act XLV of 1860 (The Indian Penal Code), 
except Section 181 or 182, ill committed in any 
Court, Civil or Criminal, in contempt of lUeb 
Court, 'or of the lawful authority of such Court, 
it shall be competAmt to IUch Co~ to take 
eognizance of the same, and to adjudge the 
offender to punishment AI authorized by the 
SectioDl applicable thereto." 

Now Section 183 of the Penal Code 
provided that-

" Whocver ofFers any rwiatanl:e to the. tak-
ing of any property by ~e lawful a~lhonty of 
any public I18rvant, bomn, or haYlng reuon 
to believe that he ill luch public servant, shall 
be punished with impriJoament of either d~ 
cription for a term which may extend to.1X 
month.: or with fine which may extend to one 
tholllaDd Rupees, or with botb." 

According to this Section, if a Civil 
Court issued an order for sa.le, Rod a 
European resisted tho order, he would 
be liable to be tried by tlult Court for 

that oftenoe, and sent tojaiJ for aix 
months with hard labor, or fined • 
thousand Rupees. He certainly' did 
think that that was introducing the 
Black Acts. It was merely by calling 
what was in fact a Court of Criminal 
Judicature a Civil Court, that certain 
Courts might exercise criminal jurisdic-
tion which they were, by Section 4, ex-
pressly prohibited from doing. This was 
a Bill for simplifying the Procedure of 
the Courts of Criminal Judicature, 10 
that all the Courta which acted under 
it were to be preaumed to,be Criminal 
Courts. Therefore, thoae persons who 
were already exempted from the juris-
diction of the Criminal Courts should 
continue to be so exempt; and, to re-
move all doubt on the subject, he pro-
posed his Clause, which, he thought, 
would show clearly what the inten-
tion of the Council was. 

MR. ERSKINE said, he would re-
mark in the first place that tho allu-
sion to Section 183 of the Penal Code 
had also occurred to him, and he was 
prepared to introduqe into this Act 
Any such restriction on the power of 
the Civil Court as would prevent them 
from passing a sentence of imprison-
ment with hard labor. Then agaiD, 
he was not sure whether, under the 
construction placed by the Honorable 
and learned Chairman on a former Sec-
tion, a Civil Court would have power to 
pass a sentence, even of fine, upon a Eu-
ropean. If that were so, then no Civil 
Court would have any power at all to 
punish a European for CODtempt of 
Court. 

8m BARTLE FRERE laid, he 
should vote agai nst the propOled 
amendment, as he thought the better 
way would be to leave matters as they 
now atood. It seemed to him also that 
the amendment went far beyond what 
any Honorable Member of the Council 
had looked tor or expected. At the 
same time he must proteat againat ita 
being thrown in his teeth, whenever 
be spoke about the Mof .... U Courts, 
thAt he WIUI trying to iniroduce the 
Black Acta by a aido-wind. The 
power to puniah for contempt w .... not 
a power peculiar to Illdian CoUl"&.. 
It Will a power vested in aU ci v iJizcd 
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00urts of Justice every where, and he 
could Dot see that, in introducing 0. 
provision of this kind, he WBS intro-
ducing any Blnck Act or any law 
which did not a.lready exist. 

SIR CHARLES JACKSON said, 
be did not know what his Honorable 
friend meant by saying that· he had 
been charged with wishing to bring in 
a Black Act by a side-wind. He 
(Si&Charles ·Jackson) had made DO 
such charge. What he had contended 
was that a Mofussil Civil Court should 
not be allowed to act as a quasi Cri-
minal Court, and PMS sentellces and 
. orders in cases of contempt which 
were sentences and orders ·of a Cri-
minal Court, and yet not be treated 
as subject to the Code of Criminal Pro-

rity of any public servant 88 Bucb, shall be 
punished with imprisonment of either descrip-
tion for a tenn which may extend to one month, . 
or with fine which may extend to five handred 
Rupees, or with both." . 

And Section 185 provided that-

" Whoever, at any sale of property held by 
the lawful authority of apublic servant as such, 
purchases or bids for any rroperty on account 
of any pel'l'on, whether himself or any other, 
whom he knows to be under a legal incapacity 
to purchase that property at that sale, or bids 
for such property not intending to perform 
the obligations under which he lays himself by 
luch bidding, shall be punished with imprison-
ment of either description for a term which 
may extend to one month, or with fine which 
may extend to two hand(8d Rupees, or with 
both." 

cedure. He thought it most unfortunate Now these were offences not only in 
that the Black Acts should be brought contempt of Courts of Justice, but also 
to bear on this question. He had never in contempt of public servants. Sup-
charged the Honorable Member with pose anyone at a public revenue sale 
any intention of the kind referred to, hindered such sale by not carrying out 
and he was very much astonished to his bidding, he would not be punished 
hear him saying that he had done so. by the Board of ~evenue or by a Civil 

THE CHAIRMAN said, he had Court, hut probably by thO' nearest 
never intended to throw in the Magistrate or by some person who had 
Honorable Member's teeth that he was Crimino.l Jurisdiction. Ifin any case 
attempting to bring in the Black Acts a Civil Court was converted into a Cri-
by a side-wind. But the Honorable minal Court, it should be treated like 
Member had said that the Black Acts all other Mofussil Courts which had no 
had nothing to do with the question; jurisdiction over European· British 
and he (the Chairman) had tried subjects. Then it was said that no 
to show how they had. He would draw power at all was given to Civil Courts 
the attention of the Council to how the to punish Europeans for such offences. 
case now stood. This Code of Proce- Home Clause might be introduced pro-
dure related to Criminal Procedure. ·vidiug for this. But it was quite a 
The Penal Code provided for the pun- different matter to make Europeans 
ishment of certain offences committed liable to be punished for contempt with 
by way of contempt in the face of the three months' hard labor rather than 
Court, and also for like offenccs COlD- not punish them at all. In the Supreme 
lIlitted at a distance ; and in these Court, if" person were guilty of a 
cases Rny COUI't, whon dealing out such contempt of Court, he could now be 
punishments, becRme a Cl'iminal Court sent to " Civil ,iail. while under the 
and ought to be dealt with as other I Penal Code he would have to be tried 
Criminal Courts which had no juris- by a Jury and, if convicted, sent to 
diction ovel' European British subjects. wOl'k out his penal sentence in the 
As an instance of an offence· by way House of Correction, In other words, 
of contempt punishable with hard labor when the Penal Code came into opera-
under the Penal Cou.:, be hnd alluded tion, the Supreme Court could only try 
to SeCt.iOIl 183.. Section 184 then pro- a man by Jury, whereas, if the matter 
vided thllt- were to be left as it stood, the Mofussil 

.. Whoever intentiOnAlly obstructs any Bale 
of property oft'crcll for snlc by the lawful RUthO-

SiI' Burtlc Frere 

Courts would possess a Criminal Juris-
diction ovel' European British lIubjccts 
flU' beyond that which could be cltor-
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cised by the Supreme Court; and 
therefore he said that it was a Black 
Act, notwithstanding all that had been 
urged by the Honorable Member of 
Government. In saying so, however, 
he did not intend to say that the Hon-
orable Member was trying to introduce 
it by a side-wind. 

MR, HARING TON said that, in 
order to show that the Honornble 
Member for Bombay and himself were 
right as to the effect of the Section pro-

. posed by the Honorable and learned 

I Chairman, he . would read Section 4 
of the Code which appeared to have 

I been overlooked in framing Chapter 
r x. The Section said,- ------

" The Criminal Courts shall have jurisdiction 
over all persona except such penona u by any 
.Act of Parliament or by any regulation of 
the Codes of Benl7;al, Madra, and Bombay 
respectively, or bv thiS or any other Act of the 
Government of iudia ill (',ouncil, are or shall 
be ~empted from their jmiadiction." 

The exception contained in this Sec-
tion would extend to all cases falling 
under Chapter X arising in any 
Criminal Court in which a European 
British subject was concerned, and 
if the Civil Courts were declared to be 
Criminal Courts when exercising juris-
diction under that Chapter, they equally 
with the recrular Criminal Courts would 
hnve no p~wer to punish Europeans 
for contempt, With regard to other 
offences, the effect of the Section pro-
posed by the Honorable an~ lear~ed 
Chairman, taken in connection With 
Section 4 would be to place Euro-
pean British subjects on a different 
footing, in respect of s?ch offences, n?t 
only from the natives In the MofuslI~~ 
but also from their own countrymen In 
the Presi~ency towns; for it was pre .. 
posterous to suppose that a E~pean 
could be sent down to tbe Presidency 
to be tried by the Supreme .Court when 
the only punishment to which he w~ 
liable was one or even three months 
imprisonment wiih labor. They ought 
to look the matter in the face, and care-
fully to-consider whe~ ~is would 
be right.. It might be objectIonable to 
suhject Europeans to trial for such 

offonces before the subordinate Civil 
Courts, but there seemed no reason 
why they' should not be tried by the 
Zillah Judge or a Justice of the Peace. 
The Chapter, u it now stood, was 
framed by the Royal Commi88ioners, 
and it had been twice carefully and 
fully considered in Committee. If it 
went too far u regarded European 
British subjects, the parte considered 
objectionable might be struck out, but 
tbey should retain at leut what related 
to con tempts ot Court. In respect of 
that offence, the Chapter, in 80 flU' &8 
the question of jurisdiction was eon-
cerned, did not go beyon4 the present 
law. He would l'e&d the law in force. 
This WAS contained in Act XXX of 
1841. It aaid- . 

" AU penons wbateoever. whether genen.lly 
amenable to the Courts of the Rut Iudia Coni-
pany or otherwlee. nsing menacillJ geetlll'lll or 
expressions or otherwiae obstruCting jUltice in 
the presence of auy .iIIah or clty J,lqU-
trite, Joint-Magistrate, or other oIIIcer under 
a Magistrate empowered to !T criminal caIeI 
or anv superior or inferior Civil or Criminal 
Court' of the East India ComJ.'-l11. lhall be 
liable to be fined by the autbonty whoee pro-ceedinr are obltructed, to Ally amount Dot 
exceeding 200 Rupeel, or in cue NCb flne be 
not paid, to be impriJoned for aDI period DO& 
exceeding one month." 

This law had been in force twenty 
years. 1\ Ilpplied alike to Europeans and 
native.s. It was required for the pro-
tection of the Courts of JUltice, who-
ever presided in them, and .he had 
heard no sufficient reasoD tor changing 
the law. 

Sm BARTLE FRERE said that 
all he wiahed was thai the same course 
should be pursued in these cues by 
the Civil C.ourt3 in tht:l Mnr"""il AI! WIIIl 
pursued by the Supreme Court. He 
did not wilh that they Ihould have 
Cdminal powers. He would have 
them ad as Civil Courts ; and if the 
Honorable and learned Vice-Preaident 
would put his amendment iu that 
form, he was perfectly willing to sup-
port it. 

A1\er IIOme furt.her dilicuMioD, tile 
Cbairman'. Section Willi put, and 

5'1 
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the Council divided upon it as fol-
lows :-

Aye'2. 
Sir Charles Jackson. 
The Chllinnan. 

Nou 6. 
Mr. Seton-Karr. 
Mr. Erskine. 
Mr. Forbea. 
Mr. Harington. 
Sir Robert Napier. 
Sir Bartle Frere. 

So the Motion was lost. 
The cOllsideration of the Bill was 

then postponed, and the Council re-
Burned its sitting. 

HOUSE OF CO RRECTION (CALCUTTA), 

MR. SETON-KARR moved that 
the Bill "for the better enforcement 
of discipline in the House of Correc-
tion at Cilicutta" be referred to a Se-
lect Committee consisting of the Vice-
President, Sir Charles Jackson, and the 
Mover, with an instruction to submit a 
preliminary Report under the 62nd 
Standing Order. 

Agreed to. 
The Council adjourned. 

Satlu'day, AUgUBt 3, 1861. 

PRESENT: 

The Hon'ble the Chief Justice, Vice-Preside'lt, 
in the Chair. 

Hon'hle Sir H. B. E. C. J. Erskine, F.HIJ.., 
Frel", Hon'bie Sil' C. R. M. 

HOD'bie Major-General Jackson, 
Sir R. N~pier, and 

H. B. Harin/fton, Esq., W. S. Seton-Karr, Esq. 
11. Forhe8, Esq., 

INCOME TAX. 

THE VICE-PRESIDENT read a 
Message, informing the Legislative 
Council that the Governor-General 
had assented to the Bill "for limiting 
ill certain cases for the year commenc-
ing from the 31st day of July 1861~ the 
amount of assessment to the Duties 
chllorgeable under Aot XXXII of 1860 
(for imposing Duties on Profits arising 
from Property, ProfessioDs, Trades, 
and Offices), Ilnd Act XXXIX of 1860 
\\0 &1uend Act XXXII ot'186O)." 

LIMITATION OF SUITS. 

.THE CLERK pt'esented to the Coun-
cil a Petition from the Calcutt .. Trades' 
A.5soeiation, praying for an amend-
ment of Act XlV of 1859 (ia provide 
for the limitation of suits.) 

Also a similar Petition from Bank-
ers, Merchants, and Traders, carrying 
on business in Benares in the North-
Western Provinces. 

THE VICE-PRESIDENT moved 
that the above Petitions be printed. 

Agreed to. 
THE VICE-PRESIDENT also gave 

notice that he would, on Saturday next, 
move the first reading of a Bill to 
amend the above Act. 

SALTPETRE. 

THE CLERK reported to the Coun-
cil thflt. he had received a communi-
clltiou from the Government of the 
North-Western PI'ovinces, relative to 
the necessity of confining the eduction 
aud purification of Salt to Srutpetre 
Retinel·jes absolutely. 

MR. HARINGTON moved that the 
I communication be printed and referred 

to the Select Committee on the Bill 
"to regulate the manufacture of Salt-
petre and of Salt educed therefrom." 

Agreed to. 

EXECUTION OF MOFU8SIL PROCESS 
(STRAITS' SETTLEMENTS). 

Mn. FORBES presented the Report 
of the Select Committee on the Bill 
"to extend to the Straits' Settlement 
A;t .XXHI of 1840 (for executing 
wltlUll the local limits of the jurisdic-
tion of . Her l\iajesty's Courts legal 
process Issued by authorities in the 
Mofussil). " 

PARSEES. 

SIR BARTLE FRERE presented 
the Report of the Select Committee 0& 

th~ Petition from the Parsees of Bom-
bay, with the Draft of a Code of laws 
adapted \0 the Parllce community. 




