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CONSOLIDATION CUSTOMS BILL.

‘Mr. ERSKINE moved that the Bill
¢ for the consolidation and amendment
of the laws relating to the collection
of Customs Duties’”’ be referred to a
Seleet Committee consisting of Mr.
Harington, Mr. Forbes, Mr. Seton-
Karr, and the Mover.

Agreed to.

MUNICIPAL ASSESSMENT (BOMBAY).

Mr. ERSKINE moved that Sir Ro-
bert Napier be requested to take the
Bill “to amend Act XXV of 1858
(for appointing Municipal Commission-
ers and for raising a fund for Munici-
pal purposes in the Town of Bombay)”
to the Governor-General for his assent.
"+ Agreed to.

CATTLE TRESPASS.

MR. ERSKINE moved that a com-
munication received by him from the
Government of Bombay, regarding the
Bill * toamend Act IIL of 1857 (re-
lating to trespasses by Cattle)”, be laid
upon the table and printed.

Agreed to.

The Council adjourned.

Saturday, July 27, 1861.
PRESENT :

The Hon’ble the Chief Justice, Vice-President,
in the Chair.

Hon’ble Sir H. B. E.| C. J. Erskine, Esq.,
Frere, Hon’ble Sir C. R. M.

Hon’ble Major-General |  Jackson,

Sir R. Napier, and
H. B. Harington, Esq., [ W. §S. Seton-Karr,
H. Forbes, Esq., Esq.

,MUNICIPAL ASSESSMENT (BOMBAY).

Tue VICE-PRESIDENT read o
Message from the Governor-General,
communicating his assent to the Bill

“to amend Act XXV of 1858 (for ap--

pointing Municipal Commissioners, and
for raising a fund for Municipal pur-
poses in the Town of Bombay).”
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INCOME TAX.

S BARTLE FRERE presented
the Report of the Select Committee on
the Bill “for limiting in certain cases
for the year commencing from the 31st
day of July 1861, the amount of assess-
meut to the Duties chargeable under
Act XXXII of 1860 (for imposifig
Duties on profits afising from Property,
Professions, Trades, and Offices), and
Act XXXIX of 1860 (to amend Act
XXXII of 1860);” and moved that
the Council resolve itself into a Com-
mittee upon the Bill,

Agreed to.

Sections I to VI werepassed as they
stood. '

Section VII was passed after amend-
ments.

Sections VIII to X were passed as
they stood.

Section XTI provided as follows :—

“ The Governor-General of India in Council
may extend the provisions of this Act to all or
any of the years subsequent to the¢ year ending
on the 31st July 1862, during which the said
Act XXXII of 1860 shall remain in force.”

Tee CHAIRMAN said he un-
derstood, when this Bill was brought
in, that it was only intended to
apply to the assessments for the
ensuing year. As the Bill now stood,
however, it proposed to authorise the

{ Goveraor-General in Council to ex-

tend its provisions to all or any of
the subsequent years during which
the Income Tax Act should remain in
force. It appeared to him that it
was quite altering the principle of the
Income Tax Act, to extend the same
assessment from one year to five years,
A merchant, whose business was small
this year and might be very much in-
creased the next year, would not apply
for a fresh nssessment, and, if he were
within a District to which this Act
might be applied, would not be liable to
& fresh assessment during any portion
of the duration of the Income ‘Tax Act.

On the other hand, a merchant, whose
business was large this year and

might decrease next year, would be

entitled to demand a fresh assessment.

He should therefore vote against this
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Clause. The Clause was one which
certainly ought not to be inserted
unless the Bill were republished.

Sie BARTLE FRERE eaid, he
thought the Section which permitted
fresh ,assessments to be made on the
tax-payer’s application, was sufficient
to secure the tax-payer against over-
taxation under this Act. The only
practical objection to the Section now
before the- Committee was that, if Go-
vernment should without good cause
extend this Act to any District, possibly
the revenue might suffer by the non-
taxation of persons whose business had

.improved since their returns were
made. It was hardly likely, wherever
such might be the case, that the Go-
vernment would wish to forego the in-
crease of revenue by extending the
operation of this Act to those places
without due cause. This Act would
enable the Government to exempt se-
veral Districts from making fresh re-
turns where there might be very little
variation from the former year; whereas
under the provisions of Act XXXII
of 1860, it was imperative to issue a
number of notices, whether there was
any necessity for them or not. He
thought it was right to enable Govern-
ment, in such cases as he had described,
to continue the existing assessment for
the full five years, and that at any rate
it would be better to leave the power in
the hands of the Government, and he
should prefer leaving the Section as it
now stood. '

Mgr. HARINGTON said, the Bill
was so favorable to the public that he
could not consider that it would be ne-
cessary to publish it before it was read
a third time if the Section now under
consideration were retained. That Sec-
tion was merely permissive. The pre-
sent Bill was a necessity almost for
the coming year, and was required to
give relief, as well to the Officers em-
ployed in carryiog out the provisions
of the Income Tax Act, as to the public.
Its extension to future years would
depend upon many circumstances which
could not be foreseen ; and as the
Goverument would be the sufferers by
the extension if, as was supposed by
some, loss of revenue would be the
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‘consequence of such extension, he
thought that they might very safaly
entrust the Government with the
power contained in the proposed Sec-
tion, and leave the Government to use
its discretion in exercising it or not.
He should therefore vote for the
Section.

Siz2 CHARLES JACKSON said,
he was decidedly opposed to the pass-
ing of this Section, because it was
contrary to the principle upon which
the Income Tax Act was based, and
was in effect a frittering away of that
measure. That Act had been carried
after a hard fight, upon the broad
principle that all incomes should be
taxed alike. He was himself taxed
to the utmost farthing of his income,
and he did not see why others should
not be taxed in the same way. But
this would not be, if this Clause was
passed, and the present returns were
accepted as returns from natives for
the next five years, many of their re-
turns being notoriously incorrect. This
Clause, as he had said before, would
merely fritter away the provisions of
the tax.

Mz. FORBES said, the object of
this Section was not to remit any
portion of the Income Tax, but to re-
lieve the Government of the labor and
trouble of issuing fresh notices and
making fresh assessments in Districts
where the assessmeuts had been already
corrcetly made, and to relieve the peo-
ple from being harassed with notices
aud forms of returns when the as-
sessments made on them for the pre-
sent year were, on the whole, accurate.
If, on the extension of this Act to any
place, it should appear that any person
was not fully taxed, owing to his
having dishonestly evaded giving a re-
turn of his full income, the circurn-
stance might be brought to the
notice of the Collector or Commission-
ers by any one willing to inform, and
the person would then be served with
o fresh notice calling upon him to
make a fresh return ; and if there were
any Districts or places in which there
was reason to believe that the assess-
ments had, as & geaeral rule, been im-
perfectly made, it would be quite com-
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petent to the Government not to ex-
tend the Act to those places, since the
Bill gave power to the local Govern-
ment to extend its provisions to such
parts only of the territories subject to
their government as they considered
expedient.

Mr. ERSKINE aid that the Sec-

tion, as it mow stood, was perhaps
hardly consistent with the Preamble of
the Bill. The Preamble recited that
it wag ¢ expedient to limit in certain
cases for the year commencing from
the 31st day of July 1861,” the amount
of assessment chargeable to the Income
Tax; whereas this Section would
extend the limitation to all or any of the
years during which the Income Tax
Act should remain in force. In this
respect, therefore, some verbal amend-
ment at least seemed to be required.
But again he did not know—and it was
difficult for any one, except those iu
the position of the Honorable Member
of Government, to know—how far it
would be safe and proper to enact this
Section without allowing to the local
-Governments, particularly those of the
larger Presidencies of Madras and
Bombay, an opportanity of expressing
their opinions, if they had not already
done s0, as to the applicability of this
portion of the Act to their territories ;
or perhaps the application of this Sec-
tion might be restricted to territories
not included in the three older Pre-
sidencies. He offered these remarks
rather as suggestions to his Honorable
friend opposite.

Mgr. SETON-KARR said that it
occurred to him, whether it was not a
question, how Government, having once
committed itself to the intimation con-
veyed in this last Section, could prac-
tically ever withdraw it again. Go-
vernment now anunounced that the
assessment for the past year would be
the assessment for the next, and the
idea seemed to be that the same privilege
would oxtend to the whole four years
for which the tax was to last. Now
the community which had received a
boon for this year, would be discontent-
ed, after such an intimation, if the
Section were not made use of, and if
the boon of one year were withdrawn

My. Furbes
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in the next. Government was binding
itself rather needlessly, and it would
have been much better if the Section
had been omitted from the Act.

Tae CHAIRMAN said, he un-
derstood that it was intended by
this Bill to enable the Governor-Ge-
neral in Council, in any part of the ter-
ritories subject to any of the local Go-
vernments or throughout the whole of
India, to order that the assessments
already made should be continued for
the ensuing year, and on this under-
standing he had voted for the suspen-
sion of the Standing Orders. But it
now appeared that the Bill would enable
the Governor-General in Council to ex-
tend the assessment of one year .to
the whole term of five years. Now
Section I did not apply to persons, but
to Districts. It provided :—

“Tt shall be lawful for the Governor-General
of India in Council, by an order to be pub-
lished in the Government Gazette, to direct
that within the territories or any part of the
territories subject to the local Government of
any Presidency or place, the general or special
notices required by Sections 87 and 38 of the
said Act XXXII of 1860, shall not be issued

for the year commencing from the 31st day of
July 1861, &c.”

So that, wherever the Act was ex-
tended, no person would be obliged to
make areturn for the ensuing year,
except under Section VII, that is, in
case he had made no return for one
whole year, or in case there should be
reason to believe that he had made
a fraudulent return of his Profits or
Income.

The Honorable Member for the
North-Western Provinces had said,
that this Act was in favor of the pub-
lic. But what did the Honorable
Member call being in favor of the
public 7 He (the Chairman) did not
consider it beneficial to the public
that one man should be forced to
make a fresh return and to be re-
assessed every year, whilst the assess-
ment originally made on another might
be continued, unless he objected, for
the whole term of the Income Tax
Act ; or when one person might have
to pay the tax on the full amount of
his income, and another might have
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to pay only upon his last year’s income
—in other words, when one person
might be taxed on his whole in-
come, and another on only part of
his " income. The business of a mer-
chant or of & banker might increase
considerably during the next four
years, and if he happened to carry
on his business within a District so
which this Clause might be extended, he
would not be obliged to make a fresh
return. He would not come under
Section VII if he had made an honest
return for the first year. There might
be two merchants carrying on an equal
extent of business ; and it might happen
that the one who chanced to be in a
fortunate District, would have to pay
only on £5,000, whereas the other would
be taxed on his full income of £10,000.

The Honorable Member for Madras
then said that any body might give
information to the Collector or Com-
missioners. He (the Chairman) did
not know the nature of the infor-
mation proposed to be given, and
the Honorable Member had not
explained of what the information
was to be. If he meant information
of having made a fraudulent return,
then the party informed against would
come under Section VIL. But if he
had made a true return in 1860, al-
though his profits in 1862 might have
doubled or quadrupled, he would not
be required to make a new return, and
would not be liable to any new assess-
ment. That was not fair. This Bill
was proposed to enable the Government
to get over the difficulty of obtaining
returns for the ensuing year. Itmight
not be correct in principle to do s0;
but it was a principle which it was pro-

posed to adopt for the convenience of the.

public in general—to prevent them from
being called upon to make a new return
on the ground that the return for 1860
had been only so lately made. It was
not a good principle to say that the
return of one person for one year, if
he happened to live in & particular
District, should be taken as a good
return for five years, unless every one
was placed upon the same footing.
He should therefore object to give the
Governor-General in Council the power
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to extend thé Act as proposed by this
Section, and to alter the principle* of
the Income Tax Aoct, which was the
principle of dealing with all alike.

Sir BARTLE FRERE  said, he
thought, with regard to the objection
taken by his Honorable friend the Mem-
ber for Bombay, as to the discrepancy
between the Preamble and this Section,
that, if he would bear in mind that the
Section simply proposed to authorise
the Government to continue the Aet for
all or any of the subsequent years, he
would find that the effect was the same
as if the Preamble had specified the
subsequent years. - .

With regard to the objections of the
Honorable and learned Judge opposite
(Sir Charles Jackson) enforced by the
Honovableand learned Vice-President,he
should have entirely agreed with them,
if he thought that in any part. of the
country there was a backwardness on
the part of Government Officers to use
their best exertions in carrying out the
provisions of taxation with which the
were entrusted. But he did not thin
so. Now what was the object of this
Bill? Itdid not apply to classes or in-
dividuals, bat to Districts. We under-
took last year to devise a measure which
should apply to the whole of the im-
mense and varied population of this
country. He did not think that there
was one man in & hundred who lived in
this country, who had an adequate notion
of the magnitude and difficulty of the
task of carrying out such a measure in
detail. That task, however, was under-
taken, and the Act had worked for the
last ten or twelve months quite as well
as might have been expected. But
there was not a person who was in the
position of an Assessor or Commis-
sioner, or had had anything to do with
the practical working of the Act, either
as Collector or Tax-payer, who could
say that the machinery and forms were
the best that could have been devised.
They were found to be unsuited to any
but Europeanized countries. However,
we had gone through the process at
the cost of great trouble and some risk
of issuing all these notices and of
assessing, a8 best we could, all who up
to the prescuat moment had been

54
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brought within the scope of the tax.
Returns had been obtained and assess-
ments made. This no doubt had in
many cases been very imperfectly done.
In others, however, it had been done
so perfectly that there would be little
'necessity for altering the assessment
from year to year during the currency
of the Income Tax Act. The effect of
this Section would be this, that in such
‘Districts Government would absolve the
tax-pdyers from the annoyance of being
annually served with all these fresh
notices by the tax-gatherers. The
Government would not extend the
operation of this Act indiscriminately.
It must be borne in mind that the duties
which would devolve upon the Dis-
trict Officers throughout India during
the ensuing year would be heavier than
had fallen on them during any previous
period of our History. They had been
provided with a new Code of Civil Pro-
cedure and a new Penal Code, and
would be provided with a new Code
of Criminal Procedure, in addition to
which a new system of taxation had
been introduced. The sole effect of
this Section would be that, where
the work had been well done and
where no person would escape taxa-
tion, Government would have power
to relieve their Officers and the tax-
payers from unnecessary trouble in
issuing fresh notices and making fresh
ossessments during the last three
years of the tax. These were the
reasons why this Clause had been
introduced into the Bill, and he must
say that he believed it was for the
interest of the public that as far as

possible the visitation of the tax--

gatherer should be limited to those
persons to whom we could not avoid
sending him. This could be effected
to a great extent by giving Govern-
ment the power of making the assess-
ment of one year applicable to all five
years of the tax. But as the majority
of the Council thought differently, he
was quite willing to withdraw the
Clause. .

Mgr. HARINGTON said, the Hon-
orable and learned Vice-President had
taken exception to that part of his pre-
vious remarks in which he had men-

Sir Bartle Frere
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tioned that the present Bill was very
favorable to the public. He had stated
this as his reason for.considering that
it was not necessary to publish the
Bill before it was read a third time.
Notwithstanding what had fallen from
the Honorable and learned Vice-Pre-
gident and the Honorable and learned
Judge (Sir Charles Jackson), he
must repeat that the Bill was very
favorable to the public, and he be-
lieved it would be so considered.
The Government might lose by the
operation of the Bill, but he did not
think that the public at large could do
80 ; while, as regarded individuals, the
Bill allowed any person who objected
to be assessed under its provisions to
make a fresh return and to claim to be
assessed thereon. He was most anxi-
ous that the Income Tax Act should
have fair play, and that it should be
strictly enforced, so far as was consis-
tent with the public good, Not-
withstanding the part which he had
taken in previous measures, he had
no wish for any material change in the
Act, nor was he prepared to assent to
any alteration which would affect the
principle of the Act. He did not
believe that the Government would
be great losers by the present Bill.
If he thought so, he might have some
hesitation in giving his assent to -the
Bill. From the time the Act of last
year passed, he had carefully watched
its working.  He had probably enjoyed
more favorable opportunities of doing
this than most Honorable Members.
During the last recess he had visited
several of the most important stations
in the Upper Provinces, and the
Government had lately done him the
honor of appointing him to make en-
quiries in Calcutta and its vicinity, and
the result of his enquiries and observa-
tion was that, upon the whole, there had
been a very fair assessment made under
Schedules 1 and 2 of the Act of last year
to which alone this Bill related. He
did not mean to say that there had not
been some cases in which individuals
bhad escaped or been greatly under assess-
ed. This could not be avoided under any
circumstances or under any rules ; but,
on the other hand, there could be no



813  House of Correction

doubt that there had been over-assess-
ments. He might instance the case
of one city, he need not mention the
name, which had agreed to a lump
assessment of rather more than a lakh
of Rupees. «"After the punchayet ap-
pointed to distribute the amount
had gone through the whole city
and assessed, as they thought, eveny
person in it liable to the Income
Tax, they found they had reached
only thirty thousand Rupees of the
sum. The liability to make wup
the entire sum agreed to, was fully
admitted, but it was felt that the
amount could only be obtained by as-
sessing the wealthier classes far be-
yond the rate fixed by the Act, and it
was expected that in some cases the
agsessment might amount to 8 or 9 or
even 10 per cent. What he had just
mentioned he had heard from persons
who were entitled to credit, and he
must repeat that, upon the whole, he
believed that there had been a fair as-
sessment made for the present year
under the Schedules to which the
present Bill related. Entertaining this
view, he thought that the Government
might be safely lefi to exercise its dis-
cretion in extending the provisions of
the Bill beyond the coming year ; but
as he understood that the Honorable
Member of the Government who had
charge of the Bill did not wish to
press the Section by which such power
would be given, it was not necessa-
ry for him to say more on the subject.

Mr. SETON-KARR said that be
must state, after what had been said
by the Honorable Member who bad
spoken last, that, in the part of the
country with which he was acquainted,
it was understood that the proceeds of
this tax would have been considerably
increased next year. In Beogsl Pro-
per, no machinery for collections ex-
isted when the tax was started. It
took time to create the necessary Es-
tablishments, and great care was taken
not needlessly to harass or vex the
people. But certainly the Government
of Bengal had hoped to increase the
proceeds of the tax in the Lower Pro-
vinces. As it was, the productive
powers of Bengal were to remain at
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the point which they had reached this
year.

After some further discussion, Sec-
tion XTI was by leave withdrawn.

The remainder of the Bill was
passed as it stood; and the Council
having resumed its sitting, it was
reported.

Sk BARTLE FRERE then moved
that the Bill be read a third time and
passed.

The Motion was carried, and the
Bill read a third time.

Sir BARTLE FRERE moved that
Sir Robert Napier be requested to
take the Bill to the Governor-General
for his assent.

Agreed to.

FLOGGING.

Me. HARINGTON presented the
Report of the Select Committee on the
Bill “ to provide for the punishment of
Flogging in certain cases.”

ELECTRIC TELEGRAPHS.

Tae CLERK reported that he had
received & communication from the
Home Department, forwarding copies
of papers relative to the expediency
of rendering the Telegraph Law more
effective for punishing persous found
guilty of tampering with the Telegraph
or with Telegraph employés. -

Tue VICE-PRESIDENT moved
that the communication be printed.

Agreed to.

HOUSE OF CORRECTION (CALCUTTA).

Mgr. SETON-KARR moved that the
Bill ¢ for the better enforcement of dis-
cipline in the House of Correction at
Calcutta” be read a second time,

Mzr. HARINGTON said, he did not
rise to oppose the Motion for the se-
cond reading of this Bill, which pro-
posed to ilself a very proper objoct, and
was intended to supply a want which
appeared to have been long felt in the
place to which the Bill would imme-
diately apply ; but he wished to sug-
gest for the cousideration of the Ho-
norable Member who had brought in
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the Bill, whether, before the Bill was
published, it would not be :advisable ‘to
refer it to a Select Committee to
consider whether the punishments pre-
scribed in the Bill were adequate, and
,whether their severity might not be
increased with advantage. The pro-
posed punishments appeared to him very
mild. Three days’ solitary confinement
or seven days’ separate confinement or
confinement in irons for four days were
the severest - punishments which could
be given for the most flagrant breaches
of Jail discipline falling under the Bill ;
but looking to the characters which
were to be found in all Jails, and he
believed he might add Houses of Cor-
rection, and to what was often the
conduct of such characters, he doubted
" whether the punishments which he had
just mentioned would always prove
sufficient to secure the object aimed at
in the Bill, namely, the maintenance of
Jail discipline and of good order within
the walls of the Jail. The last Section
of the Bill gave power to the Governor-
General in Council to extend the pro-
visions of the Bill to any Jail estab-
lished or to be established in any
part of the British territories in India.
But under the laws now existing in the
three Presidencies, corporal punish-
ment wag included amongst the pun-
ishments which could be awarded for
breaches of Jail discipline, and in
the very able paper by the learned
Advocate General of Bengal which
was amongst the annexures of the
Bill, it was stated at the end of
paragraph 8 :—

“ And tho Justice is empowered to extend

those }Jeriods, and to order corporal punishment

and close and solit.m'y confinement not exceed-

ing one month. Similar provisions should, I
think, be introduced into the Acts of the Legis-
lative Council.”

He concurred with Mr. Ritchie in
thinking that corporal punishment
should be added to thé punishments
to be awarded under the Bill. This
might be done in Committee, but
if the provision should be added
in Committee after the Bill had
been published, its republication would
be necessary, and the consequence

Mr. Harington
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would be that the passing of the
Bill would be greatly retarded, which
was not desirable. For this reason
he thought that, if the Council at
large agreed with him in thinking
that without corporal punjshment the
Bill would be incomplete and not likely
to prove effective, the addition of the -
punishment to the penalties now con-
tained in the Bill should be made at
once. .
Tue VICE-PRESIDENT said, he
had no objection to this Bill being
referred to a Select Committee for the
purpose of being amended previously to
its being published. But he must con-
fess he saw no necessity for so doing.
He thought that some provisions were
requisite regarding the discipline of
the Great Jail. This Bill applied only
to the discipline of the House of Cor-
rection, and he believed sufficiently
provided for that object. The Great
Jail however would continug to be
under the authority of the Sheriff of
Calcutta and the superintendence of
his Officer the Governor of the Jail.
With regard to corporal punishment,
he very much objected to pass a Bill
allowing the local Government to frame
rules for Prison discipline, and to allow
the Chief Commissioner to award cor-
poral punishment to Europeans or per-
sons of any class for any breach of such
rules. He objected entirely to such a
provision. It had never been allowed
hitherto, and no good reason had been
shown why it should now be allowed.
In cases of serious disturbances the
prisoners were liable to be tried by the
Criminal law of the country, and the
prisoners concerned in the emeute
which lately took place in the House of
Correction had been so dealt with. For
simple breaches of Prison discipline, he
thought it would be suflicient to con-
fine the offenders in irons, or to place
them in separate or solitary confine-
ment, as provided for in the Bill. If
any further and more severe punish-

- ment were necessary, he would much

rather that the offenders were brought
up and punished by a Magistrate pub-
licly, than that they should be pun-
ished inside of the Jail out of the
eye of the public.
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Mg. ERSKINE said that, perhaps,
the Honorable and learned Vice-Presi-
dent would. explain what part of the
Bill indicated that, if flogging were
made & punishment under this Act,
any breach of discipline might be
punished in that way by the Chief
Commissioner.

TrerR VICE-PRESIDENT said that
Section II empowered the Commis.
sioner or other Officer in whom the con-
trol of the House of Correction should
be vested to take cognizance of all
breaches of prison discipline, and to
punish persons guilty of mutinous and

violent conduct or of insolent language,-

or contumacious refusal to perform the
work allotted to them. He (the
Vice-President) had understood the
Honorable Member for the North-West-
ern Provinces to propose that corporal
punishment should be awarded for any
breach of prison discipline to be pro-
vided for by Section ILI, which autho-
rized the local ‘Government, from time
to time, to frame rules for the proper
discipline of prisoners in the House of
Correction.

Mr. HARINGTON said in ex-
planation, that the breach of Prison
discipline might consist in mutinous
or violent conduct as deseribed in
Section II of the Bill, and it was
cases of that nature which he had in
view when he stated it as his opinion
that the punishments proposed
the Bill were not sufficiently severe.
Whether the -Commissioner of Police
should have power to award corporal
punishment, was a distinct question
into which he had not gone. If a
Committee were appointed to consider
the Bill, as suggested by him, before
the Bill was published, one of the
points for their consideration would be,
to whom the power of passing & sen-
tence of corporal punishment, when
that punishment might be awarded,
should be given.

Tre VICE-PRESIDENT said, the
Honorable Member for the North-
Western Provinces had referred to
that part of the opinion of the Advo-
cate Genersl, in which he alluded to
the Code of Prison Regulations in
England sanctioned by Parlinment iv

in |
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1823. He (the Vice-President) would
read what the Advocate General had
said on the squect. He said :—

“1I think it very desirable that Rules for tho
regulation of Criminal Jails, and for enforei
Prison discipline in regard to Europeans, an
to persons sentenced to imprisonment with
hard labor, or to penal servitude, by the Courts
established b{:oRoyd Charter in all parts of
India, or b urts Martial, should be framed,
and should, when sanctioned by the Supreme
Government, be embodied in an Aot of the
Legislature, and that Emer, from time to time,
to frame additional Rules, or to sanction sach
Rules, when made by the Mnﬁiatmto of the
place, in concurrence with tho Sheriff or Officer
vestod by law with the charge of the Prison
or Jail, should be expressly conferred on
the Governmen: by such Act. A similar
course has been adopted in Engl‘:ud since 1823,
when a general Code of Prison Regulations Sooe
4 Geo. IV, c. 62) was sanctionod by P
ment, while power to pass additional Rules,
with the sanction oﬁginnl.% of the Chief
Justices and Judges of Jail Delivery, but
subsequently of the Secretary of Stats, was
conferred on the Justice of the Peace in
Sessions. Summary and appropriate punish-
ments for breach of those Rules, and for
refractory conduct, are provided for by tho
Act (Sections 41 and 42.) In minor cases, and
cases of urgency, the Keeper of the Prison is
expressly authorised to confine refractory pri-
soners in solitary oells and keep them on bread
and water, though not for more than three
days, and to put them in irons, though not for
more than four days, without the order of &
Justice, And the visiting Justice is empow-
ercd to extend those periods, and to order cor-
poral punishimnent and close and oolibré con-
fincment not excoeding one month. BSimilar
provisions should, I think, be introduced into
the Acts of the Legislative Council.”

He had understood the Hounorable
Member for the North-Western Pro-
vinces to recommend that, for an
breach of the Rules of Prison disci-
pline, corporal punishment should be
awarded, which certainly was not in
accordance with the suggestion of the
Adocute General. Even in cases of
mutinous or refractory conduct or con-
tumacious refusal by a prisoner to
perform the work allotted to him, it
appeared to him (the Vice-President)
that placing the offender in irons or
solitary or separate confinement was
sufficient, and that prisoners guilty of
offences under the Penal Code should
be brought: before s Justice of the
Peacoe and publicly dealt. with. He
was not aware of any case of serious
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disturbance up to the time of the late
emeute, or that any one had ever sug-
gested that corporal punishment was
necessary for the enforcement of Pri-
son discipline.

Mr. SETON-KARR said that he

+had no objection whatever to the pro-
posal of the Honorable Member for' the
North-Western Provinces, to refer the
Bill to a Select Committee before pub-
lication of the Bill. With regard to the
question of corporal punishment, he
had at first included it in the punish-
ments mentioned in Section' II, for
mutinous conduct, insolent language,
and refusal to work. But on second
thoughts, he had struck it out. In any
case, he was of opinion that the point
of corporal punishment should be dis-
tinctly settled in the law. If included,
it should be so in Section II. It should
not be left to the general authority
proposed to be vested in the Govern-
ment to provide for the minor breaches
of discipline as mentioned in Section
IIT, and for the general order and regu-
larity of the Jail. With this view he
suggested that the Bill be referred to
a Select Committee, by which any
amendment or extension of the enact-
ment could be considered.

The Motion was then put and

carried, and the Bill read a second
time.

CRIMINAL PROCEDURE.

The Order of the Day being rcad for
the adjourned Committee of the whole
Council on the Bill “ for simplifying
the Procedure of the Courts of Crimi-
nal Judicature mnot established by
Royal Charter,” the Council resolved
itself into a Committee for the further
consideration of the Bill.

Sir CHARLES JACKSON moved
the introduction of the following new
Sections after Section 310 :—

« The Court, at the closc of the evidence on
behalf of the accused person if any cvidence is
adduced on his behalf, or otherwise at the close
of the case for the prosecution, may put any

uestion to the accused person which it may
&ink proper. It shall be in the option of the
accused person to answer such question.

The accused person or his Counsel or Aﬁent
may, at his option, address the Court at the close

The Vice-Prosident
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of the case for the prosecution, or at the close
evidence that may be adduced on his
behalf, or, if any question shall be put to the
accused person by the Court, after such ques-
tion has been so put.”

Agreed to. .

Sk CHARLES JACKSON moved
‘the introduction of the following new
Section after Section 311 :—

“ If any evidence is adduced on behalf of the
accused person, or if he answers any ‘question
put to him by the Court, the prosecutor or the
Counsel or Agent for the prosecution shall be
entitled to a reply.”

Agreed to.

Mr. HARINGTON said, while they
were on this part of the Code, he would
ask the attention of the Committee
again to the Section immediately pre-
ceding the one which they had just
settled. On Saturday last they had
agreed to strike out from Section 309
the words ‘ whose death is the sub-
ject of enquiry.” The effect of this
omission would be to let in the evi-
dence of any dying person to whatever
it related, and without any regard to
time. They were thus going far, very
fur, beyond the English law, which he
believed he was correct in saying -al-
lowed the declaration of a deceased
person to be received in evidence only
when the death of such person was the
subject of enquiry. It might be open
to doubt, whether they were right in
thus extending the English law, and
in making it applicable to all dying
declarations ; but he would not again
raise that question. The object which
he had now in view in addressing the
Committee was to suggest for their seri-
ous consideration whether, supposing
the Section to remain general as it at
present stood, some safeguard should
not be introduced, and whether, iustend
of trusting entirely to the memory of
witnesses as to what a dying person
had said, they ought not to require that
the declaration, to be admissible as evi-
dence, should be in writing, and that
the writing should be attested by wit-
nesses. He considered some provision
of this kind to be absolutely necessary
by way of precaution. No doubt writ-
ten statements, purporting to be the
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dying declarations of deceased persons,
might be fabricated, but this would be
less easy than fabricating evidence as
to what a dying man-had said, and
mere failure of memory without ary
- improper motives might often lead to
very serious misrepresentation. He beg-
ged, therefore, to move that the words
¢if taken down in writing, and the writ-
ing be attested” be inserted in the Sec-
tion after the word “person” in line 2.
Mr. ERSKINE said, he did not feel
that he could acquiesce in the propos-
ed amendment. The question now
before the Council related, not to the
value or effect, as evidence, of the con-
tents of a dying declaration, but to the
nature of the proof to be required in
any case of the fact that any statement
was or was not the declaration of a
dying man. He (Mr. Erskine) was
not prepared to enact that no evidence
of this fact, except written evidence,
should be accepted in our Courts. A
dying declaration might be made in
presence of & hundred villagers, who
had no interest in deposing untruly
regarding it. It might be made in pre-
sence of many most credible and
intelligent witnesses, who nevertheless
had no writing materials at hand.. It
might be made in presence of the
Magistrate himself. But the Honor-
able Member for the North-Western
Provinces proposed that in all such
cases the dying declaration should be
ipadmissible in evidence, if it were not
offered in the form of a written and
attested statement. He (Mr. Erskine)
did not consider that such a rule would
conduce to the ends of justice. The
true principle, he believed, was tlge
general one—that all evidence of this
fact, as of other facts, should be admit-
ted primé facie; and that the appre-
cistion of such evidence, whatever it
might be, should be confided to the
Court to whom it was given. A dying
declaration, of course, would always be
received and weighed with caution ;
and so would oral evidence to prove
that any statement had really been
made by a dying man.
Tag CHAIRMAN said, he con-

fossed it appesred to him that the
introduction of the words proposed by
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the Honorable Member for the North-
Western Provinces might prevent dy-
ing declarations from being given in
evidence at all, in cases where it might
be of the utmost importance to give
them ; and, on the other hand, that the
safeguard proposed was no safeguard
in substance, but only a safeguard in
appearance. For instance, take the
case put by the Honorable Member for
Bombay. A man was dying on the
road, and a Magistrate was going past
him. The Magistrate had no paper
or pen and ink with him, and the man
made his declaration and died. The
Magistrate could not give evidence
according to the proposed amendment.

‘Suppose the Magistrate and two or

three gentlemen of the highest cre-
dibility were present at the time the
declaration was made, ,and were to
make & statement on oath that the
evidence offered was the substance
of the dying man's declaration ; but
because that evidence was not written
down before the man died, therefore
it was to be inadmissible. On the
other hand, how easy would it be for
persons to bring forward a dying de-
claration reduced into writing and
duly attosted, and say that the dying
man had made that statement, and they
had written it down before his death?
Why, you saw daily in Courts of
Justice. writings brought forward in
that way and attested by witnesses,
which you were forced to believe until,
upon cross-examination, their proper
character was discovered. Therefors,
he thought that declarations of this
sort, though reduced into writing and
though attested by witnesses, would be
no security at all. Suppose a dying de-
claration were required to be written
down by one person and signed by at
loast another ; it would ba alwnys nanns-
sary, in order to give a dying declara-
tion in evidence, that at least two per-
sons should be present at the time it
was taken. He thought that the in-
troduction of the goposod words
would throw great difficulty, and was
fraught with no essential benefit, in the
administration of justice.

Then with regard to dying declar-
ations in England being admissible
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only in cases of homicide where the cir-
cumstances of the death were the sub-
ject of the declaration, he confessed
he did not see the principle on which
that rule had been made. It wasa
principle which had been handed
‘down from case to case, and that,
he thought, was the only reason why
it was still acted on. He would read
the following passage from Roscoe’s
Criminal Evidence, to show what the
English law on the subject was :—

¢ It is a general rule, that dying declarations,
though made with a full consciousness of ap-
proaching ‘death, are only adinissible in evidence
where the death of the deceased is the subject
of the charge, and the circumstances of the
death is the subject of the dying declara-
tions. * * * * Therefore, where a pri-
soner was indicted for administering savin to
a woman preguant, but not quick with child,
with intent to procure abortion, and evidence
of the woman’s dying declaration was tendered,
Mr, Justice Bayley rejected it, observing that,
although the declarations might relate to the
cause of the death, still such declarations were
admissible in those cases omly, where the
death of the party was the subject of inquiry.
* * *» *A man having been convicted of per-
jury, a rule for a new trial was obtained, pend-
ing which, the defendant shot the prosecutor,
who died. On showing cause against the rule,
an affidavit was tendered of the dying declara-
tions of the prosecutor, as to the transaction out
of which the prosecution for perjury arose ; but
the Court were of opinion that this affidavit
could not be read. * * * * So evidence
of the dying declarations of the party robbed
has been frequently rejected on indictments for,
robbery. * * * * The following -case
seems rather an exception to this rule. The
Prisoner was indicted for poisoning John King.

The poison was administered in a cake on’

which the deceased breekfasted, and was
immediately taken ill, whereupon he told his
son not to eat the remainder of the cake.
His maid-servant who was present, and who
had made the cake, said she was not afraid
of it, and she proceeded to partake of it, and was
in consequence poisongd, and speedily died.
Her dying declarations (made after she knew
of her master's decease), as to the manner in
which she had made the cake, and that she had
put nothing bad in it, and that the prisoner
was present eating his breakfast at one end of
the table, while she was making .the cake at the
other, were toudered in evidence on the part of
the prosecution. An objection to their admis-
sibility was taken for the prisoner, and Hut-
chinson’s case (Supraz was cited. Mr. Justice
Coltruan, after consulting Baron Parke, ex-
pressed himself of opinion, that as it was all
one transaction, the declarations wete admis-
sible, and accordingly allowed them to go to
the Jury ; but he said he wounld rescrve the

The Chairman
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point for the opinion of the Judges. The pri.
soner, however, was acquitted.”

Now these were refinements of the
English law. Were all these refinements
to be introduced into the Mofussil
Courts where the parties had not the
authorities to refer to ? He thought
that, in making a law for this country,
we ought to make it intelligible upon
some principle. If a principle was
safe in reference to one case, it was
safe in reference to another. He
would, therefore, lay down the principle
that when a man made a dying declara-
tion, if he believed at the time that
he was about to die although he might
entertain hopes that he might recover,
the declaration ought to be received
in evidence, whether it was made in
the presence of the accused person
or not. That, he believed, was entirely
a correct principle. If it was not a
safe principle, it ought not to be
admitted at all ; but if it was admitted
in one case, it ought to'be admitted in
all cases.

Then the English law, in those cases
where it was admitted, did not require
that a dying declaration should be re-
duced into writing.

For these reasons he objected to the
proposed amendment, and thought that
its adoption would introduce a principle
which would provide no safeguard ;
whereas the principle of the Section,
as it now stood, was preferable, namely,
of admitting dying declarations in all
cases and leaving it to the Judge in
each case to give such credence to a
declaration as he might find it to de-
serve after it had been subjected to
cross-examination. :

Sir CHARLES JACKSON said,
when this matter was last before the
Committes, he was the ouly Mewber
who doubted the expediency of admit-
ting in evidence dying declarations
when the death of the deceased person
was not the subject of enquiry. He did
not, however, entertain a strong opinion
on the subject, and did not call for a
division, but merely met the question
with a negative. He must say, there-
fore, that if he thought the amendment
proposed by the Honorable Member for
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the North-Western Provinces amount-
ed to any safeguard, he should gladly
support it. But for the reasons given
by the Honorable and learned Chair-
_man, he (Sir Charles Jackson) thought
that it was no safeguard. There was
no difficulty in this country to get any
amount of witnesses to prove any docu-
ment. He would rather trust to
another safeguard, and that was the
common sense of the Judge and of the
Jury, if a Jury was called. He appre-
hended that the Judges would always re-
ceive such testimony with great caution,
and he trusted they would be competent
to sift it. He thought that it would
strike most Judges that nothing would
be easier than to put words into a dead
man’s mouth when he could no longer
contradict the witnesses, and that all
Judges and all Juries would be very
careful before they attached any weight
to such evidence.

Mr. HARINGTON said, after what
had fallen from the Honorable and
learned Chairman and the Honorable
and learned Judge (Sir Charles Jack-
son), he would not press his Motion,
but, with the permission of the Com-
mitteee, would withdraw it.

The Motion was accordingly by
leave withdrawn.

Mr. HARINGTON moved the
omission of Sections 239 and 239a, and
the substitution of the following :—

«If, in the course of a trial be'fl'c:nlsl a Subo:;
dinate Magistrate, the evidence shall appear
him to warrant a presumption that the accused

rson has been guilty ofan offenco which snch
ﬁagistnu is not competent to try, or for which
ho is not competent to commit the accused
person for trial before the Court of Session, he
shall stay procoedings, and shall submit the
case to the Magistrate to whom ho is subordi-
nate. Such Magistrate shall cither try the case
himself or refer it to any Officer subordinate tn
him having jurisdiction, or he may commit the
accused person for trial before tho Court of
Session. In any such case, such Magistrate or
other Officer as aforesaid shall examine the
parties and witnesses, and uh;.llfmceed in all
respects, as if no proceedings beea held in
any other Court. . .

ff in any case tried by a Subordinate Magis-
trato having jurisdiction, in which the accused
person is found guilty, snc}l Magistrate shall
consider the oﬂ'uuctlal Fambhlhod agninst t::c
accused person to call for & morc severe punish-
ment t.lulx: ho is compotent to_adjudge, he shall
record the finding and submit his procecdings to
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the ( to whom he is subordinate, and
such istrate shall pass such sentence or
order in the case as he may deem proper and as
shall be according to law. In any such case,
the Magistrate to whom the proceedings are
submitted, may examine the parties, and recall
and examine any witness who shall already havo
given evidence in the caso, and he may call for
and take any further evidence.

Nothing in the last precoding Section shall be
held to cgrevent the Subordinate Magistrate in
any such case as is therein doscribed, if such
Magistrate is empowered to hold the prelimi-
nary enquiry into cases triable by the Court of
Session, and to commit persons to take their
trial before such Court, from committing the
accused person for trial before the Conrt of
Session, instead of finding him guilty. If the
Subordinate Magistrate shall be of opinion that
the accused person should be committed for
trial before the Court of Session, he shall pro-
t:ed fi: moc{dmoo w‘ith Chapter XII of this

ct for conducting the prelimi enquiry in
cases triable by th:sCourt of Sc;::oz.”nq .

Agreed to.

Me. HARINGTON moved that the
Clerk of the Council be authorized to
substitute the words ¢ Subordinate
Magistrate’” for the words ‘ Subordi-
nate Court” throughout this Chapter.

Agreed to. ‘

INCOME TAX,

Sie BARTLE FRERE ssaid, before
the Council adjourned, he desired to
remove what appeared to him to be a
misapprehension, and of giving his
Honorable friend opposite (Sir Charles
Jackson) and the Honorable and learn-
ed Vice-President, an opportunity, of
which he felt sure they would be glad
to avail themselves, of correcting a
misrepresentation. On referring to the
speech with which he introduced tho
Bill for amending the Income Tax Act,
he found that he had expressly stated—

“ We propose that the Bill shanld not be

eral ; but should be applied vnly to those
f)'i:u-icu where Government may be satisficd
that it would uot act unjustly cither to the
public revenue or the tax-payers. We propose
to ask for power to continuc it /'or JSuture years,
should it be found to work well.”

He was sure that that e of
his specch would satisfy the Honor-
able and learned gentlemen that he did
not sttempt to draw the Council far-
ther than bhe proposed at starting

35
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when he asked them Yo suspend the
Standing Orders, and that he had not
slipped into the Bill an important pro-
vision of that kind after it had been
v introduced.

S;ie CHARLES JACKSON said
that his objection was not based upon
that ground. He had only referred
to the substance of the Section, and
had pointed out that it would in
effect be a frittering away of the In-
come Tax.

TaE VICE-PRESIDENT explain-
ed that what he meant to say was that,
if he had understood that it was in-
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to be impracticable, the injunction shall be
notified by proclamation, and a written notice
thereof shall be set up at such place or places
as may be best adapted for eonveyini inform-
ation to the person concerned. 1f such injunc-
tion be not obeyed, the Magistrate or other
Officer as aforesaid may compel observance
thereof, and punish disobedience by a fine not
exceeding two hundred Rupees, or by imprison-
ment without labor fof any period not exceeding
one month. If the Magistrate or other Officer
as aforesaid find it necessary to incur expense
in removing noxious or dangerous articles or
buildings, it shall be lawful for him to sell the
same or their materials by public auction, in
order to defray the charge, delivering any
surplus that may remain to the owner. The
Magistrate or other Officer as aforesaid may,

under the like penalty, compel the owner of

tended to introduce such a Clause, he | any tank or well adjacent to any public thorough-
. o ’ g
should have voted against the suspen- | fare totfgnce nbems:}r:le n;ﬁsuch_ manner m?s to
. > prevent danger © public arising erefrom.
sion of the S.t andmg O.r dem. for the 8. Any person who is affected by such in-
purpose of passing the Bill with that

junction or written notice as is above d
Clause without & republication of the y S o e
Bill, '
Sik BARTLE FRERE seid, he
only wished to set himself right with
the Council, and to show that he had
given ample notice of the intention of
Government. )
The Council adjourned for ten mi-
nutes.

CRIMINAL PROCEDURE.

The Council having resumed its
sitting, the consideration of the Crimi-
nal Procedure Bill was proceeded with.

Mgr. HARINGTON moved the in-
troduction of the following as a new
Chapter after Chapter XIX :—

« Or LocAL NUISANCES.

1. The Magistrate of the District or other
Officor exercising the powers of a Magistrate
may cause unlawful obstructions and nuisances
to be removed from thoroughfares and public

_ places, and may suppress or cause to be romov-
ed to a different place, trades or occupations in-
jurious to the hcalth or comfort of the cow-
munity, and may prevent such construction of
buildings and such disposal of combustible
substances as may appear to him likely to
occasion conflagration, and may cause the re-
moval of buildings in such state of weakness
as by the probability of their falling may
appear to him to expose persons passing by to
danger. ;

2. The Magistrate or other Officer as afore-
said shall, in the first instance, issue an injuge-
tion containing such directions as he may
consider necessary. Such injunction shall, if
practicablo, he served personally on the person
concerned ; but if such personal scrvice is found

Sir Bartle Frere

scribed, if he shall object thereto, may claim,by

written Pefition, 1o be presented to the
trate or other Officer a8 aforesaid within the
period of ten days if reasonably practicable,
if not, within the shortest reasonable further
time from the receipt of such injunction or
the publication of such notice, that a Jury
may be appointed to try and decide the
question. On receiving such Petition, the
Magistrate or other Officer as aforesaid shall
pass order thercupon for the appointment of &
Jury which shall consist of not less than five
persons, whereof the President and one-half of
the other Members shall be nominated by the
Magistrate or other Officer as aforesaid from
the residents in the vicinity, and the remaining
Members shall bs nominated by the party pe-
titioning. The Magistrate or other Officer as
aforesaid shall suspend the further execution
of the injunction or order pending such enquiry,
and be guided by the decision of sich Jury,
which shall be according to the opinion of the
majority. If the Petitioner shall, by neglect or
in any other way, prevent the appointment of »
Jury, or if from any cause the Jury so ap-
pointed shall not decide and report within a
reasonable time to be fixed in the order for
their appointment, their functions shall cease
from the date of the expiration of such period,
unless they be continued by special order of the
Mn_gxstrate or other Officer as aforesaid ; and
it from any of the above causes no decision be
made by the Jury, the order of the Magistrate
or other Officer as aforesaid shall take effect in

the same manner as if no objection had been
magde to it.”

Tae CHAIRMAN observed that
this Chapter related not only to
Procedure, but also to punishments
which were already provided for by
the Penal Code. He thought' that the
parts whick related to punishments had
better be left out of this Bill,
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After some conversation, the Chapter
was withdrawn with a view to its
being re-cast..

_ Chapter XXV next came under con-
sideration. '

Sections 333 and 334 were passed
as they stood, the latter after some
discussion.

Section 331 of the preceding Chap-
ter, which empowered the Sudder
Court to call for and examine the
records of any case tried by any Court
of Session, and which was ordered to
stand over for the purpose of being
considered in connection with Section
334, was passed after & verbal amend-
ment.

Section 335 was passed as it stood.

Mg. SETON-KARR moved the in-
troduction of the following new Sec-
tion after Section 835 :— '

¢ In all Criminal cases in which the Magis-
trate of the District, or other Officer exercising
the powers of a Magistrate, shall pass a sen-
tence of imprisonment not exceeding fifteen
days, or of a fine not exceeding fifty Ru&eea,
no appeal shall be allowed. In cases of theft,
if the sentence passed by such Magistrate
or other Officer be a sentence of imprison-
ment not exceeding two months, no appeal
shall be allowed.”

He said—Sir, I must request Honor-

able Members, in reading this amend-
ment, to substitute ‘one month’ for
‘two months,’ in the last line but
one.
My object in proposing it, is to keep
the law of appeal exactly where it is
now. The Officers who will try these
cases, without appeal, only attain full
powers after passing two severe ex-
aminations in law, languages, and pro-
cedure, which form as good a guarantee
for efficiency and experience as any
ordeal of this nature can reasonably
be supposed to give.

In framing this amendment, 1 have
taken no notice of the provisions of the
old law which, in particular cases,
allows a fine of higher amount than
fifty Rupees to be inflicted without
appeal. The law says,—

« Unless the offender is & Zemindar, or in-
dependent Talookdar or other actual pric-
tor of land, paying an annual rent to Govern-
ment of more than 10,000 Rupees, or a pro-
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&:etor of Ayma land paying a quit rent to
vernment of 200 Rupees per annum, or of
Lakhirsj land the annual produce of which
is above 1,000 Rupees; in which cases the
fine may be 200 Rupees.”

This provision is seldom resorted
to and almost’ obselete; so I have
not thought it necessary to renew it.

I would further observe, Sir, that
many of the Officers who will try these
cases are Principal Sudder Ameens,
and men of considerable ability. But
the necessity for allowing appeals will
be considerably decreased by the ex-
pected severance of the Executive from
the Judicial functions in the case of
Magisterial Officers, which severance
will be gradually carried out over
Bengal. Still, hitherto, the kind of
cases in which the new law, as it now
stands without the amendment, will
take away the power to appeal, are
not of the kind which necessarily set
the professional activity of the detective
and Police Officer in chronic opposition
to the cool and impartial bearing which
he should maintain as a Judge. The
comnmonest assaults, bazar squabbles,
and petty cases of theft, of which the
Magistrate knows nothing whatever
till they are brought into Court ripe
for decision, are the cases which' full
under this category. No one that I
know of, has protested against the
exercise of the authority which I
propose to retain, and I believe that
the most experienced Commissioners,
the ablest Magistrates, and the
most impartial Judges would demand
its continuance. Now, 8ir, if it should
be taken away, I believe the conse-
quence would be that authority would
be weakened, appeals multiplied, and
business increased. At all times
natives are anxious to protract
litigation, and if the Judge should
be gifted with a fatal facility for
generating grievances, for inviting
complaints, and findiog flaws in
evidence which, after all, he must
judge of, not from the living witness,
but from the dead record—why, Sir,
the business would be absolutely
interminable ! Or should the native
community perceive hostility to exist
between the Judge of the appellate and
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the Judge of the lower Court, or even
imagine it to exist when it did not,
the consequences would be exactly the
same. I say that it is perfectly easy
to conceive the existence of a long
standing dispute between two  rival
Zemindars, which should take the form,
not of violent affrays or of sanguinary
breaches of the peace, which are now,
happily, of rare occurrence, but of com-
plaints and counter complaints between
the dependants and retainers of one
party or the other. In such a case
the Magistrate, with a Judge of a pecu-
liar temperament, could not be sure of
fining any man five Rupees, or of
imprisoning him for a week, or of
calling on him for recognizances, with-
‘out having his authority appealed
against and consequently weakened.
I trust that in this point I shall have the
support of the Honorable Member for
the North-Western Provinces, who has
had much greater experience of the
working of the old system in all its
branches from the lowest to the high-
est, than I have had ; but my great
argument is, that in a case like this,
the onus probandi lies upon the party
who would introduce the change in
the system of appeal, and that no cause
-whatever is made out. Indeed, the
tendency now in legislation is rather
to limit appeals, and to go back in the
other direction. I trust, therefore,
that the Council will see fit to pause
before they take away a power which
was conferred with forethought, which
has been exercised with discretion,
and which, over & long series of years
and a lurge tract of country, has cer-
tainly contributed to maintain the
wholesome authority of the established
tribunals, and to assert that supremacy
of law which we all desire to uphold.
Mgr. HARINGTON said that al-
though the Royal Commissioners by
whom the present Code was prepared,
seemed to have taken a different view
of the question now before the Com-
mittee from the Honorable Member for
Bengal, and had proposed to give an
appeal from every sentence, whether
passed by a Magistrate exercising full
powers, or any subordinate Magistrate,
he was inclined to agree with the

Mr. Seton-Karr
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Honorable Member for Bengal, and to
consider it unadvisable -to alter what
was the present law and practice on
this side of India. Indeed, he was
quite prepared to go farther, and when
a sentence of imprisonment was passed
by an Officer exercising the full
powers of Maagistrate, to extend the
period which should bar an appeal, from
fifteen days to ond month, without re-
ference to the character of the offence
for which the imprisonment was
awarded. There were many offences
other thav theft, in respect of which
he thought the limitation proposed by
him would be equally proper, and he
saw no reason why theft should be
singled out, and why the distinetion
contained in the proposed amendment
should be confined to that offence. He
should prefer to see the amendment
made general.

Tee CHAIRMAN said, he should
support the Motion of the Honorable
Member for Bengal. The only ques-
tion was whether, as shown by the
Honorable Member for the North-
Western Provinces, the proposed Sec-
tion should not be made applicable to
many cases besides theft. For instance,
in similar cases of criminal misappropri-
ation of property,he thought there should
be no appeal. In point of principle it
appeared to him that all cases punish-
able with imprisonment not exceeding
one month, or fine not exceeding 50
Rupees, should be included. Hoe
should also like to introduce cases
triable by the Sessions Judge who was
quite as competent to decide without
appeal as a Magistrate,

The Section was ultimately passed
ag follows :— '

“In all criminal cases in which a Court of
Session or a Magistratc of a District, or other
Officer exercising the powers of a Magistrate,
shall pass a sentence of imprisonment not ex-
ceeding one month, or of & fine not exceeding
fifty Rupees, no appeal shall be allowed.”

Section 336 provided as follows :—

*“ Any person convicted on a trial held by an
Officer not exercising the powers of a Magis-
trate, may appeal to the Magistrate of the Dis-
trict, or other Officer exercising the powers of &
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Magistrate, who shall have been empowered by
the Government to hear such appeals.”

Mg. FORBES moved the addition
of the words, “ to whom the Officer to
whom the appeal may be brought is
subordinate,”

After some discussion, the Motion
was by leave withdrawn ; and the Sec-
tion was passed after the substitution
of the words “ exercising powers less
than those of a Magistrate,” for the
words ““ not exercising the powers of
a Magistrate.”

Mzg. ERSKINE moved the intro-
duction after Section 336 of the follow-
ing new Section prepared by the Ho-
norable gentleman lately the Mem-
ber for Bengal (Mr. Sconce), who,
however, had no opportunity of himself
moving its adoption :—

“ Any person convicted by any Civil Court,
under Chapter X of this Act, may appeal to the
Court to which decrees or orders made in such
Court are ordinarily appealable, subject to the
rules provided in Sections 339, 340, 341, 342,
343, and 344 of this Act. Petitions of appeal
under this Section, if presented to any District
Court, must be presented within thirty days
immediately following and cxclusive of the day
on which the sentence or order appealed against
is passed. Petitions of appeal to the Sudder
Court must be presented within six wecks
calcalated as above. The Sudder Court and
District Coart may admit an appeal after
the time herein provided, on sufficient cause

shown,”

The object of the amendment was,
in cases falling under Chapter X of
the Code, to allow parties to make
appeal from orders passed by any
Civil Court to the Court to which
the decisions of such Court were ordi-
narily appealable. He (Mr. Erskine)
was glad to express a general concur-
rence in the otject which the new Sec-
tion was intended to secure, and the!'e-
fore to bring the Section to the notice
of the Committee. But he was not
quite sure that it did not go somewhat
too far. He was disposed to think
that some distinction should be made
between penalties imposed by Courts
for contempt of Court committed in
their presence, and penalties imposed
for other offences under Chapter X.
The Honorable Member for the North-
Waestern Provinces had drawn his at-
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tention to a proviso in the Code pre-
pared by that Honorable Member and
Mr. Mills, which seemed to him (Mr.
Era.kine) to be very reasonable, and
which he should be glad to see added
to the new Section. The proviso was
to the effoct that, in cases of contempt
committed in open Court, the order of
the Court should state the facts con-
stituting the contempt, and that the
correctness of such statement should
not be open to question in appeal,

Tae CHAIRMAN observed that,
a3 Chapter X was now framed,
the Civil Courts might send persons
whom they might punish under that
Chapter, to the Criminal Jail, even
though they might be European Bri-
tish subjects. He thought that this was
a power which these Courts should not
possess, and he should therefore move

 the addition of the words * in the Civil

Jail” at the end of Section 134.

Mr. HARINGTON said that the
Code did not specify whether the im-
prisonment was to be in the Civil or
Criminal Jail. With regard to the ad-
dition proposed by the Honorable and
learned Chairman, it must be borne in
mind, that the imprisonment for some
of the offences mentioned in Chapter
X, might be rigorous, that was with
hard labor, which could not be given
in the Civil jail,

Tae CHAIRMAN then moved
an addition to the 8ection pro-
posed by Mr. Erskine, to the
effect that Civil Courts, when acti
under Chapter X of the Code, shouﬁ
be deemed Criminal Courts within the
meaning of the Code.

Sie BARTLE FRERE asked, what
was the object of the proposed ad-
dition?

Tae CHAIRMAN said that the
Bill now befors tho Council was
one entitled a Bill to simplify the
Procedure of the Criminal rts
in the Mofussil. A certain Seo-
tion in the beginning of the Bill
exempted certain classes from the ju-
risdiction of those Courts, and he had
all along understood that the Courts
mentioned throughout the Bill were
Criminal Courts. When he found,
however, that the right of appeal was to
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be allowed to persons convicted by a
Civil Court, he was anxious to have
it carefully defined that Civil Courts
pronouncing such sentences were in
- reality Criminal Courts within the
meaning of the Code, and should be
treated as such. It was not the power
to fine that he objected to, but the
imprisonment in the Criminal Jail.

Sir BARTLE FRERE wished to
know whether the proposed addition
would make any change in the law
a8 it now stood ?

Tee CHAIRMAN said, he objected
to any of the Courts in the Mofussil
having the power of imprisoning Euro-
pean British subjects in the Crimi-
nal Jail. At present there were no
‘Jails in the Mofussil suitable for the
confinement of European criminals. If
the Chapter were passed as it now

stood, the Mofussil Courts would have:

larger power over Europeans than was
possessed by the Supreme Court, to
which alone European British subjects
were amenable for criminal offences.
The Supreme Court, though it might
punish for contempt, could not send
the person convicted to the Criminal
Jail, If he were to be punished under
the Penal Code, he would have to be
tried by & Jury as in all other Cri-
minal cases. In order therefore to
avoid all doubt as to the comstruction
to be put upon this Bill in consequence
of the introduction of the words ¢ Civil’
Courts,” he wished to move his addi-

tion to the amendment proposed by the

Honorable Member for Bombay.

Mz. ERSKINE suggested that the
proposed addition and the interpre-
tation placed on a former Section of
the Code would exclude saltogether
the jurisdiction of the Courts, both
Civil and Criminal, as regards Europe-
an Rritish suhjects in cases of con-
tempt. He thought he had read a let-
ter published sometime ago in one of the
newspapers, in which the Advocate-
General advised an Officer—in the Pun-
Jjab, he (Mr. Erskine) believed—that
there was in every Court of record an
inherent power to punish for contempt
committed in respect to itself ; and this
power—unless his memory failed him
—was held to extond even to Euro-
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pean British subjects in a Non-Regu-
lation District. -

Mr. HARINGTON concurred with
the Honorable Member for Bombay as
to the effect of the addition to the
Section proposed by the Honorable
and learned Chairman. Under that
addition, taken with what had fallen
from the Honorable and learned Chair-
man, no Civil or Criminal Court in the
Mofussil would be able to punish a
European British subject for contempt.

Tae CHAIRMAN said, he doubted
the correctness of the view taken
by the Honorable Members for Bom-
bay and the North-Western Provinces.
But, if it was correct, he thought a
separate Act might be passed, or any
Honorable Member might propose to
introduce a Section to meet such cases.
He did not pledge himself to support
the Section that might be proposed
until he knew what it was. He should
move his amendment as a new Section,
and if he carried the Motion, any Hon-
orable Member might take what steps
he thought proper. He could not con-
sent to give the Courts in the Mofussil,
in respect of European British subjects,
the powers which they would be com-
petent to exercise under the Chapter
as it now stood.

Mg. ERSKINE’S Section, without
the addition of the proviso proposed by
himself, was then put and carried.

Tae CHAIRMAN moved that the
following new Section be introduced
after the above Section :—

« All Courts, when a.ctinisunder Chapter X
of this Code or under the last preceding Sec-
tion, shall be deemed Criminal Courts within
the meaning of this Act.”

Sik BARTLE FRERE said that, as
tha Inw stood, it seemed to him that
any Civil Court had power to send a
European, guilty of contempt, to a
Civil Jail ; but we were now asked to
provide that, when such a Court dealt
out such punishments, it should be
looked upon a8 a Criminal Court, and
ergo, that it should have no power of
punishing any European guilty of
such offence. That did not seem to
him to be a reasonable proposition, and
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he thought it better to leave the law
a8 it now stood than to alter it in the
manner proposed.

Sie CHARLES JACKSON said
that the punishment provided by Chap-
ter X for contempt of Court, was a
penal proceeding, and ought to be in-
corporated as part of this Act. If so,
ought not the Court dealing with it
to be looked upon as a Criminal Court ?
It seemed to him that that was a
natural logical sequence. The dis-
cussion now raised was substan-
tially & revival of the discussion on
the Black Acts, and he could not see
why such a discussion should be re-
vived. :

Sz BARTLE FRERE eaid, he
must beg the Honorable and learned
Member’s pardon for saying that this
question had no connection whatever
with the Black Acts. We were now
asked to say that that which was a
Civil offence should be madea Criminal
offence, and the only result would be
that it would be impossible to punish
for that offence certain persons against
whom the same power could now be
exercised without challenge.

Tae CHAIRMAN said that by
Section 132, Chapter X, of the Bill it
was provided that :—

“ When any offence described in Chapter X
of Act XLV of 1860 (The Indian Ifenal _Code),
except Section 181 or 183, is committed in n.nd:
Court, Civil or Criminal, in contempt of su
Court, or of the lawful authority of such Court,
it shall be competent to such Court to take
gzgnmm’ co of the same, and to adjudge the

ndor to punishment as suthorized by the
Sections applicable thereto.”

Now Section 183 of the Penal Code
provided that—

4 Whoever offers any resistance to the tak-
ing of any property by the lawful authority of
any public servant, knowing or having reason
to believe that he is such public servant, shall
be punished with imprisonment of either des-
cription, for a term which may extend to six
months, or with fine which may extend to one
thousand Rupees, or with both.”

According to this Section, if a Civil
Court issued an order for sale, and s
Euro resisted the order, he would
be liable to be tried by that Court for
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that offence, and sent tojail for six
months with hard labor, or fined a
thousand Rupees. He certainly 'did
think that that was introducing the
Black Acts. It was merely by calling
what was in fact a Court of Criminal
Judicature a Civil Court, that certain
Courts might exercise criminal jurisdic-
tion which they were, by Section 4, ex-
pressly prohibited from doing. This was
a Bill for simplifying the Procedure of
the Courts of Criminal Judicature, so
that all the Courts which acted under
it were to be presumed to be Criminal
Courts. Therefore, those persons who
were already exempted from the juris-
diction of the Criminal Courts should
continue to be so exempt; and, to re-
move all doubt on the subject, he pro-
posed his Clause, which, he thought,
would show clearly what the inten-
tion of the Council was.

Mr. ERSKINE ssid, he would re-
mark in the first place that the allu-
sion to Section 183 of the Penal Code
had also occurred to him, and he was
prepared to introduce into this Act
any such restriction on the power of
the Civil Court as would prevent them
from passing a sentence of imprison-
ment with hard labor. Then again,
he was not sure whether, under the
construction placed by the Honorable
and learned Chairman on a former Sec-
tion, a Civil Court would have power to
pass a sentence, even of fine, upon a Eu-
ropean. If that were so, then no Civil
Court would have any power at all to
punish a European for contempt of
Court.

S BARTLE FRERE sid, he
should vote against the proposed
amendment, as he thought l.Eo better
way would be to leave matters as they
now stood. It seemed to him also that
the amendment went far beyond what
any Honorable Member of the Council
had looked for or expected. At the
same time he must protest against its
being thrown in his teeth, whenever
he spoke about the Mofussil Courts,
that he was trying to introduce the
Black Acts by a side-wind. The
power to punish for contempt was not
a power peculiar to Indinn Courts.
It was a power vested in all civilized
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Courts of Justice every where, and he
could not see that, in introducing a
provision of this kind, he was intro-
ducing any Black Act or any law
which did not already exist.

SiR CHARLES JACKSON said,
he did not know what his Honorable
friend meant by saying that he had
been charged with wishing to bring in
a Black Act by a side-wind. He
(Sir ‘Charles Jackson) had made no
such charge. What he had contended
was that a Mofussil Civil Court should
not be allowed to act as a gquasi Cri-
minal Court, and pass sentences and
‘orders in cases of contempt which
were sentences and orders of a Cri-
minal Court, and yet not be treated
ag subject to the Code of Criminal Pro-
cedure. He thought it most unfortunate
that the Black Acts should be brought
to bear on this question. He had never
chnrged the Honorable Member with
any intention of the kind referred to,
and he was very much astonished to
hear him saying that he had done so.

Tue CHAIRMAN said, he had

never intended to throw in the
Honorable Member’s teeth that he was
attempting to bring in the Black Acts
by & side-wind. But the Honorable
Member had said that the Black Acts
had nothing to do with the question;
and he (the Chairman) had tried
to show how they had. He would draw
the attention of the Council to how the
case now stood. This Code of Proce-
dure related to Criminal Procedure.
The Penal Code provided for the pun-
ishment of certain offences committed
by way of contempt in the face of the
Court, and also for like offencos com-
mitted at a distance ; and in these
cages any Court, whon dealing out such
punishments, became a Criminal Court
and ought to be dealt with as other
Criminal Courts which had no juris-
diction over European British subjects.
As an instance of an offence. by way
of contempt punishable with hard labor
under the Penal Code, he had alluded
to Section 183. Section 184 then pro-
vided that—

“ Whoever intentionally obstructs any sale
of property offered for sale by the lawful autho-

Sir Bartle Frere
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rity of any public servant as such, shall be
punished with imprisonment of either deserip-
tion for a term which may extend to one month,
or with fine which may extend to five hundred
Rupees, or with both.”

And Section 185 provided that—

“ Whoever, at any sale of property held by
the lawful authority of & public servaut as such,
purchases or bids for any property on account
of any person, whether himself or any other,
whom he knows to be under a legal incapacity
to purchase that property at that sale, or bids
for such property not intending to perform
the obligations under which he lays himself by
such bidding, shall be punished with imprison-
ment of eitier description for a term which
may extend to one month, or with fine which
!l;msgl ?,xtznd to two hundred Rupees, or with

oth.

Now these were offences not only in
contempt of Courts of Justice, but also
in contempt of public servants. Sup-
pose any one at a public revenue sale
hindered such sale by not carrying out
his bidding, he would not be punished
by the Board of Revenue or by a Civil
Court, but probably by the nearest
Magistrate or by some person who had
Criminal Jurisdiction. Ifin any case
a Civil Court was converted into a Cri-
minal Court, it should be treated like
all other Mofussil Courts which had no
jurisdiction over FEuropean British
subjects. Then it was said that no

‘power at all was given to Civil Courts

to punish Europeans for such offences.
Some Clause might be introduced pro-
viding for this. But it was quite a
different matter to make Europeans
liable to be punished for contempt with
three months’ hard labor rather than
not punish them at all. In the Supreme
Court, if a person were guilty of a
coutempt of Court, he could now be
sent to a Civil jail, while under the
Penal Code he would have to be tried
by a Jury aud, if convicted, sent to
work out his penal sentence in the
House of Correction. In other words,
when the Penal Code came into opera-
tion, the Supreme Court could only try
a man by Jury, whereas, if the matter
were to be left as it stood, the Mofussil
Courts would possess a Criminal Juris-
diction over European British subjects
fur beyond that which could be cxer-
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cised by the Supreme Court; and
therefore he said that it was a Black
Act, notwithstanding all that had been
urged by the Honorable Member of
Governwent. In saying so, however,
he did not intend to say that the Hon-
orable Member was trying to introduce
it by a side-wind.

Mz. HARINGTON said that, in
order to show that the Honorable
Member for Bombay and himself were
right as to the effect of the Section pro-
posed by the Honorable and learned

of the Code which appeared to have
been overlooked in framing Chapter
X, The Section said,—  ————

“ The Criminal Courts shall have jurisdiction
over all persons except such persons as by any
Act of Parliament or by any regulation of
the Codes of Bens:ﬂ, ras, and Bombay
respectively, or by this or any other Act of the
Government of India in Council, are or shall
be cxempted from their jurisdiction.”

The exception contained in this Sec-
tion would extend to all cases falling
under Chapter X arising in any
Criminal Court in which a European
British subject was concerned, and
if the Civil Courts were declared to be
Criminal Courts when exercising juris-
diction under that Chapter, they equally
with the regular Criminal Courts would
have no power to punish Europeans
for contempt. With regard to other
offences, the effect of the Section pro-
posed by the Honorable and learned
Chairman, taken in connection with
Section 4, would be to place Euro-
pesn British subjects on & different
footing, in respect of such offences, not
only from the natives in the Mofussil,
but also from their own countrymen in
the Presidency towns ; for it was pre-
posterous to suppose that s European
could be sent down to the Presidency
to be tried by the Supreme Court when
the only punishment to which he was
liable was one or even thres months
imprisonment with labor. They ought
to look the matter in the face, .und care-
fully to-consider whether this would
be right. It might be ob;_ectnonable to
subject Europeaos to trial for such
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offonces before the subordinate Civil
Courts, but there seemed no reason
why they' should not be tried by the
Zillah Judge or a Justice of the Peace.
The Chapter, as it now stood, was
framed by the Royal Commissioners,
and it had been twice carefully and
fully considered in Committee. If it
went too far as regarded European
British subjects, the parts considered
objectionable might be struck out, but
they should retain at least what related
to contempts of Court. In respect of
that offence, the Chapter, in so far as
the question of jurisdiction was con-
cerned, did not go beyond the present
law. He would read the law in force.
This was contained in Act XXX of
1841, Itsaid—.

« All persons whatsoever, whether generally
amenable to the Courts of the East Ingi: Com-
pany or otherwise, using menacing gestures or
expressions or otherwise obtcructug Jjustice in
the presence of any szillah or city Magis-
trate, Joint-Magistrate, or other officer under
a Magistrate empowered to try criminal cases
or any superior or inferior Civil or Criminal
Court of the East India Company, shall be
liable to be fined by the authority whose pro-
ceedings are obstructed, to any amount not
excecding 200 Rupees, or in case such fine be
not paid, to be imprisoned for any period not
exceeding one month.”

This law had been in force twenty
years. I applied alike to Europeans and
natives. It was required for the pro-
tection of the Courts of Justice, who-
ever presided in them, and .he bad
heard no sufficient reason for changing
the law.

Sie BARTLE FRERE said that
all he wished was that the same course
should be pursued in thesc cases by
the Civil Courts in the Mnfuasil na was
pursucd by the Supreme Court. He
did not wish that they should have
Criminal powers. He would bhave
them act as Civil Courts ; and if the
Honorable and learned Vice-President
would put his amendment in that
form, he was perfectly willing to sup-
port it.

After some further discussion, the
Chairman’s Section was put, and

57
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the Council divided upon it as fol-
lows :—

Ayes 2, NNoes 6.
8ir Charles Jacksen. | Mr. Seton-Karr.
The Chairman. Mr. Erskine.

\ Mr. Forbes.

Mr. Harington.

Sir Robert Napier.
, | 8ir Bartle Frere.
So the Motion was lost.
The consideration of the Bill was
then postponed, and the Council re-
sumed its sitting.

HOUSE OF CO RRECTION (CALCUTTA).

Mr. SETON-KARR moved that
the Bill “ for the better enforcement
of discipline in the House of Correc-
tion at Calcutta” be referred to a Se-
lect Committee consisting of the Vice-
President, Sir Charles Jackson, and the
Mover, with an instruction to submit a
preliminary Report under the 62nd
Standing Order.

Agreed to.

The Council adjourned.

Saturday, August 3, 1861.

PRESENT:

The Hon’ble the Chief Justice, Vice-President,
in the Chair.

Hon’ble Sir H. B. E. | C. J. Erskine, Esq.,
Frere, Hon’ble Sir C. R, M.
Hon’ble Major-General |  Jackson,

Sir R. Napier, and
H.B. Harinqt.on, Esq.,| W. S. Seton-Karr, Esq.

H. Forbes, Esq.,
INCOME TAX.

Tur VICE-PRESIDENT read a
Message, informing the Legislative
Council that the Governor-General
had assented to the Bill * for limiting
in certain cases for the year commenc-
ing from the 31st day of July 1861, the
amount of assessment to the Duties
chargeable under Act XXXII of 1860
(for imposing Duties on Profits arising
from Property, Professions, Trades,
and Offices), and Act XXXIX of 1860
(to amend Act XXXII of 1860).”

LEGISLATIVE COUNCIL.

Code. 844

LIMITATION OF SUITS.

‘Tre CLERK presented to the Coun-
cil a Petition from the Calcutta Trades’
Assoeiation, praying for an amend-
ment of Act XIV of 1859 (to provide
for the limitation of suits.)

Also a similar Petition from Bank-

| ers, Merchants, and Traders, carrying

on business in Benares in the North-
Western Provinces. :

Tae VICE-PRESIDENT moved
that the above Petitions be printed.
Agreed to.

Tae VICE-PRESIDENT also gave
notice that he would, on Saturday next,
move the first reading of a Bill to
amend the above Act.

SALTPETRE.

Tae CLERK reported to the Coun-
cil that he had received a communi-
cation from the Government of the
North-Western Provinces, relative to
the necessity of confining the eduction
and purification of Salt to Saltpetre
Refineries absolutely.

Mr. HARINGTON moved that the
communication be printed and referred
to the Select Committee on the Bill
“to regulate the manufacture of Salt-

petre and of Salt educed therefrom.”
Agreed to.

EXECUTION OF MOFUSSIL PROCESS
(STRAITS’ SETTLEMENTS).

MR. ITORBES presented the Report
?ft the begect Committee ou the Bill
‘to extend to the Straits’ Settlement
Act XXTII of 1840 (for executing
within the local limits of the jurisdic-
tion of Her Majesty’s Courts legal

process issued by authorities i
Mofussil),” 7 e In the

PARSEES,

Sir BARTLE FRERE Ppresented
the Report of the Select Committee on
the Petition from the Parsees of Bom-
bay, with the Draft of a Code of laws
adapted to the Parsce community,





