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167 Priven ul the
importance, that he had every right to
ask for the information, and that the
question was ono which it would have
been only discreet for the Government
to have answered at once. He should
therefore press Lis Motion.

The question being put, the Coun-
cil divided—

Ayes 5. Noes 3.
Sir Charles Jackson. | Mr. Laing.
Mr. Erskine, Mr. Beadon.

Mr. Sconce.
Mr. Harington.
The Vice-President.

Sir Bartle I'rere.

So the Motion was carried.

Sik CHARLES JACKSON then
moved that Sir Bartle Frere be re-
quested to take the Message to the:
Governor-General in Council,

Agreed to.

NOTICES OF MOTION.

Mg. SCONCE gave notice thuat he
would next Saturdsy move the first
reading of o Bill to amend Act X
of 1859 (to amend the law relating to

- the recovery of rent in the Presidency
of Fort William in Bengal).
- Alsoof a Bill relating to contracts
for the cultivation and delivery of
agricultural produce.

Mz, HARINGTON gave notice
that he would, on the same day, move
the. first reading of a Bill to amend
Act XIV of 1848 (for regulating the
Customs Duties in the North-Western
Provinces) ; and said that he might
mention that the object of the Bill was
to raise the Duty on the various kiuds
of Sugar exported from the North-

Western Proviuces, and to double the

e

" existing rates.
‘The Counncil adjourned.
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PRISON AT THE NEILGIIERRIES.

Tur following Megsage from the Go-
vernor-General in Council was read :— -

Messace No. 260.

The Governor-General in Council has the
honor to inform the Législative Council, in
reply to the request conveyed in Message No.
190, that the Sccretary to Govermment, in the
Home Department, has becn directed to furnish
the Clerk of the Council with a Memorandum,
containing the information asked for in the
Message.

By Order of the Governor-General in Council.

(Signed)  W. GRrey,
Seccy. to the Govt. of India.
Fort WiLL1AM, }

The 15th March 1861.

Tne CLERK reported to the Coun-
cil that he Lind received a communica-
tion from the Homne Department, for-
wardiug the following Memorandum re-
ferred to in the above Message, regard-

ing the construction of a Jail for the
reception of European Convicts :—

MEMORANDUM.

The Court of Directors having, in 8 Des-
patch, duted 2nd of January 1857, authorized
the erection in the Neilgherries of a Central’
Jail, cnpable of accommodating 100 prisoners,
for the reception of European Convicis, the
Government of Madras was requested in Mareh
1857 to submit estimates for the building. ~ ..

In the Madras Budget of Public Works sub-
mitted in 1858, the Madras Governwent in--
cluded an item for & ¢ new Jail for native pri-
soners at Ootacamund,’ and in asubscquent
letter, dated 7th August 1858, early sauction for:
the work was requested on the ground that it
had been designed partly as a prison for Euro-
-‘E::rans sentenced to Penal Servitude, until a

ger prison eonld be constructed solely for-
their use. On -this - representatioti tlie work
was immediately sanctioned, and the building
is mow drawing near to completion. It is
stated by the Madras Government that it will
hull’d thirly-six Iluropean Convicts in separate
cells.

An ostimate for the larger prison originally
ordered, has not yet been submitted by the-
Madras Government. The following explana~
tion on the subject was reccived recently from
Madras. '

“ The construction of the 1 Jail for one
hundred Eurvpeans on the Neilgherrics near
Jackatolls, not at Ootacamund, has been de-
layed on nccount of difficulties in the way of
fixing the site, of preparing the plan and esti-
mates, and in providing fands, The site has
been _settled, the plan and estimatos are nnder
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preparation, but it has not been possible to
wmake any allotment for the work in the
Budget. ]

“ It was supposed morcover that the small
prison at Qotacamund, which will be finished
in June next, wounld afford sufficicnt nccom-
modation for a time”, .

W. Grey,

Secy. to the Govt. of India.

Howr OFFICE, -
The 15th March 1861.
POLICE.

Tue CLERK presented to the Coun-
cil a Petition of the British Indian As-
sociation relative to the Bill “for the
regulation of Police.” -

Sir BARTLE FRERE moved that
the Petition be read at length, before
the Motion for the third reading of the
Bill was carried.

Agreed to.

BREACH OF CONTRACT.

Tae CLERK presented to the Coun-
cil o Petition of certain Protestant
Missionaries relative to the Bill ¢ to
provide for the punishment of breach of
contract for the cultivation, production,
gnthering, provision, manufucture, car-
ringe, and - delivery of Agricultural
produce.”

Mr. BEADON moved that the Pe-
tition be read at the table, as it related
to a Bill of which he should have the
Louor to move the second reading
presently, nnd as it also bore upon a Bill
of which the Honorable Member for
Bengal proposed to move the first
reading to-day.

The Motion was carried, and the
Petition read accordingly.

Tne CLERK presented to the Coun-
cil a Petition of the British Indian As-
sociation on the same Bill.

Mg. BEADON moved that this Pe-
tition also be read at the table.

The Motion was carricd, and the
Detition resd accordingly.

RECOVERY OF RENTS (BENGAL).

Mr. SCONCE moved the first resd-
ing of o Bill ““ to amend Act X of 1859
(to amend the law relating to the reco-
very of rent in the Presidency of Fort
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Willinm in Bengal).” 1le said that the
object of this Bill was to amend two
points in Act X of 1839, and ho did
not oxpect that the amendments lhe
intended to propose would give risc to
any opposition, as they could not be
but beneficial to all concerned. "The
first point was that, when claimns were
brought for the rccovery of rent, the
only remedy now provided to suitors
was to arrest tho dofendant pending
the decision of the suit. The conse-
quence was that defendsuts had it in
their power to alicnate the property in
the mennwhile. T'oremedy this defect,
he proposed to extend to the suits tricd
under that Act the rules for “ attach-
ment bofore judgment” contained in
the 81st and following Scctions of Act
VIII of 1859, commonly enlled the
Code of Civil Procedure, which would
enable plaintiffs to attach the property
of the defendants pending the suit.

‘The other was a matter of less mo-
ment, though also, it seemed to him,
calculated to be of practical benefit.
Section 71 of Act X of 1859 contnined
an express prohibition agninst remuue-
rating law agcuts employed by the
suitors. Each party would, no doubt,
be expected to remunorate his own
agent, but it seemed to Lim (Mr.
Sconce) proper that, if a party was
cast in a suit, he should be required to
pay tho costs of the winning party.
1o therefore proposed to empower the
Courts constituted under Act X of
1859, to award to agents costs not ex-
ceeding what was allowed to pleaders
in the Civil Courts under Act I of
184G. These were the ounly poiuts on
which ho proposed by this Bill to
amend Act X of 1859, and he begged
to move that the Bill be rcad o first
time.

"The Bill was read o first time.

REGISTRATION OF CONTRACTS.

Mn. SCONCE moved the first read-
ing of a Bill “ to provide for the re-
gistration aud for the better onforce-
ment of engagomonts for the culiiva-
tion and delivery of Agricultural pro-
duce.” 1Ile said that the importance
of the sulject to which this Bill
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related, and -the geuncral consent of all
pariies, both in and ont of this Council,
that something should be done to faci-
litate redress to parties engaged in
agricultural contracts who needed re-
dress, might -probably enable him to
dispense with any special statcment
of the mneccessity for this Bill. e
would, therefore, proceed without fur-
ther preface to say that the first part
of the Bill was intended to effect what
many parties had for some time desired
1o sce effected, nnmely, the registration
of coutructs. Ile proposed to enable
any local Government to constitute
any numnber of Registry Offices, by
appointing as Registrars, either pub-
lic servants or persons not public
servants, within any District. under
their Government.  ITe did not here
pretond to say how many such Offices
should be. created. lle would leave
that matter to the discretion of the
local Government, who might appoint
as many Registrursin any District as
the wauts or convenience of the com-
munity might seem to require. It was
proposed that, in each case when n con-
trnct was prescuted for registration, the
Registrar should satisfy himself of the
identity of the party, it present, or the
cxccution by him of the engngement, if
absent, and the authority of his agent
fo hppear before hum. *One important
matter lie hnd not touched, or rather
had touched it by avoiding it altogether,
namely, whether the registration of
contracts ghould be compulsory. For
his own part he thought it would not
by safe to make registrution compul-
sary. Byt i the Council, and persons
-out of doors most interested in the re-
gistration of contrncts, should think
that compulsory registration wus Letter
than optional registration, he probally
could have no objection to muke that
change in the Bill.

The next point with which hie pro-
posed to deal was to extend aud amend
the law, which had hitherto Llaen
applicable to Bengal only, relating to
contracts for growing Iadigo, so as to
give the party who should advance
money for the cultivation of any article
of agricultural produce a lien upon.the
crop. The Bengal laws on the subject

Ar. Sconce
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were Regulation VI of 1823 and Act
X of 1836. Ilc proposed in the first
place to make those laws general, that
is, to adopt throughout India the
principle of those laws. He proposed

‘therefore that, whenever an advance

was made to a cultivator for the
cultivation of any article of agri-
cultural produce on a specified portion
of land, the party making the advance
should have a lien on the crop until
the contract was fulfilled.

Another point was that, if a third
party, & stranger, who knew that o
capitalist (if he might be so called) had
advanced money, should take that erop,
or should, for his own benefis, or the Le-
nefit of any other person, induce the cul-
tivator to pass away the crop from the
party who originally made the advance,
‘that third party should be liable for
full damnges to the party who made
the advance, or, as the Bill provided,
should be liable * to an award of such
an amount of penalty or damages as
might be awarded against such culti-
vator under the terms of the engage-
ment executed by him”  Thus in
such cases o double security would be
afforded, namely, the cultivator and
the third party who should join the
cultivator in breaking the contract.

Anotlier point referred to the reme-
dy which the party muking the ad-
vance should have in cnse of a breach
of engngement. Act VIIIof 1859 was

in cvery man’s hand, and he might

assume that the provisious of that Act

were universally known. Any person

who made an advance was a party to a

contract, and coyld under Act VIIT of
1839, not-ouly bring n suit;-but hed

many remedies under that Act, which
for his own protection, he might ask the
Court to extend tohim. If he chose to
ask for a specilic performance, that Act
would allow it to be enforced, not only
after a suit, but pending the suit also.
Tn what cnses n specifie performance
could or could not be ovdered, he did
not now say. Ile might have to state
his views upon that point when the
Bill on a similar subject came on to-
day for s second reading. Dut
assuming, as that Bill assumed,

a specific performance by order of
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Court 1o be possible, he considered
it a material point to Le assured that
arcmedy was provided in Act VIII
of 1859. That was, he (Mr. Sconco)
considered, a material point.  Section
192 of Act VIII of 1859 provided as
follows :—

“ When the suit is for damages for broach of
contract, if it appear that the defendant is able
to perform the contract, the Court with the
consent of the plaintiff may decree the specific
performance of the contract within a time to be
fixed by the Court, and insuch ense, shall
award an amount of damnages to be paid as an
alternative, if the contract is not performed.”

But an additional security was pro-
vided by Section 200, which provided
as follows :—

“If the deeree be for ‘any specific moveable,
or for the specilic performance of any contract,
or for the performance of any other particular
act, it shall be enforced by the scizure, if prac-
ticable, of the specific movenble and the deli-
very thereof to the party towhom it shall have.
been adjndged, or by imprisonment of the
party against whem the decrce is made, or by
attaching his property and keeping tho same
under attachment until further order of the
Court, or by both imprisonment and attach-
ment, if necessary ; or if alternative damages
be awarded, by levying such damages in the
mode hercinafter provided for the execution of
a decree for money.”

Act VIIT of 1839, therefore, pro-
vided, not only for a decreo for specific
performance, but for the execution of
that decree.
the Council that it did more, for after
the institution and pending the deci-
sion of suits, Section 93 of the Act
permitted an injunction to issue
to restrain a breach of contract.
Whether you looked therefore to the
suit when commencing, or to the termi-
nation of the suit, or to the execution
of the decree, you had your remedy
under that Act, if the law allowed you
a remedy. But possibly the Courts
might find some difficulty in applying
the law of specific performance univer-
sally to agricultural contracts, and
thercfore, to some extent, he prqposed
to remedy what might be considered
a practical defect, as to the power .of
the Act referred to for dealing with suits
of that character. He accordingly pro-
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posed to provide thut, on the institu-
tion and pending the termination of
the suit, for the delivery of produce
grown upon the strength of an ad-
vance made—for example, for a crop of
sugar as described in the correspond-
cuce received from the Madrus Pre-
sidency—the Court should have power
to put the plaintiff in possession of the
disputed crop, on such terms, as was
provided in the Bill, ns to the custody,
re-delivery, gathering, or reaping of the
crop, and the eventual fulfilment of the
engagement, and as to the security to
be given by tho pluintiff for the due
performance of such terms as the Court
might divcet.  The direct effect there-
fore of this Clause was to secure to any
party his lien upon a crop, as soon as
e Lrought a claim for the same,

As hehad snid, the Section to which
he had alluded, referred to a growing
crop, and to the delivery of crop. But
ho need not remind the Council that
the grent najority of cases in Bengal,
rclating to breach of contract, arose
from the non-cultivation of the land,
and for theso cases, he intonded, by this
Bill, to provide a special remedy. Jle
apprchended that in such cases the
Court, on the napplication of the plaint-
iff, should call upon the defendunt to
give security for the complete perform-
rnce of his contract. Ile was charg-
ed by the plaintiff with non-perform-
ance. IHe had undertaken to eulti-
vate and did not cultivate. He (Mr.
Sconcce) therefore permitted the plaint-
iff’ to require the Court to demand
sccurity from the defendant for the

rformance of his contract, and if the
s‘éfendnnt should not give sccurity, the
Court would have the power to trans-
fer the land, for tho cultivation of
which the defendant had refused to give
security, to the plaintiff, to enablo him
to carry on the cultivation which the
defendant bad failed to porform.

These were the main points of this
Bil.. In other respects he had ro-
served the right of land-owners to re-
cover their rent from growing crops.
As n general rule, standing crops were
hiypothecated to land-ownors.

Such was the Bill, the provisions of
which he considered better adapted to
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meet the fuilure to perform agricultural
contracts, and involved more legili-
mate remedies than the Bill which had
alrendy been hrought in and read o first
time, and which was proposed to . be
read a second time to-dny.

The Bill was read n first time.

SUGAR DUTY (NORTH-WESTERN
TROVINCES).

Mr. HARINGTON moved the first
reading of a Bill ¢ to amend Act' XIV
of 1843 (for regulating the Customs
Duties in the North-Western Pro-
vinces).” Ile eaid, the object of
this Bill was to amend so much of
Section 2 Act XIV of 1843, as fixed
the rate of duty upon misree, kund,
chenee, and all clayed and refined
sugar, exported from the North-West-
crn Provinees, to which alone the Act
applied, at 8 annas per maund, and upon
goor, rab, sheerah, and all wmclayed
and uurefined saccharine produce,
similarly exported, at 3 annas ‘per
maund. The Bill proposed to double
the rates of duty now taken on both
discriptions of sugar and other saccha-
rine produce when carried across the
Frontier line. It was expected that
the incidence of the higher duty would
be almost entircly. in Central Iudia,
to which the greuter portiou of the,

sugar monufactured in the North-.}

Western  Provinces,
Doab, Rohlilcund, and
Division, was exported for snle.
sugar manufactured in the North-
Western Provinces, which was con-
...sumed _in _those Provinces, paid .ng.
~laty,and the River Ganges, by which
route the producers of sugar in the
North-Western Provinces, who desired
to send their sugar beyond the limits
of Indin, forwarded it to Calcutta, was
left perfectly frie. Consequently the

including  the

producers of sugar in the North-West-

ern Provinces would not have to com-
pete nt o disndvantage in tho Calcuitn
market with the producers from other
places in that markei on account of
tho incrensed duty. Tho fact that
that duty would be paid, not by our
own subjects, but chiefly by the sub-
jects of Forcign States, was strongly

LEGISLATIVE COUNCLL.
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urged by the authorities in the North-
Western Provinces as an argument in
fuvor of the proposed alteration in
the law. From calculations and en-
quiries which had been made, it
was believed that the sugar which
was manufactured in the North-West-
ern Provinces and exported to Cen-
tral India would well bear the higher
duty now proposed to be placed upon it,
and that the trade would not be injurious-
ly affected thereby. It wasalsobelieved
that the increase in the price of the
sugar on which the higher duty would
be paid, would be scarcely perceptible.
The mmount of duty collected at the
present rates exceceded five lakhs of
Rupces per annum. This amount
should be doubled at the higher rates.
The sum was certainly ot very large,
but such as it was, it would be very
acceptable in the existing state of the
finances, and the proposed duty had
the .great advantage, that it would be

| raised by means not of direct, but of
“indirvect taxation, that it would require

no new agency to collect it, and that
its collection would entail no additional
expenditure upon Government. The
same establishment which collected the
present duty would collect the higher
duty. For obvious reasons, the force
of which had been admitted on former
similar occayions, the Government had
thought it proper to direct that the
higher rates of duty should be lovied at
once, or rather he should say from the
ninth of this month, on which date
notice had been given to the Council
of the intention to bring in the pre-
sent.Bill, aud a Section had been added
to the Bill, to-which it was hoped- the
Council would readily assent, to indem-
nify the Collectors of Customs and
others engaged in collecting the higher
duties during the interval which must
clapse before the Bill could'pass into
law. This was what was done in the
case of the Bill brought iu by him
at the end of the ycar before last for
raising tho duty on salt in the Pre-
sidency of Bengal. Ile was sure ihe
Council would be glad to hear that the
effect of that Bill had Dbeen to incrense

‘the Salt Revenue in the North-West-

ern Provinces at the rate of nearly
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half a million of pounds sierling per
annum. In the Lower Provinces of
Bengal also there had been a consi-
derable increase. At the time the
_ higher duty was imposed, it was feared
by many that the imports would fall off
in consequence. He was happy to say
that these fears had in no way been
realized. Instend of a decrease the
quantity of salt imported had gone on

steadily increasing, which was very |,

satisfactory. He would only further
remark that the present Bill had the
cutire concurrence of the Supreme
Government, of the IHonorable the
Licutenant-Governor of the North-
Western Provinces, of the Sudder
Board of Revenue at Allahabad, and
of the Commissioner of Customs, whose
duty it would be to carry out the pro-
visions of the Bill when it should be-
come law,

Mr. LAING seconded the Motion,
which was put and carried, and the
Bill read a first time.

SMALL CAUSE COURTS.

Mzr. BEADON begged to move the
second reading of the Bill  to amend
Act XLII of 1860 (for the establish-
ment of Courts of Small Causes beyond
the jurisdiction of the Supreme Courts
of Judicature established by Royal
Charter).” He eaid that, when he
moved the first reading of this Bill
a fortnight ago, he explained that the
object of it was simply to repeal that
Cluuse of Act XLII of 1860, which
prevented Courts of Small Causes con-
stituted under that Act from exercising .
any other Civil Jurisdiction. He -had-
imagived that the object would be
attained Dby eimply repenling that
Clnuse, and nuthorizing certain closses
of Judges to exercise tho powers of a
Small Cuuse Court Judge. But it
was subsequontly poiuted out to him
Ly the Honorable Member for the
North-Western Provinces that the Bill,
as framed, would not cntircly meet
the object in viow, or be in bLarmony
with the Code of Civil Procedure.
The Honorable Member had been
good cnough to add a few Clnqscs for
this purpose, sad it wns his (Mr,
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Beadon’s) intention, if the Bill be rend
a gecond time, to refer it to a Seloct
Commiittee with an instruction to report
under the 62ud Standing Order as to
the best form in which the Bill should
be framed previously to publication.
With that explanation, ho begged to
move the sccond reading of the Bill.

The Motion was carried, aud the
Bill read a second time.

Mur. BEADON then moved thut
the Bill be referred to a Select Com-
mitteo consisting of Mr. Ilnrington,
Mr. Sconce, and the Mover, with an
instruction to submit a preliminary
report under the 62ud Stauding Urder.
" Agreed to.

BREACH OF COXTRACT.

Muz. BEADON blegged to move the
second reading of the Bill ¢ for the
punishment of breach of contract for
the cultivation, production, gathering,
provision, manufacture, carringe, und
delivery of agrioultural produce.” In
doing so, he said he would briefly call
the attention of the Council to the
Petition which was presented last
week by the Indigo Planters’ Asso-
ciation. That Petition, after declaring
that the Association would not have
had reason to object to the general
provisions of the Bill, had it becorne
law in October last, 'stated- that,
“ having been brought in only now,
it will in its present shape cause seri-
ous loss and hardship to your Peti-
tioners for the following reasons.”
The firat reason was— '

“Beeause under it all contracts made provi-
ous to the Act being , will be excinded
from its provisions, and whilst your Ietitioners
agree that no legislation should have a rctro-
spective cffect, they submit that to punish s
Livach of an engagement comunitted after the
passing of the law, is not retrospective,”

nﬁd they pray—

“ that tho 6th Bection of the proposed Bill
be iodificd, 50 as o make it applicable to all
bnaches of engagements, committed after the
Act has been passeid without reference to the
dute of the contmact.”

Now apart from the question whe-
ther, if the operation of this Act wee

13
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made applicuble to existing contracts,
it would be retrospective legislution or
not, he thought there were several
rensons why the operation of this Bill
should not extend to existing contracts,
auy 'one of which reasons would, in his
judgment, be quite conclusive against
it. Thefirst reason was that the Iudigo
ryots in Bengnl had been informed by
the Licutenunt-Governor of DBengal,
under the nuthority of the Governor-
General in Council, in a Notification
issucd in September last, that it was—

“not the intention of the Government of India
to ro-cnact the temporary law for the summary
enforcement of Indigo contracts by the Magis-
trate, which law will expire on the 4th October
next, corresponding with the 19th of Assin.
After that date, actions for breach of existing
contracts will be cognizable ns before, by the
Civil Courts, but it is the intention of the Go-
vernment to provide as soon as possible for the
more speedy adjudicature of such cases, by in-
creasing the number of Courts, and by simplify-
ing Procedure.”

Now there could be nodoubt to those
who were aware of the circumstances,
under which that Notification was
issued, that the Government of India,
in sanctioning' that Notification, in-
tended it to apply only to contracts
then existing. But it had been con-
sidered in some quarters that the

words might be construed so as to |.

apply to contracts existing at any
time at which an Act might be passed,
bringing such contracts within the
cognizance of the Magistrates. Al-
though he had no doubt as to the
intention of the Government of India
. ot the time, still he admitted that the,
words -of the Proclamation could beur
that construction ; and he therefore
thought that it would be coutrary to
the spirit of the Proclamation, as it
stood, to make this Bill applicable to
contracts now existing or existing at
the time that the Bill might be passed
into law. Whether this Council was
bound Ly the promise of the Govern-
meut of Tndia or not, there could be
no doubt that the Govermment of
Indin and every individual Member
of that Government was bound by it,
and therefore he, for one, could be no
party to a law which would muke the

Al Deadon
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compulsory enforcement of contracts
by summary process before the Magis-
trates, applicable to contracts made
hefore the passing of the law.

Another objection to the application

of this Bill to existing contracts was
that we could have no evidence, such
us it was proposed to require under
this Bill, that the contracts were
really aud bond fide entered into and
exccuted at the time at which they
purported to have been executed.
Without intending to impute blame
to any one, or to cast any reflection,
except on the carcless aud rotten sys-
tem on which Indigo planting had
been carried on for years, he would
observe that it had been a common
practice to enter into verbal contracts
with ryots for the cultivation of Indigo,
and, when it ofterwards became neces-
sary to bring the ryots into Court, to
fubricate documents not differing, he
believed, in their terms from the verbal
contracts, but certainly having no exist-
ence when those contracts were made.
He thought it absolutely necessary that
there should be some evidence of
written contracts having been duly
executed at the time when they were
said to have been made, - oud that it
would be unsafe to legislate where
no such evidence could be haod.
A third objection to mpke the law -
retrospective in its operation was that
the Bill was applicable not only to
Indigo, but to all agricultural produce,
not merely to Bengal, but ta the whole
of India: and he certainly was not pre-
pared to propose to the Coyncil & pro-
Jegt of Law which would make.con- ..
tractors - for agricultural ‘produce all
over India liable to punishment for
the breach of engagements entered into,
at a time when tha violation of snch
engagements entailed only Civil con-
sequences,

The next request made in the Peti-
tion of the Indigo Planters’ Associa-
tion was that the term of the contracts
be not limited as to time, and that the
valus of the produce be extended to one
hundred Rupecs. He would not now
offr an opinion on these two points.
They were questions.of detail, thongh
of considerable importance, and did not
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affect the principlo of the Bill. He
thought, therofore, that they had better
be left to be dealt with by the Select
Committee.

The Petitioners further requested
that the Standing Orders be suspended,
g0 that the Bill might be pnssed at
once, and the reason given was—

! that, if Indigo sowings are made at all in
lower Bengal this year, they mnst in 9-10ths
of the land be effected within the next thirty or
thirty-five days, and that, if the law be not pass-
ed immediately, it will be uscless and inopera-
tive for the present season.”

Now the whole force of this request
depended upon, whether the action of
the Bill should be retrospective or not.
It was quite clear that, if the Bill was
to come into operation in respect only
to contracts innde after the passing of
the law, it made no difference whether
it was passed immediately or allowed
to run through its usual course accord-
ing to the forms of the Council. He
had already stated his opinion that the
Act ought not to be made applicable
to existing contracts, and he could not
therefore support the request, that the
Bill should be hurried through the
Council. Indeed, he was of opinion that
the Bill, affecting as it did agricultural
and commercinl interests throughout
India, was one on which ample time
should be given for discussion, and for
collecting opinions from all parts of
the country and from all classes of
persons likely to be affected by it.

It had been mentioned to him, 08 an
objection to the Bill, that persons who
coutracted in consideration of an nad-
vance, were not sufficiently protected
against employers who, instead of mak-
ing the full advance set forth in the
contract, might keep back a part or the
whole of it, and apply it towards
the liquidation of old debts. He
was not prepared to admit that there
was any need of giving greater pro-
tection in this respect merely be-
cause it was preferred to make wil-
ful breach of contract punishable, than
there would be if they were the sub-
ject only of a Civil action ; and he was
also disposed to think that any precau-
tion that might Le taken to preveut
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the deduction of old balances from
new advances might be easily cvaded,
for nothing would be casicr than, after
a ryot had reeccived his advance in
full, to oblige him to refund a portion
of it in liquidation of an old debt.
Still if the Council were of opinion
that it was advisable to provide more
distinetly ngainst such n practice, a
few words ight be added to the
fourth Clause to the cffect that, if j¢
appeared to the Magistrate that the
full ndvance had not been made, tho
complaint should be dismissed.

It hnd also bLeen suggested o him
that the cighth Clause might be advan-
tageously omitted, and that, by omit.
ting it, some objection which had been
felt to the Bill on the ground that it
might become law in one place nnd
not in another, would be removed. He
must say he entirely ngreed in this
suggestion. Iis only ohject had been
to make tho Bill agree as far as possi-
ble with Act X11I of 1859, and to go
no farther than that Act went. But he
was so firmly convinced that the prin-
ciple of the Bill was a right principle,
and one of universal application to all
petty contracts made with the labor.
ing unatives of Indin, that he heartily
agreed to strike that Clause out of the
Rill, so that it might come into force
at once throughout India without any
occasion for the immediate action of
the Executive Government.

These, however, were points of detail,
and he had no doubt that there were
many others, in which it would ap.
pear to Honorable Members that the
Bill was susceptible of improvement,
There were also other points refer-
red to in the Petitions presented
to-day, which were well worthy of con-
sideration. Hc must say ho had no par-
tiality for the particular form in which
the l{ill was drawn, He had adapted
to his purpose the form of a law already
existing. He believed that that law had
been carefully framed and considered
by gentlemen of greater expevience jn
such matters, and greater ability to deal
with them than himsell ; he know thnt,
so fur as it went, that lnw had been
entively successful in its operation ;
and he supposed that the Council would
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more readily aceept a Bill prepared
in. the sune form to meet cases of an
analogous character than onc framed

on any new principle or in any
mnew shape. It was his intention
however to propose, if the Bill

were read o second time, that it should
be referred to n Sclect Committee in
order that all the suggestions for its
improvement might be carefully con-
sidered, and that & preliminary report
might be made to the Council before
the publication of the Bill in- the
Guzette. All he would ask the
Council to do now was this, to affirm
the principle that persons in the con-
dition of laborers who frecly rececived
8 boni fide wsdvance of money, and in
consideration thereof voluntarily™ con-
tracted to cultivate or deliver produce,
if they wilfully and without rcasonable
excuse fuiled to perform their engage-
ments, and either persisted in their
refusal or would not pay such damages
us the Magistrute might think reason-
able, should be linble to punishment.

With these remarks he begged to
move that the Bill be read a second
time.

Mg. SCONCE said, he was wholly

. opposed ' to this Bill, both in form and

in substance. ' In making that state-
ment, he was sensible, considering the
manner iniwhich the Bill had come to
us under the auspices of the Govern-
ment of Indin, that hie had a large num-
ber of the Members of this Council
adverse to him., He would therefore
the more earnestly appeal to them that,
if they thought that this Bill did not
conform.to that standard of right and
wrong, which, as legislators, we were
bound to adopt, or to those principles
of social justice and enlightened juris-
prudence which regulated the legisla-
tion of all civilized countries, he hoped
that even those who came to support
the Bill would agree with him in the
opinion he was nbout to express, that
the Bill should not be allowed to pass
the sceond reading. 1le uced not give
any ussurauce to the Council that he
was not iusensible of tho difficulties
against which those geutlemen who
had made advances for the cultivation
of Indigo had to contend. It it only
Afr. Deadon
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depended on that point, he would ab-
stain from making any opposition to the
Bill. But it was not so, and he would
proceed to show what he conceived
would be o more ndequate and certainly
a more just ennctment. We had more
important measures. to consider than
merely laws to bo in force for one or
two years only. The Bill before the
Council wns of a permanent nature,
and we ought therefore to sce that the
Acts we put into the Statute book were
such that we should not be ashamed
of them hereafter.  He would reeall to
the attention of the Council some of the
circumstances which had proceded the
introduction of this Bill, and of the ex-
plonations that had been offered to the
Council with a view to induce Ionor-
able Members to accept the principle
of the Bill. It wasnot many months
since the Penal Code, with which we
must all bo familiar, was pasced by
this Council. There was in it a pro-
vision for cheating, and he would ask
the Council to consider if this Code,
after having been so carefully con-
sidered, was so imperfect that we
should now be called upon to create
n new offence. But the offence in ques-
tion was not forgotten when the Coun-.
cil passed the Penal Code six months
ago. If the Council would turn to the
head of * Cheating” in the Code, they
would find how offences against Iudign
might be denlt with. Illustration
of Section 415 provided as follows :—

“ A intentionally deceives Z into a-belief
that A meaus to deliver to Z a certain quan-
m{ of Indigo plant, which he docs not intend to
deliver, aud thereby dishonestly induces Z to
advance money upén the Taith of such delivery.
A chents ; but if A, at the time of obtaining
the moncy, intends to deliver the Indigo plant,
and afterwards breaks his contract, and does
not deliver it, he dves not cheat, but is liable
only toa civil action for breach of contract.”

(Mr. BEADON—hear, hear.)

Observe in this latter case, the Penal
Codo said that “ A does not -cheat,”
but we were now required to say that
he ¢ does chent.,” Let it Lo observed,
therefore, that this Bill not merely pro-
posed to create a new offence, but,
what was infinitely more objection-
able, it proposed to reverse the rule of
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law to which the Peual Code gave
effeet, Ly declaring that to be an offence
which the Penal Code showed could
be redressed only by a civil action.. The
cheer with which his Honorable friend
(Mr. Beadon) had received what he
had now said, reminded him that, in the
speech by which the Honorable gentle-
men had introduced the first reading
of the Bill, he had not overlooked the
definition of cheating in the Penal
Code, but undertook to show that the
Code had erred in the determination of
what was or was not fraud. His
Honorable friend was reported to
have said :—

“ If aryot took an advance from an Indigo
Tlanter and engaged to deliver a cortuin quan-
tity of produce, intending at the time not to
fulfil his engazement, he was held to be guilty
of cheating. Bt how could such intention be
possibly proved ? and what was the extent of
the difference in point of moral guilt, between
2 man whomade an agreement, intending at
the time to break it, and one who made an
agreement in good faith, aud resolved, an' hour
or a month afterwards, to play falso 2

His Honorable friend seemed to argue
as if there were no' difference between
taking money on fulse pretences, and

. taking money without a fraudulent pre-
tence or assurance. Making an engnge-
ment in good faith, and mgkiug ‘it on
false pretences, were represented to be
identical ; and in that striking misappre-
hension might be found nu explanation
of the course taken in the preparation
of this Bill. No doubt, *in ‘the two
cases put by the Honorable gentlemnn,
there was onc point of resemblauce.
In both cases, an advance wus mado

*on an assurance that the contract would
be fulfilled. But in the one case, the
ndvance supposed to have been given
was given in conscquence “of fraudu-
lent representations, and in the other
by no deception at all, but under the
honest intention on the part- of the
cultivalor to fulfil the engagement
in consideration of which the ad-
vance was paid to him ; and yet the
Honorable gentleman asked, what was
the difference between the two cases?
If the Council agreed with him (Mr.
Scouce) that there was a material
difference, a difference going to the
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very clements of Criminal Jurispru-
dence, he would confidently ask them
to vote with him,

‘Then, again, the Honorable Member
this morning repeated that ryots who
took advances were in the position of
laborers. What ho snid a fortnight
ago was as follows :—

“ There was no difference in principle be-
tween the case of o mason who contracted to
build a stable, or a lnborer who cngaged to
work for so many days, and that of a ryot who
cagaged to deliver produce. That a rvot was
a lnborer, whatever clse he might "be, there
could be no donbt. It was for tho produce of
his Inbor that he contracted, aud his ficld was
no move to him in fulfilling his agreement than
his skill and tools to the workman, or his eapi-
tal to tho petty contractor.”

Observe that it was upou these opi-
nious, and this statement, that the Bill
was founded. The ryot was n mere
workman ; his field was no more to him
than his ekill and tools to the work-
man.  The land of a cultivator, we wore
told, was no better than his plough ;
an instrument, as the plongh was nn
instrument ; wherens, what was ealled
the produce of the soil was the
produce of the ryot's labor. It was
thus that land and labor were confound-
ed ; nud that a ryot was converted
into o laborer living upon wnges. The
manifold returns of the land and the
purposes to which they were applied
were ignored, and the MHonorable

entleman would have us helieve that the
ruitful fat of the earth was but the
sweat of the ryot’s brow. In the Ap-
pendix to the Rcport of the Indigo
Comnrission would bo found ample

‘information as to the position of ryots

in connection with Indigo Planting.
Take the case of the Bengal Indigo
Company ae an instance. It wounld be
seen, that the ryottes land (excluding
neejobad) was 61,000 beegahs. The

‘advsoces annually made to the ryots

vuried from 50,000 to 75,000 Rupees.
Th> ryots were in number 23,200.
The average advanco to- cach ryot,
therefore, was somcthing under thrce
Rupees in the year. Thive rupces (o
nryot wns say onc inonth’s wnges.

‘If you looked, therefore, at the ndvance

ns deternining the position of the ryot,
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you would find that what you might
choose to call wages did not cover more
than wages for one month in the year ;
while for the remaining eleven months
the ryot had from other sources
to support himself. Compare the total
advance made by this great Company
with the land engaged for, and you
find the same result. As he had al-
rendy said, the land was 61,000
beegahs, and on aa average the nd-
vance appenred to he about one Rupee
to the beoguh. What was the pro-
duce ? "He might, with safety, assume
that a beegah cultivated with rice
would yield eight to ten Rupees a year,
so that the aid given to a ryot by way
of an advance was no more than
equivalent to one-tenth of the produce.
He (Mr. Sconce) hoped that the Coun-
cil would see that the Honorable Mem-
ber was wholly under a misconception
in denling with the ryot as if he was a
lnbover.” This. was by no menns a
contest as to words. In this case a
.word made the principle of the Bill ;
and by the misapplication of a word an
analogy was found for applying the
same low to workmen and agricul-
turists,

In another rvespect, the Bill was
wholly objectionable, It was limited
to the delivery of .produce valued at
fifty Rupees. You iere

was a Bill, the principle of which you
confined to the poor. You knew that
. if you took the limit at five hundred
Rupees, it would be impossible to
maintain its principle. There was then
__to be one law for the rich and another
{or-the poor. There was an old legal
muxim, “ De minimis non curat lex.”
This Bill was intended wholly for
small things. If it wera founded on
any just principle, it should be appli-
cable to large us well as small contracts;
but you virtually disavow your own
principle in embracing ounly small trans-
aclions and nbsolving greater offoncers
from the cognizance.of the law. It
seemed to hm difficult to know what
pursicular part of the Bill to commence
with, Itapplied to the cultivation,
production, gathering, provision, manu-

facture, carringe, and delivery of agri-'

Alr. Sconce,
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cultural produce. Every word you
read pointed to a new circle of offences.
Take, for example, the manufacture of
agricultural produce. What did this ex-
pression include ? Some might apply it
to bakers, some to brewers, others pos-
sibly to butchers. For himself he
would hold to none of these, but there
was one possible construction of the
term, which was of more serious
moment. He feared under these words
lay a project to advance the interest
of the Ditch—an attempt to get in
the fine cnd of the wedge—and he
was concerned to say that his Ho-
norable friend, to use the words of
the fifth Section of his Bill, was an
abettor of the attempt. Within
the definition of this Bill, it might
be competent to a Caleuttn merchant,
who had made advances for the manu-
facture of Indigo, to proceed ngainst
the unhappy manager of a factory
who had failed in part (the Bill said “in
part”’) to manufacture Indigo, and might
be thrown into a Mofussil Jail for
three months. Did the Ionerable
gentleman intend this or not? He
knew he did not ; and the intentional
omission entitled him to say that this
Bill in its application forsook the path
of justice.

One point that met us on the
threshold ‘was this—It was a Bill
avewedly to direot the specific per-
formance of a contract. In the first
place, a Magistrate would have to cou-
sider the reasonableness of the excuse
which the ryot might offer, and if
he thought a reasonable excuse had not

‘been offered, it might.be his.duty to

order the ryot to perform the contract.:
Under this Bill, however, he desired
to say that the very attempt to take any
such pmmadings wns ahanlntely im-
possible. The contracts to which it
referred were not required to specify
the lands upon which produce was to
be cultivated. They were simply agree-
ments to cultivate and deliver agri-
cultural produce, and necessarily fur-
nished no dates for the intorference of
the Magistrate. The exact spacificea-
tion of the land was obviously material
to the performance of the contract.
Without that the Magistrate would
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hnve to choose throughout the whole
Distriet.  In the Bill which he (M,
Sconce) introduced this morning, he
proposed to give the Plunter a lien on
the crop, if the land on which it was
grown was defined in the engagement.
But under this Bill, the position of the
land suppoged to be veforrad to in cou-
tracts was altogether undetermined ;
it might lic in any direction, at any
distunce to the North, at any distznce
to the South ; and under such circum-
stances, the breach of contracts could
by no possibility become the subject of
judicial cognizance. ‘This defeet met
one on the very threshold, but the
difliculty increased when you attemyit-
el to go aguinst the laws of nature
and the laws of man, against phy=ical
lnws and moral regponsibilities. These
coutracts related to the cultivation,
production, and delivery of agrical-
tural produce. IIe would confine him-
gelf to these three words.  Suppoting
a complaint was brought agninst a
ryot for non-production, what was the
purpose of this Bill, and in what mauner
would it have eflect 7 He would ven-
ture to say that, according to the
well recognized ‘principles of an intelli-
gent jurisprudence, contracts such- as
these must be left absolutely to the
discretion of the person contracting to
determine as to the time of ploughing,.
sowing, or reaping. The" judgment,
ekill, and independent action of the
agriculturist were of the very cssence of
the contract. No Magistrato could pre-
sume to dictate to & contracting party
in what manuer a furmer should plough
his laud. Suppose it was,u case of
weeding ; how could the Magistrate
sy, you must weed once, twice, or
thrice. Suppose it was ploughing; was
the Magistrate to tell him to pl?ng.h
twice or three times 7 Was he judi-
cially to determine that qucsti_on?
Could the Magistrato watch the times
aud eeasons ? Could the Mngistrate
presumo to say thut on this duy ‘you
must plough, or sow, or weed ?  Sup-
pose the Magistrato were to say,
“ plough in the morning,” and the man
said, * No, it was too wet or too dr_y ;

woull the Magistrate put him into
jeil ? But that was not ull. He
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had already said that the matter
was essentinlly beyoud tho competency
of u Mugistrate, and that there wore
certain contracts wheh the law assum-
cd, from their very nature, mustbe left
to tho discrction of the partics who
undertook to perform them. Ile fele
that the considoration he had giveu to
the subject did entitle him to say that
such engagement could ounly bo carriod
through by the skill and discrotion of
the contracting party and not by the
dictation of a Court. But supposing
the interferenco of some Court to
bo possible in order to direet tho
specific performunce’ of coutracts such
us these, he would say with conti-
denco that it could not lic with a
Magistrate, but it must be a Civil
Court, u Court of Eyuity, to mako such
orders.  Tnke for exmuple the question
of advauces. As this Bill stood, an
advanco might bo merely nominal—two
Rupees o bocguh or two pice. e (Mr,
Sconce) woald say unreservedly that no
Magistrato: in any country. would be
permitted to determine whother the
consideration given in a contract was
such as to require tho party to carry
out the contract. Ile understood clenr-
ly enough the priuciple that A man
who chose to make a bargain must
abide by his bargain, and often the
adequacy: of the  consideration paid
would not be discussced by the Courts,
But thero were cnses in which,
upon the - ground of inadequacy of
cousiderntion, & Court of Equity
would refuse to' direct the perform.
ance of n contrnct,  Supposing  tho
consideration paid to be grossly emall
in ‘compnrison with tho thing to Le
done ; aud supposing ono party to bhe
poor and ignorant and the other man
rich and influentinl, That alone would
aflford cnuse to w Court of Lquity to
eatertnin the objection and dismiss the
suit. Dut again he must ask, was
it ouly ‘a quostion of Courts ? ‘Then,
suppose two Courts to be at the sning
time and the smme place oqually
available, the @ ons a Magistrate's
Court, the other a Civil Court; ho
must hold the one to be a com.
petent aud - the other an incompetent
Court. Why should not the Civil
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Court which, looking to the issucs
to be tried, wans the most com-
petent Court, bethe Court at which the
case should be denlt with ? Was it
supposed that the Civil Courts had no
time and were encumbered with too
many forms ¢ Then increase your
Courts and simplify your forms.
Whatever you do, dou’t turn aside
porties from a Court where justice
would be rightly administered to a
Court where justice would be wrong-
ly  administered.  In introducing
his Bill this morning, he suid that
he had materinl doubts whether
even in a Civil Court the specific
porformance of contracts like these
could be dirccted. IHo was quite sa-
tisfied that this could not always be
done. If they could ‘not come before
a Court of Equity, would any gentle-
man say that they could come before
o Magistrate’s Court?  Whatever
weight might be attached to what he
snid, he would obscrve strongly that
o mighty wrong would be done if the
Council nllowed Magistrates to enter-
tain cases of this description. It was

an admitted principle that Courts of-

equity would not pretend to give spe-
cific performance in cnses where they
could not carry ont their own orders :
impossibility was a clear bar to specific
performance. He had stated to the
Council the ground on which he
held these cuses to be impossible.
In the cnse of Gervais tersus Ed-
wards, the presiding Judge, Lord
Chancellor Sugden, in his judgment,
observed :—

7 *As for a8 thg morits 6f the cise go, T would
décreo thio specific exccution of this contract ;
but I do not sec how it is possible. IfI execute
it at all, I must executo it in foto ; and how
can I cxecute it prospectively ? The Court
ucts vuly on the principle of executing it in
specio and in the very torms in which it has
been made ; therofore, when you come to tho
spoecific exccution of n coutract containing
many particulars, you must sec that it is possi-
blo to cxceute it effectunlly.  The Court
cannot say that, when an event avises hereafter,
it will then exeente it In the case of a decres
fur the execution of a contruct for the sale ot
gnnbcr. it is no objection that it is to bo cnt at
intervals ; that is cortain, and the mere delay
will not prevent the Cowrt from exeenting it ;
tl‘\ero the agrecment is exéeuted in specie ; the
Court decrees to one tho very timber contracted

My, Sconce
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for, to the ether the very price. I1f1 am call-
ed on mow to cxcente this agreement, 1 can
only specifienlly exccute n portion ; whercas I
am bound to exceute it all.”

And again,

“ No precedent has been cited ; but, indeed,
none is neeessary, It isa question of principle ;
and I am clearly of opinion, that if I gave n
decree now, it would not be a specific execution
of the contract, but only a declaration that there
ought to be a specific execution of it hereafter.

I must therefore leave the plaintiff to his
remedy at law.”

That was just such a case as this.
You had a complaint involving many
successive operations, ploughing, sow-
ing, and weeding; and what was worse,
the contract that you attempted
to perform, you only half performed,
for you could mnot provide that a ryot
should receive the price of his crop. In
another well known case, Lumley versus
Waguer, the presiding Judge, Lord
St, Leonards, observed as follows:— -

“Beyond all doubt, where a lease is txecut~
cd, containing afficmative and negative cove-
nants, this Court will not attempt to enforce
the exccution of the affirmative covenants
either on the part of the landlord or the
tenant, but will leave it cntirely to a Court of
law to mensure the damages; though with
respect to the negative covenants, if the tenant,
for example, has stipulated not to cut or lop
timber, or any other given aot of forbearance,
the Court does not nsk how many of the
affirmative. covenants on cither side remain to
be performed under the lense, but acts at once
by giving effect to the negntive covenant, spe-
cifically cxecoting it by prohibiting the com-
mission of acts which have Leen stipulated not
to be done.”

He (Mr Sconce) had -read- this;
mainty to " support the' view “which
he was about to mention. A com-
plaint wus made that o ryot, who
hnd contracted to grow indige, would
nc.)t.do 80, but would sow rice. A
C{Vll Court, if the case went there,
might, by’ injundtion, direct the party
hot to sow rice. You knew, on the
Inost unexeeptional authority, that a
Court of Equity would not attempt to
cllf?r!:e affirmative covenants, but that
Uy injunction it might restrain an act
that a party had bound himself not to
do; : :l‘lnat injunction the Civil Courts
of this country had pewer to make
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undet Act VIII of 1859, and you
would go beyond all judicial authority
and every priuciple of legality if you
passed this Bill. :

These were the reasons for which
he was opposed to the principle of tho
Bill. There were, however, ohjections
to various details of the measure, rith
which it was unnecessary at present
to detain the Council. He would ouly
notice Section IV. We were told the
other day that this Section had been
introduced inorder to give some sccurity
to the ryot that he would be fairly dealt
with by the Planter, a quid pro quo
in short for the penalties proposed
against himself. The Section provided
that, “if it shall appear to the Magis-
trate that the contract has been ob-
tained by means of fraud, force, or
intimidation, the complaint shall be
dismissed.”” He hoped the Council
would not be cmried away with the
provision of this Section. The Penal
Code contained ample provision for
criminal force, intimidation, or chent-
ing. It was & mere shadow of a
substance to introduce what would in
any way justify a measure which would
inflict great injury on the ryots.

With these remarks he begged to
repeat that he must oppose the second
reading of this Bill.

Mz. LAING said, he was glad that
the issue had been raised on the pre-
sent occasion with a distinctness worthy
of the question before the Council.
It was unnecessary to go into details,
because the question involved in the
second reading was the broad principle
whether breaches of contracts should,
‘under the circumstances described, be
trcated as subjects of Criminal or of
Civil legislation. The Penal Code,
as it waos wcll stated, odmitted the
principle that anything in the nature
of cheating was a subject for Criminal
prosccution. The question theu arose
whether the definition in the Code
provided sufficiently for such cases as
those in which a person who executed
o contract and took an ndvance under
it, neglected or foiled to use reaconable
exertions to fulfil his part of it, and
inflicted injury on the other party to
the contract by such dishonest con-
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tract. That, he believed, might be
fairly stated to be the brond issue be
tween the Bill of his Honornble friend
(M. Beadon) and the Bill of his Ho-
norsble friend the Member for Bengal.
He (Mr. Laing) thought it was im-
possible to over-cstimate the import-
ance of such an issue. It was an
issue on which not only a largo amount
of English Capital in Indin depended,
but also one which was iutimately con-
nected with the promotion of morality
and civilization among & vast agricul-
tural population. He thought there
could be no better system of legislation
than that which encouraged honesty
and discouraged fraud. That had been
tried in England on a very large scale.
Owing to a spurious sentimentality
which had influenced legislation in
favor of lessening the punishment on
dishonest debtors, fraud had grown up
to such an extent, that a universal
cry had been raised for such a revi-
sion of the Bankruptey law as should
render the temptation to fraud less
powerful than it -now was among
the class of petty troders and dealers,
The necessity for such a revision was
admitted in all quarters, and formed a
prominent topic in the Queen’s speech
delivered in the Session which had just
commenced, and there was no doubt
that the measure of the Government
would soon be passed into law, He
thought that the eame principle would
apply still more strongly to India. As
the law now stood, there was great
temptation to a vast mass of the agri-
cultural population to commit fraud,
The nature -of .transactions in many
staplés - of “agricalturnl produce waa
such that a Europcan Planter wns
obliged to resort to a system of
advazeee. That was the case with
regard to Indigo nos well as to other
produce. If European capital was to
be iutroduced into Iudin, the specu-
lulor must be prepared in many cases to
mal 2 advances, otherwise he might
stay away from India sltogother. Well,
the system of advances beiog admitted,
what was the position” in which the
Honorable Member for Bengal wished
to leaveit ? The Honorable Membar
had proposed to give the Planter the
14
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remedy of instituting 10,000 or 20,000
Chancery snits, and had then quoted
a number of cases to show that the
construction in cases of enforcing spe-
cific performance, was so very doubt-
ful, thiat no one could possibly sny how
nny one of their suits might be decided.
e (Mr. Laing) thought that the Honor-
able Member had put himself out of
Court by the very cases he had read,
for, nccording to those cases, it sccmed
donbtful whether an injunction for a
specific performance would issue at all
from a Court of Equity, and thus a
‘hancery suit might after all prove a
remedy as inapplicable in law us it was
nugatory in practice. He called it a
barren remedy, because it was impossi-
ble to supposc that it was any. renl
vemedy to tell the Planter to bLring
a suit for specific performance on n
point of mere legal construction against
ench of 10,000 ryots on contracts for
the delivery of five or ten Rupees worth
of Cotton or Indigo. Why, if he obtain-
.ed aninjunction at a cost tentimesgreat-
er than the sum to be vecovered, the
defendant would he in the jungle, and
his cattle across the border. Fancyan
cnergetic Manchester man coming out
to try whether India could not make
us independent of the United States
for Cotton, and going up to a Cotton
Distriet. He made his advances, and
when he expected to receive his Cotton,
was told that the ryots preferred to
grow rice instead, but there were Courts
of law and plenty of Lawyers, and if
he liked to file 10,000 Civil suits and
carry them through two or three appeals,
« perhaps, if he-was-lucky, he might get
decreds for specific performnnce.” The
result would be that he would pack
up his portmanteau and leave for Eng-
land by the first stcamer. It was a
most scrious thing for Indin to lose
the benefit of an influx of European
copital and enterprize.  'Why had we
cxpended €0 muny millions on Ruilwuys,
ifit were not in the hope of encou.ag-
ing an influx of European capital ? He
firmly believed that the residence of
Europenn Plantera in the Mofussil was,
on the whole, beneficial to the country
and to the ryots among whom they lived,
und he was glad to think that the ques-
Mr. Laing
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tion now stood on a footing which re-
moved all doubt as to tho result. He
was happy to think that the old sys-
tem of Tudigo contracts was at an
end, and that the question of enforcing
contracts could now be considered on
general grounds apart from past
topics of irritation.. This Bill was
not intended to have retrospective
effect ; and supposing & man with his
eyes open chose to enter into a con-
tract, what had he to complain of in
the present Bill? Why, he had a
simple mode of keeping out of the
rench of its provisions, and that was
to be honest. Let him faithfully carry
out the obligations which he had con-
tracted, and he had nothing to fear.
e (Mr. Laing) would say that that
was infinitely better for the man him-
self than that he should be placed in a
position where, if his inclination or
caprice pulled counter to his duty, he
knew that there was no practical reme-
dy to hold him to his contract.

If those Reverend gentlemen, who
hiad signed the Petition we had heard
read this morning, were present, he
would ask them whether the Bill we
were now proposing to introduce wns
not the best auxiliary to their efforts to
improve the morality of the people
which they had so much at heart. It
was esgentinl that laws should not be
too lnx, or procedure too remote and
difficult in cnses of this sort, which
affected the character of great masses
of the population. He thought it unne-
cessary to pursue the subject farther,
because it had been narrowed to the
distinet and broad issue, whether frau-
dulent breach of contract should be pun-
ished Civilly or Criminally.

As to the details of the Bill, as his Ho-
norable friend (Mr. Beadon) had propos-
ed to refer it toa Select Committee pre-
viously to publication, he would only
say that he concurred in the omission
of the 8th Clause, so as to remove all
interference on the part of the Execu-
tive Government with a law which he
believed to be applicable to the whole
of Indin. He thought also, that the
question as to the limitation of fifty
Rupees should be carefully considered in
Committee, but as regards the principle
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of the Bill, it was onc upon which the
Government ‘would take their stand
and listen to no compromise.

Sir CHARLES JACKSON said, he
had felt some difficulty in making up
his mind on the present Bill, looking
at it in one aspect, that is, assuming
that the ryotty cultivation of Indigo
was voluntary. His embarrassment
arose from no inherent difficulty in the
subject itself, but from the fuct that they
had been told that this Bill was brought
forward at the instigation of the Plant-
ers themselves. Now assuming that
the ryotty Indigo cultivation was a
voluntury one, he was very much sur-
prised that a body of men, so able and
intelligent, and so acquainted with their
own interests as the Indigo Planters,
should propose a meazure, which must,
in the end, deal a death-blow to all
ryotty cultivation. Either the Plant-
er woanted tho ryot to tnke advances,
or he did - not. If he wnuted him to
take -advances, it appeared to him:
(Sir Chavles Jackson) that it was the
very wildest expedient to tempt the
ryot by threatening him with a Cri-
minal Penalty for the breach of his
contract. There were plenty of per-
sons in the Mofussil who would tell the
ryots, even if these ryots:were not now
sufficiently able to advise themsclves,
“gll you have to do, to keep out
of prison, is not to take advances ;"
and what would be the consequence ?
All would refuse to take advances.
He (Sir Charles Jackson) happened to
know that under Act XIII of 1859
(which had, he supposed, been exteqded
to the Neilgherrios), not a single.artizan -
or-workmnn could -bé found- to take'an
advance, so as to render themsclves li-
able under that Act. For these reasons,
it appeared to him that, if the ryotty
cultivation was a voluntary one, the
Bill would be of no assistance to the
Planter. . But _that was not sll, It
would involve much more scrious cun-
sequences, nay, strike at the root of all
ryotty cultivation. He thought that
was to bo deprecated, for there was
nothing whatever to condemn in the
ryotty cultivation in itsclf, if the ryot
cultivated voluutarily and wns paid his
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for one, should e sorry to ses it put a
stop to if it could be so carried on.

But there was another aspect of the
case, which was this.  Suppose the
Indigo cultivation was not voluntary,
and that, as was assertod by sowe,
Planters purchased Zemindury and Put-
necdury interests to obtain an influenco
over the ryots, and so compel them to
take advancos, in short, to put n scrow
upon their ryots. \Whethor that was
50 or not, he was not prepared to say ;
but he had a right to assume it by way
of argument, und g0 put this Bill on the
other horn of the dilemma, for if this
be so, if the cultivation of Indigo be
unprofituble to the ryot and not volun-
tarily entered into by him, then the
effect of this Bill would be to perpo-
tuate the present unhappy state of
things, and it would ulso perpe-
tuate a most rotten and vicious sys-
tem. What did this Bill propose to
do? 1Vas there no menns of reconcil-
ing Planter and Ryot? YWas there no
other balm in Gilend for the present .
stnte of things than this penal en-
actment? Look ut the first Section.
It provided :—

“ When any ryot, laborer, or other person
shall have reccived from any manufacturer,
master, or employer, carrving on busincss, or
from auny agent of such manufacturer, master,
or cmployer, an advauce of money on account
of the cultivation, production, gathering, pro-
vision, manufacture, carringe, or delivery of
ogricultural produce, &c.”

That provision was upparently fouund-
ed upon an Indigo contract, which
provided. for everything. According
to an- hidigo contract—and he (8ir
Chatles Jackson) happened to hold one
in his hand at this moment—a ryot
wae required to cultivate, guther, carry,
and deliver. He was also required to
measure, which was not however men-
tioued in the Act. Now there would
not bo n single breach of this contract.
Tho breach was not that, if he did not
deliver at the end of the year, he should
he criminally prosecuted. If that
had been the provision, there might bo
some analogy iu this to the English lInw
which rendered n husbandry laborer,
or'in artizan who took home materinls
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for the performance of o particular
work, linble to be criminally punished
for n breach of Lis cngagement. But
in this case, o ryot might be harassed
throughout the whole cultivation with
constant charges of breaches of con-
tract. If u ryot were required to do a
certain work, say, for instance, weed-
ing, on a certain day, being engaged in
his rice ficlds, and refused to do it on
that day, he might be taken before a
Magistrate’s  Court, mevely upon that
ground, for Indigo was o precarious
cultivation, and the consequence of a
delay ifi weeding might be ruinous.
Aguin, it might be very important
that the sowing should take place at a
particular time, and he believed it was
best done after rain, and the ryot might
be called on to sow at once when it was
inconvenient to him, and then if he
was led to delay his sowing till the
full of another shower, he might be
dragged before the Magistrate for
& breach of his contract to cultivate.
It might happen also that, owing to
inundation, the ryot might be called on
to cut the plant immediately the waters
subsided, for he believed, that if that
was not done immediately, the leaf
turned yellow. The ryot might be
called on to cut it at once, and if the
Indigo cultivation was voluntary and
profitable to him, he probably would do
80, but if not, he probably would pre-
for to look after his own crops in the
first instance, and the Indigo after that,
and really considering that the call
upon him was the result, not of his neg-
lizence, but of a mere visitation of Pro-
vidence, his conduct would not be sur-
“prising, and he did not ihink theTyot
should be subjected to a criminal charge
for o breach of this kind. Then again
look at theinequality of the punishment
which the Bill provided for the several
parties.  While the ryot would be mulet-
ed four times the amount of damages,
or imprisoned for three months with
hard lnbor, the other party might have
rcecourse to perjury and subornation
of perjury, and yet vuly be called on to
moke a compenention to the ryot. He
firmly believed that this Act would be
irritating to the ryot in the last degree,
innsmuch as it sauctioned & coustant

Sior Charles Jackson
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supervision and interference with him.
He believed the Act would aggravate
the present unhappy state of things a
thousand fold, and that it would so
work ns to agzravate the present dis-
content into more active resistance.
Then we come to the considera-
tion of what were the grounds on
which this measure was based. The
grounds lLad been stated Dy the
Honorable Mcember of Government
who spoke last (Mr. Laing.) The only
argument in its favor, or rather the only
plausible ground put forward, was that
the Bill merely proposed to affect small
contracts under fifty Rupees, and that
when a large number of these men
struck work, it would be impossible to
expect the Indigo Planter to drag so
many as 500 or 1,000 ryots before
an Court of Civil Judicature. To
his mind, however, this argument
was met by a very short answer.
Pay the ryot a remunerative price ;
moke it his. interest to cultivate.

. If the ryot were paid a remunerative

price for his crop, you would not want
to drag 500 or 1,000 ryots before a
Court of Justice. You might have to
enforce an occasional contract now and
then, and it miglit be that for the act

of God, or the death of the parties,

some contracts would be incapable of

execution, in ‘which euse this Bill

would not prove any relief to the Plant-
er, for it applied only to fraudulent
breaches of contruct. But with those
exceptions, he felt satisfied that if the
ryot was paid a remunerative price,
there would be no general complaint of

| breaches of cantract, gnd he believed

this emswer . exposed the fallacy on
which tho whole case for the Bill
rested. Then again, before we were
called on to pass this Act, it ought at
least to be shown that it. was impossi-

.blo to provide an adequate Civil re-

medy, or that a Civil remedy had been
tricd and fuiled. He thought the
Small Cause Court Bill which had
been introduced to-day, was a move in
the right direction, and he hoped that
it would bo sufficient. Butif the ryot
got u fair price, the Civil Courts would
have little to. do, for he repeated, and it
was the argument he relied on, that if
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you gave a man a remunerative price
for his labor, you would be generally
sure of securing it. :

'.?hen there was another point on
which the case for this Bill was rested.
It was said that according to the Eng-
lish Aect, an artizan or a laborer was
under similar circumstances liable to
!’0 punished criminully. But le was
1n a very different position from a ryot
in this country. In Englaud, a hus-
bandry servant, or an artizan, under
certain circumstances, if he refused to
perform the work, for which he re-
ceived materials, was liable to eriminal
punishment. But he would ask upon
what principle were these classes linbie
to crinfinal punishment ? Upon this
broad principle, that there was no other
remedy but the person of the laborer
or artizan. He (Sir Charles Jackson)
would say that a ryot was neither a
laborer mor an artizan, and it was a
mere perversion of terms to say that he
was s0. He (Sir Charles Jackson)
would not say that he was a Capi-
talist. What he mennt to say was
that a ryot was not a laborer. He did
not work for wages, and the advance
he received was often not enough to
keep him a couple of months. The
ryot to whom advances were made was
a man possessing a few beegas more or
less of land ; he had aléo his homestead,
his bullocks, and his plough ; and it was
a mere farce to say he was a labor-
er. According to the common accepta-
tion of that term, a cooly was a
laborer. Was it to be supposed that
a Planter would trust n cooly with
a piece of cloth round his waist
with an advance. Thata ryot was not
a beggar or a person from whom you
could not recover property, he (Sir
Charles Jackson) cquid satisfactorily
show from the result of the Act passed
last year. He (Sir Charles Jackson)
was not present in the Council at the
time that Act was passed, ns he was
then presiding at the Criminal Sessions.
It appenred from papers he had seen,
and from which he had made an extract,
that in Jessore 6,200 Rupees was de-
creed against 157 ryots, aud about forty
Rupees & head was recovered ; whilein
Kishnaghur the sum decreed was 60,000
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Rupees against 550 ryots, and the reco-
veries under these judgments avernged
about fifty Rupecs a head. It was there-
fore quite preposterous to say that the
ryots were mero coolies, or had nothing
but the clothes on their person. They
were persons who contracted with the
Planter, and, assuch, would not be
liable to such Acts as these in Eng-
land.

There were some other grave points
in the Bill on which he intended to
have remarked ; but as they were rather
matters of detail than of principle, he
would not enter upon them now. But
there was one matter on which he
wished to say a few words, and that
was with regard to the Proclamation of
the Government issued in September
last, which had been referred to by the
Honorable Mover of the Bill, and was
also referred to in the Petition of the
British Indian Association which had
been read at the table to-day. The
Proclamation was as follows :—

“ Itis not the intention of the Government
of Indin to re-enact the temporary law for the
summary enforccment of Indigo contracts by
the Magistrate, which law will expire on the
4th October next, corresponding with the 19th
of Assin. After that date actions for breach of
existing contracts will be nizable as before
by the Ciril Courts, but it is the intention of the
Government to provide as soon as possible for
the more speedy adjudication of such cases, by
increasing the number of Courts, and by sim-
plifying Procedure.”

‘There was nothing in that Proclama-
tion to which any one could ohject. Tt
was a wise and proper proclamation.
But could any body doubt, after reading
it, that Government had abandoned the
system of criminal prosecution against
these parties? or could any one sup-
pose, as had been suggested, that the
Proclamation referred only to existing
contracts?  Existing contracts were
referred to merely to show that now
even they weré to be cognizable in
Civil Courts ; and he felt satisficd that
no one could rend thut Proclamation
in any other scnse than that for the
future these subjects should be left
for the decision of the Civil Courts.
He did not wish to throw this out in
a spirit of personal opposition to the
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Government. IIe did not wish to say

or insinuato that the Government were
guilty of a breach of faith. He kuew

they were all incapable of such n thing.

But this he must say that ho thonght
it whs a most lamentable thing thut the
Government of this country should
hnve one policy in September, and
another in March.

These were the only observations he

Tad to make in refercnce to this Bill,
If the ryotty cultivation of Indigo
be o voluntary cultivation, it would be

‘quite ruined b‘y this Bill, whilst, on the
other hand, if it were forced upon the
ryot, the Bill would merely sccurc o
continuance of the present -unhappy
state of things. He was sure that, if
the Bill were passed, they would sow,
not Indigo, but distrust and discontent,
and that they would reap a rich har-
vest of discord and resistance.

.. Mr. ERSKINE said, he was nawil-
ling either to detain the Council long,
after 8o full a discussion of this ques-
‘tion by others, or to give a merely silent
vote on a Bill of so much importance.
Indeed after the statement that had just
been made by the Honorable Member in
charge of the Bill, it would be prema-
ture, he thon%ht, to criticise the detailed
provisions of a draft which must now
be regarded rather as a mere project of
law, to be elaborated hereafter into a
more satisfactory enactment. Nor did
he tvish to trouble the Council with his
opinion as to the suitableness of this Bill
for the Indigo Districts of Bengal. He
hied no experience of these Districts, and
on that subject other Members of the
Council were much more competeut to

speak. DButhe would remind the Coun--

cil that this Bill was also a general Bill ;
and the few remarks he -had to offer,
would refer to the general priuciple in-
valved in the Bill, and to the course now
to be pursued in connection with it. As
to ihe principle on which the Bill was
framed, he must confess that, in spite
of all that had been snid by his Hono-
rable and learned friend (Sir Charles
Jackson) and by his Honorable friend
near him (Mr. Sconce), it did not
appear to him that it was at variance
with any principle of justice or with
the principle on which the corres-

Sir Charles Jackson.

LEGISTATIVE COUNCIL.

Contract Bill. 204

ponding Chapter of the Penal Code was
based, or with the principle enunciated
by tho Law Commissioners themselves,
us the general rule for guidance in legis-
lating on questions of this kind. In
their Note on the Chapter relative to
Criminal breach of contracts of service
in the Penal Code, the Law Commis-
sioners, after observing that ¢ in general
nmere breach of contract ought not to be
an offence,”—n position which fow per-
sons, he thought, would deny—proceed-
ed to state :—

% To this general rule, there are, however,
some exceptions, Somec breaches of contract
are very likely to cause evil, such as no dmnnges,
or only very high damages can repair, and are
also very likely to be commiitted Ly persons
from whom it is exceedingly improbable that
any damages cun be obtained. Such breaches
of contract are, we conceive, proper subjects
for Penal legislation.”

This seemed to him to be a rational
and a clear rule—and he did not see
why it should be departed from. In
applying the rule practically to dif-
ferent cases or classes of cases, dif-
ference of opinion would, no doubt, arise
—as, for instunce, whether contracts
with agriculturists should be brought
under the rule as well as contracts with
artizane. But the proper solution of
such o doubt as this, was to be found
surely in o reference to the actual state
of the agricultural population in dif-
ferent parts of the country. For him-
self, he hnd no difficulty in believing
that in very many Districts in India
the state of that population was unfor-
tunately such—owing to improvidence,
awing to the presswe of debt, owing to
many adverse circumstances.operating
throughalong course of years—that per-
sons entering largely into contracts with
such agriculturiats, ought to enjoy all the
same safeguards, all the same securities
against fraud—neither more nor less
than if their contracts had been made
with artizans. For these reasons he
did not object to the principle involved
in the Bill. Ie saw no reason why an
attempt should not be made to give
practical cffect to it by a suitable law.
When, however, he turncd from the
question of justice to consider the
prudence, the policy of introducing
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at this time a Bill of this kind for
the whole of India; and to consider
the shape which such a Bill should
assume—the difficulty of arriving at
sound conclusions seemed to be much
greater. In mauy respects he thought
they were still a good deal in the dark.
They were not told that the other Go-
vernments had been consulted on the
question, or what opiniens they had
expresscd. As regards the greater
portion of India, no information had
been placed before them, And certainly
in connection with such an extensive
fuestion as this, no one could be expect-
ed to offer here an extemporancous opi-
nion which would bemuch worth having,
or would be equally applicable to the
state of affnirs in all parts of India.
Had it not been therefore for the state-
ment made that morning by the Honor-
able Member in charge of the Rill, he
should hardly have known how to
acquiescein this Motion. The proposal
now contemplated, however, as he under-
stood it, would allow to the Bombay
Government, for instance, full time to
express its own opinion on this subject,
before the discussion should be renew-
ed ; and would leave any Honorable
Member free to reconsider all the details
of the Bill, even if it were now rend

a second time,—pledging no one to |

more than the soundness of the prin-
ciple of the Bill, to which he bad

already referred. And therefore, as he.

did not object to that principle, he had

intention of opposing the Motion of |,
e Homorablo Mamber. .prefaced his Motion for

the Honorable Member.

Mr. HARINGTON said, the epeeches
which they hed heard from Ho-
norable Mombers who had already
spoken on the Motion before the Coun-
cil, showed the importance of the ques-
tion which they wera then direnssing,
He believed he miglht truly say that no
more important, no more difficult Bill
bad ever becn submitted for the con-
sideration of the Council than the Bill
which they were now asked to read a
second time. The principle involved
in that Bill was & most important
one ;—the interests likely to be aﬁ'ectcfl
by the Bill were of copsiderable mugni-
tude, reaching far beyond tho clusscs

-“of persons immediately concerned, and
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whether they looked at the Indigo
Planter on the one hand, or at the
cultivator of Indigo on the other, they
could not but feel that any Rill, passed
by them now, which should injuriously
affect one of those classes, would not
leave the other class altogether un-
scathed. In the vemark which he had
Jjust mnde, he had mentioned only two
classes as specially interested in this
Bill, namely, the Indigo Planter and the
Indigoryot, because, disguise it us they
might, call the Bill by whatever title
they pleased, it must be pateut to every
one, that the Bill had been introduced
solely on sccount of a particular trade,
that was, the trade in Indigo. In order
that this fuct might not be brought out

too prominently, and to save appear-

ances at least, they might clothe the Bill
in a garment of divers colors, but still
the Indigo Plunter would feel that this
Bill was brought in for his protection
alone ; the Indigo ryot would feel
that the Bill was directed solcly against
the clasg to which he belonged. He
thonght the Bill would be extremely
unpopular with the latter class,
and it behoved those, in whose in-
terests the Bill was introduced, to con-
sider whether the additional hosti-
lity to them which the Bill +was
suro to engender, would not in its
cffects more than counterbalance
any advantages which they might
hope to derive from the operation of
the Bill. The Honorable Member of
Council in the remarks with which he
the first
reading of the Bill, observed that

“ it might be said with some show of reason
that such o law as that now proposed, would
be unfair, if it were to n}aply only to Indigo,
But this was not the case ;'

and alittle farther on, he procceded
to sdy that

“jt was not intended to confine the action
of the Bill tv wulnwts fiw the delivery of
Indigo ; that the Dill had boen franiod so as
to embiace all kinds of agricultural produce,
rud its provisione were egmally npplicablo o
tea, suzar, coffe, cotton, and other valuable
staples.”

Now, he (Mr. Harington) would
ask what evidence had the Council
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before it that all or any of these
staples  required the protection of
this Dill; or that they would in

any way he benefited by the passing
of this Bill. He submitted that no
such evidence was to be found in
the remarks to which he had just
referred, or in the Statement of objects
and reasons circulated with the Bill.
No doubt some letters from the Manag-
ing Partner of a Sugar Concern in the
Madras Presidency had been printed
amongst the annexures to the Bill, but
the writer of these letters had given
the particulars of only a single case,
in which he charged an attempt st
fraud agninst certain persons, who,
after toking advances from the con-
cern managed by him, to plant eu-
gar-cane, tried to dispose of the pro-
duce to another party. The decision
of the Sudder Adawlut at Madras,
reversing the conviction of the
Court below, hand not been com-
municated to the Council, and the
case bad been luid before them alto-
gether in an ex parte form. From
the pnpers before the Council, it was
not possible to form an opinion,
whether this particular case would
be met by the Bill of the Honor-
able Member. Then it was worthy
of remark that the Resolution come
to on the complaint of Mr. Boothby
by the Government of Madras, to
which. the particulars of the casa
must have been fully known, de-
clared that that Government was
not prepaved to recommond to this
Council the extension to contracts,
such as those described by Mr. Booth-
Dy, of Act XIII of 1859, upon the
model” and in accordance with the
principle of which, they were informed,
the Bill before the Council had been
framed. Another noticeable circum-
stance in the correspondence which
had come up from Madras, was that
at the date of Mr. Boothhy's complaint
to the Madras Government, the new
Code of Civil Procedure had no. been
extended to the part of the country,
in which the Aska Sugar Concern was
situated. The Collector and Magis-
trate of Ganjam, writing to the Go-
vernment of Madras, under date the

Afr. Harington
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20th April last, noticed this fact, and
added

“that cases of the nature described by Mr.
DBoothby, might probably be often disposed of
at a first hearing under the new Code, and that
a little experience of its working would, per-
haps, discournge the present system of fraud,
which was as demoraling to the ryots, as it
was vexatious and injurious to merchants,”

It would thus be seen that, at the
period referred to in Mr. Boothby’s com-
plaint, the effects of the new Code in
shortening procedure and in accelerat-
ing the decision of Civil suits had not
been tried in the Province of Ganjam,
and it was impossible, therefore, to
judge how far Act VIII of 1859
would provide a remedy for the evils
complained of by Mr. Boothby. For

-aught they knew to the contrary, it

might put a stop to those evils alto-
gether. Another most important law
which had been passed by this Couneil
since the dates of Mr. Boothby's let-
ters to the Madras Government, had
been alluded to by the Honorable Mem-
ber for Bengal. He referred, of course,
to the Indian Tenal Code. He beg-
ged Honorable Members to compare
the offences described by Mr. Boothby
in the 4th paragraph of hisletter to the
Government of Madras, dated the 13th
April last, as the offences of which
he stated he stood in fear, with the
offence defined in Section 415 of
the Indian Penal Code, and then to
say, whether they considered any fresh
Criminal legislation necessary to meet
offences, such ns those mentioned in
Mr. Boothby’s letters. It appeared to
him (Mr. Harington) that thie Section
of the Penal Code which he had
quoted, must have been framed with
special reference to cases such as those
described by Mr. Boothby, the money
having been taken, according to his
statement, under false pretences. And
here he would venture to ask the
Honorable Member of Council who
was in charge of the present Bill, whe-
ther after what had been said by theable
men who framed the Iudian Penal
Code in their remarks on the Chapter
from which tho Honorable Member for
Bombay had resd an extract, where
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they declarcd their agreement with the
great body of jurists in thinking that,
in general, a mere breach of contract
ought not to be an offence, but ouly to
be the subject of a Civil action, aud
looking to tho fact, that ouly a few
weceks ago this Council had, after full
deliberation, resolved not to extend the
Chapter upon which those remarks were
made—he was alluding to the Chapter
on the Criminal breach of contracts
of sorvice—beyond the very few and
entirely exceptional cases sclected by
the framers of the Code, notwithstand-
ing that, at the time the Council passed
the Code, they had befors them tha
able and elaborate report of the Indigo
Commission, and were fully informed of
all that was goiug on in the Indigo
Districts in Bengal, he said he would
venture to ask the Honorable Member
of Council, whether looking to these
circumstances, he would have brought
in this Bill, had it not Leen for the
unhappy differences which had arisen
between the Indigo Plauters and the
cultivators of Iudigo in the Distriets
just referred to. But for those differ-
ences he (Mr. Harington) felt sure
that neither the Honorable Member of
Council nor any other Honorable Mem-
ber would have brought in such a Bill
as this at the present time in respect
to Indigo alone, much less a Bill which
should extend to centructs for every
other description of agricultural pro-
duce. He must repent what he had
said before, that they had no evidence
before them to show the necessity of
guch & law for other descriptions of
agricultural produce, or that any other
kind of agricultural produce would be
benefited by the passing of this Bill.
If the manufucture of Indigo. really
required the proteciion of this Bill, and
if there was nothing unobjectionable in
the character of the Bill, let the Bill
be passed, but let it Le called by its
right name. 1n the years 1823, 1830,
and 1836, tho Legislature of this coun-
try was unot afraid, and did not thiuk it
wrong to pass n special law for the
enforcement of Indigo contracts slonc.
Why, assuming its pecessity, ﬁhou!:.;
they be afraid to pass such nlaw now !
If o special law was required for Indigo,

1 not aware of dealers -complainin;
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let a special law be passed. Why, he
asked, should they pnss a gencral law,
which was not required, merely in
order that they might meet a particular
case or state of things ? With the per-
mission of the Council, he would read
what was said by the Indigo Commis-
sion in the very able Report to which
he had already referred, in deprecation
of the passing of nny general law for
the cnforcement of Civil contracts.
ITe thought that this part of the Com-
missioner's report furnished a full znd
satisfuctory answer to some remarks
which had fallen from the Honorable
Member of Council opposite (Mr.
Laing.) The Honoruble Member of
Council seemed to think that fraud en-
tered into nll contracts to which the Na-
tives of Indin were n party, and thatun-
less alaw of this kind was passed to pun-
ish fraudulent contractors, the people
of Manchester would be deterred from
coming out to India to engage in cotton
and other speculutions. Hs (Mr.
Harington) thought ‘that what he was
about to read, would show the Ilonor-
able Member of Council that there were
no grounds for his apprehensions. The
opinions of the Indigo Commissioners,
it must be remembered, were formed
after toking an immense quantity of
evidence. They said :—

“ It is not proved to us, that in other and
similar transactions the native of Bengal is
more than usually dishonest. Larye advances
are made for silk, hides, aud Jute ; much money,
or the equivalent of money, is advanced ju the
way of loans on the sccurity of the crop; for
this we hold to be the real nature of the trans-
action between mahajin and ryot, and we are
generally of
the dishonesty of the contracting paitics, or
cluiming that some special law should be enacte
ed in their favor. On the contrary, scveral
wilueoous, M. Morrell, v, 8. LI, My, Edew,
Baboo Joykissen Mookerjes, and Mr, A,
Fortes, have mentioned facts, or given evidence,
which prove fair dealing on the part of ryuts
and other classes of natives, in mattors profita-
hle to them. One inference which wo draw
fiom this is that the sale of Lidos and the
rising of juto and ordinary rice crops ave
profiable to tie ics who supply  theso
artic'cs, and as to the ordinary mabujani deal-
fngs, it suits the ryots to borrow money or
grain, to cat nt o season of the year when the
market is tight, and to ropay the loan afier the

athering in of the hurvest, It is true that on
fhaif of the Plaaters 1t Is deuied fast they

18
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demand special legislation, these gentlemen
holding that all evasions or breaches of contract
of whatever kind, should be punished as mis-
demeanors, a8 only fair to all Commercinl
cnterprise. In this we think that such argn-
ments are merely pushed to their utinost logi-
cal cousequence aud conclusion. The position
hicing taken up that Indigo requives protection,
it is natural to ndd that not only Indize, but
every kind of Mercantile speculation is liable to
the same fluctuntions, is cxposed to the same
chances of frand and dishonesty, and naturally
demands the same prompt remedy.

“Now, ns it is an undeniable fact that a
vast deal of moncy changes hands anually in
the course of transactions with regard to the
country produce ; and as the parties mainly
interested are, as far as we know, not anxious
for any special law, or over complain that the
Courts, should they have occasion to rcsort
there, do not give adequate protection, we can-
not think that, for the sake of apparent logical
consistency, it wonld be expedient to demand
from the Legislature a summnary remedy to be
applied to all mercantile transactions, where
money is advanced by onc party for the pur-
chase of produce. The claims of the Indigo
Planters, if any, are special, and must be con-
sidered as such.”

He trusted it was unnecessary for
him to diselaim in the remarks which
he had made, or which he was about
to make, any thing approaching to a
fecling of hostility to the Indigo
Planters. IIe was quite insensible
of any such feeling. If he might be
permitted to say so, his feeling to-
wardg the Indigo DPlanters was one
of the utmost friendliness. e henrt-
ily endorsed nll that had been said by
the Honorable Member of Council op-
posite (Mr. Laing) and by the Iundigo
Commission in their report, as to the
ndvantages that resulted from the resi-
dence of Indigo Planters in the inte-

~~rior-of the country;where, to quote the

words of a late able State paper, “they
were o source of strength to British
- rule and of usefulness to India.” No
one could regret more than he did
the unfortunate position in which the
Indigo Planters were placed at the pre-
sent time:
pathized with them than he did. No
one would more readily lend them a
helping hand in every proper way.
He looked upon what was now going
on in some of the Indigo Districts uns
a national misfortune, and rejoiced,
indeed, should he be if some suitable
remody could be devised, which should

My, Iurington
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hiave the cffeet of reviving the old re-
lationships between the Indigo Planter
aud the Indigo ryot; which should
bring back the kindly fecelings which
formerly existed between them, when
the ryot looked up to the Planter as a
superior Deing and loved, respected,
and esteemed him; and which should
place this important branch of our
trade, in which more Iuropean capital,
skill, and labor had heen embarked than
in any other branch of our Indian trade,
on a healthy and satisfactory footing.
But he was unable to regard this Bill
as any remedy for what was now
amiss. Not only would it prove quite
ineflectual as a remedy, but hie agreed
with the ITonorable and learned Judge
opposite (Sir Charles Jackson) that it
was more likely to aggravate than mi-
tigute the existing evils. What seem-
ed to him to be required was some
measure which should bring about
an cntire reconcilintion between the
Indigo Planter and the Indigo ryot.
Was there any thing he would ask of
a conciliatory character in this Bill ?
Would this Bill bridge over or fill up the
gulph which separated the two class-
es ?  Would this Bill lead to an exten-
eion of the cultivation of Indigo to which
the Indigo Planter must look to rctrieve .
his fortunes ? It wes no easy  matter
to say what should he done; but on
this point he was clenar, that the remedy
did not lie in fresh legislation ; cer-
tainly not in the, Bill which was now
proposed for their adoption. 'The
Honorable Member of Council in his
introductory remarks said— -
“ As to the Bill being injurious to employers,
he thought it must be admitted that employers
were the best judges of what would conduce to

their interests, A gencral dcsire had beean ¢a-
pressed for such a law.” :

But where, he would ask, had
this general desire been express-
ed ? Had the present Bill been
welcomed by the Planter 7 Had it
been received with any thing like
cnthusinsm 7 Had any public meet-
ing. bren held in support of it?
Calcutta conld hold public meetings
about matters in which it was interest- -
cd, and it could spenk out at such
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meetings. Had any Petition been pre-
sentod to tho Council in support of
this Bill by the Indigo Planters’ As-
sociation ? No doubt that Association
had petitioned the Council on Saturday
last regarding the Bill ; but was there n
word of commendation or approval of the
Bill in their Petition. They said they
would not have had reason to object to
the general provisions of the Bill, as far
as regarded Indigo planting, had it be-
come law in October last, when Act XIof
1860 expired, but having beeu brought
in only now it would in its prescnt
shape causo serious loss and hardship
to tho Petitioners ; and they then went
on to propose certain modificutions of
the Bill, which, if adopted, would ren-
der the Bill, to quote the words of the
Ilonorable Member in charge of the
Bill, an unjust Bill. Interested parties
were not always the fittest judges of
what was best for their own interests.
Their minds were apt to become binsod.
Their feelings =omnetimes got the better
of their judgment. Last year, when
the temporary Act was under tho con-
sideration of the Council, he ventured
to suggost that if fresh legislation was
necessary, it should take a different form
from that recommended for their adop-
tion. e also expressed a doubt whe-
ther the proposed Act would prove as
beneficinl to the Planters as the Iaws
they already possessed. He would now
read to the Council what the Indigo
Commission had said in respect of tho
working of last year's Act, and .of the
cffects produced by it. They said :

« Also when we consider the working of the-
1aw for breach of contract, passod in the spring
of this year, we are unable to pronounce it at
all sutisfuctory. Unless we are greatly misin-
formed, the liope and intention of the Legisla-
ture wus (bat the Juw would act 8s an in-
ducement to the ryot to sow as in former years,
and that its stringent provisions would bLe
rarcly put in force. But the resnlt, unhanpily,
has not bome ont these cx-peftntionn. one
district the ryots have been induced to sow, ns
wo guther from official papers duly placed be-
fore ns, by the manazemont and do.(:ule'(l COUrse
adopted by the loeal authorities in aid of the
sunmary law. DBut in another, ryots have
profe distraint and apparent ruin, and even
tho jail, tr & continuation of their cultivation.
It is true that many of theso unfortunate per-
sons, through wilfalncss or carclessness, Iguve
mistakeén the ohject of the Act, have imagined
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that it was a mere threat, or that, instcad of the
suits turning on the point of cnsh advauces,
given and received, there would bea regular
nadjustment of past accounts on both sides, by
which they would le entitled to reccive money
instead of being found in dobt to the factory.
But the results, however caused, arc such ns
make us shrink from recommending any conti-
nuance of tho summary law, ju its” present or
even in an amended form. Thero is eithor
reluctance, or tho most clear and avowed dis-
like to Indigo ; tho operaticn of tho law has
inflicted heavy loss on scores of familics ; thoso
who have suffered its operations, and those
who have not, have in Janguage not to be mis-
tuken, declared before us their unalterable
determination not to sow any more. And
we have felt it our duty to point out,
in tho system of planting, sundry defects which
must be removed beforo wo can pronounce that
both partics stand cven on an cqual footing.
Besides, cven if wo were dispesod to recom-
mend o summary law, wo should think it
necessary to point out that such a measure, this
year, might really be projudicial to the very
interests which it was intended to serve. No
such stunmary law, we should suppose, counld
be made to nprly to the advances of past yenrs.
I¢ would apply to advances to bo taken in
future, and it would, no doubt, be thought
proper clearly to explnin 10 all ryots the penal
conscqnences of taking advances, and not fulfil-
ling a contrnet.  Now if this wero done, as we
suppose it would be, and tho ryots wero told
that imprisonment in the Criminal jail would
be likely to follow any breach of on, ment
on their part, we are morally certain that from
the temper of the ryots, foww persons would be
found to come forward and enter into such
contracts at all. While matters are in this
state of uncertainty and transition and the
minds of the agricultaral tlation are under
the influence of fear and discontent, or are com-
pletely unscttled, we cannot reconcile it to onr
conscicnces to recommend any ial and suw-
mary legislation of any kind, so manifestly in
favor of onc party, as such a law would be,
even though it wero p: to give securit

to rvots by making advances not recoverab

nader any coutrnct of more than a year's dum.

" tion, or unless tho Planter suc. within a twelve

month ; on the contrary, wo object to any laws
which fotter one party or the other, and we do
not wish to see the period within which a per.
son may sue for debts, damages, or Lreach of
contract, reduced below that at which the Iate
law of limitation has fixed it.”

Surely, be was justiied in saying
that the Act of last year hnd not im.
prcved matters—that it liad done harm
rathier than good. ‘

Ile presumed that the Couneil
would not agree to pass hoth the
Bills now before it. For lLis own
part, he thought it very doubtful whe-
ther the country required oither of
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those Bills ; but if obliged to choose
between them, he thought he should
give the proference to the Bill of
the Honorable Member for Bengal,
whigh nppeared to him to be based
on sound principles. If they did
not take carc, the country wonld soon
be suffering under sn cmbarrassment
of riches in the shape of laws for
enforcing Indigo contracts. Before
asgenting to new laws, would it not be
well for them to enquire what laws
they had at prescut, and to consider
whether the existing laws were not
guflicient, or if any change was requir-
ed, whether it would not be better to
consolidate and amend the existing
law, rather than have recourse to fresh
Jogislation of a mnovel character, and
declared to bo opposed to the views of
the great body of jurists. He would
briefly refer to the laws now borne on
the Statute Book relating to Indigo
. contracts, or which might be applied to
~the enforcement of such contracts. First,
there was Regulation VI of 1823.
Section 2 of that Regulation declared:

“ If any person shall have given advances to
a ryotor other caltivator of the soil under a
writteu engagement, stipulating for the cul-
tivation of Inaigo plant on a portion of land of
certain defined limits, and for the delivery of
the prodece to himself, or at a speeified factory
%t or place, such person shall be coneidered to.
have a licn or interest in the Indigo plant pro-
duced on such land, and shall be entitled to
avail himself of the process hercinafter pro-
vided for the protection of his interests, nnd for
the due exccution of the contract.”

Was this law to bo retained, if they
. passed the Bill .uow before them 7.
* There was no proposition to repeal it.
He was told that this law had proved
inoperative, and that it had not afforded
to the Planter the protection which it
was intended that he should derive from
it. If this was really the cnse, why was
it s0 ? Was the law defective ? He
believed that tho reason why this Regu-
lation VI of 1823 was not made n.ore
use of was tho failure of the Plant-
ers to tnke written engagements from
tho ryots in the terms of the Regu-
lation. The law required that the
eng~gement should indicate the specific
land which the ryot agreed to cultivate

dlr. Harington
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with Indigo. e Repo
the Indigo Commission on this point ?

« The contract binds the ryot to give suit-
able lands, to plough, sow, nnd weed at the pro-

¢ times, to see that the plant be not damaged
y cattle, to cut it and, in some_instances, to
deliver it at the factory. - Naturally it is, as re-
gards the fulfilment of these contracts, so
worded, that we have had the greatest com-
ploints and the lurgest amount of conflicting
evidence.”

He would ask the Honorable Mem-
ber of Council, who was in' charge of
this Bill, whether he intended the Cri-
minal Courts to enforce the perform-
ance of vague contracts of this na-
ture and, upon summary coaviction, to
visit & supposed violation of them with
the peual consequences described in the
Bill. The Bill contained no provision
as to what the contract was to set forth,
and so far as the Bill was concerned,
the contracts, which the Criminal
Courts might be called upon to enforce
under it, might be as vague as those
described by the Indigo Commission.
If an express provision of law could
be deliberately set aside as the Report of
the Indigo Commission showed to have
heen the cose in respect to Scction 2
Regulation VI of 1823, what might
they mnot expect when the law
left everythiug vague as to what
the- contract was to contain. VWas
the Magistrate the proper authority
to decide, and that too without an
appenl, whether the land was suitable,
which was a question of degree, or
what were the proper times for plough-
ing, sowing, and weeding, the times
being depcudent, not altogether upon
the will of the ryot, but as had been
pointed out by the Honorable and
learned Judge opposite- (Sir Charles
Jackson), upun the Henveus, or upon
the weather, or the season. It cer-
tainly did appear to him (Mr. Haring-
ton) that these were questions for the
decision of a Civil Court, not of a Ma-
gistrate, to bo followed, it might be,
with imprisonment in the Criminal

What said the Report of

‘

Jail with labor. Ho hoped the Honor- '

able Member of Council would excuse
him for saying so, but it scemed to him
that the Honorable Member could not
have sufficicntly considered tbe nice,
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difficult, and complicated questions
which would constantly arise in the
cases which he proposed to. commit to
the final determination of a Magistrate.
The next lnw was Regulation V of
1830. But little of this law rcemained.
There was, however, one Section of the
Regulation which lad been repealed,
to which he wished to call the atten-
tion of the Council, because the Bill
uow before them must be regarded as
a revival of this abroguted Statute, and
he was rather surprised that it had not
been noticed by the Honorable Member
of Council in his opening remarks.
Section 3 Regulation V of 1830

coacted that :—

« All persons who may have received advances
and have entered into written ngreements for the
cultivation of Indigo Flant, in the mauncr indi-
cated in Rezulation VI of 1828, and who, without
good and suflicient cause, shall wilfully neglect,
or refuse to sow, or cultivato the ground, speci-
fied in such agreernents, shall be decmed guilty
of a misdemeanor, and on conviction, betore a
Magistrate or Joint Magistrate, shall bs liable
to a sentence of imprisonment not exceeding
one month. The Magistrate or Joint 3Magis-

trate may likewise requirc the persons so con-
victed, to sow or cultivate the ground specified,
if it shall appear just and proper to requiro
the same ; and any subsequent convictions of
wilful neglect or refusal to compl with such
requisition, shall be punishable with o further
sentence of imprisonment, not exceeding two
months.” ,

This law, after bzing in force for oaly
five years, was repealed by Act XVT of
1835. The grounds of the repeal were
not stated in the repealing Act, but he
learned from the very able Minute of
the Honorable the Lieutenant-Governor
of Bengal on the Report of the Indigo
Coriinission that the law tredting one,
and one only, of the two partics toa
Civil contract as a Criminal, if he
failed to fulfil ii, wuas beld by the

Home Government to be manifestly un-
just and oppressive, and contrary toall
and that

sound principles of legislation, o
it was ordered to be rescinded in con-
sequence. He had not secn the cor-
respondence which preceded the repeal
of Section 3 Regulation V of 1830,
or the Despatch of the Homo Govern-
ment, and he should be glad if theso
popers could be laid before the Coun-
cil. [Mgr. BeapoNx—Tho papers are

[Mamen 16, 1861.]
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published in the Appendix to the Re-
port of the Indigo Commission.] He
(Mr. Harington) had not had time to read
through tho Appendix to the Report,
nor indeed tho whole of the evidence,
aud he was not aware that the papers
referrod to Ly him had been printed.
He would take this opportunity of
asking the Honorable Member of Coun-
cil, whether any communication had
been received from the Sceretary of
Stato for India, on the subject of the
temporary Act of last year, and, if so,
whether there would be nuy objection to
laying a copy of any Despatch received
ou the table of the Council ?  They were
aware that the Secrctary of State for
Indin was in the habit of reviewing the
Acts of this Council, and of making
remarks upon them, which were com-
municated to tha Government of India,
and he did not suppose that so import-
ant an Act as tho temporary Act of
last year, could have passed without
comment. They learned from the para-
graphof the Minute of the Honorable the
Lieutenant-Governor-of Bengal which
he had read, that the Penal law of
1830 was considered an unjust and
oppressive law by the Home Autho-
rities, because it wans a one-sided
law, and he would ask in what respect
did the present Bill differ frqm that
law ? The only difference he could see
was that the present Dill was more
severo in its provisions, and less pre-
cise in its requirements, ns to what
the written contracts should contain,
What was unjust and oppressive in
1830, could not be otherwise in 1861,
the circumstances remainiug the same
—and what renson had they to suppose
that the authorities at home who had
ordered the repeal of the law of 1830,
becausc it was en unjust and oppressive
law, and opposed to sound priaciples of
legislation, would give their assent to
the Bill under cousideration, which pre-
sented precisely the same featares ns the
repraled lnw 7~ The Ilouorable Member
of Council on his left (Siv Bartle Frore),
when the temporary Act of last year .
was under consideration, suid that
Honorable Members would cut off one
of their hauds rather than pass a one-
sided law, or a law that did not afford
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equul protection to the interests of the
cultivator nud the planter. But he
would nsk what protection did the pre-
sent Bill afford to the Indigoryot ? He
understood the Honorable Member of
Comwncil on his left, in what he said
regurding the protection which the Bill
of last ycar would afford to the inter-
csts of the ryots, to allude to the Com-
mission then about to bo assembled.
Well, that Commission had sat—had
made enquiries, and had sent in their
Report, and what was the result ?
It hnd been stated by the IIlonor-
able Member of Council in charge
of the present Bill, in the extract
which he had read from the Minute
of the IHonorable the Lieutenant-Go-
vernor of Bengal already referred to—
and he (Mr. Harington) did not under-
stand the Ilonorable Member of Coun-
c¢il to dissent from the conclusion
arrived at by the Honorable the Lieute-
nant-Governor of Bengal on the evi-
dence—the result was that the ryot
was_found guilty of nothiug, and that
his complaints were in the main fully
establishied. Tho Honorable the Licute-
nant-Governor of Beugal went on to
observe, and he (Mr. Harington)entirely
concurred with him, that

“ It would be natural, upon such a finding,
to discuas somb project of & special law of pro-
tection in his faver ; but to follow up a verdict
in favor of a snccessful complainant by a sen-
teuce of subjcction to a special Penal law,
making him Criminally liable for what no other

rson is criminally linble, does scem to me to

somewhat hard upon him.”

The other existing laws wore Act X
of 1836, the Section of the Iundian
Penal Code alrendy quoted more than
once, and the new Code of Civil Proce-
dura ; but ns the IHonorable Membor
for Bengal had fully shown the appli-
cobility of theso laws in the cnse of
Civil contrpgts, he (Mr. Ilarington)
would not ‘occupy the time of the
Council by noticing them in detail,
farther than to observe that the
Illustration “ G to Section 415 of
the Indian. Penal Code, which had
been read by the Honorable Member
_for Bengal, showod that the framers of
the Code had not overlooked Indigo

Mr. Ifarington
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contracts. With this array of existing
law, Civil and Criminal, for caforcing
Civil contracts, whether relating to
Indigo or any other agricultural pro-
duce, he (Mr. ITarington) must say he
could not consider any new law either
necessary or desirable,

Thoe Honorable Member of Council,
in bringing in the present Bill, observ-
ed that the protection, which it was
intended to afford to the parties in
whose interest the Bill had been intro-
duced, had long been enjoyed by mas-
ters aganinst their servants ; but he
(Mr, Harington) believed he was right
in suying that any Penal laws relating
to masters and servants, which were
to be found in the existing Regulations
and Acts, would cease to be in force
from the date on which the Indian
Penal Code came into operation,

Act XIII of 1859 had been much
dwelt upon by the Honorable Member
of Council in charge of the present.
Bill, as affording a precedent for it,
and as justifying its introduction.
But he would ask, were the con-
tracts to which that Act applied, at
oll similar in character to the Indigo
Contracts, which would fall under the
present Bill? Was there any parallel-
ism between the artificers and work-
men referred to in Act XIII of 1859,
and the Indigo ryots who would be
affected by the present Bill? The

| vast difference between the two classes

would, he thought, be best shown by
his rending to the Council what had
been snid by the Indigo Commission
in their Report on the present state

1 and .condition. of . the Indigo ryot.

[Mr. Harington here read parts of the
following paragraphs of the Indigo
Commissioners’ Report, namely para-
graphs 41, 12, 52, 61, 67, 70, and 108.]

Much stress had been laid by
the IHonorable Member of Council
in charge of the Bill on the opinions
expressed by the dissentient minority
of tho Commission. But what was
stated in the passages of the Report
which he lad just read in support of
the asserted fact that the Indigo ryot
was not really a free agent, was not
tho statement of the majority of the
Commission only. In paragraph 12 of
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the scparate Minute recorded by M.
Temple, in which Mr. Fergusson had
concurred, it was stuted :— '

“ The local administration is however bound
to protect both partics in the cxorcise of their
legal rights ; the ryot therefore must be abso-
lutely protected from force, unlawful coercion,
or violence. Let all this frcedom be secured
from henceforth, let the cultivators of Indigo
ba really free agents ; and doubtless some good
understanding will soon be arrived at, between
Planter and ryot. But we deem it right to
declare onr apprehension that, unless some
unportant concessions are at once made by the
Planters to the ryots in several Dictricts, nothing
lhors, of actual foree would inducc the ryots to
sOW.

Then agnin in paragraph 31, M.
Temple snid :—

“ If it be wrged, in opposition to the cnact-
ment of such a law, that the crop is naremuner-
ative to the ryot; that the ryot is not prac-
tically free; that force and violence ave
already uscd ; that the police aro incfficiont ;
that the planter is already the stronger party ;
then wo would beg that the matters previously
urged may be borne in mind ; and we snbmit
that thesc objections, however applicable under
the system heretofore existiag, will not apply to
that rcformed system which we seek to introduce.
If the improvements which wo urge, shall
be carried out, (and unless they are carried out,
more or less, we fear that the very existence of
Indigo cultivation at all will be jeopardizod),
then we submit the cultivation will be remuncra-
tive to the ryot, that the ryot will be & perfectly
free agent ; that forco and oppression will no
longer be possible ; that the police will not be
inefficient. And lastly, however powerful the
planter may havo heretofore been, yet ho is not
now the stronger party, as comparcd with the
ryot. Indeed the ryots have shown themselves
to be awnare of their own rights aud intcrests,
and resolute in using their physical force and
nwmnerical strength in resistauce to any thing

like coorcion.”-

The dissentient minority never pro-
posed that a law such as that contain-
od in the Bill bafore the Council should
be passed until cffectual measures had
been taken for the protection of the
Indigo ryot.
sures 7 He did not find them in the
Bill before the Council. What the
dissenticnt minority coutemplated as:
a preliminary mensure was that the
whole system of Iudigo cultivation,
as between the Planter and the ryot,
sbould uudergo a complete reforma-
tion. Had this rcformnation even com-
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menced ?  He would ask with the
Hovordble and learncd Judge oppo-
site, what ‘guarantee had they that it
would ever take place, and until they
bad such guarantce how could they
give their assent to the present Bill ?
Furthermore the dissentient minority
never proposed to make the hreach of
overy contract punishable by the Ma-
gistrate, but only tho breach of a re-
gistercd contract. They considered
registrntion an essential enfeguard to
the ryot, and he (Mr. Harington) en-
tirely concurred with them. DBut this
safeguard was to be dispensed with, not
beeauso it was not necessary, but be-
cause thero would be some difficulty in
providing it—aod what did the, Bill
propose to substitute for registration ?
why, merely that copies of all contracts
should be filed in the Mnagistrate's
Office within a month after they wero
exccuted. No provision was mado for
any potice beiug given to the ryot and,
as had been pointod out in the petition
which had been read to the Coun-
cil to-day, so far as this Bill was
concerned, no opportunity would bo
afforded to the ryot of knowing of
tho existence of the contract in his
name, much less of disputing its
authenticity. It might happen aund,
if what was eaid by the Ilonorable
Member of Coubktil in charge of the
Bill as to the character of some of the
Indigo contracts was true, it probably
would happen that the first intimation
the ryot got of the wcontract would
be Dy means of a warrant of arrest
issued angainst him for an alleged
breach of the eontract. He could
not ‘accept this provision as the
equivalent of the safeguard recom-
mended and made a condition of a
Criminal lawby the dissentient minority,
[n conclusion, he must say he concurred
with the Honorable the Lfeutenant-
Governor of Bengal in thinking that
no one-sided legisiation was ever justi-
fiable, and that such legislation gene-
rully injured the interest it was intend-
od fo servo, He had alrendy expressed
his belief that such would bo the effect
of the presciit Bill, if it passed into law,
If asked, what he considered should be
done, he would naswer the question by
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saying, do not pass this Bill. In the
words of the Indigo Commissioners’
Report,

“ A really good system nceds the support,
neither of registration nor of summary and
special laws and monsurcs.  Such mensnres do
nothing more than prop up a bad system, or
cloak its defects.” '

He must apologize for having
occupied 8o much of the time of
the Council, and he hoped that they
would forgive him for having done -so.
He begged to thauk them for the hear-
ing they had accorded him.

Sm ROBERT NAPIER szid, the
arguments for and against this Bill had
been so fully discussed that he would
not detain the Council farther than
to say that nothing that he had heard
to-day had convinced him of any in-
justice in the principle of the Bill.
It was clear to him that a fraudulent
breaker of a- contract ought to be
promptly punished, and he had not
so poor an opinion of the Magistracy of
this country as to believe that an honest
though unfortunate Contractor would
be punished under the Bill. He (Sir
Robert Napier) believed that the dis-
honest only would be punished, and
thereforo he should give the Bill his
hearty support, trusting to the Com-
mittee. to correct such details as re-
quired amendment..

Sir BARTLE FRERE said that,
after what had fallen from his Ho-
norable friend opposite (Mr. Laing)
and his Honorable friend the Mem-
ber for Bombay, in which he en-

. tirely congurred, he had little to say |

‘ng to . his-own -reasons for support-
ing the second reading of the Bill,
but he must disclaim all intention

of denling with it as an Indigo.

Bill.

It had been said that there was no
demand for the law in any other part
of the country, or from any. other
branch of industry. But he kuev. that
such a law had been long a desidera-
tum in other parts of the country—in
the Bombay Cotton Districts, for in-
stance, where the want of summary
meons of euforcing petty contracts, for
the delivery of cotton, was felt as u
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serious impediment by both Native
and European Capitalists.

The  peculiarities attaching to this
class of contracts were, first, their small
amount, and tho petty character of the
fraud whenever any fraud was comn-
mitted. The produce was collected in
very emall quantitics from s great
number of producers ; and the wvast
number of suits which must be insti-
tuted to obtain the cnforcement of
such contracts, was of itself suflicient
to render the remedy by Civil suit
inoperative. Then there was the ele-
ment of ¢ime, it was essential in most
of these contracts that they should be
performed within a certain time ; the
produce must be cut, or picked, or deli-
vered on o certain day, in order to be
of any value to the receiver : if there-
fore the Civil Court only gave its
decree when that time was passed, the
decres was of little value ; the delay
had neutralized its effects. Then again
there was the absence of means, whence
payment of damages could be enforced.
It was of little uso to get the decree,
unless the amount could be speedily
levied. ‘There had been much discus-
sion as to whether the ryot was a
laborer or o eapitalist ; he (Sir Bartle
Frere) remembered that a witness ex-
amined on the Charter Act in 1833,
described the ryot asm. “ landed pro-
prietor living on, and cultivating his
own estate.” Now without entering
on- this question and admitting that
the ryot was very often a substantial
man with considerable property, it
must be ‘admitted that his property
was very often intaungible when the
Sheriff went to exetute a distress war-
rant. The ryot probably had a house,
but it was generally shared by a dozen
relotions. He had perhaps a comfort-
able farm of a number.of acres of
well cultivated land, but there were a
dozen perplexing shares end contin-
gent rights of ownership, which mnde
the land practically unsaleable. He
had bullocks and farming stock, but it
was next to impossible for any but a
fellow villager to identify themn, and
altogether he might have ample means
to satisfy o decree, and yet the Sheriff

{ would find it impossible to get hold of
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them. Now what was to he done in
t!nis casc? Whas the fiaud to he prac-
tically unpunished, beecause from tho
small amount it cost more to recover
than the sum at stuke, or because the
necessary process of adjudication in a
Civil Court was so tardy, or because tho
party committing the fraud was able to
conceal and make away with his pro-
perty ?  Surely this was not a desirable
state of things for any of the parties
concerned. If the party committing
the fraud could not or would not make
pecuniary satisfaction, he ought to
suffer in person. It seemed to him
(Sir Bartle Frere) that two remedies
should be open, the one through the
Civil Court, the other throngh the Cri-
minal, and it appeared to him that both
Bills were needed. There could be no
doubt that our legislation on both points
hiad been very defective. The Bill of
the Honorable Member for Bengal
proposed to amend the Civil law ; his
Honorable friend’s (Mr. Beadon’s) the
Criminal. The two Bills had been
described as antagonistic ; he could
not regard them in that light, and
hoped that both would pass. The
principle of his Honorable friend’s (Mr.
Beadon’s) Bill was not a new one,
even in English law. Why in Eng-
land were certain classes of servants,
hackney conchmen, boatmen, petty arti-
sans, and others, liable to prosecution
before a Magistrate for brenches of con-
tract, essentially similar to those which,
among merchants, could only be dealt
with by Civil action ? The reason was
not that the English law trented the
poor man in one way, and the rich in
another, but simply because, where the
amount at stoke was small, where
there was no time for litigation, and
whcre the party charged was not likely
to have means of paying damnges., [
somewhat shorter, rougher, and readicr
meuns of deciding the cnse was provgd-
od through the Magistrate's Court, in-
stead of referriug the case to the Civil
Judge. He could not think the Ma-
gistratos any way unfitted to try such
cases, and.if there was such a defect in
the Criminal Jaw, a8 he tlgought ex-
isted, he could find nothing in the pro-
clamation of September, or in the cir-

[Maren 16, 1861.]

Contract Dl 236

cumstance of their having lately pnssed
the Pensl Code, to prevent their
amending the Criminal Law., It had
been said that ithere were no com-
plaints, but this was not the caso.
The deputation of Indigo Planters,
which lately waited upon Government,
gave strong and convineing evidenco
on this point, and it was evident from
what they said that the defect in the
law was general and was not confined
to Indigo. He thonght that our Cri-
minal legislation ou this subject should
bo of a permanent and general charac-
ter, like the other parts of the Penul
Code. He would bo glad to see both
the Bill of the Honoruble Membor for
Bengal and the Bill of his Houorable
friend (Mr. Beadon) considered toge-
ther ; and if the Honorabls Member
for Bengal wished it, and the forms of
the Council allowed, he (Sir Bartle
Frere) would gladly support the Honor-
able Member in any Motion he might
mnke for the purpose of placing both
Bills before the snme Select Committee,

Tue VICE-PRESIDENT said
that, if we were now considering
whether this Bill should be passed in
its present shape, he should certainly
vote agninst it, because there were
many of its details to which he
objected. But the Honorable Mover had
stated that it was not his intention to
move for o suspension of the Standing
Orders, with a view to passing the Bil]
through all its stages forthwith ; but
rather, after the Bill lhind passed its
second reading, to refer it to a Select
Committee with an instruction to sul.
mit a preliminary Report upon it pre--
viously to its publication. In case
that course should bo adopted, there
wero one or two points which he would
suggest for the oonsiderstion of {he
Committee. Ie certuinly ngreed wich
the Honorable Mover of this Bill, that
Scction VIII should be omitted. He
(the Vice-President) would make the
Act general. Then it might be for
consideration whether Act X1II0f1859
ought not also to Ix: made applicable to
the whole of Indin, and Artificers,
Workmea, and Laborersreceiving advan-
ces dealt with snmmarily throughout
India. ‘There was avother objection of

16



227 Breach of LEGISLATIVE.

n very serious nature, namely, whether
a Planter who chose to adopt the
remedy provided by this Bill should also
have o Civil action. He objected to
any person being allowed a double
remedy in respect of the snme matter,
and thought that all partics should be
ohliged to choose between the two.
This Bill empowered a Magistrate to
order the party complained against to
repny the amount advanced, and to
award damages not exceeding four
times the amount of the advance, which
of course would be paid over to the
complainant.  Section II, however,
contnined a proviso,

“that no such order for the repayment of
any moncy shall, while the same remains un-
satisfied, deprive the complainant of any Civil
yemedy by action, or otherwise, which he might
have had but for this Act ;”

and it was further provided that,
in the event of non-payment, the
Magistrate- might order the party to
be imprisoned with hard labor for
a term of three months or until
the money should be sooner repaid.
He (the Vice-President) thought that
aperson who was imprisoned with hard
labor for three months under this Act
ought not to be linble to be imprisoned
again under the process of a Court of
Civil Judicature,

There were other points in the Bill
which required amendment, but as
they were mere matters of detail, he
would not enter upon them at present.

The question for consideration now
was, whether we should provide a new
remedy for brenches of contract, or
leave them to be'denlt with under the
ordinary law. The Honorable Mem-
ber for Bengal had said that, by pass-
ing this Bill, we should bo cnacting
one law for the rioh and another for
the poor, and the Honorable Member
had gone into statistics to show that
the ryot was not a Inborer. Now we
were not discussing the question whe-
ther the ryot was a capitalist, or a
gentleman living on his own estate ;
but we were considering whether, in
the case of contracts entered into for
small sums, we should drive the par-
ties into Civil Courts of Judicature,

The Fice-President
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or give them summary redress. The
Honorable Member for Bengal had
said that there were 28,200 ryots em-
ployed by the Bengal Indigo Company,
to whom, upon an average, advances to
the amount of about 75,000 rupees
were annually made, which would
come to about three rupees cach man ;
and he asked if that was sufficient for
aryot to live upon for a year ? But
he (the Vice-President) believed that
in the contracts it was provided that
the ryot should be paid at the end of
the season ot the rate of a rupee for so
many bundles. But that was not now
the question. The purpose of the
Bill was simply to protect -certain
interests which would certninly be
jeopardized, whether the amounts
advanced were lavge or small, if sum-
mary redress were not given. He
(the Vice-President) did not come to
enter into the question' whether this
Bill was for the protection of Indigo
Planters or any other interest. Had the
Bill been brought in for the protection
of Planters alone, he should have con-
sidered it his duty to give it his sup-
port. It had been said that such cases as
breaches of contract should not be made
the subject of Criminal - prosecution,
but ghould be left to be dealt with by
the Civil Courts. It was very difficult
however to draw the line where Cri-
minal jurisdiction ended, and where
Civil began ; and what we had to con-
sider was whether we might not be
doing serious injury to a great interest,
if we refused to provide’ summary re-
dress for such breaches of contract.
The Honorable Member for Bengal hgd
said ds minimnis non eurat lex. 1t would
be do minimis, if wo were considering
the case of one ryot only. But we
were considering thae question ns re-
gards the protection of & large and im-
portant interest which was at stake,
He would ask the IIonoruble Mem-
ber, with reference to the 23,500 ryots
who, he said, had received advances
to the amount of about.75,000 rupecs,
what would be the cousequence if these
men were to bo dragged hefore the
Civil Courts, and in default of pay-
ment, cast into prison ?. . According to
the Code of Civil Procedure, the party-
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ati whose suit the defaulter might be
imprisoned, would be obliged to sup-
port him in idleness, paying for his
subsistencs four annas a day, or six
annas a day in case of illness, What
would be the effect? Why, the whole
amount of advances, the 75,000 ru-
pees, would probably be gone in four
days. Besides it was not right that
these parties should be imprisoned at
the expense of the complainant, but
their imprisonment ought to be free of
expense to him. He (the Vice-Presi-
dent) thought that such small con-
tractors, if imprisoned, should be kept
at the expense of the Government ;
nor did he think it unreasonable that
they should be kept to hard labor to
defray the expenses of their keep
instead of living like gentlemen in
idleness on the Civil side of the jail.
The Honorable Member for Bengal
had cited: two cnses, that appeared
to be complicated, determined, he (the
Vice-President) thought, by Lord St.
Leonards in the Court of Chancery,
which did not seem to have any bear-
ing upon the present question. Lord
St. Leonards was reported to have
said that he would not award specific
performance, becanse the Court could
ot enforce it. Nor would the Magis-
trate do so. It did not require the
learning of Lord St. Leonards to tell
us this. The Bill merely suthoriz-
ed the Magistrate to sward specific
performance, if he could enforce his
order. Section IT provided that the
Magistrate might order the persou com-
plained against, “if it be possible, to
perform the contract, or get it per-
formed according to the - terms there-
of” Were we to assume thats gentle-
man who held the high position of &
Magistrate was unable to determine 80
simple & question, and that he would
order a person to perforin an impossi-
ble contract ? He (the Vlce-Presxdet!t)
could hardly conceive that o Magis-
trate would be so incompetent a8 to do
anything of the sort. It was provided
by Section 1V of the Bill, and very
properly so, that, “ if it shall :ppt.'sarI to
the Magistrate that the contract has
been obtained by means of fraud, force,
or intimidation, the complaint shall be
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dismissed.” Now was not the Magisirate
cqually capable of trying that simple
matter of fuct as & moonsiff ? It might
be said that, if the moonsiff tried in the
first instance, his decision was not final,
and that an appenl would lie from his
decision., But were parties in cases
of such small amounts as three ru-
pees to be allowed to have the right
of appeal to the Zillah Judge? He
(the Vice-President) thought that
the Magistrate was quite as com-
petent to determine cases of fraudu-
lent contracts as the Zillah Judge.
It did not require loarning but experi-
ence to try these cases. It was not
a question of law, butsimply of fact,
that would have to be tried. This
Bill indeed made some kind of provi-
sion as to this important matter, which
did not appear to him to be sufficient.
Section VI provided that * the word
¢ contract’ as used in this Act, shall
extend to contracts and agreements
in writing, duly witnessed and stamped,
of which a copy shall have been depo-
sited in the Magistrate’s Office within
one month from the date of execu-
tion.” The depositing would no doubt
be evidence, and very good evidence,
that the complainant at the time of the
deposit alleged this contract to have
been subsisting. But it would not bo
evidence that the other party was not
induced to enter iuto that contract by
meuns of fraud, force, or intimidation,
or that the other party knew of the
contract being so deposited. Some
better mode wns therefore necessary,
but as that was a matter of detail, he
would leave it for consideration in
Committes. 1f some provision were
introduced, requiring a certificate from
the Magistrate that the persons who
wara alleged to have entered into &
contract deposited in his Office had
appeared before him, it would be hard--
ly possible to have better evidence.
Even in such s case, it might happen
that o person might appear before the
Magistrate by mesus of fraud, force, or
intimidation practised upon him, but
that could not be avoided under any
circumstances. The Civil Court might
be deceived in a case of this kind. But
the - Civil Court would endenvor to

-
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guard agninst it, and so would the
Magistrate who would be equally com-
petent, Some provision might be mude,
requiring that a Deputy Magistrate
should be deputed for the duty, before
whom the contracting ryots should
appesr, whose duty it should be to
seo that the contract was duly stamped
and sealed, ond who should sutisfy
- himself that the persons eutering into
the contract were free agents. IHe
(the Vice-President) did not propose
nt present to onter into the details of
that matter. He merely threw this
out as o suggestion for the considera-
tion of the Henorable Members to
whom the Bill should be referred.

The Bill then provided that no com-
plaint should be reccived under- the
Act for the breach of any contract made
for a-longer term than oue year. e
thought that it would be suflicient to
provide that no contract should be
enforced under the Act, cxcept within
year from the date of its execution. If
the parties chose to enter into contracts
for three years, or for five years, he saw
no objection to their doing so ; but.he
would leave the party complaining, if
he allowed the first year to pass, to the
Civil Courts for redress.

Again, it had been eaid, that this
Bill would be in the nature of one-sided
legislatjon, inusmuch as it imposed
hard labor on the ryots for breach
of contract, and not on the other party
for obtaining the contract through
fraud, force, or intimidation. But this
Bill did not nttempt to provide a com-
plete remedy in all cases. It dealt with
the peculiarity of small transactions,
for which no remedy could be obtained
in a Civil Court. Under the Penal
Code, o person who used fraud, force,
or intimidation could be punished ; and
so any contractor who forcibly com-
pelled men to labor for him, might be
punighed.  So in like mauner, would the
ryot, if you could prove that, at the
time he received his advance, he never
intended to perform his contract. Dut
how could you prove it 7 It was not
like the case of the man named Dando
.in England, who usz=d to go into the
Oyster shops without a shilling in
his pocket, and after eating as many
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Oysters us he could, walk away with-
out paying for them;he was even-
tually punished, because, on being
searched, it was discovered that he had
no money in his pocket, and he was
therefore convicted of fraud on the
ground that, when he ate the Oysters,
he Lad uo intention whatever of pay-
ing for them. But’ that was a very
different case from the present. How
could it be proved that the ryot, at
the time - of receiving his advance and
entering into his contract, did not
intend to fulfil the contract ?  That was
what was required to be proved under
the Penal Code.  Under this Bill, how-
ever, nll that was required to be proved
was that the ryot, after receiving an
advance, had cntered into a contract,
and that he afterwards refused to per-
form it. Then the Honorable Member
for Bengnl had said, how could the
Magistrate know that the full amount
of the ndvance had been obtained ? By
bringing in o Bill on the same subject,
the Honorable Member had himself
admitted that the existing law was not
sufficient to deal with such cases.
He (the Vice-President) would ask
the Honorable Member, supposing the
cnse were one for a specific perform-
ance pending the suit, as provided by
his Bill, how could the Judge say whe-
ther the money was adequate or not ?
The question was by no means a question
of advance ; it was simply a contract to
perform a certain work, and the
advance was given to enable . the man to
carry out his contract, for the ryot
might be a poor man and not a Capital-
ist. He (the Vice-President) saw no

“difference in .principle. befween n case

where advance was made, and a case
where advance was not made. Once
prove that the contract had been broken,
and that o large interest was at stake,
and it mattered not whether the ryot
hnd received an advance or not. The
non-receipt of an advance might be
plended before the Magistrate by the
ryot ouly as ‘areason why he should
not be put to hard labor. But he (the
Vice-President) saw no reason why
his taking the advance, like the recruit
who took his shilling, should render
him liable to hard labor, whereas, if he
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took no advance, he would not be so
linble. Were there no precedents.?
Were there no cases in England or in
this country in which persons were
held criminally vesponsiblo for breach of
engagemeut, because a large intorest
was at stnke 7 Look at the case of the
soldier, who deserted after recciving
his shilling ; he might be punished with
death. Look at the sailor ; he was
liable to be punished in the same way.
Look at the Merchant Seaman ; he
was liable to be punished with three
months’ imprisonment with hard labor,
and in addition to it, to forfeiture of
wages. Why was it not said that the
ship-owner should be left to the Civil
Courts ? Because the law saw a large
interest at stake. Then in Eugland
there was a law which rendered laborers
refusing to perform their coutract linble
to imprisonment with hard labor for
threemonths, and there was an instance
of a man who contracted for the dig-
ging of a well and Lord Ellenborough
treated him as liable under that law.
In that case of Lowther against Lord
Radnor for levying a distress on the
goods of Lowther for disobedience of
an order of the Justices for the pay-
ment of certain wages to the man who
had so contracted, it was held that
such a petty contractor came within
the scope of the Statute 20 George
I, c. 19, but that that law did not
make the employer liable to three
months’ imprisonment with hard labor
for not paying his wages. The 4th
Geo. 1V., c. 84, did not give the
same power over the muste!' as 1t gave
over the servant. It prpv_ldcd —

« And if it shall appear to such Justice that
any such servant in hushandry, artificer,
uﬁco printer, handicraftsman, miner, col-
lier, kielman, pitman, glassman, potter,
laborer, or other person, shall not have ful-
lled such contract, or has been guilty of sn
other misconduct or misdemeanor as aforcsaid,

it shall and may be lawful for su¢h Justice to
commit every such person to tho House of
Correction, there to remain and bo held to
hard labor for a rensonable time mot exceed-
ing three months, &c.”

Th t was exactly what this Bill
pmviged. Bat it was said that the

English
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That however made no differenco.
The question simply was whether these
swall contructs should form the sub-
Ject ofu Civil suit. The Planter might
have mude all his arrangements for
wanufucturiug the Indigo, sud his
plant might be lying idle, while the
ryots would tell him, * We will not ful-
fil our contract. You can bring your
action in the Civil Court by applying
to the Moousiff on stamp papor, and
then if he decides agaiust us, we will
appeul to the Zillah Judge.” All this
whilo the Planter’s cultivation would
be at a stop. Was not that putting a
large interest at stake ? He (the
Vice-President) did not think that
we should be violating any of the
principles of jurisprudence in pass-
ing this Bill. Its principle had been
ndmitted by the Imperial Parlia-
ment, and why should not a Bill
be framed on the same principle pro-
viding for particular interests in this
country ? The Honorable Member for
Bongul himself admitted the principle
by bringing in bis Bill. But what did
he propose ? Why, simply that the
ryot should be sued in the Civil Court,
an order of specific performance issued
agoinst him, his property attached
under the Code of Civil Procedure if
he should bs unable to give security,
-and he himself turned out of his lund
at ouce. HHe might thus be ruined more
completely than if he were dealt with by
the present Bill and sentenced to hard
lubor. He (the Vice-President) deni-
ed most cmphatically that this was
a law for the rich and agninst the
poor. It was a law for providing
spocial protection, which, if not pro-
vided for, would be injurious to a
large interest. It was on that ground
that e (the Vice-President) support-
ed this Bill. Lookiug, therefore, at
the present state of the Civil Courts
of Judicature in this couutry in which
an appeal was allowed even for the
smallost mnount, and counsidering thnt
it had bLeen admitted that Moonsiffy
generally could not be trusted to decide
small cascs of fifty Rupeenls withzut an
appeal, it ed to him that jg,
w’opu‘ﬁbo in}gm in the last degree,

Act applied only to laborers.

iu cases of breach of contract for sinall



235 Breach of

amounts, to compel the parties to resort
to the Civil Courts for redress under
these circumstances.

Mg. BEADON sanid, the extremely
nble nddress of the Honorable and learn-
ed Vice-President rendered it unneces-
sary for him to answer several of the
objections which had been taken to the
Bill. But there were one or two points
on which he wished to say a few
words.

The Honorable and learned Judge
(Sir Charles Jackson) had attempted
to place the Government on the horns
of a dilemmn by arguing that, whethor
the cultivation of Indigo be voluntary
or not, the proposed law was objection-
able. If voluntary, he contended that
the Bill would be a mistake, inasmuch
as it would deter ryots from taking ud-
vances ; or if not voluntary, the Bill
would prove a source of great oppres-
sion und injustice to the ryots. Ile
(Mr. Bendon) accepted the former alter-
native, and had no doubt that the con-
tracts would be voluntary. Ifany prac-
tieable improvement could be suggest-
ed in the provision which he had intro-
duced, requiring those who made con-
tracts to file them in the Magistrate's

Office within one month after execution,
he would be quite willing to agree to it.
What he meant to observe now was
that the contraots. with which this Bills
proposed to deal, were purely voluntary
contracts, The Honorable and learned
Judge then snid that our object was to
induce ryots to take advances. [Sir
CHARLES JACKSON—I said that
that is the Planter’s object.] Whatever

... mightbe the object of the Planters, that

certainly was not the object of the Bill.
The object of the Bill was simply to
punish those who, having taken
advances and entered into contracts,
afterwards refused or ueglected to
fulfil their engagements. The Honor-
able and learned Judge then referred
to Act XIII of 1859, and m-~ntioncd
cortain proceedings taken under that
Act at Ootacamund, in consequence
of which all artificers there had re-
fused to tnke nadvances, and busi-
+ness was at astand still. With re-
ference to that, he might mention
that, doring the interval which had
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claupsed since the first reading of the
Bill, he had thought it advisable to
mnke some enquiry into the working
of Act XIII of 1859 in this city.
With this view he had put himself 1n
communication with the Master of the
Trade’s Association, by whom he had
been referred to a gentleman, who had
tukon a groat interest in the question,
and who favored him with an inters
view. He (Mr. Beadon) asked him if
he could give him any information
as to the manner in which’ the Act
had operated, and whether it had had
the effect of deterring artificers from
tuking advances. The reply he got
was that the Act had worked most
successfully, and that it certainly did
not operate to prevent any workman
from taking advances. So emphatic
was his informant on this point that
he said that the native workmen were
so anxious to take advances—and
they were of the same class of people
as those who were likely to be affected
by this Bill—that, even 'if they knew
they would be hanged a year hence for
non-performance of contract, they
would still take advances. He asked
the gentleman to be 50 good as to put
his views on the subject in writing,
and shortly before he (M. Beadon)
came down to the Council this morn-
ing, he received a letter from the gen-
tleman, which, with the permission of
the Council, he would read to them.
It was as follows :—

* With reference to our conversation of lust
evening, relative to Act XIIT of 1859, I am
in a position to state confidently that it has
werked uncommonly well in Calentta, and eon-
tinues a great boon to those who have occasion
to employ native artificers and workmen under
contract with advances. The Civil Courts
were of no avail whatever in remecdying the
evil uud the wrong sustained, for which (pre-
vious to the passing of the Act) there was no
efficicnt remedy ; but Act XITI has met the
cuse fully, and has been foand very efficacious

in all rospects.

No diminution whatever would appear to
have taken place in the number of applicants
for advances, since the passing of this Act ; but,
on the contrary, a greater number have come
forward, and among these, & better class of
men, who, previous (o the passing of Act
XIII, would not take advances, conscquent on
the difficalty they experienced in controlling
the workmen employed under them. But that
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difficulty having been removed, and thev fuel-
ing themsclves better sccured against loss, by
doscrtion of their workmen, &e., now readily
accept employment under Europeans, whicl
they wonld not do before.”

The Council would bear in mind
that this was written of Caleuttn,
where there was a Small Cause Court
on the model of which we weare now
establishing similar Courts in the Mo-
fussil, and that it was written of per-
sons who, though artificers and work-
men in Calcutta, were for the most
part occupants of land in their own
villages.

The Honorable and learned Judge
further remarked that the operation of
this Bill would be excessivcly un-
just, inasmuch as, owing to the State
of the weather, or to other engage-
ments, the ryot might at times be
unable to perform his contract. He
observed that, when sowing time
came and a shower of rain fell, it was
absolutely necessary for the Planter
that the land should be ploughed im-
mediately ; but that the ryot might
have some other engagement which
prevented him from going to plough.
He (Mr. Beadon) would ask, what
business had a ryot to enter into two
engagements incompatible with each
other ? But apart from that, the Bill
only subjected a person to punishment
for failing to perform his contract with-
out lawful or reasonable excuse ; and
if he would show good cause for failure,
the Magistrate would not punish him.

The Honorable and learned Judge
then remarked on the effect of Act XI
of 1860 in the Districts of Nuddea and
Jessore. “He observed~ that the ryot
was not a pauper, and cited a large
number of suits which bad heen in-
stituted in those Districts for small
sums, amounting in the aggregate to a
very large amount. The avernge
amount recovered in each of tlw_ae
cases was estimated at forty Rupees in
Jessore and fifty Rupces in Nuddea.
From this ho (Mr. Beadon) argued
that the Act had a;dm,inbly anszes;%d
the pur for which it was p y
and ltfl'nag;z”s;ood deal of money had been
recovered, which might otherwise liave
“been lost. It was because smah con-

[Mancr 16, 1861.

Contract Bill. 238

tractors would not pay, not because

‘they could .not, ' that legislation was

required ; and whether the ryot were a
pauper-or not, hec would Le liable to
Imprisonmoent - with hard Ilnbor under
this Bill, only in the event of his per-
sisting in not performing his lawful
engagement, or in refusing to pay the
damnges which the Magistrate might
award,

The Honorable Member for the
Norih-Western Provinces, iu his speech
from which the Council had derived
much instruction and advantage, ob-
served that he was surprised that,
when this Bill was introducoed, no allu-
sion was made to the circumstances
under which Regulation V of 1830
had been repealed. He (Mr. Beadon)
did not think it necessary to make
a specinl reference to this matter, be-
cause ull the papers relating to it were
to be found in the Indigo Commis-
sioners’ Report. But he would now
state plainly bhow the case stood.
Regulation V of 1830 was repealed
after having been law for five yoars,
in consequence of an order from homes.
It was not shown that the Aot had
worked prejudicially to any class, nor
was its repsal the result of auy enqui-
ry or any expdsition of abuse; but it
was repealed by order of the Court of
Directors on theoretical grounds, be-
cause, though -it provided that the ryot
should be punished if he refused to
fulfil his part of the agreement, it did
not provide a. correspouding punish-
ment for the Plsuter.

The Homnorable Member had asked,
if there would be any objection to fur-
nish the Council with a copy of the
Despatch from the Secretary of State,
relating to the Act passed last year.
He (Mr. Raeadou) certainly saw no
objection to. the production of that
Despatch, and would tanke care that
it should be lsid before the Council.

The Honorable and learuned Vice-
President had pointed out sevoral
porticulars in- which the Bill was
capable of improvement, and Lhe (Mr.
Beadon) generally concurred with him.
With reference however to the Honor- .
able nnd fearned Vice-President's obser-

- vatioge-on the concluding provieo in
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Section IT, ¢ that no such order for the
repayment of any money shall, whilo
the same remains uusatisfied, deprive
the complainant of any Civil remedy,
hy action or otherwise, which he might
have had but for this Act,” he (Mr

Beadon) would only observe that it
was a verbatim repetition of a similar
proviso in Act XIII of 1859, and that
it must be borne in mind that the
amount of advances might bear a vory
small proportion to the amount recover-
od under the contracts, and that a ryot
who had received an advance of five
Rupees for the delivery of produce
worth one hundred Rupees, would go
to jail for three months, or pny damages
equal to four times the amount of ad-
vance, namely twenty Rupees altoge-
ther, in order to escape the payment of
one hundred Rupees by Civil process.
But that, like nll other points of detail,
would no doubt be carefully considered
by the Select Committee.

With regard to the provision in
Section VI, which was a substitute
for registration, he quite admitted that
it was an imperfect substitute, though
at present the only practicable one.
If we had to wait until a proper sys-
tem of registration could be establish-
ed, he was afraid that the passing of
the Bill would be delayed for a long
time, The Honorable Member for
Bengal intended to provide for the
registration of contracts in his Bill
which was read a first time to-day. If
such a provision could be engrafted into
his (Mr. Beadon’s) Bill, he should be
very glad. Butif that were impractica-
ble, he thought that the next best plan

awould be-te require that every contract
should be filed in the Magistrate’s Office
within o month after it had been
exacntad.  Cartainly this would not be
proof that a contract had been volun-
tarily entered into, but it would be
evidence of its execution at the time
alleged. .
With regnrd to the question of ad-
vance, or no advance, he thonght
the difference in principle was this.
Though the woral crime was, porhnps,
not greater in one case than in the other,
yot there was a great difference in the
degree of temptation ard in the proba-.
Mr. Beadon
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bility that the crime would be commit-
ted. Ifa ryotor any other agricultural
contractor engaged to deliver a certain
amount of produce without receiving an
advauce, he would rarely be temnpted to
break his contract, seeing that he
would not reccive his money till the
work was done. DBut the case was very
different when an advance was made.
A poor man suddenly found himself
with twenty or thirty Rupees in his
pocket, and under engagement to deli-
ver n certain quantity of produce a
year hence. IHemight have a marriage
in his family shortly afterwards—and
a marriage in n native family, of what-
ever condition in life, wasalways at-
tended with grent expense-—and =
strong temptation would thus present
itself for misappropriating the advance.
He (Mr. Beadon) thought, therefore,
that there should be a distinction be-
tween the two cases, and doubted in-
deed whether, but for the sysiem of
advances, legislation was necessary.-

He had no further observations to
mnke on the Bill; and hoped that the
Council would allow it to be read a
second time.

The question being put, the Council
divided—

Ayes 7. Noes 2.
Mr. Erskine. Sir Charles Jackson.
Mr. Harington, Mr. Sconce.
Mr. Laing..
Sir Robert Napier.
Mr. Beadon.

Sir Bartlo Frore.
The Vice-President.

So the Motion tvas ‘cairied, aiid the
Bill rend a second time.

Mr. BEADON then moved that the
Bill be referred to a Select Committee
congisting of The Vice-President, Mr.
Laing, Mr. Sconce, Mr. Erskine, and
the Mover, with un instruction to sub-
mit a preliminary Report under the
62nd Standing Order.

Trnr. VICE-PRESIDENT said, his
doties in Court at present were very
pressing, and would continue to be so
until the epening of the ensuing Crimi-
nal Seasious. Iie was afraid, therefore,
that he would be unable to sit in Com-
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mittee on the Bill for at least a fort-
night.

Mn_. BEADON said that he had
no objection to postponing the consi-
deration of the Bill for u fortnight.
The delay for that period was of little
mmportance compared with the value
of the Honorable and lcarned Vice-
President’s assistance.

The Motion was put and carried.

Mg. HARINGTON said, he might
mention that he voted for the se-
cond reading of the Bill, uotwith-
standing that he had spoken so strong-
ly nagainst it, because of the under-
standing that had been come to, that
the Bill, though read a second time,
should not be published at once, but
should be preferred to a Select Com-
mittee to report. Ife thought it very
desirablc that the whole law as it now
stood, in relation to the enforcement of
contracts, should be taken into consi-
deration and reported upon by the
Select Committee to which this Bill
was to be referred ; and he begged to
move, if the forms of the Council would
admit of it, that the Bill which they
had this day read o first time on the
Motion of the Honorable Member for
Bengal, be referred to the same Com-
mittee, and that they be instructed
to take that Bill and the existing laws
iito consideration, and to report on
them also.

MRr. BEADON said that, so far as
that proposal was likely to create delay
in the submission by the Select Com-
mittee of their preliminary Report, he
must resist it. He thought it quite
sufficient to instruct the Select Com-
mittee to consider and report on the
form iu which this Bill should be pub-
lished ; and he saw no necessity for
bempering  the Committee with an
instruction to consider the whole state
of the law relating to Indigo.

Tue VICE-PRESIDENT ssid, he
quite concurred . with the Honorable

Member who spoke last, that it would |-

be better to Jeave the Comn}ittcc at
present to report on this Bill only.
When the Bill of the Ifonorable Mem-
ber for Bengal wuas resd a second
time, he would vo doubt consider it
desirable to refer it to the same Com-
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mitteo for consideration.  Atpresent
it would be prematare to do so.

Mz, HARINGTON said, he had
no wish to cause deluy. Il thought
it would Lo econvonient if the Bill of
the IIonorable Member for Bengul
could be referred at onco to tho Com-
mittee which Lad just heen appointed.
But if tho forms of the Council did
not admit of this being done, he would
ot press his Motion,

-

POLICE.

The Order of the Day being read for
the third reading of the Bill “ for the
regulation of Police,” the Petition of
the British Indian Associntion was
read at the tablo,

Sikr BARTLE FRERE then moved
that the Bill bo re-committed to n
Commitiee of the wholo Council, for
the purpose of moving the addition of
the following words to Section XXI,
as suggested in the ubove Petition :—

“No lherelitary or other Villago Iolice
Officer shall be enrolled without his consont
and the consent of thuse who have the right
of nomination. If any Palice Officer appointed
under Act XX of 1856 (to mako better provi-
sion for the appointment nud maintenance of
Police Chowkevdars, in Cities, Towus, Stations,
Suburbs, and Bazars in the Presidoncy of Fort
William in Bengal) is employed out of the
District for which-he shall huve been appointod
under that Act, he shall not be paid out of the
rates levied under the said Act for that Dis-
trict.”

Agreed to.

The Bill passed through Committee
afier the above amendment, aud the
Council baving resumed its sitting, was

‘reported.

Sir BARTLE FRERE moved that
the Bill be read a third time and passed.

The Motion was carried, and the
Bill read a third time.

Sige BARTLE FRERE maved that
Mr. Laing be requested to take the Bill
to the Governor-General for liis assent,

Agroud to.

SALTPETRE.

Mar. HARINGTON : gave natico
thst he would, on Saturday next, move
the first reading of a Bill to regulste

17
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the mnufaciure o Saltpetre nd the
sole of Salt educed in the manuofic-
ture thereof,

The Council adjourncd.

Saturday, March 23, 186).
PRESENT :

The Hon'ble the Chief Justice, Vice-Presedent,
in the Chair.
1. B. Harington, Esq., | C. J. Lrskine, Esq.,

1. Forbes, Ysq., and
A. Sconce, Esq., oun'ble Sir C. R. M.
Jackson.

‘Tie Members at the Meeting did
not form the quorum required by law
for a Meeting of the Council for the
purpose of making Laws; aud the
Vice-President adjomned the Council
at Lalf past 11 o’clock till Saturdny
the 30th instant, nt 11 o’clock.

Scturday, March 30, 1861.
PRESENT:
The Hon'ble the Chief Justice, Vice-President,

in the Chnir.
Hon'ble Sir H. B. E. | H. Forbes, Esq.,

Frere, A. Sconce, Lsq.,
Hon’ble C. Beadon, C. J. Erskine, Iisq.,
Hondble Mujor-Genl and

Sir R. Napicer, Hon'ble Sir C. R. M.
Hon'blo 8. Laing, Juckson,

H. B. Harington, Esq.,
POLICE.

Tue VICE-PRESIDENT read =a
- Message .informing the Legislative
Council that the Governor-General
had nssented to the Bill ¢ for the re-
gulation of Police.” .

ARMS ACT.
Turg CLERK prescuted to the

Council o Potition from the Anglo-

Indinu Protective Associntion praying.

for the excwmption of the Christian in-
habitants in ¥ndi|\ from the operation
of Act XXXI of 1860 (relating to
the manufacture, importation, and sale
of arms and smmunition, and for re-
gulating the right to keep nud uso the
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sume and to give power of . dissrming
in certain cascs.)

BREACIL OF CONTRACT.

Tue CLERK presented a Petition
from certain Conl and Mineral IPro-
prictors relative to the Bill “ to pro-
vide for the punishinent of breach of
contract for the cultivation, produc-
tion, gathering, provision, manufac-
ture, carringe, and delivery of Agri-
cultural produce.”

Mr. BEADON moved that this Pe-
tition, ns well as the Petitions of the
Protestant Missionavics and of the
Dritish Indian Association relative to
the samo Bill, which were preseuted
to the Council at the last mecting, be
printed and referred to the Select Com-
mittec on the Bill,

Agreed to.

MUXNICIPAL ASSESSMENT (RANGOON.)
Tne CLERK presented a Potition

from certain inhabitants of Rangoon
relativo to the Bill « for extending
certnin provisions of Acts XIV and
XXV of 18356 to the Town and Su-
burbs of Rangoon, and to the Towns
of Moulinein, Tavoy, and Mergui,
and for appointing Municipal Commis-
sioners aud for levying rates and taxes
in the snid Towns.” ' !

Mr. FORBES moved that the Peti-
tion be printed and referred to the Se-
lect Committce on the Bill,

Agreed to.

DREACH OT INDIGO CONTRACTS.

- Tne CLERK reported to the Council
that he had received a communication
from the Home Department, forward-
ing copy of a correspondence with the
Sccretary of State for India relative
to Act XI of 1860 (to enforce the
fulfihnent of Indigo Contracts nnd to
provide for the appointment of a Com-
mission of Enquiry.) A

Mr. HARINGTON moved that
the commuuication bo printed and ve-
forrod to the Splect Committee on the
Bill # to provide for tho punishment of
brench of contract for the .cultivation,
production, gathering, provision, ma-





