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417 Limitation of

thought that the same term should
prevail in this country. Therefore,
though he was quite willing to pass
the Bill as regards that particular
Section, he was not prepared at pre-
sent to agree to the suspension of the
whole law, for there were many points
in it which required careful consider-
ation, and he would wish that the
Bill should stand over till the next
Meeting of the Council.

After some further discussion, the
consideration of the Bill wnas post-
poned. "

The Council adjourned till Tuesdny
the 30th instant at 5 o'clock in the
afternoon.

- Tuesday Evening, April 30, 1861.
PresenT :

Hon’ble Sir Barnes Peacock, Vice-President,
in the Chair.

The Hon’ble Sir H. B. | A. Sconce, ls‘.!qF.J
E. Frere, C.J. Erskit:’e, Qe

The Hon’ble 8. Laing, an )
H. B. Harington, Esq., | The Hon'ble Sir C.
H. Forbes, Esq., R. M. Jackson,

REPEAL OF REGULATIONS AND
ACTS.

Tar VICE-PRESIDENT read a
Message informing the Legislative
Council that the Right Honorable
the Governor-General had given his
assent to the Bill “to repeal certain
Regulations and Acts reluting to the
Procedure of the Courts of Civil
Judicature not established by Royal
Charter.”

LIMITATION OF SUITS.

Tae CLERK presented a Petition
from the Landholders Ia:;d Comn}erc;‘x::
Association of British Indin, praying
an amendment of Act XIV of l§59 (to
provide for the limitation of .Bult!).'

Also a Petition from certain native
inhabitants x'esidingf in the s:xbul;!::c::'
Calcut raying for a postpon
of the :?ell')atign of the above Act.

Tre VICE-PRESIDENT said that,
as these Petitions related to the Bill
which was about to come before the
Council to-night, be begged to mm
that the Clerk be requested to r
them at length,
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The Motion was carried, and the
Petitions read accordingly.

The Order of the day being then read
for the adjourned Committee of the
whole Council on the Bill “ to amend
Act XIV of 1859 (to provide for the li-
mitation of suits),” the Council resolved
itself into a Committee for the further
consideration of the Bill.

Mr. HARINGTON said that he
had employed the short time which
had elapsed since the adjourument, on
Saturday last, of the further consider-
ation of this Bill, until to-day, in
looking into the papers connected with
the passing of Act XIV of 1859,
which this Bill had been brought
in to nmend by suspending the opera-
tion of that Act from the §th May next
until the 1st January 1862, and the
result had been to confirm the doubts
previously entertained by him as to
the sufficiency of the ground shown
for the proposed suspeasion of the law,
certainly to the extent to which this
Bill went. But before procesding fur-
ther, he felt that it was due to the
Calcutta Trades' Association, on whose
Potition they were now acting, that
he should at once call attention to the
fact that the Petitioners in their Peti-
tion had not asked that the operation
of any part of Act XIV of 1859, much
less that the operation of the entire
Act should be postponed by the sus-
pension of the Standing Ovders, aud by
the passing of a temporary law pend-
ing future legislation. The Petition-
ers merely took exception to a single
provision contained in Act X1V of 1839,
and they asked the Council, in pro
aud respectful language, to smend that
provision. This was all that the
Petitioners prayed for. Their per-
fect right to come up to the Coun-
¢cil with such a prayer did not ad-
mit of 8 moment’s doubt. The Pati-
tioners considered themselves aggrieved
by a law passed by this Couucil, and
using, as. had already bocn observed,
proper and respectful language, they
asked the Council to remove what
they, the Petitioners, regarded as s

rievance by amending the law,

othing could be more reasonable or
proper in itself than this. Petitions of a

28
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similar nature were constantly present-
ed to the Council—and what he would
ask was the course of action usually—
he might say almost universally—
observed on the presentation of such
etitions. The course was this. The
‘Clerk of the Council having reported to
the Council that he had received such a
Petition, some Honorable Member rose
and moved that the Petition be printed.
Thereafter any Honorable Member, who
thought proper, brought in a Bill to
amend the law, either in the way prayed
for by the Petitioners, or in any other
way which he might consider prefer-
able, The Bill was read o first time
without debate, and, if it appesred
unobjectionable in principle, it- was read
8 second time also. The Bill was then
referred to a Select Committee for re-
port, and published for a certain period
for general information and in order
that the public at large might have
an opportunity of making themselves
acquainted with the provisions of
the law proposed to be enacted, and
of stating any objections thereto,—
and so exceedingly anxious had the
Council always been that the public
should have every opportunity of
beirg heard upon the Bills before the
Council, that it almost invariably hap-
ned that Bills remained hefore the
elect Committees, to which they were
referred, far beyond the period fixed
under the Standing Orders. The Bill,
which eventually became Act XIV of
' 1859, was in this way before the public
for more than three years previously
to the Select Committee making their
repert upon it. -The Bill having been
reported upon by the Select Committee,
was tnken into consideration by a
Committee of the whole Council, by
which its detnils were finally settled.
The Bill was then read a third time
and passed, and the assent of the Go-
varpor-General having been given to
it, the Bill became law. ' This was the
course of action observed on Petitions
prescuted to the Council of the nature
of the Petition of the Calcutta Trades
Association. This was the course
which Bills, introduced into the Coun-
cil, usually ran under the Standing
Orders of the Council, and he thought

Mr. Harington
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that it was a proper and sensible course,

and oue highly advantageous and useful
to the public.” He submitted that it had
never been the practice of the Council
on a Petition, such as that now before"
them, which simply took an objection
to o single provision of an Act of this
Legislature, passed after the observance
of all the formalities which he had just
described, and which asked only for a
modification of that one provision, to
suspend the Standing Orders, and to
puss hurriedly through its several stages
a Bill to postpone for a long period the
operation of the Act to which the Peti-
tion related, not because they had made
up their minds that the law objected to,
was o bad law-—not because thcy had
satisfied themselves on this point—but
in order that they might have time to
consider whether there was any force
in the objection which had been urged
to the particular provision of Act XIV
of 1859 complained of by the Calcutta.
Trades’ Association, and in order
that other parties might have an oppor-
tunity of bringing forward objections
to other parts of the Act. This he un-
derstood was what they were now asked
to do. He must repeat, however, that
this was not the petition of the Calcutta
Trades’ Association. The prayer of
their Petition was much.more reason-
able in its choracter. Seeing reason to
believe that a particular provision of
the pew law of limitation would
injuriously affect certain classes of
tradesmen, they prayed that that pro-
vision might be amended, but they did
not ask that this should be done by
.means of any special legislation, or with
greater speed than was usunlly observ-
ed in the ameudment of laws passed
by this Council, aud he (Mr. Harington)
could not understand why the Council
should go out of their way to do what
the Petitioners had net asked them to
do. He could not understand why the
Council should volunteer this Bill, and
more especially why they should carry
the Bill beyond the particular Section
of the Act to which the Petitioners
objected. The Petitioners had not
asked that their case might be made an
ex_cgptional one ; they seemed quite
willing to wait the usual of course
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legislation in this Council, and he cor-
tainly saw no sufficient renson for their
d.evmtiug from that course on this ocea-
sion. Let himremiud the Council how
differently they acted in the cnse of
the Recovery of Rents Bill brought
in last year by his Honorable friend the
Member for Bengal, whom he was
very glad still to see in his place,
though it was for the last time. That
Bill also related to a question of limi-
tation, and was introduced to amend
one of the limitation Clauses of Act
X of 1859. Inso fur, therefore, the
case of the Petitioners, to which bhis
Honorable friend’s Bill related, ran on
all fours with the case of the Petition-
ers now under consideration, Two,
or he believed three Petitions wers
presented to the Council against the
Clause of the Act to which he had just
referred, and prayed for relief. The first
of these Petitions was presented on the
81st July 1860, and was ordered to be
printed.. The second Petition was pre-
sented on the 8th- September 1860,
-and the same order wns pussed in res-
pect to it. On the 15th September, the
Honorable Member for Bengal brought
in e Bill to amend the Section of the
Act complained of by the Petitioners. A
third Petition was presented on the 22nd
‘September, which was also ordered to be
.printed, and on the same day the Bill
was read a second time. On the 29th
Soptember, the Bill was referred to a
Select Committee in the usual course.
On the 8th December, the Select Com-
mittee made their report. On the 15th
December, the Council.resolved them-

selves into o Committee of the whole']

Council upon the Bill which was re-
ported upg: the same day. On the
99nd December the Bill, after being
recommitted, was read a third time and
passed, and on the 26th of December
the Bill reccived the nsseut of the
Governor-Geveral. This Bill, there-
fore, nlthough it also related, as he had
said, to a question of limitation, aud

(ArziL 30, 1861.)

affected o very large and a very import-
ant class of the community, Was uot
hurried through the Council, but passed

i the re-
through its severnl stages at .
gulurbintervals of time in accordance

with the Standing Orders. The error
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iu Act X of 1859, which the Bill of
h}ns Honorable friend, the Member for
bben.gal, was introduced to rectify, was
obvious upon the face of the Act, and
thore could be no doubt of its injurious
9ﬂec§s in respect to those reached by
it. The case of the parties affocted
by thut Bill was very much stronger
thz{u the case of the Dotitioners
before the Council, They did not
pretend that the Section “of Act
XIV of 1859, of which they com-
plained, would opernte as a denial
of justice in their case, which
was reully the effact of the Secction
of Act X of 1859 which tho Bill of
last year was brought in to amend, and
yet the Couneil did not think it neces-
sary to depart from the usual course of
legislation in favor of that Bill. The
Standing Orders were not suspended
in order that it might be pushed rapidl
through its soveral stnges. The Bill
took the regular course. The evil
complained of was remedied in what
he might call a perfectly coustitutional
mouner, and no just ground of com-
plaint was afforded to any one. It
certainly appeared to him that, instead
of hurrying through the preseat Bill in
the hasty monner that they were now
doing, they would do well to follow the
careful uud doliberate course observed
in the case of the Bill to which he had
just been reforring. .

He would now pass on to the history
of Act XIV of 18359. Some Honorable
Members were probably not aware that
it was nenrly wwenty years sinco that
Act was first conceived ; but such was
the fagf.” Various amendments of the
existing law of limitation were pro-
posed prior to the year 1842, when
the Indiun Law Comumissioners took
the matter in hand, and in the year just
mentioned, they preparod s project of
law which—with counsiderable modifica-
tions no doubt—eventually became, he
might sny, Act XIV of 1839, Amougst
the Luw Commissioncrs, whose names
were signed to the origiual draft
Act, were Mr. Amos and Mr. Camoron,
two eminent English lawyers.  The
Law Commissioners having proposed
only oge year's limitation in resncct o
cortuin saotions, for the indtitution of
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which six years were now allowed in
the Presidency towns, and twelve years
in the Mofussil, at least on this side of
India, the then Chief Justice of Cal-
cutta suggested that the provision was
comprehensive enough to embrace a
great number of cases, in which the
limitation of one year would be found
too short. On this suggestion the Law
Commissioners made in their report
these remarks :—

“In this country the incomes of men or
their means for discharging the debts they
incur for subsistence, lodging, labor, &c., and
th:e accommodations and supplies they require
f om day to day in the ordinary course of life,
a e, for the most part, received monthly, and
it is expedient that they should be applicd as
they aro received, to meet those current
charges. It is, we conceive, very much for the
general interest, to promote the early scttle-
ment of such debts. This may be done in
some degree, by barring the demand for them
after a reasonable time. Yhen the debt ought
to be settled within a month, a year sccms to
be & reasonable time to allow for seeking the
assistance -of a Court to compel payment,
provided the debtor was within the reach ol
process. . And it is here to be obscrved, that
all the time the debtor may have been absent
from the Company’s territories, and, therefore,
beyond the reach of process, is to be excluded
in computing the period of limitation, which
is a great extension of the English law, by
which a limitation that has begun to run
continues fo rum, notwithstanding subsequent
absence.” :

The Law Commissioners then quot-
ed from Burge :—

“ By the law of Scotland, nctions of. debt,
not founded upon written oblizations, held to
include merchant's accounts, both wholesale
and retail, workmen’s wages, servant’s wages,
_aliments farnishet- to & family or” ' :uestic

- - ““cstublishment, ™ and Touse rents, where thie lease

is vorbal, must be pwsued within threc

years.”

This was the period of limitation
now complained of by the Caleutta
Trades' Associntion. The Commis-
sioners went on to gay—

“By the French Code, actions by keepers
of inns and taverns on account of lodging and
board, by the artizans and work peuple for
payment of their daily labor, &e., are pre-
scribed in six months, #nd actions by merchants
_foy~ommodities gold to persuns, not merchants,
and by servants Lired by the year for their
wages, &c., are prescribed after a year. :

My, Harington
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“ We at present adhere to-our opinion of the
ropricty of the limitation we proposed, and
K:we continued it in the draft now submitted.
But we have requested the Trade Association
of Calentta to consider the subject, and to
communicate to us any observations that may
have occurred to them upon it, as one in which
they are particularly interested, and on which
it is dcsirable to know the conclusions to
which their experience leads them. We have
not yct received o reply from then, and we do
not think it necessary to wait for it ; if we
are favored with a report from them, .we shall
submit it for the consideration of your Honor
in Council.”

Shortly after the submission of this
report, the reply of the Calcutta Trades’
Associntion to the communication
whicli had been addressed to them by
the Indian Law Commissioners, was
received. With the permission of the
Council he would read what they said.

“We are honored with your letter, dated
the 3rd Instant, favoring us with extract of
a prorosed Act of the llgimitution of suits in.
the Courts of Hor Majesty and of the Fast
India Company, specifying certain suits which,
subject to certain exceptions, it is intended
should not be admitted in the Courts unless
they ave instituted within one year from the
time the cnuse of action arose.’

“ We have also been favored with your
note ot the 19th Iustant, forwnrding your office:
copy of the proposed Act for the information
of the Committee of the .Trade Association,
which we represent. ‘ s

‘“ As ngq exceptions are given in your letter,

M
we conclude that you wish us to state snch*

As_appear to us to be desirable, and alsd to
offer such remarks as we may think proper
to lay before the Commissioners, :

*“ We accordingly proceed-to submit such.ob-
servations and exceptions as we have to offer.

*Snits for debts on account of wages of
servants, artizans and laborers—it is very
“desirable-timv these claims_should be, ns"'tlfcrv

“nsually arc;promptly settled. For hive of animals

and vehicles, these accounts, like tailors’ and
shocmakers’ bills, though demanded monthly,
aro frequently not paid for ycwrs, and where
such sccommodation is allowed, it would be bad
to disallow the tradesman’s claim after the
expiration of a ycar, by debarring him from
suing in the Courts for its amount, when. he
finds no other course will' obtnin payment. '~ -

“The same remarks witl apply, though not
€2 stiongly, to retail snpplies of victuals and
acticles of daily consumptiopn, for tavern bills,
for bills for bonrd and lodging, and for lodging
oaly, for the rent of buildings, and on any other
account, subject by established customs to sct-,
tlement by the month or a shorter period. -

‘ By supplies of. victuals and grticles of daily
comsumption, we understand butchor's, baker’s,
milkman’s, butterman’s and other bills of a
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similar nature, connected with the nsual monthly
‘bazar account, but not articles of consumption
obtained from European and native Tradesmon
such as beor, wines, hams, cheese, ton, &c. In
Great Britain, the limitation to one year would
doubtless, apply to bills for groceries, but in
this country, the European establishments, such
asD W 113911 & Co., W. W. Robinson & Co.,
G. “{. Bright & Co., and others, also the
establishments in the China Bazar, could not
be subject to this limitation.

“We understand b{ the printed Act herewith
returned, that in all cases where actual pay-
ment cannot be obtained within the year tzr
bills coming within the meaning of the pro-
posed Act, a written acknowledgment of their
correctness, and & promise to pay in such as
may suit the nature of the transaction, will be
sufficient to form an exception.

“We hope that the ‘case of persons abscond-
ing shortly after having contructed a debt, and
not being agnin heard of ‘within the year, will
be considered an exception.

“ Also where persons have left Calcutta and
gone into the Mofussil, and have been applied
to for payment, by letter, but without success,
such letters being, in many instances, systemati-
cally neglected, these persons to be considered
as having absconded, for purposes of this Act,
pooof being given of despatch of such demand
through the Post Office, and of its delivery by
the Mofuasil Post Office peon, of which the
Post-Masters’ eertificate shall be deemed suffi-

cient proof.

« We of course sec that the effect of the law,
if ft be so passed as to affect all trades, for it
is the custom of almost all trades in Calcutta
to demand payment monthly, will be to limit
credit to one year oreven a shorter period, which
would be very desirable, if practicable, but
which, in many cases, it is not uoder the system

AP

which at present obtaius.” '

On this letter the Law Commissioner
observed :— .
ived that the Trade Asso-

ciation approve generally of the.principle. of
the prop(r;sped limitation, and of the object
intended by it, which they consider to bo very
desirable; if practicable, but they . think that
in some cases, it may not be practicable under

hich at present obtains.
e e o ion 1 tions certain cases, in

« The Association men a
which they think it would be iard to disallow
the tradesman's claim after the expiration ofa
year, but they immedintely afterwards l}otmbu
provision of the proposed Act, by which cfe
anticipated hardship will, we conceive, be suf-
ficiently guarded ngainst, if ordinary diligence
> hey rightly unders

“ They i un
vision inynll 5..,5 where actual rnnynt enn:wt
be obtained within the year for bills comi ns

within the meaning of the p!

wril:t::n acknowledgment of th r.mu:‘:;.
and & promise to pay will be sufficient to

an exception. It will be observed on nfer:n:
to the draft that a simple

« It will. bo-perce

(Arriz 30, 1861.)
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writing, signed by the party liable, or a pav-
ment of any part of the amount duc within the
peviod of limitation, will be sufficiont to open
a new period of limitation within which the
debt may be recovered by judicinl process.

* The Association indeed would seem to be
content with the provision, except in the cose
of persons absconding shortly after having con-
tracted a debt, and not being again heard of
within the year, and in the case of persons
having left Calcutta and gono into the Mofus-
sil who have becn apphod to for payment by
letter without success.”

The Law Commissioners then ient
on to notice the provision contained
in the Bill prepared by them in res-
pect of absence, all tho time of which
they pointed out would be excluded
in computing the period of limitation,
which they remarked was a great
extension of the Lnglish law in favor of
the creditor, and they concluded their
report by observing that upon the
whole they found no ground in what
was stated by the Calcutta Trades’ As-
sociation to alter the recommendations
they had already offered on the subject.
. '"The papers which he (Mr. Haring-
ton) had just read, would show the
Council at how early & period the
partioular attention of the Calcutte
Trades' Association had been called to
the proposed amendments in the law
of limitation, and if that Association
failed closely to watch the subsequent
stages of the Bill brought in to amend
the existing law, there was the less
excuse for any oversight on their
port. It was right, he should men-
tion, that the Section in the draft of
the original Bill, which prescribed
one year's limitation for the class of
suits dascribed therein was, doubtless,
not so general in its wording as the"
Section of the Act of 18589, of which
the Calcutta Trades’ A.uocinion now
compliuiued, snd many suits which would
fall under that Section would probably
not have been affucted by the Section of
the originaé Bill ; but it whufcl&u from
the concluding parngraph of the letter
of the Calcutta ‘Trades’ Association,
which he had read, that the Association
thought it quite possible that the Bill
might be so drawn as to reach every
trade, for they said thot “it was thoe
custom of almost all trades in Calcutta

to demand payment momthly.”
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The dates on which Act XIV of
1859 passed through its several stages,
were mentioned by the Honorable and
Jearned Vice-President on Saturday last.
It might be convenient that he (Mr.
Harington) should repeat them. They
were as follows:—The first reading: of
the Bill took place in July'1855. The
Bill was read a second time on the 28th
of the sume month, and referred on the
same date to a Select Committee for
report. The report of the Select Com-
mittee was presented on the 8th Janu-
ary 1859. On the 22nd January 1859,
the Bill was brought under the con-
sideration of a Committee of the whole
Council, and was reported, after several
lengthened discussions, on the 12th
February. It wns recommitted on the
19th February, and ordered on the
some .day to be republished for two
months for -generul information, On
the 30th April, the Bill was recommit-
ted, read o third time and passed, and
.on the 5th May, the assent of His
Excellency the Governor-Generul was
given to the Bill. ‘During the whole
of this long interval from the first
introduction of the Bill until it passed
_into law, no Petitions were presented
agninst .the Rill".by the Calcutta
Trades’ Association, or by the corres-
ponding Institutions at the other two
Presidencies, although the Bill was
twice published for genmeral iuforma-
tion and with o view to elicit opinions
and objections. Petitions against parts
of the Bill, other than the part complain-
ed of by the Calcutta Trades’ ASssocia-
tion, were presented from other quar-

... ters ; but tothat piticular part of tha”

"law, if he recollected rightly, no objec-
tion was taken by any omne, certuinly not
by any of the Trades’ Associations, and
although it was two years to-day since
the Bill wns read a third time and

. possed, they were now asked for
"the first time, by a Petition presented
only last week, to alter a most important
provision in the Act. - Had the Petition-
ers applied for an-extension of the time

_ which the Act nllowed for the insti-
tution of old claims which would be
affected by the new limitation, to en-
sble them to obtain a hearing for a
number of suits, the cognizance of

My. Harington
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which would otherwise be barred, -on
the ground that they had really over-
looked the particular Section of the
Act which related to old claims, or
that unexpected obstacles or impedi-
ments had arisen in the way of their
instituting claims, which had been al-
lowed to lie over” for considerable
periods, he should have felt more.
inclined to listen to their Petition,
though he could not admnit the suffi-
ciency of the ‘reason assigoned by the
Petitioners in one of the Petitions
which had been read to them to-day
for not having preferred their claims
in a competent Court within the time
allowed by Act XIV of 1859, namely
that they had been embarrassed by the
working of the Income Tax. But the
Calcutta Trades’ Association did not say
that they had overlooked the particular
Section, to which he had just been re-
ferring, and they had not asked for an
extension of the time allowed in that
Section. As already noticed, their
prayer was for the amendment of the
law itself. So fur from the parti-
cular Section relating to the institution
of old claims not being generally known
throughout the country, he had reason
to believe that the very contrary was
the case, and as the best proof that

could be given that he was right in

what he had just stated, he was cre-
dibly informed that thousands of suits

hod lately been instituted in order to

save them from .the operation of the
new law. The suitors in these cases,
never imagining that the ™ Council
would agree_at the last moment to

-suspend -theoperation of the Act, had |

felt that they had no alternative but
to institute their claims, and they had
instituted them accordingly at a great
expense on account of stamp paper
and other law costs, which they might
have avoided, had they been aware that
the operation of the Act would be
postpened for several months. The
consequence would be that the persous
who hud been driven into Court by
the imperative terms of the law,
would find themselves placed in a
worse position than those who, whe-
ther from cavelessness or otherwise,
had overlooked the law, and for whose
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benefit the preseut Bill had been jn.
troduced. He did not think that t;\?s
would be right, and it appeared to him
that, if they passed this Bill, they would
be bound to indemnify all those who,
not knowing that such a Bill would
pass, had incurred the expense of pro-
secuting or defending actions which
had been brought only in consequence
of the stringent terms of the Act,
the operation of which it was now pro-
posed to suspend until the commeuce-
ment of next year. He believed he
might say that the new law of limita-
tion was very generslly approved of
throughout the country. Both Regu-
lation and non-Regulation officers spoke
highly in its favor, and he understood
that it had been extended to most of
the . non-Regulation Districts. The
minds of the community generally had
become familiarized with the provi-
sions of the law. Doubtless all the
mercantile and other transactions of
the last two years, which were sub-
ject to the Statute of limitation, had
been regulated with reference to the
new law, and the various suits reported
to have been recently instituted bore
testimony to the fact that there was a
very general expectation and nssurance

that Act XIV of 1859 would tuke |

effect from the date on which at the time
of the passing of the Act it was ap-
pointed to come into operation, namely
the 5th May next. Under these cir-
cumstances, it seemed to him that it
behoved the Council to pause and to con-
sider well before they passed a Bill, the
effect of which would be to throw the
whole - country back again, for some
" monthé ut least, upon the old, and what
he had hoped, might now be regarded,
as the exploded law—upon a law which
was condemned as s bad law upwards
of twenty years ago, and declared to
require large amendmente,—-ant} to de-
prive the country .for & considerable
time of o law which took twenty years
to mature and pass, which was gene-
rally considered an excellent law, and
to only a single Clause of which had any
objections been taken up o this time.
But this was notall. A fqrther effect
of passing the present Bill would be,
that it would unsettle men’s minds a3
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to the future, for no one would know
\§'h§t was oventually to be the law of
hnptation, and the community, in regu-
lating their transactions which might
be affected by the law of limitation,
would have no certain law to guide
them. Suits which ought to be brought,
might be held back. Suits which might
safely be held back, might bo brought.
In short, no end of confusion would
cnsue, and, as remarked by him on a
.fog'mor occasion, he feared that much
injustice might be committed, He could
not help thinking that proceedings, such
as those in which they were then en-
gaged, were calculated seriously to
shuke the confidence of the public in
their legislation as showing there was
no certuinty in it, and in themselves
a8 o legislative body. People would
thiuk that that legislation must have
been of a very hasty, ill-digested and
ill-considered character, which could
bs shaken by n Petition like that of
the Calcutta Trades’ Association, or
which could not stand the ordeal of
such a Petition as that, and the suspen-
sion of the operation of which could
be 80 easily and so expeditiously pro-
cured. Who would care to study thoir
projects of law, when a Patition pre-
sented by & small—though it mnight be a
very respectable and influential Section
of the comtmunity—could, at any time,
even just when an Act passed years be-
fore, after much deliberation, was about
to come into operation, obtain its
suspension without any enquiry being
made, and that, as he had said before,
not because the Council were satisfled
that the law was bad, for, so fur as he
understood the general fesling of the
Council, opinions were the other way,
but in order that time might be gained
to cousider whetlier those who passed
the law might not possibly have buen
wrong in one of the provisions. He
did not mean to say that thoir laws
were to be like the law of the Medes
and Persinos, which altereth not. If
error had been committed, let it be
shown, acknowledged, and rectified.
Ia nothing, perhaps, was the imperfoc-
tion of human wisdom and anderstand.-
ing more conspicuous thaa in the work
of legislation. This was abundantly tes-
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tified by the numerous declaratery and
explanatory Acts, and Acts to amend
Acts which were to be found in the
Statute Books, But constant changes
in the laws of a country must be bad-
and highly injurious to the country
and the community at large, and he
contended that no law which had been
passed after full consideration, should be
modified, unless upon the clearest proof
of error, or unless circumstances had
8o entirely altered, that the law was no
longer applicable, much less should
any suspension of the operation of a law
be permitted, unless upon the occurrence
of an emergency which should appear
to leave no alternative. Ie could not
perceive that any such emergency had
arisen at this time, which rendered ne-
cessary, or which would justify the pass-
ing of this Bill. He did not propose
to enter at this time into the large ques-
tions, ns to whether limitation laws were
just, expedient, or politic laws or not,
or as to whether the plea of limitation
was an honest plea, or a pleaof which an
honest man could ever properly avail
himself, or os to whether it was or was
not an Utopian idea to suppose that a
healthy state of credit could be produc-
ed by means of & 'limitation law. But
confining himself to Act XIV of 1859,
he must be allowed to say, that,looking to
the great care, consideration and labor
bestowed in the preparation of that
Act, of which he could speak from per-
sonal observation, having been a Mem-
ber of the Select Committee ; remember-
ing how anxiously and carvefully every
Section of the Act had been discussed
and weighed, and bewing in mind the

great’¥id abl® men who had taken part |

in the preparation of the Act, the Ho-
norable and learned Vice-President
and his learned predecessor Sir J.
Colvile, the Honorable and learned
Judge opposite (Sir Charles Jackson),
and his learned predecessor Sir A.-
Buller, Messrs. Amos, ' Cameron,
Millett, Eliott, Borradaile, Ricketts, and
Currie, the present Lieutenant-Gover-
nor of Bengal, and others, hedidnot think
there was much likelihood of their
having fallen into error in settling the
provisions of the Act, and he felt sure
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that they ought not to allow their con-
Afr. Harington
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fidence in the soundness of the Act to
be disturbed or weakened by the Peti-
tien, which had been presented to them
on the part of the Calcutta Trades’
Association.

With regard to the Trades’ Associa-
tion, he must say he thought that
they could not have sufficiently consi-
dered the Act, and that they had com-
plained of the Section of the Act, men-
tioned in their Petition, without ade-
quate cause. The Petitioners in the
last paragraph of their Petition com-
plained of the ex post facto character of
ActXIV of 1859. No doubt, it was an
ez post facto Act, inasmuch as it applied
to claims created before, as well as to
claims accruing subsequently to, the
date fixed for the Act to take effect ; but
the Act contained a Section which
allowed two years from the date the Act
passed for the institution of old claims,
which, at the time, was considered quite
sufficient by the Council. The Act
would, in no way, interfere with trades-

‘men giving their customers any length

of credit that they pleased. So long
as it was agreed that & sum of money
was not to be considered as due, and

- therefore not payable, until a cer-

tain -time, until that time - expired,
there could be no cause of action.
It was scarcely necessary to add
that- the period of limitation began
to'run only from the time when the
cause of action accrued. It seemed to
him that the Calcutta Trades’ Asso-
ciation must have overlooked Section
IV of the Act. That Section pro-
vided that—

“If, in respect of any legacy or debt, the per-
gon who, but for the law of h?r{xitation, woulcll,e be
liable to pay the same, shall have admitted
that euch debt cr legacy or any part thereof is
due, by an acknowledgment in. writing signed
by him, a new period of limitation, saccording
to the nature of the original liability, shall be
comguted from the date of such admission ;
provided that, if more than one person be liable,
none of them shall become chargeable by rea-
son-ouly of a written acknowledgment signed
by another of them.”

In connection with this Section, he
might mention a circumstance which
would show the Calcutta Tradesmen
that, when the Bill was before the

432
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Pouncil, he Was not unmindful of {}ejr
interests. Originally there was o second
Proviso to the Section whicl, he had
Justread, which required that in every
case in which the acknowledgment
mentioned in the Section could huve
been registered by virtue of any law or
regulation in force gt the time and
place of the siguing of the acknowledg-
ment, it should be registered within
three months from the date thereof.
From a remark which fell from the late
Honorable Member for Beugal, he (Mr.
Harington) saw at once how injuriously
this proviso would affect the tradesmien
of the Presidency towns in respect of
their up-country customers, and -he
moved in consequence the omission of
the proviso. Iuspeakingon the Motion,
he instanced the case of a Calcutta
tradesman applying by letter to au
Officer in a distant station for payment
of a bill whick had been sometime due,
and receiving a reply acknowledging
the debt and containing a promise to

pay. He pointed out that this ackuow-
ledgment and promise would not avail
to exempt the claim from the operation
of the law of limitation, or to give the

tradesman the benefit of the Section,

unless the reply was registered ; but

that the Officer could scarcely be

expected to go through the form of rogis-

tration, aud that the formalities requir-

ed by law for registering deeds would

prevent the trodesman from fulfilling

the conditions of the Section as it now

stood. The Councilagreed witli him, and

the proviso was ordered to be siruck out.

He repeated that this would show the

Calcutta Tradesmen that their interesss

‘and convenience hsd been kept in
view by the Council in settling the

details of the Bill. As Section 4 of

the Act was now framed, ro tradesman

oughttoexperienceany.diﬁicqltymkeep-

ing his outstanding claims alive. Every

acknowledgment of a debt would give

% new starting point, sud if an acknow-

ledgment, which might justly bo de-

manded, was withheld, it was for the

tradesman to consider, whether the

time had not arrived for instituting an

action. Then it seemed to be supposed

smen that absence at home

by some trade
oz furlough, which, in the case of both
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Ciriland Military Officers, often extend-
ed to three years, might couse a just
claim to be barred under the operation
of the new law of limitation. A refer-
ence to Section 13 of the Act would
thow at once that this was cntirely a
mistake. That Section declared that—

“ In computing any period of limitation re-
scribed by this Azc&, the time during which ptlxe
defendant shall have been absent out of the
British territories in India, shall be excluded
from such computation, unless service of a sum-
fuons o appear and answer in the suit can, dur-
ing the absence of such defendant, be made in
any mode prescribed by law,”

He believed he was right in saying
that there was no mode prescribed by
law for serving a summons on a defend.
ant who was out of the country,
Considering thercfore that, with i)
these safeguards, the tradespeople of
Calcutta could not be injuriousl
affected by the operation of the Section
of Act XIV of 1859 referred to in the
Petition of the Calcutta ‘[rades’ Associ-
ation provided they were commonly
vigilant and active and properly mim{-
ful of their own interests, he could see
no reason for any modification of that
Section, and as this was the only Section
complained of by the Calcutta Trades’
Association, it followed he thought
that there could be no ground for
their going on with the present
Bill. He begged therefore to move
that the further consideration of
the Bill be postponed until the st
January 1862. He would only add
that, if any Honorable Membpr would
toke.upon himself the responsibility of
bringing in a Bill to amend Act X1V of
1859, be would give the Bill his best
consideration. He would not promise
to support the Bill, but he skould pro.
bably not object te allow the Bill to be
read a second time without binding
himself to the principle of it, in order
to give the public an opportunity of
expressing their sentiments upon it,

Mz. LAING said, the consideration
which he had been sble to give thig
matter since Saturday last, had satis.
fied him that we ought to pass thig
Bill in the form in which It had Leey
introduced by the Honoruble aud leam.

29
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ed Vice-President. The real guestion
ot issue was, whether we should give
the Petitioners the opportunity of
recovering their claims, or allow their
rights to be barred under a Statute
of limitation greatly shortening the
usual period, when they came forward,
objecting to it, and saying they were
taken by surprise. The question was
not one of abstract legal principle or
of moral right, but purely of commer-
cial convenience. «As a matter of right
and principle, a man should pay a just
debt after sixty as well as after six
years. But convenience stepped in
and snid, there was a term beyond
which accounts must not, be kept open,
and claims indefinitely suspended.

* That period had been fixed by the

experience of the greatest commercial
nation in the world, namely England, at
six years, and various attempts to alter
the period had been stendily resisted.
Now all the theories that could be
advanced, failed to satisfy him that the
sound common sense of John Bull was
far wrong in such a matter, It had
been repeatedly attempted to alter the
period in England, but the practical
sense of the commercial community

had induced them to adhere to that.
If there was any difference.

rule.
in this respect between England
and India, it was in favor of a longer
period in India. The facilities of inter-
course were much greater in England
than in India. He therefore felt no
hesitation in saying that no amount
of abstract theory” would weigh with
him in a matter of this sort in com-
parison with the common sense of

the' commercial community. The Peg-

titioners might have been supine
formerly. Whatever the reason was,
and whether they were right or
wrong in not having been alive to
their own interests at an earlier period,
it was clear that & large portion of the
commercial community in Indiaobjected
to the law now, and had represented
that their rights would be seriously
uffected by it. In that case there
could be no doubt that the subject
ought to be re-considered. Seeing
the:efore that the question must be re-
opened, was it better, he would ask,

Myr. Laing
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that in the meantime we should let
the Act come into -operation, or
suspend it ? Mo thought there was
the gredtest possible advantage to be
derived from the course proposed by
the Honorable and learned Vice-Presi-
dent, of suspending the Act and leav-
ing things just as they were. If this
were not done, the inevitable result
must be that a mass of suits would be
brought to save actions from lapsing,
which would otherwise not have been
brought. Hehoped he should not be
offending his learned friends on either
side of him, by saying that he was not
such a great admirer of law-suits as to
wish tosee them multiplied. On the
other haud, it would be equally embar-
rassing, where those suits were not
brought, that the parties interested
should be deprived of the opportunity
of recovering their just claims, and
debtors should be relieved from their
legal obligations, by the operation of
an Act which might be altered in three
months.  He therefore thought that
all the arguments which could be urged, -
were in favor of the immediate suspen-
sion of the Act. He could not con-
ceive that any man had a vested right
in getting off the payment of his just
debts. -As he said before, it was a
matter of purely commercial conveni-
ence that g line must be. «lrawn some-
where or other. It therefore seemed
to him that the whole argument of
practical couvenicnce was .on that
side, ond the only thing in the shape
of an argument on the other side was
that it was very inconsistent and un-
dignified for a Legislative Assembly

1o rexerse a law passed by them.

Mgr, HARINGTON remarked, he
did not say reverse, but suspend the
operation of a law.

Mr. LAING resumed. It came to
the same thing. His argument was that
there was a great practical convenience
in suspending the law, and the only
arguraent against doing so was drawn

from the supposed dignity of this as-

sembly. He could admit that argu-
ment if any violent pressure were forc-
ed upon us from without. If we had a
large -‘mob thundering at the door, or

_invading the Chamber, then he might
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agree with the Honorable Member for
the North-West that we should die
like Roman Senators in our senis
rather than yield aninch. But among
the five or six very respectable gentle-
men below the bar who were doino
them the honor to listen to their
proceedings, he saw no pikes or caps of
liberty, and nothing in their demea-
nor to make him fancy that they were
Robespierres or Dantons ; and he really
thought that we might deliberate upon
what was expedient or proper on the
present occasion without the imputa-
tion of yielding to intimidation or the
risk of our motives being misrepre-
sented. In all such casos we had only
to do what was reasonable and sensible,
and he thought that, by so doing, the
character of this assembly would rise
in public estimation. He would not
trouble. the Council with any further
remarks,. and would conclude with the
expregsion' of a hope that they would
pass this Bill.

Mg. SCONCE said, he could well
understand that any person who cater-
tained the strong opinions which had
been expressed by the Honorable Mem-
ber who had just sat down with res-
pect to 'the change made by Act XIV
of 1859 in the limitation applicable to
suits brought torecover money due upon
the sale of goods, should thoroughly
concur in the necessity for passing the
Bill which had been introduced by the
Honorable and learned Vice-President.
Upon that point he (Mr. Sconce) pro-
fessed' to have formed no opinion. It
seemed to him to be sufficient to
know that the law, of which they
were now called upon at so- short
notice to postpone the operation till
the 1st January 1862, was cnacted
two years ago, and that it had previ-
ously ‘undergone much discussion by
parties perfectly competent, as we might
suppose, to give'the whole question
of limitation the best consideration.
Without venturing to offer any opinion
on the question whethcr the 8th Clanse
of thé 1st Section of the Act (realiza-
tion of claims for money on account of
goods sold) should be confined to thr;;c
years or be enlarged to SIX xmf L
folt himself bonnd to oppuse ‘the fur-
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ther proceeding of this Bill. Tho
Honornble gontleman who had just
sat down eaid that we should confi-
deuﬂ_y rely on the opinion of the com-
mercial community which they had
expressed in favor of this Bill. Oa
the contrary, he thought that the
opinion of the commercisl comnunity,
50 far ns that was to be gathered from
their acts, was quite the other way.
The law was not confined to Culeutta.
It extended to Madeas and Bombay ;
and, without considering, as he had no
means of doing, what might be the
cffect of the law in those Presidencies,
it sccmed to him- that the utter
silence of the commercinl communities
of thoso Presidencies, as to the opera-
tion of the new law of limitation, b
no menns supported the opinion which
hnd been expressed here.  Thoy seemed
to him to sit down quite content
with the luw. He knew not, as had
been said, whether the strong common
senso of John Bull had induced the
English poople to fix the period of
limitation at six years; but if it were
80, he might ask the Council to recol-
lect the old proverb that, when
men changed their country, they
changed their minds. The tradesmen
of Madras and Bombay very probably
ngreed with the promoters of the
Act of 1859. They probably felt that
the Act was founded on a right princi-
ple, and if they were called on in any
way to sacrifico the kindly feeling that
might be supposod to be manifestod in
ollowing debtorsa longer accommoda-
tion, they might be sensible that, on the
whole, the more stringent law would
ratc more to the public benefit s
well as to their own vnnhgo as cre-
ditors. But however that might be, no
ohjection whatever had been taken to
Act XIV of 1859 by the other I’resi-
dencies, and surely the inference to be
drawn from this fact was quite dif-
ferent and of another kind than that
pressed upon the Council by the Honor-

able gentleman,
Then the law affected the Straits nlso,
and how would you deal with poople
to be

there 7 Were they to be sup
dissatisfied also ? He did not say whe-
ther this was a matlter affecting the
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dignity of this Council or not. But he
could not help saying that, considering

the weight which all legislatures at-

tached to the -stability of their enact-
ments and the matured principles that
determined their proceedings, it was
& most material argument to say that
we should not at the eleventh hour,
within one quarter of the twelfth hour,
without any previous intimation of dis-
satisfaction, suspend all the rules laid
down for the cogduct of the proceed-
ings of this Council in order that we
might postpone the operation of a law
which he was justified in saying the
vast majority of the people entirely
accepted and were prepared to sce
carried out. He had no share in the en-
actment. of the law which was now
under discussion by the Council. The
law was passed shortly before he
bad the honor of a seat in this
Council, and so far he begged to be
permitted to say that personally he
had no interest in advocating one
' Section more than another. But he
““thought that a good deal might be said
apart from anything he had yet said
against the proposed suspension of the
Act. It was not merely a question of
a debtor not paying within any time
“what he justly owed. There was a
" good deal more in the Act than the
relation of creditor and debtor. He
“'would refer to the 1lst Clause of the
1st Section of the Aét which related to
. suits to enforce the right of pre-emp-

tion. . By that Clause the period of |

limitation for the institution of suits
to enforce the right of pre-emption
was reduced to one year. Hitherto
the law had allowed 12 years. Now,
--it was obvious that the operation of
this new Clause necessarily cor-
roborated the title of a purchaser
whose purchase dated beyond one
year.
to property on the ground of a right
of pre-emption, all persons who had
purchased auny property, and whose
purchase had been made for more than
one year before the claim was preferred,
had acquired a right by the Act which
the suspension now proposed would
nullify. He would also refer to Clause

C which reluted to suits to set aside
Ayr. Scones
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the sale of any property, moveable or
immoveable, sold under an execution of
a decrec of Court or of Revenue Officers
or for arrenrs of Government Revenue
or other demands recoverable in like
manner. Ia such cases the period of
one year was also fixed. Therefore,
up to the 5th May coming, such proper-
ties which might have been purchased
beyond one year would be barred
against any demand that might be made
by en adverse claimant. If you re-
laxed the right which you had aslready
created, it seemed to him that you in-
juriously invalidated the interests that
had Leen acquired under that Clause.
In the same manner he might refer to
the 4th Clause which related to leases
granted by the Revenue authorities, and
accepted it might be in some degree
under the guarantee offered by this Act.
He knew not but there might be other
interests which would be affected by the
proposed suspension of this law, .and
that in his judgment was a very mate- -
rial renson why you should not suspend. :
your Standing Orders and in. the courss « -
of one hour injure those who might"
have acquired rights under the Act.
There were one or two other points
connected with the details -of this Bill' -
(if-a Bill having but one Section could
be said to have any details) on which -
he desired to say a few words. The .-
'Bill, as it now stood, provided:that all
suits now pending, or which shauld be
instituted before the 1st January 1862, :
should be tried and determined as if-
Act XIV of 1859 had not been passed.
It would be found, however, that Act
XIV of 1859 applied to other matters
than “snits. It regulated the time:-
within which execution of regular or
summary decrecs might be taken out,
and therefore some special provision
ought to be made to meet those cases.
On the whole he was unable to con- -
cur in the further proceeding and pass-
ing of this Bill. "
Mg. FORBES sanid, he should not
foliow the Honorable Member of Coun-
cil opposite in his argument infavor:
of making the law of limitation six--
years instead of three, because he did

not consider that that was the question
now before them ; but he wished tostate
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very briefly why it was that the objec-
tions which he had to this Bill,ows.}ne:n
it was brought in last Saturday, had in-
creased rather than diminished during
the time he had had to consider it
and from the opportunity he had had
of comparing the Bill with the Peti-
tion from which it avowedly originated.
At the first reading of the Bill he
understood that it was brought in
to afford relief to parties who repre-
sented that they had been taken by sur-
prise at suddenly finding that the time
within which' they could bring suits
for debts would expire in a few days,
and who therefore prayed that the limit
fixed by the law might be extended, so
that they might have time to bring
their suits, and not be exposed to loss
through mere ignorance of the Iaw.
He (Mr. Forbes) thought that the de-
mand was not one that the Council
ought to accede to, or that asserted
ignorance of the law, when the fullest
facilities for becoming scquainted with
it had been afforded, could be admit-
ted as a ground for a postponcment
of its operation, and that a most incon-
venient precedent would be afforded if
they once admitted the principle. But
oon reading the Petition after it had been
printed, he fourid that & postponement of
the operation of the law on account of

ignorance of its provisions, was rot what

the Petitioners asked for, and that what
they really asked for was a permanent
alteration of thelaw, so that the law of
limitation should be changed from three
years to six years. He was quite sure
that this misapprehension of the object
of the Petition arose from some mistake
.of-his own, .and. not from any want of
full explauation on the part of the Ho-
norable and learned Chief Justice ; but
still, now that he was correctly inform-
od of the true object of the Petition,
he could not avoid expressing some sur-
prise ot finding how entirely different
was the object of the Bill which was
founded upon it. The Petition asked
that the existing law should be chang-
ed. The Bill made no change in the
law whatever. - In foct, the Petition

asked for what the Bill did not give, and

the Bill gave what the Petition did not

ask for. Naw, why should they post-
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poune the operation of a law which, with
p,erhaps the simple oxcoption of the
I.ennl Code, was pussed with more de-
liberatiou than any other law which
had })eon before the Council, which
was introduced by Sir James Colvile,
and passed with tho assent of the
present Honoruble and learned Chief
Justice and the Honorable and learned
Judge opposite after long and pro-
tracted discussion, and after being
twice published to the world without
drawing forth any objection ? Why,
he eaid, should they postpone the ope-
ration of such a law when nobody
asked them to do so? It might be
right that the law of limitation should be
enlarged from threo ycars to six years,
but that was not the question now
before them. He (Mr. Forbes) for his
own part did not think that it would be
well to eularge it, and he had always
heard those competent to give an opi-
nion, admit that Act XIV of 1859
was one of the best Acts that the
Council had pnssed. But, as he said
befare, that question was not before
them. This Bill did not propose to on-
large the law, It only proposed to
postpone its operation ; and if on
no other ground than that nobod,

had asked for the postponement, and,
as far as they now knew, nobody
wished for it, he should vote in favor
of the Motion of his Honorable friend
the Member for the North-Western Pro-
vinces in the hope of throwing out the
Bill. If any Bill were hereafter brought
in, founded on the present Petition,
and enlarging the law of limitation, that
Bill could be discussed on its merits ;
but no such memurs was now before
them, and he objected to & postpone-
ment of the operation of a good law
when no ground for postponement was

shown.

Sig. BARTLE FRERE said, he
thought that the Honorable gentleman
who hod spoken against the Bill had
somewhat misunderstood the object of
the Petitioners and of the Bill before
the Council. It might be true that the
Petition went at some length into the
question of what ought to be the law of
limitation, but it seemed to him the
main object of the Petitioners was
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contnined in the first paragraph which
was as follows:—

« Thnt your Petitioners have only recently
ascertatned that Act XIV of 1859 is one liable

scriously tq affect the interests of Traders and
others.”

This was the point which made it
necessary that we should take notice
of this DPetition, Had they asked
mercly for an alteration of the law
a8 it now stood, ‘he thought that the

arguments which had been used by the |

Honorable Members for Bengal, Madras,
and the North-Western Provinces,
should induce us not to nct hastily in
altering the law passed two years ngo.
But what the Petitioners said was vir-

tunlly this—* You have enacted a law’

which mnkes a cousiderable change in
the period of limitation for theinstitution
of suits to recover our debts, and we
have only lately found it out.” It was
‘perfectly true that everybody was sup-
posed to know the law, and that very
ample -notice had been given in this
cpse. . The alteration might have been
known two years ago. But there was
such o thing as giving too much notice ;
and from what was read by the Honor-
sble. Member for the North-Western
Provinces, it appeared that this Act had
been on the anvil for no less than twenty
yenrs ‘before it weg passed, that three
or four years elapsed between its intro-
ductionh into this Council and its pass-
ing, dnd that two years had been al-

lowed before it came into operation. |

Now, certainly, all this notice was long
cnough. But it might reasonably be
doubted whether it was not too long—
eo long, in fact, as Yo defeat the object
of giving notice, and thus prevent people
from being prepared for the Act when
it actunlly came into operation. It was
said, and it was perfectly true, that cvery
menns had been taken to make this
Act public; but he would ask, were
‘those means effectual ?  As stated by
his ‘Honorable friend opposite (Mr.
Laing), it was not a question of ab-
stract legal principle or vested right ;
but it was o more question of commer-
cial convenience and expediency. The
Potitioners had represented that they
had been taken by surprise, and he

Sir Bartle Frere
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entirely believed them. Not only was
this the case with the gentlemen who
signed the Petition, but he was aware
of other parties who were equally in.
the dark up to an equally late period.
His Honorable friend the Member for
the North-Western Provinces had ob-
served that no Petition had come up
from other parts of the country. But
if other parts of the country had been
in the same state of ignorance, we had
not had time to hear from them.

Then his Honorable friend referred
to the Bill for the amendment of the
Rent law. That was not a case in
point. The blot was not discovered
till after the law came into force, and
the course now proposed by the Ho-
norable and learned Vice-President
was the course and the only course
which could be adopted, to prevent
the necessity of our having to take
the very inconvenient course we had
been obliged to follow to rectify the
error in Act X of 1859. This Act, as
it stood, would virtually cut off the
claims of a great number of people who
did not know till lately that the Act
would affect them.

Mr. FORBES asked the Honorable
Member to read the part of the Peti-
tion which stated so.

Sir BARTLE FRERE again reed
the first paragraph of the Petition, and
weut on to observe that the Petitions
which had been read at the table to-
night were precisely to the same effect.

Mr. HARINGTON remarked that
the -prayer of the Petition of the
Trades’ Association was not to that
effect.

Sir BARTLE FRERE resifned.
The prayer of the Petition had  been
rightly described by his Honorable
friend, but there were reasons why we
should not hastily accede to such a
prayer. There was no reason why,
havin¥ delayed the operation of this '
Act for the past twenty years, we
should not defer it a few months long-
er. 3ut there were reasons why we
should not hastily interfere with a
material part of a law in the construc-
tion of which so much care and consi-
deration had been bestowed. There
was but one course open to the Honor-
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able and learncd Vice-President by
which he could afford relief against the
apprehended evil without causing loss
or injustice to any one, and that course
he took, namely to propose that the
operation of the Act be put off a few
months longer to give the parties time
to take the necessary steps for the re-
covery of their claims. It appeared to
him quite inconsistent with any sound
principle of legislation to have acted
hastily on any application to alter
the terms of limitation. But this Bill
did notalter the terms of limitation but
simply postponed the new terms pre-
scribed by the Act fora few months.

Then the Honorable Member for the
North-Western Provinces observed that
it would be ‘“hard” on the parties
who had relied on the Act coming into
force, if we passed this Bill. He (Sir
Bartle Frere) did not know whether he
meant that it would be hard on the
debtor or creditor. Suppose the debtor,
under thebelief that the A ¢t would come
into operation in a few duys, and undex
the pressure applied in consequence by
his creditor, had paid his ‘debt sooner
than would have been necessary if no
alteration in the law took place, he (Sir

Bartle Frere) did not think that that.

could be called a hardship on the debtor ;
nor did it appear to be a hardship upon
the creditor if he were obliged to enforce

payment sooner than would have been

necessary if he had known we meant
to pass this Bill. But the main argo-
ment which would have weighed with
him, and to which the Honorable gen-
tleman opposite (Mr. Sconce) had
alluded, was that the Bill would shake
the confidence with which,sthe pro-
ceedings of the Council would be
regarded by the public. He would
ask his Honorable friend whether
he thought we would do anything
to lose public confidence when a
large commercial body came forward
and said that they did not know until
recently of laws passed by us two years
ago. Should we loss public confidence
by attending to what they told us and
by deferring for a few months the ope-
ration of the law ; or were we more
likely to lose public confidence by
shutting our cars to what. was a just
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complaint, and allowing the law to come
into operation by surprise ? Ho did
not think the gentlemen who had sign-
ed the Petition were bound by the opin-
lon given by the Association twenty
years ago. The Association, as it was
now constituted, was quite changed ;
he hoped that the gentlemnen who sign-
ed the letter which had been readoby
the Honorable Member for the North-
Western Provinces had made their
fortunes and gone home long ago ; and
he doubted if any of them were now
members of the same body. For these
reasons he should vote in favor of
the Bill, and he did not think that we
should in any way lose public confidence
by suspending the operation of the Act.

Tue CHAIRMAN snid, he thought
that the Honorable Members who had
opposed thes proceeding of this Bill
had been so clearly answered that,
if he had not been the originator of
the Bill, he should unot have felt it
necessary to say a single word ‘on the
subject. One of the objections urged
by the Honorable Member for the North-
Western Provinces was, that in a case
of this kind, we ought not to act has-
tily, but with deliberation and care, in

.the same manaer as we had done with

regard to the Bill brought in by tho
Honorable Member for Bengal, to alter
the law of limitation in Act X of 1859.
If he really believed that Act XIV of
1859 had not been properly understood
by the public in general, there could
be no hardship, he thought, in post-
Jponing its operation until the 1st of
January next, to admit of their atten-
tion being fully called to it. The Peti-
tioners had represented that their
attention had only lately been called
to the fact that the Act would mate-
rially affect their interests; and he
might mention that he had only this
morning heard from the Solicitor to
the Trades’ Association, that he was

‘not employed to call the attention of

the Association to the Acts pnssed b
this Council. The gentlemunp had nls{)

"put into his hands a copy of the bye-

laws  of the Association, from which
it certainly appenred that that was no
part of his duty ; and he had nssured
him that, net only was he till very
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lately not aware of the existence of
the Act, but the greater part of the
Members of the Association also were
equally ignorant of it as himself. Now
. what was the object of that Act? Be-
fore the Act was passed, any person
having ,claims for goods sold, might
bring his suit in & Supreme Court
within six years, or in a Mofussil
Court within twelve years. But. this
Act reduced the period of limitation
to three years. Now suppose any
person had sold goods in May 1858;
if the Act had not been passed, he
would have had three years more to
bring his action in the Supreme Court,
and nine years in the Mofussil. By this
Act, however, if it were to come into
operation on the 5th May next, he
might be Larred altogether of any
remedy to recover his debt. Admit-
ting that the gentlemen who had signed
the Petition ought to have been aware
of the Act, and that they had been
very careless nnd negligent in not hav-
ing read the Gozette and made them-
selves acquainted with the law, he
"thought it would be extremely hard, if,
believing that tliey were really ignorant
of it, we were to confiscate their
claims and leave them remediless if
they did not bring their actions before
the 5th of May next. He understood

that some tradesmen in Calcutta Lad.

outstanding debts to the amount of wp-
wards of a lakh and o half, and it would
be very hard that those gentlemen who
did not bring their actions before the
5th of May should be deprived of their
remedy to recover theit claims if their
dobtors were not honest enough to
poy them. He therefore thought it
right to. postpone the Act, and to
give them full and ample opportu-
nity to become acquainted with the
Act.
Now the Honorahla Member for the
North-Western Provinces had eaid that
, we should go through the deliberative
procees, as we had not been ashed to
suspeud, but to nlter the Act. If that
had been the case, a great deal of what
the Honorable gentlemnan had so forci-
bly urged might have been applicable,

M. HARINGTON observed, that:

was the prayer of the Petition.
The Chairman
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Tur CHAIRMAN. He was coming
to that. But the fact was that we were
merely suspending the Act to give
the gentlemen the opportunity of com-
municating with their debtors. Now
the Honorable gentleman had asked,
what was more usual than to keep a
debt alive, by getting a letter of acknow-
ledgment from the debtor? But the
tradespeople in Calcutta who had debts
owing to them by parties residing in
the Mofussil, would be barred altoge-
ther after the 5th of May. What op-
portunity would they have to commu-
nicate with their debtors in the Upper
Provinces, the Punjab, and elsewhere ?
Therefore they had no alternative but
to go to their lawyers for the purpose
of instituting their actions, and the costs
of action would eventually have to be
paid by the unfortunate debtors. Why
should we do that, and not give them
time to write to their debtors that, if
they did not pay in a short time, or
acknowledge their debt, they (the
tradesmen) would be driven to the
necessity of suing them. He presuin-
ed that that was what most trades-
men would do. He had no doubt that
tradesmen, like D. Wilson and Co. for
instance, would be very sorry to be
obliged to put a debtor to the expense
of an action in the Supreme Court. He
thought it would be better if they were
allowed the opportunity of communica-
ting with their debtors, and getting an
acknowledgment in writing from them
before the 1st of January 1862.
He did not see what hardship there
could be in giving them. that opportu-

| nity, nor did he think that the dignity

of the Council would be compromised
by such a course.

Then it was'said, that the Petition-—~
ers did not ask for a suspension but for
an amendment of the Act. Because
the Petitioners had asked us to change
the period of limitation in the caso of
trade-debts from three to six years, was
tlatanyreason why we could not do any-
thing else? We were not prepared at
present to give them six years, and were
we therefore to tell them “As you have
not asked us to suspend the law, we
will not do so ?" He thought that it
would not ouly be very undignified of

-
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the Council, bLut that the Council | got my right, and you are going to
would not be performing their duty i ' ‘
houestly to the public, if it refused to

give creditors time to communicate
with their debtors in such a case as this.
e had brought iu this Bill, not to the
extent of what the Petitioners had asked
us, but because his attention had been
cnlled to the fact that gentlemen living

in Calcutta and in the vicinity of the :

Legislative Council, were not aware of
the existence of such a law. Probably
there were several gentlemen in the
interior of the country who were in the
same position. We, who sat here as
legislators, did not wait to be asked to
do what wasright. If we found that a
law was about to come into operation
before the people were ncquainted with
it, and if that fact had been brought to
his notice, he should not have waited
for a Petition, but should have acted
on his knowledge, so that no man might
have a right to complain of our having
ncted unjustly. :

Then the Honorable Member for
Bengal had said that, by passing this
Bill, we should injure the rights of
those gentlemen who claimed uuder
pre-emption. They formerly had twelve
years, and we had cut them down to
oue year, nud therefore we had created
for them a title of which we should be
depriving them. The object of the
Act, however, was to prevent their
having that title.

Mg. SCONCE said, he had spoken
of the party who purchased, and not
the party who claimed under pre-
emption as against the purchaser.

Tae CHAIRMAN. But this Act
was to enforce the right of pre-emp-
tion agninst a purchaser. The claimant
to the right of pre-emption hn.d.henge-
forth to bring hissuit toenforee hisclaim
within a shorter time instead of a longer.
Well, the holder at present, prior to the
1t of May, held under theold law. He
had acquired no right yet, agc! our
object was to prevent his acquiting a
right under an Act of which the other
party might be ignorant. We did not
want to let the man have a right, by
allowing the Act to come into force,
and afierwards altering it. In that case
he would have reasou to =ay, “I have
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interfere with it ex post facto.” By
passing this Bill, however, we should
be telling the party, ¢ We will not let
you havearight, in consequence of the
ignorance of the other party,” which we
could not do if the deliberative process
advocated by the Honorable Member
for the North-Western Provinces were
to be gone through. On the other
hand, supposing this Bill were not
passed, and the decliberative process
were gone through, as in the case of
the Bill to amend the law of limitation
in the Rents Act, was the Honorable
Member for Bengal prepared to sup-
port the introduction of & Clause gimi-
lar to Scetion II of the latter Bill,
which provided that—

“ Any suit ov nppeal instituted under Act
X of 1850, which may have been dismissod
or rejected on the gronnd that the suit had not
been commenced within tho period prescribed
in Section XXX of the said Act, may be re-
vived, if tho order of dismissal or  rejection
shall be contrdry to the ‘provisions of the fore-
going Scction, and a' Petition for the yevival
of the samo shall be prescated within four
months” &e ¥ .

Now, the Honprable Mecmber for
Bengal—und he (the Chairman) ro-
gretted.to sny so—would not beamongst
us after to-day. We all admired his
great ability qud zeal and the inde-’
pendence with which he had con.
ducted himself during the time
he hod sat amongst us, . and we all re.
gretted that we.were about to lose his
assistance. . But he would ask the Ho-
norable gentleman before he left the

i Council, to sny, when we were here-

after- inundated with Petitions from
those who had lost their debts, becausa
they thought they had six years to
recover them instead of three, what we
should do on that occasion, if the pre-
sent Bill.were thrownout ? He thought
in such a case be should be obliged to
decide against the pnarties to lave tha
suits revived, telling them that, ns the
opposite party had gained o right, we
could not give them auny relief. To
preveut placing oursclves in that pogi.

avoid goiug
through the delibeyative process, and (o
prevent creditors from instituting suits

30
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against their debtors and putting them
to all the expense of an action. in the
Supreme Court. He had no doubt
that hundreds of such suits would be
instituted'in the Supreme Court in the
next three or four days. Creditors must
cither do that or losc theiv debts alto-
gether.  Why should we drive them
to that nlternative ? Let us act as
straightforward and honest men. When
we found that an Act passed by us
had not been generally understood, and
was likely to be injurious, should we
“wait until we were asked to do justice,
or should wedo it of our own accord ?
His view was this.—Before a law came
into force, it was his duty to see that
no injustice would be done by it. It
was upon that ground that we post-
poned the operation of the Penal Code,
beeause it had not been translated into
nll the languages of the country, and
would be binding on persons who
might not have known that they were
committing offences under it, and
would not be understood by the Judges
who would have to administer it. But
we were not inundated with Petitions
from all parts of the country on that
occasion. He believed that we should
be doing injustice if we allowed the
Code to come into force under those
circumstances, and therefore without
waiting for any Petition, he brought
in a Bill to postpone the operation of
the Code to the 1st of Jaunuary next.
He did not know that Act XIV of
1859 would act unjustly until the
Honorable Member (Sir Bartle Frere)
called his attention to it. 'The Honor-
uble--mentlemwn ‘was -kind enough to
send him a°copy of the Petition which
he had received from tho Trades’
Associntion, and ho (the Chairman)
suggested to him the advisable-
ness of postponing the operation of
the law altogether, rather. than let
injusticc bo done by allowing the
lnw to come into operation immediately,
‘The Petition, therefore, merely called
his uttention to the fuet. It was not
because the Petitioners nsked, that he
did the particular thing thoy asked for,
but he did it in the belief that, if there
woere persons in Calcutta who were not
awave of tho oxistence of the Act,
The Chatrinan
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there might be persons out of Calcutta,
who most probably were equally igno-
rant of it. Now this was a law which
did not affect the Trades’ Association
alone. Tt would affect all persons
engnged in  trade throughout
couatry.

For these reasous he thought it
right to press on the Bill, and he hoped
that the Council, after taking the whole
matter into consideration, would agree
with him that, in passing the Bill, they
would be ouly doing what was just
and proper, aud that they might well
overlook what had been said about
their losing the confidence of the pub-
lic. He thought we should rather
gnin than lose the confidence of the
public, when they saw that we were
not neglectful of their interests, and
that ‘'we were the first to relieve them
from the hardship to which they would
otherwise have been exposed.

Then the Honorable. Member for the
North-Western Provinces had said that
persons had béen put to expense in
buying stamps to bring in their actions.
But these persons had brought their

' actions, and this Act could not prevent

that. .

Mr. HARINGTON—And the op-
posite party ? :

Tue CHAIRMAN said, he did not
look at ‘all to the ‘obposite party
claiming to be off his debt under a law
of limitation. The only thing was
that some gentlemen might have lost
their receipts. Ho thought that if the
debtor, believing that the creditor would
be barred if his action were not brought

' within three years, tore up his receipts,-
" ther it would be hard” But'ié did not

believe that any gentleman had torn
up his receipts, in consequence of the
passing of Act XIV of 1859. If there
‘were any such gentleman, hc was glad
to say that there was a law in force

the ~

which would proteet. them on their .

coming forward and giving their own
evidduce to prove payment. Therc-
fore they would not be injured, merely
because they had lost their receipts ;
and he thought on the whole, that it
would be better to pass this Bill, which
would, do uo harm, but which might
protect several partics.

~
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The question being pul, the Coun-
cil divided— s l

Ayes 3. Noes 5.
Mr. Sconce. Sir C. Jackson.
Mr. Forbes. Mr. Erskine.
Mr. Harington. Mzr. Laing.
Sir B. Frere.
The Chairman.

So the Motion was negatived, and the
Scction was ultimately passed as it
stood. .

Tre CHAIRMAN then moved the
addition of the following Section :—

“ Sections XIX, XX, XXI, XXTI, and
XXITII of the said Act shall not take effoct,
or have any opcration hefore the said 1st day
of January 1862.”

Agreed to.

The Title was passed as it stood,
and the Council having resumed its
sitting, the Bill was reported.

Tne VICE-PRESIDENT moved
that the Bill be read a third time and
passed. v

Mr. HARINGTON eaid, he did
not propose to occupy the time of the
Council at this late hour by stating
at length his reasons for refusing to
give his assent to the Motion for tho
third reading of this Bill. He regard-
ed the Bill as altogether uncalled for
by the country at large. Thoe Honor-
able Member of Government opposito
‘(Mr. Laing), in some of the remarks
which fell from him, seemed to have
treated the: Bill very much asif its
operation would be confined chiefly to
Calcutta ; but the Bill was not merely
a Calcutta Bill ; it would affect the
whole country, and looking upon it as
a one-sided Bill and as calculated to
cause immense confusion and to be
the means of inflicting a very large:
amount of injustice, he felt that he
could not properly be n party to the
passing of the Bill. He should, there-
fure, suy ‘no’ to the present Motion.

The question being put, the Coun-
cil divided—

Ayes 6. : - Noes 2.
Sir C. Jackson. Mr. Forbes.
Mr. Erskine. Mr. Harington.
Mr. Sconce.
Mr. Laing.
Sir B. Frere.

The Vieo-President. i
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So the Motion was earried, and the
Bill read a third time.

Tue VICE-PRESIDENT moved
that Sir Bartle Frere be requosted to
tako the Bill to the Governor-General
for his assent.

Agreed to,

The Council adjourned, till Satwr-
day, the 4th May, at 1] o’clock.

Saturday, May 4, 1861.
PRrESENT :

The ITon'ble the Chiof Justice, Vice-President,
in tho Chair.
Hon’ble Sir H. B. E. | H. Forhes, Esq.,
Frero, C. J. Erskine, Esq.,
Hon’ble Major-Genl.

and
Sir R. Napier, Hon’ble Sir C. R. M.
Hon'ble S. Laing, Jackson,
H. B. Harington, Esq.,

LIMITATION OF SUITS.

Tne VICE-PRESIDENT rcad n
message informing the Legislative
Council that the Governor-General
had assented to the Bill * to amend
Act XIV. of 1859 (to provide for the
limitation of suits.)”

BREACH OF CONTRACT.

Tae CLERK reported to the Coun-
cil that he had certified under Stand-
ing Order No. 27, that he doubted tho
authenticity of the signatures attached
to two Petitions from ryots of Nuddea
against the Bill * toprovide for the
punishment of breach of contract for
the cultivation, production, gathering,
provision, manufacture, carriage, and
icultural produce.”

Tar CLERK presented to the
Council a Petition from certain ryots
of Beerbhoom ngninst the same Bill.

S1r BARTLE FRERE moved that
the above Petition be printed and re-
ferred to the Select Committee on the

Bill.

Agreed to.

Tre CLERK also presented to the
Council four Petitions from certain
ryots of Moorshedabad against tho
same Bill, -
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