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LT TO e 'SSUED

PROCEEDINGS

_OF THE

LEGISLATIVE COUNCIL OF INDIA,

Suturday, Junuary 3, 1861.
PresENT @

'The Hon'ble the Chief Justice, Vice-President,
in the Chair.

The Ton’ble Sir IL. B. | A. Sconce, Esq.,
E. Frere, C. J. Erskine, Esq.,

The Hon'ble C. Bea- and
don, The Hon’ble Sir C. R.

I1. B. Harington, Bsy., M. Jackson.
1. Forbes, Lsq.,

MESSAGES.
Tue VICE-PRESIDENT read

Messages informing the Legislative
Council that the Governor-General
had assented to the Bill “to amend
Act XI1I of 1856 (for regulating the
Police of the Towns of Culeutta, Mad-
ras, aud DBombay, and the several
Stations of the Scttlement of Prince of
Wales’ Island, Singapore, and Malac-
ca)”; the Bill “relating to vesscls
carrying Emigrant Passengers to the
British Colonies” ; the Bill ¢ to amend
the law relating to vacations in the
Civil Courts within the Presidency
of Fort William in Bengal” ; the Bill
“further to amend Act XXXVI of
18G0” ; the Dill “to amend Act
XVIII of 1854 (relating to Railways
in India)” ; and the Dill “to amend
Act X of 1859 (to nmend the . law
relating to the recovery of Rent in
the DIresidency of Fort William in
Bengal).”

FINANCES OF INDIA.

Tur CLERK presented to the Coun-
cil a Peotition of lububitants and Tax

DPoyers of Madras, relative to the
Finances of India.

Mgr. FORBES moved that the Peti-
tion ho printed.

Agreced to.

CRIMINAL PROCEDURE.

T CLERK also presented to the
Council a Petition of the British Indiun.
Association concerning the Bill « for
simplifying the Procodura of the Courts
of Criminal Judicature not cstablished
by Royal Charter.”

Mz, HARINGTON moved that tho
Petition be referred to the Select Com-
mittce on the Bill.

Agreed to.

PEPPBRR-DUTY (COCHIN),

Mg. FORBES presented the Report
of the Seclect Committee on the Ril)
“to provide for the collcetion of Duty
of Customs on Pepper exported hy sea
from the British Port of Cochin.”

PORT-DUES (CONCAN).

Me. ERSKINE, in moving the first
rending of a Bill “ for the levy of
Port-Dues in the Ports of tho Conean,”
said that the Bill which hc now had
the honor to present to the Council
was another of a scries of Bills which
had been pnssed by this Council, in
order to give effect to the provisions
of tho Ports Act XXII of 1855. It
might bo in tho recollection of some
Members of the Council that, ns Jong
ago as 1857, the Bombay Government
hud proposed, by jacans of a single Bill,
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to provide for the levy of Port-ducs
in all the Continental Ports under that
Presidency. At that time, however,

.doubts arosoc in the Council as to the

.

compntibility of a general arrangement
of that kind with the intention of the
original Ports Act, and the correspond-
ence was consequently veferred to a
Sclect Committee then sitting on a
kindred Bill. This Selcct Committee
reported in November 1857, that in
their opinion the plan of regarding
whole classes of Ports as = single
Port for the purposes of the original
Act, and allowing them to have a com-
mon fund and a common administration
of it, should be sanctioned only in re-
spect to groups_ of Ports which, owing
to geographical position or other local
circumstances, might bo expected to de-
rive common benefits from the improve-
ments to be cffected in this way. In
accordance with these views a Bill was
possed in the spring of the following
year for the Ports in the Gulf of
Cambay, which Bill now stood as Act
IX of 1858. Those Ports were by that
Act to be treated as a single Port in re-
speat to the levy of Port-dues, and were
placed under. a common administration.
The Bombay Government now: pro-
posed in the sayme way to trent as single
Ports several groups of Ports in the
Concan Districts of the Bombay Pre-
sidency, and the Bill which he now
begged to introduce provided for three
such groups. The ceuntral one included
all those which were loeated on, or were
in more imiedinte communiention with,
tie harbour of Bombay and its out-
lets. A second inciuded some Ports in
the North-Western portion of the Tanna
Collectornte. And a third included
most of the Ports in the Rutnageeree
District, to tho north of Goa.  The pre-
sent Bill was drawn alinost verbatim
on the model of Act IX of 1858, already
referred to ; and the rates of Duty now
proposed to ho levied were identical
with those provided for in the same
Act. ' Under these circumstances he
thought it hardly ncecssary to detain
the Council with further details, and
ha should only therefore move that the
Bill be now read a first time.
The DBill was read a first time.

Alr. Erskine

LTGISLATIVE COUNCIL. .

Amendment DBill. 4

MERCIIANT SEAMEN,

Mnr. BEADON, in moving the first
reading of a Bill “ to extend the pro-.
visions of Act I of 1859 (for the
amendment of the law relating to
Merchant Seamen),” said that the ob-
ject of the Bill was merely the better
to cnable Courts at the Out-ports of
British India to take cogunizance of
charges of incompetency and miscon-
duct agninst masters and mates of
Merchant vessels. The law at present
stood thus., TFirst, in respect to mas-
ters and mates  holding certificates
from the Board of Trade in England.
Under the provisions of the Merchaut
Shipping-Act of 1854, all Courts hnv-
ing  Admiralty Jurisdiction had the
power, on the application of the owner
of a ship, to make enquiry into the con-
duct of any certificated master, and
to remove him from the command of
his ship if the Court thought it
necessary. Beyond that, the Board
of Trade in Eugland, if it had reason
to believe that any master or mate
was, from incompeteney or misconduct,
unfit to discharge his duties, was em-
powered to appoint persons to investi-
gute the matter, and therecupon to can-
cel or suspend his certificate.  Under
the 242nd Sectiou of the Act, the Board
of Trade had also power to suspend or
cancel the certificate of any Master or
Mate, ‘

“ ifupon any investigation made by any
Court or Tribunal anthorized or hercafter to
Le authorized by the Legislative Authority in
any British possession: to make . enquiry inte
charges of incompetency or misconduct on the
part of masters or mates of ships, or as to
ehipwrecks or other casualtics affecting ships, a
report is made by such Court or Tribunal to
the effect that ho has beon  gnilty of any gross
act of misconduct, drunkenncss, or tyranny, or
that the loss or abaudonmout of or scrious
damage to any ship or loss of life has been
causerd by his wroungful act or default, and
such report is confirmed by the Governor or
person administering the Govermunent of such
possession.”

Now no provision had hitherto been
made for vesting any Courts in the
British possessions in India with such
nuthority. The Indian Act No. I of
1859, which followed almost cerbatim
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the provisions of the English Act,
making them applieable to masters and
numtes who had received certificates
from a loeal Government, also provided
that Courts having Adwmiralty Juris-
diction might vemove the master of
any vessel 3 and it further provided
(following the words of the English
Act) that the local Government might
deprive of his certificato any muster
or mate who, upon investigation made,
cither by an Oflicer specially appointed
by the Government, or by any Court
or tribunal nuthorized by law oun that
behalf, should be found incompetent or
guilty of any gross act of misconduct,
drunkenness, or tyranuy. But no legis-
lative provision had been made to  vest
uny Court or Tribunal with the re-
quisite authority, cither under the
Imperiul or under the Local Act.

Some time ago the Principul Assist-
ant at  Aden . took cognizance of a
complaint made aguinst the master of a
merchant vessel who held a certificato
from the Board of Trade, and having
ndjudged him guilty of misconduct, re-
moved him from the commaud of his
vessel, and sent the proceedings of the
case to the Board of Trade. The Board
of ‘T'rade, admitting that the evidence
justiicd the finding of the Assistant,
at the same time pointed out, in u letter
to tho Sccretary of State for India,
that the proceeding was iuvalid, in-
usmuch as the Assistant had no
Admiralty Jurisdiction, and was not
empowered, by any legislative autho-
tity, to investigate the churge which

had been brought before him.  The
Sceretary of  State had  forwarded

the papers in this matter to the Go-
vernment of lndia, desiring that no
time might be lost in tuking mncasurcs
for placing the administration on &
proper coustitutional basis, and for iu-
vesting the Courts with the necessary
powers for dealing with cases under
the Indian Merchaut Scamen’s Act.
Now it was not in the power of this
Council to pass any law which would
ulter in any way the English Merchant
Shipping Act of 1854, cxceept so fur as
that Act gave the Indian Legislnture
power to do so.  Nor could it vest
auy Court with Admiralty Juris-
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ot with power to remove
n master holding o certificnte from
the Bourd of Trade. That, he ap-
prehended, conld bo done by Parliament
ulone, All, therefore, that could be done,
wus to pass & law, empowering local
authoritics, without any instruction to
that cffect cither from the Bourd of
Trade or from the local Government,
to take cognizance of charges of incom-
petency and misconduct ou the part of
masters or mates, whether they had
veccived their certificates from the
Board of Trade or from the local
Government, and to report the result
to tho local Government, by whom or
by the Board of Trade, as the cuso
might be, the certificatp could be sus-
pended or withdrawn,

Beyond this, it was proposed not to
vest with Admiralty Jurisdiction any
Court that did not now enjoy it, but
to give the priucipal Criminal Court
at evory Port where there was no Court
having Admiralty Jurisdiction, power
to enquire into the conduct of masters
certificated by the local Government,
and to remove themn if necessary. That
was the object of tho Bill, and he
believed that that was all that could be
done here. If it were desired to vest
Courts in India other than those vested
with Admiralty Jurisdiction with the
power of removing masters holding
certificates from the Board of Trade,
this could ounly be doue by Act of
Parlinment. -

With-these obscrvations be hegoed
to move the first rending of the Bill.

The Bill was read o first time.

FLOGGING.

Mr. HARINGTON moved the
second reading of the Lill “ to provide
for the punishmeut of flogging iu
cerlain cases.”

Siz CIIARLES JACKSON euid,
e had hoped that, when  the question
of flogging wus veferred to n Select
Committee of this Council, they would
have been prepured o Iny down  somwe
broad principles on which legislation
on this sulject should e lugd, 1o
regretted to say, however, that he hind
boen greatly disappointed with the
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Report of the Scleet Committee, and
the Bill founded upon it. Ile had
looked through the Bill in vain to find
any lending principle to which its pro-
visions might be referred.  The Bill,
for instauce, provided the punishment
of flogging in cases of rape and unna-
tural offences, and no onc would object
to that. But it also provided flogging
ns puunishment for theft, robbery, and
even lurking. It was surcly sufficient
to state this in order to show that the
Bill was framed upon no principle in
defining the cases in which the punish-
ment of flogging might be resorted to.
T'heu it was to be considered that the
BLill applicd to nll Europeans as well as
Natives, and in that respeet he regarded
it practieally s u retrograde measure.
Not being based on any principle, all
that could be said for the Bill was that
it merely re-enncted the existing law ns
regarded natives, and kindly extended
its provisions to the Luropeans also.
He did wot think that this Council,
which was just about to inaugurate a
new Penal Code and to pass n new
Codo of Criminnl Procedure, would be
disposed to puss an Act, sanctioning
the revere punishment of flogging for
trivinl offtnces, n punishment which
was wholly opposed.to_tho spirit of
ilegislntion in tho present dny. Now
he wished it to be distinctly understood
that ho did not object to flogging alto-
gether. e did not object to that
punishiment if applied to o man already
demoralized.  For instance, he saw no
objectivn to its being applied to per-
sons committing grossly indecent or
uunatural offences, or to persons who,
" fiom the constant repetition of offences, 1
might well be cousidored lost to all
gense of honor aud shame—the confine-
ment of a prison being no ohjeet of
terror to them. To such persons, being,
in fnot, ullready demoralized, the lash
might be benefiicially applied, as it
might, in their case, prove astrong de-
terrent to crime.  But what he did ob-
ject to was the resort to this punish-
ment in trivial cases, aud the resort to
it on the commission of amy offence for
the first time, exeept in cases of a very
degraded nature, to which he had
already adverted 3 for tho offect of

Ser Charles Juckson

LEGISLATIVE COUNCIL.

Dil.

flogging any European or any cdu-
cated Native must be {o causce losy
of all sclf-respeet, and render his
reformation  almost  hopeless.  The
question, he believed, had never been
fuirly considered in any country. In
England it was formerly the practico
to flog for every trivial oftence.  This
was owing to more reusons than onc,
and particularly to the state of the
juils at  that period. Even women
used to bo exposed to this degrading
punishment. If we were to tuke Lord
Byronw’s Diary as an authority, when
he was nbout to embark at Falmouth
in 1809, u woman was flogged b the
cart’s tail, because, in addition to the
crime of larceny, she had been pertina-
cious and had sworn at the Mayor. What
was the conscquence of this wretched
system ? 1t excited strong feelings
of disgust, and, in conscquence, prac-
tically, with very few exceptions, corpo-
ral punishiment had been abolished in
England.  He did not wish to go so
fur in this country, for he thought that
this punishment, if discreetly applied to
purticular offenders, might be o uscful
deterrent from crime. But he also
objected to this Bill, Lecnuse it was
o retrograde mensure as applied to
Europeans. In England the punish-
ment had been practically abolished.
dn the Supreme Courts in this coun-
try, no doubt, the Statutes which re-
lated to them cmpowered the Judges
to inflict corporal punishment in
very many cases, but what had
bLeen the practice? He had been
twelve years in the country, and he
did not know a single ense in which
such asentence had been passed by any
of the Supreme Courts. That being
so, why should we render Europcaus
linble in this country to a punishment
which had been abolished in England ?
But then it would bo said that he was
claiming an exemption for Luvopeuns.
He did no such thing. It was true
that he did not wish to see Europenus
in this country subjected to the punish-
ment of flogging, except in very special
cnses.  But neither did he want Natives
to bo flogged, except under similar cir-
cumstances. He did not desire to sce
nuy exceptional law, but, on the contrary,
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he wished to earry out the principle
of uniformity by raising Natives to the
samo level with Europeans.  That
wag tho way in which this question
had invariably been met, Whenever tho
neeessity had arisen” for legislating for
the two classes, and one had been found
in possession of advantages which the
other had not, the panacea had cou-
stantly been to lower the Kuropenn to
the level of the Nutive. That was in
fact the view taken by those who sup-
ported the Black Acts, upon which sub-
Jjeet, however, he would not then enter.,
He would say in o few words that any
Act of this kind shonld bé bused on
this principle, that we ought not to
flog any but a demoralized man,
The demoralization might, in  somo
few cuses to which he had already
wdverted, be inferred from tho gross
nature of the crime, or might be infer-
red from a constunt repetition of
offences, showing a total absence of
shame or sclf-respect.  To this general
rule there might Dbo  exceptions,
and he did not know any gencral
principle which had no exceptions.
The first exception, he - belicved, might
be that of boys under 16 yeurs of
age, who might be beneficiully flogged.
And then he belicved it was probuble,
though he was not sure, and spoke
with great diffidenco on the subjeet,
that some power of corporal punish-
ment ought to be reserved for juil
discipline. Ile was induced to think a
resort to it might be avoided by intro-
ducing solitary cells ; but, no doubt,
whether this should be an exception
ought to be considered.  Then there
might be another execption, and that
was the cuso of certain nomadeo tribes,
who had been accustomed to live iu
tho open air all their lives, and to
wliom, he was informed, confinemeut
in a jail was tantamount to the punish-
ment of death. Theso cases might
ulso form another cxception to tho
genernl rale.
- Sir Charles Jackson concluded by
apologizing to the Council for having
occupied so much of their time. But
ho thought this a scrious 1aatter.
The Council had just passed a 1e-
nul Code, and were about to puss
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n Code of Criminal Procedure, and
these Acets would write the name  of
the Council in  the History of India,
nud hie should he sorry (o send down go
posterity, with these Codes, the Act iu
question. which was opposed to the
spivit” of Legislation at Home, and
was, as vegards Buropeans, u retrogradss
measure,

Mgr. ERSKINE said, it was not lig
wish to suy much ut present ng to o
point  epecially adverted to by the
Honorablo amd learned Member who
had just sat down, namely, the pro-
priety of extending tho application  of
this Bill to Juropouus, ‘This—regard
being had to ‘the provisions of the
new Criminal Procedure Code—must
chicfly, o (Mr. Erskine) presumed, ro-
fer to the supposed effeets of tho Bill on
the jurisdictiou of the Supremo Courts,
It scemed to him that this point
might be more appropriately con-
sidered hereafter, if the Bill should
itself bo allowed to go to a Committeo:
after being read n second time. Ilo
wouldonly remark nt present, with re-
ference to what had fullen from the Ho-
norable and learned Judge as to the
impropriety of extending this punish.
ment to offences of a trivial nature,
such us thefts, &ec., that, as regarded
the Presidercy Towans at lonst, the pun-
ishment wus already applicnble to
petty thefts under o Section in the
Municipal Police Act of 1836, which
Scction hnd been re-enacted by the
Council within the last few wocks, in
n Bill, as to which it had ouly this
day been intimated to the Council
thut His Lxccllency the Governop-
General had just given his sssent (o
it.

With regard to the Bill now bLefore
the Counci‘f, vo ono could wonder that
it should not mect with ncceptance
cvery where ; and, indeed, if Members
of this Council were ot liberty to ho
guided in such o matter, he would not
say by their own  feclings, but hy
their owa pre-conccived notions of whut
was abstractedly desiruble, he should
hardly inngine that there would bo
much difference of opinion on the sub-
joct. But, in point of fact, the ques.
tion with which this Bill proposed to
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deal was altogéther a guicstion of prac-
tieal experience 5 and when o discus-
sion tovk plnce some time ago in . this
Council, which led to the appointment,
by the Council, of a Committee to pre-
pre, o Bill on this subject, it was re-
petedly stated, as the 1onorablo and
learned Judge would remember, - that,
ulthough it was most desirable that
this punishment should not form part
of the Penal Code—should not be per-
munently incorporated into that great
settled body of 1enal lnw for Indin—
nevertheless, that it was not possible at
once and altogether to dispenso. with
it, without disrcgnrding tho practicul
jwilzments of experienced public men,
to an cxtent which could not be
justilied.  Such  being  the case, it
scemad to him (Mr. Lrskine) that the
objects which  the framers of this
Bill had to securc, as fur us possible,
were  primarily these ; to bring into
harmouny the extremely discordant
practice of different Presidencies and
Provinces in  India; to placo pro-
per  restrictions ou the uso of this
punishment every where ; to dis-
penso with it, whenever that could be
doue, without running counter to the
opinions of those who were immediate-
ly respousible for the Criminal adminis-
trution of tho country; and by thesc
means to prepare this whole question
for n more complete and moro satisfac-
tory solution at, we might hope, no
very distaut poriod.  Evenin this point
of view, however, the Ilonorable and
lenened Judgo did notseem to be satisfied
with this Bill. Hesuid that it hud been
framed on wo fixed principles.  Now,
without professing to find in this Bill
uny precise scicutific arrangement, it
did scom to him that a reference to the
offonces quoted in it would suggest
thut they had not been selected without
a cortain method, They scemed all
to distributo themselves into & very
few clusses, in connection with each of
which the opinions of vxperienced Ofli-
cers in diflerent parts of the country
were known to be sirongly in favor of
tho rotention of this punishmeunt. The
first cluss of offences to which he re-
Coered included thels, robberiey, and
petty burglaries. Petty thells, as he
Mr. Erskine
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had already reminded his Honorable
and lenrned  friend, were even now
punishable in this way ; and if this Bill
proposed to extend the same punishment
to similar offences of a somewhat graver
character, an  cxplanation  of this
was to be found in the fact that Crimi-
nals of this class, in the Mofussil, were
often mere youths—often belonged to
tribes of almost hereditary thieves,—
and if removed from their native
jungles and  lills, to bo shut up in
our jails in the pluins, were too apt
to languish and die there. Another
class of offences included only two
or three crimes selected from the
sixtcenth Chapter of the Penal Code.
They all indicnted great bratality in
the perpetrators.  And he thought the
Honorable and learned Judge would
agreo with him that, if in any case this
punishment could be inflicted without
specially shocking the moral sensc of a
conmunity, it must be in cases like
these. The offences included under
the third and last class differed, no
doubt, considerably from thoso just men-
tioned. They were such crimes as
perjury and personation, forgery and
criminal receipt of stolen goods. They
had all at least this in common, that
they were not often committed from
any mere sudden access of passion,
but were generally done deliberately,
were  often habitually practised, and
sometimes were engaged in almost pro-
fessionally, ospecially in this country.
These were the clusses of offences with
which this Bill proposed to deal ; and
he would only add, with reference to
the  statement of the Ilonorable and
learned Judge, that the Bill would ve-
cuact ull the provisions rclutive to this
punishment in existing Regulations ;
that, at all eventsin the Presidency with
which he was more immedintely con-
cerned, this Bill might truly be deseril-
ed as a Bill for abolishing the punish-
ment of flogging in o varicty of cascs,
and for restricting it in many. Tt went
indeed further in that divection, he ap-
prehended, than would be approved by
many able Officers in Western India. |
He trusted, however, that, if passed, it
would, in practice, bo productive only
of good results ; and would, indecd, be



13 [Taxcany

Flogging
ouly the first step towards a larger
measurs of reform, to Lo undertaken
hereafier, whenever experience might
show that it could be uudertaken with
sufety. ,

Tne VICE-PRESIDENT said, if
this Bill depended merely with reference
to the punishment of Earopeans in- the
Supreme Courts, he thought it would
be wholly unnccessary to pass it, for
the Inw which was now administered
in the Supreme Court authorized the
punishment of flogging.  Section 21
of the 9th Geo. 1V. ¢. 74, which was
the Criminal law administered in the
Supreme Court, provided us follows :—

“ And be it cnacted that cvery person con-
victed of any felony not punishable with death
shall be pomished in the manner presesibed by
the Statute or Statutes xpeeially relating to su(-fn
fclony 5 and that every person convieted of
auy felony for which no punishment hath been
or hereafter may be apeciadly provided, shall bo
deemed to be punishable under this Act, and
shall be liable, at the discretion of the Court,
to be truusported to siich place as such Court
shall dircet, for any term not exceeding seven
years, or to be imprisoned for any term not
exceeding two vears, and if' a mule, to be once,
twice, or thrice publicly or privately whipped
(if the Court shall so think fit), in addition to
such imprisonment.

Then there were scveral Sections
which provided for different offences,
and among them larceny as well as
the offence of passing bad coin.  Under
the English law, however, the punish-
ment of flogging had been substantinlly
abolished, that is, it had never been
carried into cffect, except in certain
cases.  For instance, the Eunglish Con-
solidation Act, ou the principle of
which the 9th Geo. IV. c. 74 was
based, also authorized the purishment
of whipping in like manner as the
9th Geo. IV. But practically in
England, as here, tho power was
scldom used. The English law,
tuercfore, alrendy authorized the pun-
ishment of tlogging, aud if the present
Bill was to be applied to the Supreme
Courts, it would, us he had before
stated, be wholly unnecessary.

But we had to deal with various
classes of persons, who were liable to be
tried by Courts other than the Supreme
Courts, We luul been told by the
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Oflicers in the North=-Wostern Pro-
vinees, Panjab, Oudo, and other places,
that the punishment of® flogging was
neeessury i some eases, 14 wounhd,
no doubt, be n retrogrady measure in
places where it was now  pholished.
But the question was, whether it should
be abolished in those pluces where it
was now permitted, atid whers - the
local Oflicers, who were  Letter ablo
to” judge in the matter (han ho
was, had recommended  its petention,
If the Bill slould pnss the seceond
reading, and bo referred to o Scleet
Committee, it would be vublished for
general iuformntion, and would then
clicit the opinions of locul Officers
from all parts of the country. The
Committea would then have “the op-
portunity of determining  to what
cuses flogging should bo applied,  and
in what cuses it might Lo dispeased
with,

To the particular cases refurred to
in the Bill, as it now stuod, he did
not think any rensounblo objection
could bo taken. The offunees first
enumeranted wore : intcntiounlly giving
or fabricuting fulso evidence, giving or
fubricating fulso evidence with intent
to procure conviction of g capital
offtuce or conviction of an offence
punishablo with transportation or im-
prisoumont, assaulting or using cri-
minal force to a woman with ‘intent to
outrago her modesty, rape, and uu-
natural offences—all which wero clusses
of cases to which he thought the punish-
ment of Hlogging ought to Le applied.

The Bill then proposced 1o pr‘uvido
the punislunent of ﬂugging in enscs
of thoft, theft in a building, tont, or
vessel, and theft under ceriaiy o;her
circumstunces, as well as extortioy by
threat  of uccusution of un offence
punishable with death or transporta-
tion; and if any offunce deserved the
punishinent of flogging, that las¢ men-
tioned certninly did.  “Lhen there wero
robbery, dishonestly receiving and
habitunlly dealing in stolen property,
oud lurking house trespass. '

Another class of cuscs provided for
in the Bill was forgery, forgery of a
record of a Court of j;xstieo or of w

public rcgister of births, power of
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attorney, &e.  1le rather thonght that,
under the English Inw, forgery was not
one of tho enses to which tlogging was
applicd.

It appeared to him that the ques-
tion was pot merely whether this was
or was not a retrograde mensure, but
whether, when the Penal Code was to
come in force, the punishment of flog-
ging ought to be totally abolished.
He, for one, did not think that it
could nt present be wo nbolished.
Upon the whole, therefotte, he was in
fuvor of the motion for the sccond
reading of this Bill, and would leave
it to the Sclect Committeo to propose
such amendments therein as they might
think necessary, after consideration of
the information and opinions which
might be laid before them on the pub-
lication of the Bill.

‘Mr. HARINGTON snid, the re-
marks of the IMonorable and learned
Judge oppusite (Sir Charles Jackson)
left it doubtful whether it was his
intention to vote ngainst the Motion
for the sccond reading of this Bill ; but
if such was not the Ilonorable and
learned Judge's intention, he (Mr. Ha-
rington) would willingly premise him
that, when the Bill got into Committee,
any suggestions that he might mnke

for the improvement of the Bill, or
any amendments that ho might think
it right to propose, should reccive the
fullest consideration. In the remarks
with which ho (Mr. Hurington) pre-
faced the Motion for the first reading
of the BDill. he stated ot some length
the views which he himsclf entertain-

cd on the question of flogging as n

punishment for criminal oftences, and

hio nlso oxplained the considerations by
which the Sclect Committeo, to whom

was entrusted the task of preparing a

Bill in conncction with that question,

had bLeen influenced in framing the

Bill before the Council. Ho had little,

if anything, to add to those remarks

on the present occagion,  The Ilonor-
able and learned Judge complained
both of the Bill prepared by the Se-
leot Commiittee, and of the report made
by them, and declared that he was
unablo to discover in either of theso
papers the principle on which the
The Fico-Tresident
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Scleet Committee had acted or any
principle defining the class of enses to
which the Bill was intended to apply.
But he (Mr., Tlarington) thought there
was no ground for this complaint.
The Ionorablo and learned Judge
would allow the punishment of flog-
ging in cases of rape and unnatural
offences, or where, as in such cases, the
offence committed displayed a peeu-
linrly demoralized miud, and he (Mr.
ITarington) supposed that, if the Select

| Committee had confined the Bill pre-

pared by them to cases such as those
mentioned by the Honorable and leain-
ed Judge, the Honorable and learncd
Judge would have admitted that there
was a principle in the Bill. Now the
Select Commiittee, in framing the pre-
sent Bill, had proceeded on the sune
principle on which the Honorable and
lenrned Judge would have proceeded ;
only they proposed to go a little fur-
ther than the Honorable and learned
Judge, and to extend the principle.of
the Bill to offences other than those
mentioned by the Honorable and learn-
cd Judge, for which they considered
the punishment of flogging n suitubla
punishment.  Whether the Select Com-
mittee were right or wrong in their
selection, tho principle on which they
had acted, as declared in his introduc-
tory remarks, was to scleet for corpo-
ral punishment those offences, the
punishment of which carried with it a
greater degree of sociul and moral de-
gradation than was the case as regard-
cd the punizhment of other offences.
The offences, on a conviction of which
the Sclect Committee copsidered that
corporal punishment might be awarded,
were specificd in the Bill.  The Ho-
norable and lenrned Judgo declared
some of thesc offences to be most tri-
vial, but he (Mr. Harington) did not
think that this could fairly be consi-
dered the charncter of any of them, in
so far as tho question under discussion
was concerned.

The next charge which the Honor-
nble and learned Judge had brought
against the Bill was that it wasof n
rotrograde character and that it pro-
ceeded theveforo in a wrong dircetion,
aud he particulurly noticed the appli-
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Flogging
cation of the Bill to Europcans as
well as to Natives. He (Mr. IHaring-
ton) did not think that the Bill was
obnoxious to this charge. The Ilo-
norable Member for Bombay had
shown very clearly that, in so far as
that Presidency would be affected by
the operation of the Bill, its character
was progressive, not retrogressive. The
sume remark, he believed, was equally
applicable to the Presidency of Mad-
ras. It also applied to the Punjab
and Oude. The Honorable and
learned Judge lad admitted that
in very many cases the punishment
of flogging might be inflicted on Eu-
ropeans,

Sir CHARLES JACKSON here
explained that, while he had admitted
that the law was 8o, he had also stated
that, altiough he had been twelve
years in the country, he knew of
no instance in which the punishment
of flogging - had Dbeen iunflicted on a
European.

M. HARINGTON resumed—The
present Bill would make no_alteration
in the law in this respect. It did not
say that every Europeau or other per-
son convicted of any of the offences
specified in the Bill should be flogged,
but merely declared that the punish-
ment of flogging might be awarded for
those offences, which was just what the
existing law did. The Honorable and
lenrned Judge had not specified the
offences for which, under the Act of
George the Fourth, corporal punish-
ment might be awarded, whoever was
the offender. The IHonorable and
learned Vice-President had, however,

pointed out that, under the- Act refer- .

red to, most of the offences described
in the Bill were punishable with flog-
ging, and forgery was the only one of
those offences which he had meutioned
as not so punishable.

Tar VICE-PRESIDENT begged,
in correction of what he had bLefore
stated, *to expluin that, on rveferring
to the 9th Geo. IV. ¢. 74, he found
that forgery waus one of the cases in
which flogging might be awarded.

Mz. HARINGTON proceeded to
observe that this made his case all the
stronger, and furnished an additional

18
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argument in favor of the present Bill,
as showing that, even in so far us
Europeans were concerned, it was not
of a retrograde character. It must be
Lorne in mind that the Bill proposed
no alteration as to the Tribunals by
which offecnces were to be tried. Of-
fences punishable with corporal pun-
ishment by the Supreme Court would
continue to be tried by that Court,
any thing in the present Bill notwith-
standing. Tt was not alleged that the
discretionary power vested in the
Judges of the Supreme Court in re-
spect to the punishment of flogging
had been abused, and there was no
ground for apprchension that it
might be abused under the present
Bill. The samo Judges who ad-
ministered the existing law would
administer the law now proposed
to be introduced. In the Presidency
of Bengnl, beyond the limits of
the Town of Calcutta or in what
wero called the Regulation Provinces,
corporal punishment had, as he had
mentioned on a former occasion,
been abolished by a law which was
passed so far back as the year .1834,
and in so far therefore as the Lower
and Upper Provinces of the Presi-
dency of Bengal were concerned, it
must be admitted that the present
Bill was retrogressive ; but while the
law to which he had just reforred
wbolished corporal punishment in some
parts of the Bengal Presidency, it left
it to be administered in the Presiden-
cies of Mndras aud Bombay and in
the three Presidency Towns, and as
he had previously stated tho partial
abolition of the punishmeut in those
parts of the country to which the
abolition extended, had alwanys been
considered impolitic and of question-
able propriety. He heartily concur-
red in what hnd fallen from the Ho-
norable and learned Judge ns to the
duty which rested upon them in le-
gislating for this country, not to re-
duce the Europeun to the level of the
Native, but to ruise the Native to
the level of the European, Unfortu-
nately, however, this was not always
possible in the caso of the Natives,
sud they often found theinselves pre-

2
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cluded from passing laws in this coun-
try which, if they had only the
more civilized clnsses to legislate
for, they would very readily adopt.
He quite agrced with the Honor-
able and learned Vice-President
that,, if the Presidency Towns alone
had now to Dbe counsidered, there
would be no necessity for the pre-
sent Bill ; but they. were legislat-
ing for all Indin, and for the
numerous races and clnsses scattered
throughout the country, in respect
to o great portion of whom it seem-
ed to be generally admitted that
corporal punishment would, in its
effects, not be more demoralizing than
imprisonment in a Criminal jail, and that
in o very great many cases it would
he not only a more humane but a
more effectual punishment.. With re-
gord to what had fallen from the
Honorable and learned Judge as to
the expediency of confining corporal
punishment to second and subsequent
convictions, he would only observe
that the object aimed at in the present
"Bill was a3 much as possible to save
certain classes of offenders from the
contaminating influences of a Cri-
minal jnil, from which those who
were confined therein generally came
out worse characters than when they
entered ‘the jail. If the suggestion
-of the Honorable and learned Judge
were ndopted, the effect would be thate
a person on his first conviction would
be subje¢ted to the pernicious influ-
ences just mentioned, and, on a se-
cond conviction, he would be flogzed
in order that he might not again he
sent to joil. These were the only re-
marks with which he would trouble
the Council ; but he must express a
hopea that the Bill would be allowed
to be read a second time. This
would be followed by its publica-
tion, which woald give the local
nuthorities and the pwvblic the op-
portunity of expressing their. opini-
ons on the varions provisions of
the Bill; and the opinions thus re-
ceived would be considered in Com-
nitteo, oud any alterations could then
be made in the Bill, which imight be
deemed ndvisshle.

Mr. Harington

Public Purposes Bill. 20

The question being put, the Counecil
divided :—

Nol.
Sir Charles Jackson.

Ayes 1.

Mr. Erckine.

M. Sconce.

Mr. Forbes.

My, Harington.

Mr. Beadon.

Sir Bartle Frere.
The Vicc-President.

So the Motion was carried and the
Bill read a sccond time.

CIVIL PROCEDURE.

The Order of the Day being read for
the second reading of the Bill « to
amend Act VIII of 1839 (for simpli-
fying the Procedure of the Courts of
Civil Judicature not established by
Royal Charter)"—

Mr. HARINGTON said, in moving
the second reading of this Bill, he had
to express regret for the delay that
had taken place in the printing and
circulating of the Bill and the State-
ment of objects and reasons. e be-
lieved that these papers had not reach-
ed Honorable Members until late the
evening Lefore last. The delay in
their circulation had arisen partly from
the holidays and partly from the
quantity of other work of a more press-
ing nature in the hands of the printer.
He would only add that, ‘if any Ho-
norable Member desired further time
to consider the Bill before giving a
vote on the Motion for the second
reading, he was very willing to defer
his Motion until the next Mecting of
the Council.

At the suggestion of the Vice-Pre-
sident, the Motion was accordingly
postponed.

LAND FOR PUBLIC PURPOSES.

Mr. FORBES moved that the Coun-
¢il resolve itself into a Committce on
the Bill ¢ to amend Act V1 of 1857
(for the acquisition of land for public
purposes)” ; and that the Committee be
instructed to consider the Bill in the
wmcaded form in which the Select
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Committee had recommended it to be
passed.
Agreed to.

The Bill passed throngh Committee
after a verbal amendment in Seetion
II ; and the Council having resumed
its sitting, the Bill was reported.

ADMINISTRATION OF JUSTICE IN THE
SUPREME COURT (BOMBAY).

The Order of the Day being read
for Mr, Erskine to move a suspeusion
of the Standing Orders, to enable
him to carry through its remaining
stages forthwith the Bill “for the im-
provement of the administration of
Justice and despatch of business in
the Supreme Court of Judicature in
Bombay"—

Mg. ERSKINE said that he had
explained at the last Meeting of the
Council that this Bill would not be
fully efficacious, unless it were at once
passed through its remaining stages ;
and as it had been framed by the
Judges themselves at Bombay, and re-
commended by the local Government
there, and had reccived the sanction
of the Supreme Government, and been
quite unopposed in the Council, he
apprehended there could now be no
objection to the suspension of the
Standing Orders, with a view to the
Bill being at once proceeded with.
He should thercfore make the Motion of
which he had given notice.

Sie CHARLES JACKSON second-
ed the Motion, which was put and
carried. -

Me. ERSKINE then moved that
the Council resolve itself into a Com-
mittee upon the Bill.

Agreed to.

The Bill passed through Committeo
without amendment, and, the Council
having resumed its sitting, was
reported.

Mz. ERSKINE moved that the Bill
be read a third time and passed.

The Motion was carried, and the
Bill read a third time. .

Mga. ERSKINE moved that Mr.
Beadon be requested to take the Bill to
the President in Council, in order that
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it might be transmitted to the Gover-
nor-Gceneral for his nssent.
Agreed to.

FLOGGING.

Mnr. HARINGTON moved that the
Bill “to provido for the punishment
of floggring in certnin cases” be referred
to a Scleet Commiittee consisting of
Mt. Forbes, Mr. Scouce, Mr. Erskine,
Sir Charles Jackson, and the Mover,

Agreed to.

STAGE CARRIAGES.

Mr. FORBES moved that a com-
munication received by him from the
Madras Government be laid upon the
table and referred to the Select Com.
mittee on the Bill “for licensing and
regulating Stage Carriages.”

Agreud to.

MUNICIPAL ASSESSMENT (RAN-
GOON, &c.)

Mr. FORBES gave notice that he
would, on Saturday next, move the
first reading of a Bill to introduce
the Municipul Acts into the Towns
of Moulmein, Rangoon, Tavoy, and
Mergui.

The Council adjourned.

$  Soturday, January 12, 1861, -
Present :

The Hon'ble the Chief Justice, Vice-President,
in the Chair.

Hon'ble Sir H. B. E. | A. Sconce, Esq.,
Frere C.J. Euklse,%;q.,

Hon’ble C. Beadon, an )
Hon'ble S. Laing, Hon'ble Sir C. R. M,
Jackson.

H. B. Harington, Esq..
H. Forbes, .

 MUNICIPAL ASSESSMENT (RAN-
GOON, &c).

Mr. FORBES moved the first
reading of a Bill “ for extendin
certain provisions of Acts XIV an
XXV of 1856 to the town nnd suburbs
of oon, and to the towns of Moul-
mein, Tavoy, and Mergui, and for





