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LEGISLATIVE ASSEMBLY. 

Wednesday, 14th February, 1928. 

The Assembly met it, the Assembly Chamber at Eleven of the Clock. 
iMr. President was in the Chair. 

MEMBER SWORN: 

Mr. Lancelot Graham, M.L.A. (Legislative Department: Nominated 
<.official). 

UN STARRED QUESTIONS ANn· ANSWERS. 

DEATHS IN PELHI DVE TO COMMISSION OF AN OFFENCE. 

163. Lala Girdharilal Agarwala: 1. How many dead bodies of human 
!beings were discovered in Delhi including an area within 5 miles of Viceregal 
Lodge during the last 5 years, in which (-oases death was reported to have 
'heen caused by violence or commission of an offence and in how many of 
1:hose cases the offender remained unpunished? 

2. How many cases of deaths by violence or commission of an offence 
mU'e reported or discovered in Delhi including an area within 5 miles of the 
Vll'eregal Lodge B?d in how many of them no offender was punished? 

The Bonourable Sir )[aJ.colm Bailey: The two parts of the question 
&l'f ear to cover the same ground. During the years 1918 to 1922 thtl num-
'bc'l of deaths reported as due to the commission of an offence in the area 

" specified was 60. Of these 9 were fOUlld to be.due to natural causes. Of 
tht, remaining 51 cases 24 were untraced, and in the 27 cases committed 
'fot, trial, the accused werlS acquitted in 8 and convicted in 19 cases. 

HISTORICAL BUILDINGS IN DELHI FORT. 

164. Kr. Mohammad Faiyu lO1an: Will the Government be pleased 
·.to state the number of. Historical Buildings pulled down in the Delhi Fort 
since 1900? 

The Bonourable Kr. A. O. Ohatterjee: No Historical Buildings have 
'bl·en pulled down in thtl Delhi Fort since 1900. 

HISTORICAL BUILDINGS IN AGRA FORT. 

165. lrIr. Mohammad J'aiyaz lO1an: Is there any truth in "the statement 
,that some of the Historical Buildings in the Fort, Agra, are going to be 
demolished for making barracks for soldiers 'I 

The Bonourable Kr. A. O. OhatterJee: There is no truth in the state-
;I,lent. • 
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IMPORTS OF MOTOR CARS AND CYCLES. 

166. 1Ir. Mohammad Faiyaz Khan: Will the Government be pleased 
to state the number of motor cars, and u>otor cycles imported into Indi/\, 
fl\ch year from 1905 till the end of 1922 from England, United States· of: 
America, Canada, France, Germany and Haly? 

The Honourable 1Ir. O. A. Innes: - '}'he Hononrable Member is referre<Y 
to the " Annual Statement of the Sea-borne Trade of British India " and 
'Monthlv Accounts rehtmg t-o the Sea-borne Trade and Navigation of British 
Ir.dia " ~hich contain all the statistical information available about the' 
import of motor cars anci motor cycles. A copy of these publications is in, 
the Library. 

THE INDIAN COTTON CESS BILL. 

1Ir. J. HuUah (Rev-:?nue and Agriculture Secretary) : Sir, I present the 
report of the Joint Com~ttee on the Bill to provide for the creation of Il, 

fund for the improvement and development gf the tl"ro~ing, marketing and 
m:muiacture of cotton ill India. 

The Honourable 1Ir. O. A. Innes (Commerce and Industries Member): 
Sir, I have to make a statement which I am sure that everybody in thl} 
House will receive with great regret. The Honourable Leader of the House 
is unavoidably prevented from being present to-day. He was taken ill in the 
night and cannot possibly take his seat this morning. I am sure I am 
expressing the hope of every one in this House when I say that we all hope 
that he will not be long prevented from discharging his duties in this House. 
(liear, hear.) 

THE REPEp,ING A...",\D AMENDING BILL. 

Sir Henry Moncrief! Smith (Secretary, Legislative Department): Sir, 
I move for leave to introduce a Bill to amend certain enactments and to. 
repeal certain other enactments. 

I do not 'think, Sir, that I need enter into an elaborate explanation of 
the provisions of this BaJ. It is a Bill which the Central Legislature has 
lail' before it from time to time to remove certain formal defects that are' 
occasionally discovered in our law and to remove certain anachronisms. 
If Honourable Members will refer to the Schedule of the Bill which is in 
their hands, they will bee that there is a column of explanations. Those 
tx-planations, Sir, give the reason fo:.- every small amendment which this 
Rill proposes to make ill the Statu;;e Book. 

1Ir. President: The question is . 
.. That leave be given to introduce a Bill to amend certain enactments and to, 

r('peal certain otheT enactments."· 

The motion was adopted. 

!jir Henry Moncriel! Smith:. Sir, I introduce the Bill. • 
• 



THE CODE OF CRIMINAL PROCEDURE (A:\iENDMENT) BILL. 

JIr. President: The Assembly ""iIl now proceed further to consider tJie 
Bill further to amend th.! Code of Criminal Procedure, 1898, and the Court-
{('es·Act, 1870, as ~ c  by the C -,unci! of State. 

The amendn;J.ent to clause 11 o:!tanding in the name of Mr. Agnihotri 
"':lS under consideration, Discussion will now proceed on clause 11. The 
an;endment put from the Chair on the occasion when clause 11 was under 
cvr.sideration was: . 

"In clause 11 for the proposed sub· section (3) in sub-clause (2), substitute the 
following: • 

, (3) Every JH!I;80n arrested under this section shall forthwith be released on bail' ... 

Sir Henry Moncrief! Smith (Se('retary, Legislative Department): Sir, 
thls matter was before the House on a former occasion. It was then post-
p:ned because there was a general feeling in the House that this was not 
tho proper place for this amendment and that we should consider it when 
Wo.J came to the Ch ~ r of the Code which deals with bail. When, Sir, 
we, did come to the Chapter which deals with bail, the Honourable Mover of 
this amendment had hi:,; attention invited to the point and he said he was 
not prepared to move amendments to seotion 496 or 497. I think the 
House will agree that the amendment that no~  stands before it is not 
Il. proper amendment to make in the Code. Mr. Agnihotri would enable or 
rkther wouls! rt:'quire any person aZ!ested without a warrant to be forthwith 
released on. bail unless he was a proclaimed offender under c1ause thirdly 
or a deserter Ulider clause Bixthly. I would point out to the House that tills 
would require all the persons under clause firBt to be released on bail as 
soon as they were arrested. Clause first is the clause under which nearly 
every serious criminal is arrested in the course of police investigations. In 
the course of an investigation of any serious crime the .police arrest a man. 

~ soon as they have reasonable grounds for believing that he has committed 
thtl offence. They never wait, Sir, to get a warrunt from a Court. There-
fore, these persons are alTested without a warrant--persons who have been 
caught shortly atter the committing of a murder, dacoits who were being 
pursued by the police after committing dacoity, and so on,-and thes", 
persons whom the pc:iJ.ic\3 have beeu fortunate enough to arrest without 
e~  would, under Mr. Agnihotri's amendment, be required to be released 
f(.rthwith on bail. I think, Sir, the House will agree that this is going 
L.t;ch too far and it is a most undesirable amendment to introduce into 
the: Code. The House has had a very full discussion on sections 496 and 
':197 and it was pointed out to the House on Monday that the provisions of 
th ~ Code as to bail er,~ now far more lenient than they ever had been 

r~ the Government d('precated any further widening or loosening  of the 
provisions. Sir, I oppose this amendment. 

The amendment was negatived. 

Clause 11; as amended. was added to the Bill. 

lI(r. President: Discussion will now proceed on clause 33. • 

]I(r. H. Tonkinson (Home Department: Nominated Official): Sir, we 
postponed the consideration of tills clause for two purposes. In the first 
place we wished to deal with the question which arises from the prevention 
by this clause of the use of the statements recorded by police officers for 
any purpose eat any inquiry or trj.al in respect of any offence under investi-
gation at the time when such statement ~  made. The second reason 

• •  ( 2223 ) • .\ -2 

• 
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why the consideration was postponed was to examine the effect of the 
'8mendment. which has been accepted by the Assembly which compels the 
Court to allow inspection of the whole of these statements to the accused. 
Aoi regards t.his question the position was indicated by the Honourable 
the Leader of the House in his statement on the 31st of. January. He 
'Said then: 
.. Many of my friends here have, I think, a feeling that it is justifiable, in view 

of the preyious d"cision of the House, to place in the Bill some proviso which would 
ut.viate the dangilr, to which many of us referred, of the whole of the statements 
rrferring" to a large number of transactions being handed to the defence." 

My Honourable friends, Sir Deva Prasad Sarvadhikary and Mr. Hussanally, 
were both clear on that point that some amendment of the provision was 
required. Well, Sir, we have considered this question at. length and we 
have decided that no proviso which does not practically nullify the amend-
ment made by the Assembly would be effective. The alternatives before 
us if the clause stands as it does now are that either detection will be 
practically impossible or else proper prosecut.ion of cases in the Magis-
trates' Courts will be impossible. In these circumstances, Sir, we consider 
that either this clause must be set right in another place or else in the 
alternative the whole clause should be omitted and we should return to 
the existing law. It will be possible to consider that question later. 

I now turn to the first point and I wish now to move the amendment 
of which I spoke on the 31st of January. The position as regards this 
amendment was indicated by the Honourable the .Law Member in his 
statement. on the 26th of January when he said after the amendment 
moved by Mr. Pantulu had been rejected; 
"Sir, with l~  permission I shoald like to say a few words. My Honourable 

friend, Mr. Seshtigiri Ayyar, and other Honourable gentlemen having agreed to the 
retention of the concluding words in this clause, we have, as must have become clear 
from the division which has just taken place, agrl'ed to the retention of the words 
(for any purpose' instead of 'as evidence'; and I understand the position now 
b be that Honourable Members are prepared to accept the clause as it originally 
fltands in the Bill. But I must make It clear that this will not in any way affect the 
Jorovision embodied in section 172." . 

Then, my Honourable friend, Mr. ~e h giri Ayyar, remarked "subject 
to any further amendments." 

The amendment which I then referred to, Sir, is I think an amend-
ment accepted by Honourable Members opposite in principle. We wish 
to be able to use these statements to just exactly the same extent as 
the Court is now able to use the diary, and no more. 

Dr. B. S. Gour (Nagpur Division: Non-Muhammadan): No, that was 
not agreed to. . 

:Mr. B. Tonkinson: If the Court is not able to use these statements in 
e ctl~ t~e same. ~  . as the. Cou.rt is n0'Y able to use t~e diary, that is 
to asslst It, to ald It m the mqwry or tnal, then there IS practically no 
use in recording these statements at all. I therefore, Sir, move: 
.. That in cl ~ , 33'of the proposed new sub· section (ii) of section 62 the following 

rl"oviso be added, namely: ' 

r, Proyided furi her that the court may in the course of the inquiry or trial send 
fer the record of any such statement and may use such statement not as e i e~ce ;n 
the case, but to "id it in the inquiry q' trial." • 

Those are exactly the words of. section 172. • 
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. Dr. H. S. Gour: Sir, as I told the Honourable Mr. Tonkinson on the 
last occasion, statements made. to a police officer cannot legitimately be 
used to the prejudice of the accused. They are statements which may, 
be used for the purpose of benefitting the defence, but never to its prejudice. 
I have no doubt the Honourable Member is not unaware of the leading 
case known as Dhal Singh's case. That was a case, Sir, in which a certain 
. learned judge convicted the accused upon statements recorded by a police 
officer in the case diary. That case went to the Privy Council and the' 
Privy Council observed that it was irregular and improper for a judge 
to use statements recorded in a case diary, which had never been sub-
jected to cross-examination by the accused, to his prejudice, that such 
statements were intended to be used for the purpose of checking the 
evidence adduced by the prosecution, but not for the purpose of supple-
menting that evidence. It is like a judge using statements not accessible 
to the ·accused upon which the accused has had no chanc6 of cross-
examining the witnesses, and which so far as the statements are COD-
(,forned are wholly unknown to him. I submit, Sir, the proviso which 
my friend, the Honourable Mr. Tonkinson, wishes to introduce in the 
Code will do away with the principle enunciated by their Lordships of the 

• Privy Council, and which has been worked in practice by the courts in 
this country. I have no doubt my Honourable and learned friend, Sir 
Henry Stanyon, who has had long forensic and judicia:! experience of the 
administration of criminal law, will bear me out when I say that it would 
be dangerous to allow statements recorded in the police diary to be used 
as an aid by the judge in the disposal of criminal cases, and I therefore, 
Sir, oppose the amendment. The Honourable Mover of this amendment, 
in the course of his speech, referred to the acceptance of his view by 
Members on this side of the House. I think, Sir, I am voicing the 
sentiments of the Members on this side of the House when I say that 
it was never understood by anyone that such a statement should ever be 
admissible in evidence, or be used as an aid by the judge concerned 
in the trial of criminal cases to the prejudice of the accused. 

Sir Henry .onerlel! Smith: Sir, I think, in spite of what my Honour-
able friend, Dr. Gour, has said, it is a fact that on the previous occasion 
when this matter was discussed, there was a feeling in this House that 
some amendment was necessary to get rid of the effect of the words .. for 
any purpose." Dr. Gour's remarks on this amendment have lacked their 
usual relevancy; in fact I doubted, as I listened to Dr. Gour, whether he 
understood the amendment which my friend, Mr. Tonkinson, had 
put forward. Dr. Gour cited one case on which he based the whole 
of his arguments; He said it was a case in hic~ police diaries had been 
improperly used by a Court as evidence to corroborate and substantiate 
the case for the prosecution. Sir, that undoubtedly was a most improper 
case, but it has nothing whatever to do with the amendment which Mr. 
Tonkinson is now putting before the House. Sir, in the first place, we 
are not dealing with police diaries, we are dealing with statements. In 
the second place, we are not proposing to use those statements as evidence, 
we are merely proposing to enable the court to use them in exactly the 
same manner as the court can use the police dislies under section 172 
of the Code. 

Oolonel Sir lbnry StaDyon (United Provinoes: European): Sir, with 
all respeot, I am unable to understand the attitude taken up by Govern-
ment in ~g r  to this matter. This :e:ouse has resolvod, with regard 
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to statements made by persons in the course of the police in e tig tion,~ 

persons who afterwards come up as witnesses at the trial,-that the accused 
shall have access to those statements and be furnished with copies of them. 
It has been said in general terms, but has not been sufficiently defined 
so as to make me capable of understanding it, that such a provision will 
make the prosecution of. cases impossible. A \\'itness comes up the day 
after a murder and says that he saw a person like the accused hurrying 
away from the place where the murder was committed. Later on he 
comes before the Magistrate and says .  .  .  . 

Sir Henry Moncrief! Smith: May I point out that these remarks are 
irrelevant. Mr. Tonkinson is not in the House for the moment, but Mr. 
Tonkinson's amendment relates to the words" for any purpose .  .  .  .  " 

Dr. H. S: Gour: May I rise to a point of order? Who is presiding 
here to determine whether the remarks are in order or not? 

Mr. President: Order, order. The Honourable Member may leave the 
Chair to .decide for itself. Sir Henry Stanyon. 

Colo:;].el Sir Henry Stanyon: I was putting forward an illustration in 
connection with a remark made, in introducing the amendment, by 
Mr. TonkinsoD who said that if the original amendment before the House 
became law, prosecutions would be impossible. As I was saying, this 
witness comes up at the trial and states that with his own eyes he saw the 
accused committing the murder. Now is it or is it not just that everybody 
(loncerned with the prosecution and the defence, including the judge and 
the witness, should know of these differences in statement and should 
have some explanation of them from the \\'itness? How is the prosecution 
rwdered impossible? Conviction may be rendered impossible-that is 
another thing---'but how is the prosecution rendered impossible by the fact 
of these two different statements being made public. The amendment 
which is to-day proposed to be introduced adds another instance to a 
difficulty which already exists. It is suggested that, like the cSfle diary, 
these statements may be sent for and used by the Court for the purpose 
of aiding it in its inquiry and trial. .. Used by the Court "-in what 
way? To influence its judgment? To affect it with regard to the credibility 
of .a witness? If so, then, in fact, but not in the name of law, that 
btatement is being used as evidence. My friend. Dr. Gour, cited Dhal 
Singh's case, not quite accurately. An influential landlord was convicted 
of murder and sentenced to death. The· case came before the High Court 
of the province, before a Bench of which I was a member. I was respon-
sible for writing the judgment. 

Mr. H. Tonkinson: Sir, I rise to a point of order. The remarks of 
my Honourable and learned friend have nothing to do with the amend. 
n:ent now before the House. They refer, I think, Sir, entirely to the 
~ e tion of the provision-which will come up for discussion immediately 
afterwards-w?ich 'Yas introduced by the ~ em l  on t?e 31st January, 
namely, the nght gIven to the defence to mspect the eVIdence . 

. Mr. President: lias the Honourable Member anything to say on that 
pomt? 

Colonel Sir Henry Stanyon: My intention 'Was toahow that in that 
case an open reference was madfl to case diary statements and that was 
~ritici e  by their Lordships of. the Privy Council (to whose 'decision we 
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J[lJust all bew) instead of, as would have been the more correct procedure, 
for the Judges to allow themselves to be secretly influenced by those same 
statements. They were honest. enough to say in their judgment: .. this is 
what makes' us disbelieve the evidence for the defence." That is alI that 
lo.appened in that case. The conviction was upheld by their Lordships of 
the Privy Council. However,· the point is this, that what is now sought 
to be introduced is another attempt to allow the prosecution to whisper 
in the ear .of the Court. That is a principle which I respectfully submit 
is opposed to the rules of justice as· understood in Great Britain and in 
.British India. I cannot see to what diSadvantage anybody concerned is 
put by the accused knowing what a witness who is giving fatal evidence 
.against him ~  previously said •. 

Sir Henry lIoncrieJ! Smith: Again, Sir, that is entirely irrelevant to 
.the amendment before the House. 

dolonel Sir Henry S1ianyon: If the Honourable the President rules me 
out of order I shall bow to his decision. I say that this amendment would 
euggerate and incre ~e the evil of this whispering in the ear of the 
Court. I, therefore, strongly oppose the amendment. 

1Ir. T. V. Seshagiri Anar (Mcldras: Nominated Non-Official): Sir, 
there are two points which ought to be kept distinct. The one is that this 
amendment does not go against the amendment· carried in this House as 
regards the use of statements to the Police by the accused. Tais amend-
ment does not affect it. As regards the propriety of the amendment, I 
respectfully agree with everything that was said by the Honourable Sir 
Henry Stanyon upon t.he matter. On the last occasion, when a similar 
matter came up, I pointed out that this would amount to what is l-n.oWD 
tt'l"hnically lIS .. corrupting justice." A Magistrate should have access 
only to such papers upon which he is to base his judgment: he should 
have nothing else before hinl. If his mind is to be prejudiced by looking 
into certain records which are not open to the accused the result of it will 
be that the accused will be in avery difficult position, the Magistrate's 
mind having heen secretly biased against him by his '!laving looked into 
certain papers which he has no access to. And, moreover, as I said on 
the last occasion .and I repeat it again, it is of the essence of criminal 
justice that the Magistrate's mind should be free fre-m any taint of· SJ,lS-
picion, that is favouring the accused or favowing the prosecution.. If 
you put into his hand a statement which is not to be used as evidence, 
on which he is not to base his' judgment, then you allow his judgment to 
be influenced by a document which is not public property. Sir, it is a 
dangerous thing to do and I do not think that anybody in this House 
agreed to an amendment of this· nature being introduced. We never 
agreed to an alleJ!ldment being introduced which would put into. the hands 
of :Magistrates a weapon which he can use against the accused without the 
accused having am opportunity of putting up any defence. Under these 
circumstances, I strongly oppose the amendment which has been proposed 
from the Government Benches. 

lttr. Harchandrai Vilhindas (Sind: on ~ h mm n Rural): Sir, 
'apart from the oonsiderations which have been put forward in opposi.ng the 
c:r.endment, I think there is one great objection of principle to be raised 
a$e:inst ~he fGrm of the me~ ment ro~o e  ~ is practically a kind of 
glvmg WIth one hand and taking away WIth the other, or first laying down 
~ principle and then qualifying it 100 per .:ent. Beca.use the first part of 
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the amendment proposes to exclude these statements from the category of 
evidence whereas the second' part, although worded differently, actually 
keeps them as part of the evidence. I think it is wrong in principle to 
introduce legislation' on these lines at all. Of course, it may be considered 
to be a strong word, but I think it is the proper word, to say that such a 
kind of legislation is .. misleading." It misleads those who are responsible 
for the administration of justice, because a conscientious Mllgistrate or 
Judge, while looking at this section, will ~ puzzled as to what interpre-
tation to put upon it. He would say to himself •• if I am not to use it. 
8S evidence I am to use it as an aid to the administration of justice." 
How is it to be an aid to the administration of justice? Therefore, apart' 
from the arguments on the merits which have been put forward. by various 
speakers, I say it is a wrong principle to have any law of this kind on the-
Statute Book. 

1IIr. P. E. Percival (Bombay: Nominated Official): Sir, I wish to. 
make one point clearer. As I understand the amendment, it is simply 
to the effect that these statements should be used in the same way as 
police diaries are used at the present moment. The question of show-
ing the statements to the accused does not arise. 

Dr. ll. S. ·Gour: What is the meaning of .. use it as an aid." 

Mr. P.li:. Percival: The amendment does not touch the question of show-
ing the statements to the accused, or of keeping the statements away from 
the accused. The amendment only is to the effect that the statements 
of witnesses taken by the police may be used by the Court in exactly 
the same way as police diaries are at present USed by the Court, and to 
which use no objection has been taken, nor has there been any opposition 
thereto in this Assembly up to now.' Section 172 makes it quite cleaI'" 
that police diaries cannot be used as evidence, but can be used as an 
aid in such inquiry or trial. Now, under section 162, as it now stands. 
statements of witp.esses to the police cannot be used for any purpose, 
unless we make tlie necessary amendment in section 162; and even if this 
amendment is made they clm be used only for the same purpose as police 
diaries are used. It seems to me that if this amendment is not made, the only 
practical result will be that the police officers will include all depositions in 
their diaries instead of including them, as they should include them, in-
the statements of the witnesses. It is no;; a question-I Wish to make 
this clear--one way or the other of showing the statements to the accused 
person. That is an entirely different question. The only question is 
whether the Courts should not be allowed to use these statements in 
exactly the same way as police diaries are used, and no objection has been 
taken by this Assembly to the use of such diaries up till now. 
The amendment was negatived. 

Mr. President: The question is that clause 33, as amended stand part 
of the Dill. ' 

. Sir :&:eDrY ~ Cri~  Smith: Sir, cl ~e 33, as it now standlt, is to my 
mmd qwte an ImpOSSIble clause. It has two defects. One defect has arisen-
from the fact that the House has just refused to pass the smendmentr 
moved by my Honourable friend, Mr. Tonkinson. We have it now th~t  
the statements recorded by the police cannot be used for "ny purpose-
whatever. What we had suggested was that those stateme.nt.s shouldi' 
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be used in exactly thE1. same manner as the police diaries can be used and 
for exactly the same purposes for which the police diaries can be used under 
section 172. The second defect in clause 33 has been already referred to 
by Mr. Tonkinson this morning. We have now an absolute requirement, 
a mandate to the courts, -when every witness steps into the witness boxr 
to hand the defence a copy of the statement which that witness has 
made to the police. Sir, I do not want to re-open the discussion on this 
partic1!lar point. It was pointed out to the House the ohher day that 
it was very dangerous to hand over the whole statement. Mr. Hussanally 
pointed out that it was very dangerous to hand over the whole state-
ment and Sir Deva Prasad Sarvadhikary entirely agreed. He said that 
we must h ~ something that will make it possible for the Court to, 
hand over at all events only such part as may be relevant or such part as 
may in the opinion of the Court be essential to hand over in the interests of 
justice. Sir, there section 162 stands. Statements made to thp. police 
cannot be used for any purpose, and they have nevertheless to be handed 
over in their entirety to the defence the moment the witness steps into, 
the witness-box. I think, Sir, if the House would try to realise what the 
effect of that is, -they wou.ld agree that the administration of justice will 
be most seriously hampered. What I want to suggest to the House is, 
that rather than allow this clause to pass in this form-Government, Sir, 
will never, so far as they can help it, allow this clause to emerge from 
thl! Legislature in this form-the House should take the very simple ex-
pedient of deleting the clause  entirely from the Bill and leating section 
162 of the Code as it stands unamended. Sir, we have a large number 
of rulings on section 162 of the Code as it stands. Those rulings are a 
guide to the Magistracy with reference to the use of statements made 
to the police. Those statements, Sir, can be handed to the defence lor 
the purpose of contradicting witnesses and that is about all sectIon 162 
amounts to. I would therefore suggest to the House that on this motion 
that clause 3B as amended stand part of the Bill, it should give a negative 
vote which, as I say, will merely have the effect of maintaining section 162-
in the law unamended. Government, as I said,' Sir, will strenuoush-' 
oppose to the very last moment clause 33 standing in the Billl in its r e~t 
form. It will undoubtedly be necessary to take the matter before another' 
~o e and try to persuade that other House to take a more reasonable 
View of the matter. I therefore, Sir, propose myself to vote against the 
standing of this clause in the Bill and I hope the House will support me 
in this matter. 

Kr. W. II. :&:Wl8anally (Sind: Muhammadan Rural) : Sir, as my name 
has been mentioned by the Honourable Sir Moncrieff Smith, I think that 
I should point out to the House that if the amendment which I had then 
proposed and actually handed over to the Secretary of the Assembly had 
bee!l accepted by the Government; all this diffioulty would haye' been 
aVOided. I proposed on the last occasion, that the Ma!ristrate or the 
Court should have authority in special csses, for reasons to be recorded to 
disallow copies of statements of witnesses beina gi,ven to the cc ~e  
That' amendment of mine was unfortunately not ~ce te  b,· the Gov-
ernment and that has led to all this difficulty at this moment. As for 
the threat Sir Moncrieff Smith has held out to the House of the Goyern-
!Dent .not agreeing to this clause being passed in this form and of thf'k 
llltentlOn to move the other House to negative this clause and to amend 
it again, I do not think for Q moment this House will be afraid of it and 
should not 1>e. But to make matters ma.e practical I would. still propose: 
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the amendment which I then handed over to the Secretary of the Assembly, 
and if I am permitted. to move it even at this stage by the Chair as well 
-as by the Government, I think all difficulty will be avoided and the clause as 
then passed will have the effect of having everything that the Govern-
ment wants. 

Rao Bahadur T. Rangachariar (Madras City: Non-Muhammadan 
Urban): Sir, I iltand aghast at the attitude adopted by the Honourable 
Sir Moncrieff Smith. What is it, Sir, that this Assembly has done to 
merit the covert rebuke which he has administered to it? He is going 
to appeal to a more .reasonable Assembly I Sir, what is his complaint? 
His complaint is that this House adopted clause 162 as proposed by 
Government. Clause (1) of section 162, if Honourable Members will, turn 
-to page 12 they will find, has been adopted to its fullest extent by this 
House; I mean clause 33-section 162, clause (1). There was an attempt 
made by my Honourable friend, Mr. Pantulu Garu, to amend it. That 
attempt failed. So, the clause now accepted by the House is the very 
-one proposed by Government. If he has any reason to be dissatisfied 
with anybody, he has reason to be dissatisfiea with himself and his col· 
leagues on the 'l'reasury Bencn. It is they that proposed this clause 
and this House had the good sense to accept the reasonable proposal made 
by the Government. Now, therefore, I do not see what the charge against 
this House is, that he should hold out this threat that he is going to 
another House, a mo\"e re'asonable House,-a House in a more rcasonable 
mood or more reasonable House, whatever it may be. Again turning to 
the proviso what is the crime, Sir, which this Assembly has committed? 
All that this Assembly has done is, it has modified the proviso as introduced 
by the Government. That is to say, we have provided that the accused 
should not be tried in the dark, that the accused should not be convicted 
on perjured evidence and that the prosecution should no1;' hold up its 
sleeve former contradictory statements made by 'witnesses. The prose-
cution at a particular stage puts forward a witness as a witness to truth. 
The accused is given the right to inspect former statements made by 
-that witness. Have we committed a very grave sin in giving that oppor-
tunity to the accused person who stands to lose his libertv and pro-' 
bably his life, because we give him an opportunity to inspect the previous 
statement made by a witnesfl,.in the box? Certainly, I do not think any 
House, if it has any reason behind it, if it has any reason in its head, 
would object to such a clause, to such a power being given to the accused 
person when he is on his defence for his liberty and for his life. Sir, 
we are threatened with all sorts of horrors, all this arises out of the imaginary 
fear th.at the witness might have spoken not only to the particular case 
und("r investigation but to othe.· c e ~ n  this happens in very rare 
'cases, That can be avoided by other methods. Why? Instructions can 
be given to police officers if really you are goin'? to get a witness who 
will go about telling other stories than the story connected with the 
particular case then under investigation, to put those statements down 
not in the particular statement, but in their diaries, in which case it 
will be safe from inspection by the accused. Not only that. The Court 
has ample power always to instruct the pleader who appears-pleaders 
are officers of Courts-" you are not to use such and such portions because 
they do not relate to the accused." I suppose you can trust the pleader 
with a sense of responsibility. I suppose pleaders are amenable to the 
disciplinary .iurisdiction of the .Courts. I have known case: where the 
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:most confidential papers are handed over to Counsel for. accnsed because 
. they are trusted and they ought to be trusted. In any administration, 
in any civilised administration pleaders should be trusted. Therefore, 
I do not think any real serious risk-is takel1. The risk that there might 

.• be statements relating to other matters may be avoided by the ~licem n 
not recording it in the particular record, but in his diary and Govern-
ment can certainly give instructions to that effect to the police officers. 
Even otherwise, the Court, if the accused is defended by a pleader,' can 
trust the pleader to use his discretion in the matter. It is not every 
matter which is introduced jn a Court which is made public. Is there 
not power in the Court to say, if it is really such a serious case where the 
witness has disclosed facts which are going to affect the public interests 
or the interests of the State or the safety of the State--the CoUrt is not 
powerless to hold the hearing in camera and not allow it to be published? 
%erefore,. thera are  ways by which these imaginary fears cail be safe-
guarded. Such being the case, this House has done but bare justice 
to the accused. This is a thing in which the people of this country have 
. been agit&ting for a long time, namely, that this sort of secret trial, the 
policeman holding up in his sleeve c~ in statements given by a witness 
and not being at liberty to disclose them to the accused person who is 
on his trial, is a grave reflectioll upon the administration of criminal justice 
in this country. I am glad that this House has risen to the occasion 
and removed that reproach from· that administration. Rather than being 
sorry for it, I hope the Government will be glad that they are, at any rate, 
at the last moment doing justice to the ace used persons who are on their 
trial. 

JIr. President: Do I understand the Honourable Member from Karachi 
to move his amendment? 

Mr. W. M. Hussanally: If I am permitted to do so. 

Mr. President: Amendment moved: 

.. In the ro i ,~ in clause'33 after the words C Indian Evidence Act, 1872' add the 
'Words • unless for special reasons to be recorded the Magistrate deems it inell:pedient 
~ gral)t a copy "hen he shall refuse t" do so '." 

. Mr. T. V. Seshagiri Ayyar: May I ask for a ruling from you, Sir, whether 
thIS amendment should not be taken to have been vetoed when it was not 
moved on the last occasion? It was on the paper but it was not moved. 

Dr. H. S. Gour: The amendment now proposed to be moved will be 
. inconsistent with the amendment already carried by the House. 

Mr. President: h~ amendment was handed at the table in m ~ cri t, 
and as far as I know It was never on the amendI?ent paper. 

Mr. T. V. e h g~ Ayyar: If I remember aright, the Honourable 
Member had handed It over to the Chair. He says he handed it to the 
Secretary Of the Assembly who must have handed it over to the Chair, 
8!1d I take It from the fact that he did not move it or press it that it was 
gIven up. 

Mr. ~re 1 ent  It ~  neyer moved. It was certainly nof put from 
. the ChaIr and the questIon could not come before the House. until it was 
put from U\e Chair on a motion moved. . 

• 
• 
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Kr. T. V. Seahagiri Ayyar: If I understand aright, the position was-
this. Mr. Hussanally had not sent in his amendment in proper time. He-
had brought it later on and objection was taken on the Government sid& 
that it. was not in proper time and therefore it should not be allowed to· 
be moved. That is what, if I am right, took place. In those circum-
stances it was not pressed. Therefore, not having been allowed to move 
it as it was not in proper time, is it now open to the Honourable Member to. 
move it again? A number of amendments in that way were rejected. 

Kr. Jamnadas Dwarkadas (Bombay City: Non-Muhammadan Urban):: 
My own recollection of the case is this. In the course of a. spe!lch my 
Honourable friend, Mr. Hussanally, made a. suggestion that if an amend-
mentof this kind were embodied the amended clause might be accept-
able-to the Government, but no such amendment was moved by him, 
until at the end he said, "  I am prepared to move," and then the Govern-
ment I think said, , , Well, it can be left to another occasion." 

Kr. W. M. Hussanally: I think Mr. Jamnadas Dwarkadas has correctly: 
pointed out what happened on the last occasion. 

Mr. President: The Official Report gives no indication whatsoever that 
the Honourable Member from Karachi moved any motion at all. The 
words with which he brought his speech to a close were:· 

"I would, therefore, Sir, with yr. ur permission IlUggest a sort of compromis. 
bf.tween the two parties." . 

That is a long way from moving an amendment. Again it says: 

"A com romi~e of this kind would suit both sides, and ought to be accepted by" 
the Government a.:; well as by my friends on this side." 

Presumably, he threw out the idea in order to see whether it would 
catch on, and apparently it did not catch on. The Honourable Member-
is perfectly entitled to move the amendment now. 

1Ir. T. V. Seahagiri Ayyar: We have had no notice of this amendment 
and I take objection to its being moved now. If you allow it, it is another' 
matter. 

Mr. President: As the Honourable Member has just been pointing out, 
though formal notice has not been given, he has known the substaDce of 
the amendment since the 31st of January. The amendment is now before· 
the House for consideration. 

Kr. W. M. Hussanally: So far as I am concerned, I have nothing more· 
to add to what I have already said. 

Sir Montagu Webb (Bombay: European): May I ask that the amend-
ment may be read out again as we have not got copies of it? 
Kr. President: "In the proviso in clause 33 insert after the words 'Indian 

Evidence Act, 1.072 ' the words ' unless for special reasons to be recorded the Magistrate· 
Ceems it ine ~ l nt to grant a copy when he shall refuse to do so '." 

'lhe question is that  that amendment be made. 

The motion was negatived. • 

1Ir. Preaident: The question is that clause 33, 
of the Bill. • 

as men e~, stand part. 
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Ilr. PA B. Haigh (Bombay: ~omin te  Official): Sir, I wish to refer 
N" to the speech just made on the general clause 33 by Mr. 

1! .OON. Rangachariar. I fear, Sir, that on this occasion in the opening 
part of his speech Mr. l!angacharillr has departed from his usual fairness. 
-He asked with indignation and scorn why the Government found fault with 
-the Honourable Members sitting round Mr. RangachBriar. because they 
had opposed clause 33 which was drafted by Government. Sir, I think 
we may complain that that is a merely debating point. Clause 33; if 
_Honourable Members will refer to page :n, includes the whole of section 
162, that is printed in italics. 

ll.ao Bahadur T. BaDgachariar: I said 162 (1) in clause 33. My wOl'd-
ing was very exact. 

Ilr. P. B. Haigh: What difference does that make? Mr. Hangachariar 
;.spoke scornfully of Government because they complained that Honourable 
Members had passed clause 162 (1). 162 (1) contains a proviso. I ask 
the House to direct its attention to the exact -wording. .. No statement 
made by any person to a police officer, etc" shall be used for any purpose 
.. ave a8 hereinafter provided." Then follows the proviso: .. Provided that 
it may be used in particular circumstances therein detailed." That proviso 
lIas been cut out entirely by the amendment. 

Bao Bahadur T. Bangachar1ar: The proviso is there. 

lIr. P. B. Haigh: '!'hat proviso has been entirely changed in character 
!by the amendment passed the other day and the first part of section 162 t1) 
is therefore rendered entirely meaningless. That is why Government justly 
-object to having the clause passed as it has now been amended. 

I wish to pass on to Mr. Hallgachariar's general review of the position 
that has now been created by the amendment that was passed the other 
.day. I would ask the House to remember that if a police officer is making 
.a careful investigation of a case, then, in order to aid his own memory, 
in order that he may know exactly what every witness has said, he must 
if he is to do his work thoroughly in a difficult case take down the state-
ments of important witnesses, and these statements cannot at that stage 
-of investigation be expected to contain only matters that are strictly relevant 
to the inquiry and to the case as it will appear again!;lt the accused who 
is perhaps at this moment unknown. If the clause is passed, those 
:statements must now be placed in toto in the hands of an accused person as 
soon as a witness who made them goes into the box. They will fall into 
the hands of the accused and he will thereby be possessed of all the 
infonllation that was given by thdt witness to the police officer in the course 
·of the inquiry whether it refers to the particular accused present, who 
is now in the box, or to other persons who have perhaps no connection with 
-the crime or to persons who may be supposed to hav,e had connection 
with the crime and are not yet detected or apprehended. All these things 
are to go into the hands of the accused. But Mr. Rangachariar says thiF 
,can be easily cured. Why do not the superior officers of police and 
·executive officers give instructioull to their investigating officers, inspectors 
and sub-inspectors, only to take down the statements in a proper manner? 
Now, Sir, I am surprised that a lawyer of experience like the Honourabl,' 
Member should make such a suggestion. It seems to me that he i" 
-practically inviting the subordinate investigating officers of police to cook 
-the statements that are going to appear as the statements Q,f the accused. 
~ho e stat<'4D.ents are not ignl~  by witnesses making the depositkllS • 

• 
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They are not recorded solemnly on oath ?r in an o ic~ it~ people sta?d-
ingabout. They are taken down on bIts of paper III village ch ll ~ 

under trees, anywhere; and any sort of paper could be ro~ ~e  in those 
circumstances. Ity the. police ofticer and he. co l~ say ". ~h  IS what, ~he 
\1 itness said to me and it fits in pl::rfectly Wlth his deposltlOn III Court. A 
suggestion that instructions of this kind should be issued mo n~  to in-
viting subordinate police officers t{) prepare. false t t~ment  III .order .. 
to assist their case. Then there was another suggestlOn. There It' no 
need, says the Honourable Member, for Government to be alarmed. Surely, 
he savs,-the Courts have power to prevent any mischief being done. The 
court' can advise the pleader for the accused that grave public interests' 
are involved, that he must not Iefer in the course of his speech to certain 
portions of the statements which he has just been allowed to see, that 
the matter must be kept entirely concealed. The pleader for the accused 
is, we are told, an officer of the court. He is subject to discipline. But 
I ask, what about the accuscd? The accu8ed is not an officer of the 
court. The accused is the person who is to see these statements There 
is nothing in·· section 162 about the statements being 'merely shown to 
the eounsel or pleader for the accused or to an officer of the court. The 
accused is to see them. It is he who will find out exactly what witnesses 
have de·posed against him or his associates. It, is he who' will be in a posi. 
tion to know what things have been suggested to the police about persons 
perhaps not connected with the case at all. Does the Honourable 
Member seriously suggest that no mischief can be done, that the court 
has full power, by merely instructing a pleader, to keep the matter con-
fidential, to prevent any mischief being done. The Honourable Member 
knows perfectly well that if these statements are shown in their entirety 
to the accused person, there may on occasions be grave risk of inJlll')' to 
innocent persons and injury to the inter.ests of the t te~ And yet he 
thinks that all thi& can be set aside by the mere suggestion that the court 
has full power to prevent any harm being done. I trust that the House 
containing as. it does so many members of practical judicial experience 
will not accept an argument of this kind from the Honourable Member. 

Finally the suggestion came from the Honourable ~lem er that the 
court can always get over the matter by holding the case in camera. Sit, I 
am astounded that such a suggestion should come from the Honourable 
Member opposite: Even if the'case is held in camera what difference does 
it make. The acclJsed will see all these papers. The accused will be able 
to disclose the information. The accused will have every power to brin'" 
about injury to those who have spoken to the police against him and against 
his friends. _ Sir, this is really a serious matter which will. gravely hamper 
~he mi~i tr~ti n of justice and I mi~ that Government are perfectly 
JustIfied m suating that as they have failed to persuade this House to 
reject that ame.ndment, if they cannot persuade the House to reject the 
VI hole clause as, It stands and restore the old clause, they will take the matter 
~~  in another o ~ and safeguard the ~o ~r administration of public justice 
III the manner provlded for by the conshtutlOn of this country. I trust that 
the House will reject this clause. 

Dr. H. S. G?ur: I am afraid ~he Honourable Sir Henry Moncrieff Smith 
hat; unnecessanly added a tone III the course of this discussion which I 
strongly e r~c te and I do not think my Honourable friend, J>{r. Haigh. 
was even entItled to refer to the flowers of another House, and to the veiled 



THE CODE OF CRIKINAL PROCEDURE (AMENDTlIENT) BILL. 

threat that if this House is not arne.lable to reason, an appeal will he made 
to another House to l!orrect its errors. As to this part of the constitutionr 
it was quite unnecessary to remind this House about it. This House must 
cccide this question fe'iriessly,. and • .'udismayed by any threat of correction 
l·y any other House or in any other IJlace. I pass on, Sir, to reply to the 
n·ore material objections raised by tht! Honourable Members. The Honour-
able Mr. Haigh saw daggers in the air, he told us that it ,,·ill be a monstrous 
thing if statements recorded by the police officer in the course of an in e ~i

g&tion were revealed to the accused, because those statements may contam 
other statements highly prejudicial to the interests of the State and which 
It would be therefore prejudicial ~o disclose to the accused. I am perfectly-
certain that the Honourable speaker was not unaware of the provisions of 
the Act of 1882; the old Criminal Procedure Code, which preceded the present 
enactment of 1898. What was the. f ractice then? And how far was the' 
. safety of the State impHiIled by.the statements which were then available 
to the accused, and copies of which were delivered to him? Can m) 
friends on the other sid!:' cite a single example that during these long years the 
et!ltements taken by tll!· police oflLer and made available to the accused 
rail the risk of which the Treasury Benches complain and of which their 
snpporters, including thE. Honourable Member from Bombay, complain?' 
']'hat, I submit, is a short answer to the fears and apprehensions on the part 
of the Government Benches. I go further and say-you try the accused, 
the police officer has made an investigation into his case, the first statements 
of the witnesses have been taken down by him, these are the statements upon 
"hich the accused has been brought up on his trial. These statements 
hll.ve been subsequently improved upon or added to. The accused sees the 
statements made befOl'e the Court, and demands that contradicton' state-
n.ents made by the witnesses befo":"C the police should be made available 
1.0 him so that his previous statements to the police be used to contradict 
111m. Such a procedure is not only allowable by law but is directly 
contemplated in cenai!l sections of the Indian Evidence Act which lays· 
down that a witness may be contradicted with reference to his previous 
statements. His previous stateme,lts are ther~  The law allows that a 
. l'itness may be contradicted with reference to his previous statements. 
\Yhat is ·the answer ;:If the Government when they refuse the accused the 
,)!'rmission to refer to statements which the la,,: allows and which is a 
iegitimate subject for cross-examination? It cannot be denied that wit-
nesses in the course of the trial, !IS the case develops, keep on changing 
their statements. I do not say it is an invariable practice, but I do say 
that in manv cases the true test ~n  sometimes t.he sole test available to 
I'hp accused 1s that the witness has gone back upon his previous statement 
which he made to the police and which he has sine"!" exaggerated for purposes 
t.p.st known to hil!lself.· If the Trellsury Benches refuse to give copies of 
these statements, I ask them how ·:s the accused to challenge the cre i i~  

lity of witnesses tendered by the prosecution? We are told that the 
Magistrate will look illtu it. I am sure, Sir, my friend, the Honourable 
Mr. Haigh, was preseut in the House when I pointed out, and it was also 
pointed out by the Honourable Sir Henry Stanyon, that the Magistrate 
cannot be, and is not, the proper 1 erson to act as the accused's eross-
E:xamining couns.el. The Magistrate's duty is to hold the balance even 
f\I;d to leave the prosecution and acc!Used to conduct their case in the best· 
way they can. To say that the l\Iligistrate or the Court is entitled to refer 
to these statements, as is embodied in the pro"ision now before the House, 
t,ut not bound to give R copy of these statements to the Rccused, is to say 
that the Court has to find out what is in th! mind of the accused and to do 
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. work which is the legitimate woril: of the accused's counsel. How IS the 
.court to know upon what points the counsel for the accused is going to 
-cross-examine these witnesses? 'What is his defence, and for what purposes 
he wishes to use the statements oi these witnesses made to the police in 
. the cours,e of the investigation? These are all matters of very serious 
lmportance, and those who have rractised at the bar or presided on the 
Bench know too well that the provision, the existing provision, namely, 
that the Court shall refer to the statement, is wholly inadequate, and in 
many cases wholly illusory to protect the ,accused. I submit, therefore, 
; that on the last occasion this House by a very large majority (A, Voice: 
... Only by two ")-then at any rate by .a much larger majority on this 
, occasion, should decide that it would be in the interests of 
justice as also in the interests of the accused, and it would be, 
,as Mr. Rangachariar rightly pointed out, in consonance with con-
sistency, that these statements should be made available to the 
, ~c e  After all, we are making no innovation. We are after 
:all treading upon the old beaten ground; we are going back to thl!. 
''.lId practice; the innovation introduced by the Amending Act of 1898 has 
tbeen found to be inadequate and insufficient in practice. Consequently 
';we are going back to the old law., and I do not 'think that there need be 
·£.ry apprehension on the pat;t of the Members of the Government or any-
body speaking on behalf of the GO'iernment. that there' is likely t.o be any 
dunger to the State, or that the prosecution would fail in cases where they 
,do not deserve to fail. I therefore submit, Sir, that the amendment which 
-w", accepted on the last occasion 'lnd which was endorsed by the vote of 
. this House ought to be reaffirmed on this occasion. 

':Mr. H. Tonkinson: Sir, I desire to object to the statements which have 
tl.een made by two Honcurable em~er  of this, House to the e e~t that my 
Honourable friend Sir Henry Moncrieff Smith used a threat. My Honour-
,fI.hle friend merely said, what is a fact, that Government propose to use 
.ali their constitutional powers in putting this clause straight. That, Sir, 
ii by no means a threat and I think it was quite a misnomer to say it was 
ll, threat. (Dr. H. S. Gour: .. Was it intimidation?") My Honourable 
fdend Dr. Gour refers once again to the Code of 1882. I stated on 
.January 31st and I repeat now that we are not going back to the Code of 
1882 by the proposal in the Bill. We are going to an entirely different 
'Josition, The Code of 1882 did not, as mv Honourable friend says, allow 
iI.f;pection  of the whole of these statementi to the accused er on~ I read 
.out the ptovisic.ns of section 162 on that occasion and there is not the least 
,.doubt about it that my Honourable ,friend's statement is in this respect 
:il)correct. \Ve are dealing, Sir, with a proposal to allow inspection of the 
whole of these statements to the acc'lsed. That, Sir, my Honourable friend 
Mr. Rangachariar think., may be lIarmful in a few isolated cases. I say, 
Sir, that It will be harmful in almost all the cases which are under investi-
gation in this country. There is practically no case, Sir, in which these 
statements do not include information as to the sources of police information, 
,aDd it is quite impossibic, ~ir, for any Government without grave anxiety 
to allow such a clause a:; thiS to. be enacted. I would now merely remind 
the House that they are proposmg to do something which is not done in 
~l  country in the worU. 

Mr. W. M. Hus8&nally: Sir, may I ask the Honourable Member to 
Tf'ad the provisions of section 162 in the Code of 1882: we have not got that 
Code before us , 
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.:t. B. ToDldDson: Section 162 of the Code of 1882 runs as follows: 

.. 'N 0 statement other than a dying _ declaration made by anT. person to a police 
officer iIi' the courst' of an investfgation under this chapter shall, If reduced to writing, 
. be signed by the person making it or be used as evidence against the accused." 

My Honourable friend Dr. Gour says we are going back to the law as 
embodied in that cl il ~ He knows quite well that we are doing nothing 
of the sort. 

Dr. H. S. Gaur: If my Honourable mend is prepared to reproduce that 
section 162 we are prepaled to accept it now. 

Rao Bahadur C. S. Subrahmanayam (Madras ceded i~trict  and 
Chittoor: N'on-Muhammadan Rural): Sir, the point in dispute seems to 
me to be very simple and I am afraid a good many things have been said 
which do not pertain to the matter in dispute. We are all agreed that 
statements made by a witness to a police officer relating to an accused 
'person who is under trial before the COJllt ought. to be sh:rwn to that 
accused person. Up to this point there is not much dispute. (A Voice: 
•. A lot of dispute.") We have reached that stage. The danger which Iii 
now pointed out is that in the statement recorded by a police officer there 
may be matters relating to other persons who are not before the court. 
That is to say, a witness may give information to the police about matters 
in connection with people other than those before the court, and the objec-
tion is taken that matters relating to such persons ought not to be shown 
tp the accused. A simple remedy for that is that a police officer should 
take care not to jumble up together matters connected with different people 
lD one statem,ent. Mr, Haigh said how is it possible for him not to mix up 
"hings; when a man .makes a statement he may refer to several people. 
He added that it might end in police officers dressing up their statements 
or something like that. What I say is that a police officer before be takes 
down a witness's statement in writing naturally finds out orally what that 
witntSB can testify to. A policeman does not begin to write at once as soon 
as a witness begins to speak. He finds out t1;te whole story %-st and then 
decides whether it is worth recording, That, I suppose, is admitted, .\. 
policeman is not a writing machine or a recording machine. He first ex-
amines a witness, finds out from him all the matters that he can speak of 
and then begins to write -out his statement, Well, then, accepting the 
clause as passed by the Assembly, what the police officer has to do is to 
write out under separate heads the information which be knOTh'S he is 
going to get from witnesses. It will not be difficult to separate the details 
relating to one accused from those relating to another or to a person wbo 
iii not involved in his inquiry. As I have said .:m another occasion, this 
will only make the policeman more careful and I>ystematic in taking dO'lvn 
these statements, And after all, statements which deal with a number 
of people are not of frequent occurrence. The cases about which so mucn 
anxiety is displayed by the Government Benches are not of frequent ocelli'· 
rence. It is only in rare cases, as those relating to a dacoit gang or 'in 
which a large number of people have conspired to commit an offence, in 
which there may be a witness who has been aequainted with the secrets 
of the gang or of the conspiracy-it is only in such cases that statements ")f 
an involved and complex character will be  made, And these are very 
rare cases. In order to give a sort of protection in these rare cases, I dG 
not think that the law should be altered 80 as to put in the hands oi 
Magistrate§ the power to refuse or to ~e ci e their discretion and then' 
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refuse. inspection or a copy of statements of witnetlses in ordinary cases. 
There is no use in the Government magnifying the dangers and difficulties. 
I am afraid for some reason or another, they have not taken a right pers-
ecti ~ of this amendment. They have unnecessarily worked themselves 
up ,into a feeling that the whole administration. of justice will crumple up 
and the State will be in grave danger if the accused are allowed inspection 
of these statements. What has been irregularly done, what has been on~ 

at great cost and what has been able to be done by wealthy people lit tl:.l! 
expenditure of a considerable sum of money, we ask now let it be the right of 
the poorest man as well to know wtat has been said by a witness. The im-
f:ortance of these previous statements has been referred to and I wish als;) 
to refer to it. A man says a certain rambling statement, almost amount-
ing to hearsay, almost amounting to what he has' heard, almost, amount;.!':; 
to  rumour, which is down in 'he record made by the policeman. But 
when he comes to Court to give evidence before a Magistrate some days 
ilfterwards, he gives a cut and. dried, neat story, omitting all those things 
which would make it amount to hearsay or rumour and makes it .straight 
,md definite, in which case it is of great importance to the accused person 
.to show up that witness and ml\ke the C~ rt understand that . this man 
has substantially improved his story and therefore he is not a reliable 
witness. And I am afraid any opposition to that course would simply make 
us believe thd the Government is interested, as is the common repute, 
ill getting persons accused of o!Iences by hook or by crook, and, therefore, 
I deprecatC' very much the unnecessary anxiety and what has been styled 
to be a threat or the eAposition of constitution under which we are working, 
that this section is the section on which the Government has pinned its 
faith and has staked its reputation. . 

0010n81 . Sir Henry Stanyon: Sir, we the non· official Members on this 
;;ide of the HOUSe expect, and constantly receive--perhaps not as often as 
we should like, but still frequently-consideration from the Government 
0': propositions which we submit for the opinion of this House, and I feel 
. ~ re that I voice the sentiments on this side of the House when I say 
1hat we regard ourselves bound to give reasonable consideration and re'COD-
slderation to propositions put forward on behalf of Government against 
views which we may entertain. We have, on a former occasion', adopted 
an amendment of clause 33 \vhich the Government claim to be unworkable. 
! have already said that though more than one speaker has denounced tbi" 
Resolution as unworkable, we have not yet had any detailed description 
of how it would be unworkable. Nevertheless, speaking for mvself, 1 
accept the absolute good faith of the objection put forward to our -Resolu-
tion by Government. It seems to me--and I think in this matter I voice 
the sentiments of those with whom I have agreed. on this clause--that thtl 
(-biect of both parties in this controversy is the same, namely, the securing 
of a fair trial. We do not want on this side to give undue favour ahd 
advantage over the prosecution to t.be accused; and I think-indeed it is 
my o\vn conviction-that Government do not wish to give undue advan· 
tageJver the ae-cused to the prosecution. The object of both parties to 
the controversy being the sa!De, it does seem to be anomalous that . we 
should not be able to arrive at an agreement on this  particular clause. We 
claim that the statements made to the Police by persons who afterward:1 
come up as witnesses in support of a prosecution should be made known 
to the accused. It has been said, though not directly from the Treasury 
Benches, that one difficulty .oh the proposal which was accepted m this 
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Bouse with regard to this proviso will be to give accused persons access 
to everything, relevant to the case or irrelevant, and matter which it may 
be of great interest in the administration of justice to keep unpublished. 
I:)ome suggestions have been put forward as to how an accused can be pre 

• vented from. obtaining information. of anything except tJiat which is rele-
vant to the accusation against him. But these are matters of rlet~  

They require very careful working out. I quite accept what the Honour-
sble Mr. Haigh said, n~mel , that the record made by an investigatin.! 
(lflicer should be complete and not abridged, or I think he used the word 
",' cooked ". But it does seem possible, if.the proviso so far accepted by 
~he House goes too far and creates difficulties in the way, not of the prose-
cution but of ~e administration of justice gen€rally,-the public interest,-
for some modified form of that proviso, acceptable to both parties, to be 
devised. I am not prepared with any ar;pendment. The subject is too 
<lifficult and I think beyond my capacity. But so long as we are given thiq 
principle (in accordance with, as Dr. Gour pointed out, the prmci;>:P'5 
underlying our law of evidence) th::i.t whatever a witness states immediat.:!ly 
after an offence is committed should be open to comparison with wliat he 
may say when he comes into Court, so long as that principle is ~n re  

nnd the relevant pal L of his statement is made public for treatment. an,1 
comparison, we on this side will be satlMed. This is urged not merely 
In the interests of the accused. III the present law we allow the court. 
to Sid itself with these stat(:mentq. How many a prosecution has broken 
down because. a witness is found by the Judge to have said at the investi-
gation something different from what he said at the trial, and the Judge 
tlas not got before him any explanation from the witness, which, if he~ 
l'ad been able to obtain it, might' have entirely altered his view of th~ 

man's credibility. It is fair to the witness, it is fair to the prosecution, it is 
fair to the accused, it is fair to the Magistrate, that the true cause under-
lying the discrepancies in statements, e.g., either the original falsehood 
of the witness due b his desire to screen the accused or avoid trouble, 
\or the subsequent falsehood of the witness, due to his desire to aid the 
prosecution,-should be laid open to the light of day in order that truth 
and justice may prevail. The suggestion that I have to make is that if any 
amendment of this proviso can be made which will do away with the 
difficulties and dangers which the Government !lpprehend and ;;till j"av", . 
this one rinci ~ available, namely, that conflicting and contradictory 
statements shall be open to comparison and explanation, then it will be 
possible to reach an agreement on a matter that most certainly should be 
settled, if possible, in this House. 

Mr. Barchandrai Viahindaa: Sir, at the very outset, I must say that 
we accept the statement from the Government Beoohes that the remarks 
of Sir Henry Moncrieff Smith were Dot intended to be a threat. We may 
8iso accept the statement made by Mr. Tonkinson that the old Criminal 
Procedure Code of 1 ~2 in itB provisions in section 162 did not go to the 
lellgth stated by Dr. Gour. Rut what"we are concerned with is, not whAt 
the old law was, or what the law ot 1898 was, but whether the law as it. 
it! now going to be proposed should be acceptable and is in the interests of 
j\.lstice or not. Therefore we should strip the controversy of all the verbiage 
v:ith which it has been sun-ounded and confine our attention to the merits 
or demerits of the provision now under discussion. It will be sheer waste 
'01 time on my part to repeat the IJrguments that have been from time to 
time advanced in favour of ac!}used having access to the statements made 
before the po'ice, and also what has been ,aid against it. But I would 

• •  2 
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remind the House to he practical men and to confine themselves to the 
facts and truth of the cuse and not to be taken off th.eir feet or dragged by 
their heels by somebody conjuring up visions of horror, or declaring that 
Covernment would become imposslble, justice would be impossible and so 
all. They might as well state there might be a revolution or an earth-
quake. They must show that and not merely give their ipse dizit. Much 
~re  has been laid by speaker after speaker .on the Government side 
on the statement that there is a good deal in the police records which it 
would be entirely unnecessary for the· accused to know and dangerous for the 
aecused to know. Now I have been wondering i.n my own mind as to 
,', by this should be' so, and speaking personally, after haoving 37 years' 
c:xperience as a practitioner, I certainly have never come across a case in 
v.hich the police statement-cont in ~  anything which was irrelevant to the 
ir.quiry, nor have I heud from any other practitioners in my own part of 
the country, or in any other part of the country that police statements 
coutain so many other things. And why should they? A policeman can 
be credited with at least as much sense as to know whether what the wit.ness 
is saying is relevant to the inquiry and to the persons who are accused of the 
cffence. If he is not sensible en~gh to know that, then he does not deserve 
tv be appointed to his post. He must be chucked out at once. If he CaD 
. be credited with doing his duty properly, he should confine the record only 
t~ what is relevant to the case. As Sir Henry Stanyon said, we have' 
great faith in the bona fid.6S of the Government but we want to point out 
• to them that their fears and apprehensions are greatly exaggerated, and 
that in fa'.'t they will not exist. Mr .. Haigh said, Oh, Mr. Rangachapar's 
proposal to give instructions to poli..Je officers who are recording statements 
would be impracticable and would lead to the cooking up of statements 
by the police officers. Why? I do not see the force of that argument at 
all. oliceme~ already' have instructions from higher authority as to how 
they are to record their statements. Is i~ not now the practice that the 
police have certain chalanB and other forms in which they receive instruc-
tions from their superior officers as to how to record evidence, statements 
and so on, and how to keep their diaries? Well, there is nothing wrong 
and improper in the policeman being instructed to confine the record 
entirely to statements that are relevant to the inquiry. Now, no speaker 
flOm the Government side has challenged the propriety of the argument 
tllat if the statements recorded by the police are confined to relevant matter. 
in justice the accused person is entitled to have a copy ot those statements. 
The objection that has come from the side of the Government is to matters 
that go beyond the case coming to the notice of the accused to the 
prejudice of the State and to .,he prejudice of other persons. As I 
have said, that is a very small matter, and with due deference to 
the Honourable Mr. Tonkinson, who says these things happen very 
frequently, I would say that his fears are imaginary, and such contingencies 
will not occur frequently. They ~ l  occur perhaps in one in a thousand 
canes. And you are not going to take account of exceptions; you are going 
to see what would lead to doing justice to the accused person as well as to 
tl>e prosecution. As Sir Henry StsTJyon has pointed out, in some cases 
the production of these statements might be very beneficial to the prose-
cdion .itself because it may appear' that the witness whose statement is 
inlpeached by the defence pleader in the court, has said the same thing 
bdore the police, and the prosecution would receive help from that. 'They 
would point out that this man said the same thing before the police as he is 
saying now. So it is not in the interests of the accused pen:on only but of 
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the prosecution als<;> to retain the clause. I said before that we should 
not conjure up visions of horror because of statements made by some 
apeakers, but we should closely examine the merits and demerits and the 
fads of the situation. Therefore I Rubmit, Sir, that there is not the slightest 
cbange of harm arising from the retention of this clause 33. I also said 
that the Government were perfectly justified in stating that they would 
adopt all the constitutIOnal means in their power by going to the next 
{,hamber. There was no threat in that; nothing improper in that, because 
they had to instruqt their supporters that they should strongly vote on their 
:side. But at the same time, I say that, whatever the Government may 
·d,) constitutionally, so far as we Members of this Assembly are concerned, 
we find that the Government position in this particular matter is not sound 
hut that our position ia sound and that clause 33 should stand and should 
Lot be rejected. -

Mr. B. O. Allen (Af!sam: .Nominated Official): Sir, I am very relup-tant 
to take up the time of the House even for two minutes in further discussing 
ihis much -disputed clause. But Mr. Vishindas hils asked a question to 
which I think an answer should be given. He has !lsked: Why do Govern-
ment object to the clause as now amended? What objection is there to it? 
The answer is a very simple one. A police officer, when he goes into the 
il.tf'rior to investigate a theft case, a dacoity case, 8 burglary case, records 
tlu· evidence that is b:.-ought before him and frequently he finds that the 
"Ftatements of a witness give valuable evidence not only with regard to the 
Of-se which he is investigating but slso .witb regard to a numbeJ: of cognate 
cases. For we all of us here know that in this country crime is frequently 
committed by gangs of criminals and that the detection of one crime leads 
t'l the detection of man:-'. Now, if ~,he clause as amended is passed into law, 
H, would mean that the police officer, if he was compelled to prosecute the 
Ulan he was originally J.:ursuing before the detection of the other cases was 
completed, would be required, as soon as the accused was placed in the 
Click and as soon as he brought forward his witness, to make over to him 
a statement containing ~ le information not only with regard to the 
{lase then ,under the consideration of the, Magistrate but also the information 
clllculated to completely wreck his ~ ro ect  of success in the various other 
linked and cognate cases. I hope, Sir, that the House will agree that this 
is so grave an objection that Government is justified in protesting against its 
heing passed into law. 

Mr. J. Ohaudhuri (ChittagoQ<; and Rajshahi Divisions: Non-Muhsm-
madan Rural): Sir, much as I should have liked that some amicable 
settlement should have been arrived at with regard to 'this clause, I find 
that· it is not possible. I suggested in the course of the discussion at an 
earlier stage that the word .. may .. might be used for .. shall .. so that 
the matter might be left to the discretion of the Court. Sir, ruy experience 
of Judges differs from the experience of some of my friends on my right 
who have a different experience of mofussil Magistrates. They say that 
Magistrates would interpret" may" absolutely arbitrarily. But, I bell,eve, 
Judges with a judicial turn of mind. would interpret .. may .. as almost 
... shall." Judges who have a keen sense of justice and responsibility inter-
pret,the discretion given to them as a discretion to be e~rci e  in the 
interests of justice. That is the proper judicial temperament. But, as 
• my friends say that Magistrates in the mofussil do not exercise their 
discretion in that way, ~  course, I oannot persuade them to accept what 
I suggested-at that time. I do not, h0l'ever. share the apprehensions 

• 
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that the Government Members do in this respect. Of course, I do not 
practise now, but from whatever limited practice I had in the courts, of 
old, I found that -the .police papers always came up .,with instructions. The 
defence got it somehow. So, what is now provided for in the section will 
only deprive the police of their illicit gain. But, in other respects, I ,,-ish 
to· point out to the Gc>vernment Benches that there are two diaries kept-
one a general diary; in this the police Inspector, i.e., the Inspector in 
charge of the case, records the minutes of his visits to different places, his 
investigatiol18 and inquiries. Thell there is another diary kept which is 
called the case diary or a special diary. In this he puts down the state-
ments of persons he examines in that particular case. So I suggest that 
my Honourable friends in charge of the Bill need not go to the other 
Chamber to have this section amended and create any conflict with us-
that would be very "undesirable--when there i~ a more reasonable course 
open to them. What they need to do is that the executive should give 
instructions to the police officers to keep their diaries properly. That is, 
in the case diary they may enter the persons examined and in the general 
diary enter all miscellaneous matters with regard to their investigations. 
with regard to their suspicions, with regard to the pepsons suspected in this 
and other cognate cases. Thus If proper instructions are given, which it is 
the legitimate function of the Exeeutive to give, to the police officers through 
the Inspectors General of Police in the provinces, they will avoid any 
failure of justice, or any prejuq.ices so far as either the prosecution is 
concerned or the defence or third parties concerned. I, therefore, submit 
that there is no occasion for generating so much heat over this discussion, 
if the matter may be so easily settled by means of official and executive 
instructions to the police to keep their diaries pr.operly. 

The Honourable Kr. A. o. Ohatterjee (Education Member): Sir, I am 
not a lawyer and I have not tried a case for the last ten years. I had 
nothing whatever to do with the framing of this Bill. And I confess that 
I had not taken much interest ill the debates' on this clause until this 
morning. But, Sir, I had a fairly large amount to do in the way of trying 
criminal cases during the first fifteen years of my service in districts which 
were considered fairly criminal and I have been very seriously impressed. 
after what I have listened to this morning, with the difficulties that Magis-
trates and the police in districts in the country will encounter if this 
clause as it has now been pa!';sed becomes law. My Honourable friend, Mr. 
Chandhuri, has suggested that the difficulties will not be at all serious, 
that Government can give instructions to pol.ice officers to prepare their 
special diaries with special reference to this clause. I think, Sir, any 
such course would be fraught with the most serious dangers. My Honour-
able friend, Mr. Haigh, has already referred to these dangers. I do. not 
know whether Honourable Members here have as much acquaintAnce with 
the ordinary sub-inspector of police as I have. As I have said, for fifteen. 
years I was a Magistrate, either a District Magistrate or a. subordinate 
Magistrate. For another five or six years I went about the villages in an 
entirely different capacity and I saw a good deal of the Magisterial and 
the police officers' work as an oub,ider. And I think, Sir, it would be most 
dangerous. to give any instructions to the police to have these special diaries 
prepared m the. wa,y ~h t the Honourable Mr. C~ h ri and my friend, 
Mr. Harchandral Vlshmdas, have suggested. I thmk it would be extremely 
unfair .to the cc ~e  ~hem el e  if .the police prepare their sI?ecial diaries 
accordmg to defimte mstrucboBs given by the superior officers sc>' as to 
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exclude eJl matters which are not connected in a direct manner with the 
case in question. I think, Sir, that the Magistrate then will be prc--
. vented from having a true perspective of the entire investigation. 
1 MI. I think the Magistrate will be placed in an extremely difficult posi-

tion. He will not be able to arrive at a correct conclusion as to whether the 
investigation was· cOl:iducted in a. proper and bona fide manner. The 
whole investigation, the whole proceedings as they wiil come before jJl.., 
Magistrate, will really be in a cooked form. In the interests of the 
accused themselves, Sir, I deprecate the amendment -that has already 
heen passed. I hope, Sir, that this appeal that I am making to the Mfmbers. 
of this House will have some effect. I am not doing so as a member of 
Government. I am doing so dS one who has always been interested in 
protecting tbe mterests of the aeensed and in seeing that justice is done. 

lIIr. Jamnadas Dwarkadas (snd some Honourable Members at tlh> 
same time): I move, Sir, that the ~e tion be now put. 

The motion was adopted. 

1Ir. President: The question is that clause 33, as amended, stano part 
of the Bill. 

The Assembly then divided as follows: 

Abdul Quadir, Maulvi. 
Abdul Rahman, Munshi. 
Abul Kasem, Maulvi 
Agnihotri, Mr. K. B. L. 
Alimed, Mr. K. 
Asad Ali, Mir. 
Ayyar, Mr. T. V. Seshagiri. 
Bagde, :Mr. K. G. 
Bajpai, Mr. S. P. 
Basu, Mr. J. N. 
Chaudhuri, Mr. J. 
Das, Babu B. S. 
1i'aiyaz Khan, Mr. M. 
Gajjan Sinl1;h, Sardar Bahadur. 
Ginwala, Mr. P. P. • 
(}Qur, Dr. H. S. 
Gulab Singh, Sardar. 
Ikramullah Khan, Raja Mohd. 
Jamnadas Dwarkadas, Mr. 
Joshi, Mr. N. ~  

Kamat, Mr. R S. 

Abdul Rahim Khan, Mr. 
Akram Hussain, Prince A. M. M. 
Allen, Mr. B. C. • 
Barna, Mr. D. C. 
BijIikhan, Sardar G. 
Blackett, Sir Basil. 
Bradley·Birt, Mr. F. B. 
Bray, Mr. Denys. 
Burdon, Mr. E. 
Cabell, Mr. \V. H. L. 
Chatterjee, Mr. A. C. 
Cote1ingam, Mr. J. P .• 
Crookshauk, Sir Sydney. 
Dalal, Sardar B. A. 
Davies, Mr. E. W. 
Faridoonji, Mr. R. 

The motion was adopted. 

• 

AYES-41. 

Lakshmi Narayan Lal, Mr. 
Misra,.Mr. B. N. 
Mukherjee, Mr. J. N. 
Mukherjee, Mr. T. P. 
Nag, Mr. C. C. 
Neogy, Mr. K. C. 
Pyari Lal, Mr. 
Ramji, MF. Manmohandas. 
Rangachariar, Mr. T. 
Redili, Mr. M. K. 
Sarfaraz Hussain Khan, Mr. 
Shahani, Air. S. C. 
Singh, Babu B. P. 
Bohan Lal, Mr. Bak..w. 
Srinivl!osa Rao, Mr. P. V. 
Stanyon, Col. Sir Henry. 
Subrahmanayam, Mr. C. S. 
Ujagar Sinfih, Baba Bedi. 
Venkatapatlraju, Mr. B. 
Vishindas, Mr. H. 

NOES-32. 

Graham, Me. L. 
Haigh, Mr. P. B. 
Rindley, Mr. C. D. M. 
Holme, Mr. H. E. 
Hullah, Mr. j 

Hnssanal!y, Mr. W. M. 
Innes, the Honourable Mr. C. A. 
Ley, Mr. A. H. 
Moir, Mr. T. E. 
Moncrieff Smith, Sir Henry. 
Percival, Mr. P. E. 
Ramayya Pantulu, Mr. J. 
Rhodes. Sir Campbell. 
Tonkinson, Mr. H. 
Tulshan, Mr. Sheopershad. 
Webb, Sir Montagu. 

• 
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Sir Henry Moncrief! Smith: Sir, I move that the clauses and ~
clauses of the Bill be re-numbered in consecutive order. 

Mr. President: The question is that the (:lauses of the Bill be re-numbered 
lD consecutive order. 

'j he motion was adopted. 

The Title was added to the Bill. 

'The Preamble was added to the Bill. 

THE INDIAN OFFICIAL SECREl'S BILL. 

Mr. L. Graham (Legislative Departn;tent: Nominated Official): 'Sir, I 
rise to move: 

.. That the Report of the Select Committee on the ~ill to assimilate the law in 
r.ritish India relating to official secrets to the law in f<-rce in the United Kingdom, 
be takon into consideration." 

Sir, I have many reasons for craving the indulgence of thiR House, 
but 1 shall not trouble the House With many of those reasons. My drst 
reason, Sir, is that I claim to be a new Member-may I say a very new 
Member-for I think it is unusual for a new Member to be entrusted with 
work of this importance in his first attendance in this House. The reason 
for this is, as you all know, the most regrettable illness of my Honour-
able Leader, Sir Malcolm Hailey. 

Now, Sir, the Bill was, as you know, introduced some time ago in 
this House, and went, I may say, to a very representative Select Com-
mittee. That Select Committee performed its labours most conscientiously. 
I am in the happy position of testifying ·to the labours of the Select Com-
mittee because I was not a member of that Select Committee. The 
Report has been before the House for -the last a>urteen days or so, and 
certain amendments have been received. I do not propose to refer' to 
thosa amendments in det!loil now. The Report I think is a full Report 
and there is no reason why I should make any lengiihy speech now in 
moving that the Bill be taken into consideration. 

Members probably would like to be reminded of the state of our law 
in this country at present. It is at present contained most inconveniently 
in the Indian Official Secrets Act, 1889, as subsequently amended by the 
Act of 1904. It is also contained in the English Offioial Secrets Act of 
1911, and there is a provision in that Act which I think it would not be 
altogether superfluous if I should read it to the Members. 'l'hat scction 
runs as follows. (This was enacted in 1911, I may mention): 

.. If ~ .any law ~ e bef?r.e or after the ~ ing of this Ac: by the legislature' 
(f any BrItIsh posfesSIOn prOVISIOns ,'re made whIch appear to HIS Majesty' to be of 
the like effect as those contained in this Act, His Majesty may, by Order in Counoil 
s-lRpend the operation within that British possession of this "Act, or  of any part there: 
. of, so long as that law continues in  force there, and no longer." 

Now, Sir, possibly Members of this House' may desire 
reason why an English enactment should apply to India, 
relatmg to a matter in which ~o r el e  have legislated. 

to have some 
an < enactment 
The reason is 
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this. Our Act of 1889 followed very closely the English Act of iIIe same 
year or a year before. That. ~ct was found insufficient in England and 
it was repftl.ced by the OffiCIal Secrets Act, 1911: The. secrets wIth 
which we are concerned are not only secrets affectmg IndIa or part of 
India; they are imperial secrets to a-very large .extent, and th~t is th~ r~ on, 
Sir, why legislation on this subject should eIther be con~ l le  Within t~e 

four corners of one Act applicable throbghout the Empire, or that legiS-
lation very closely approximating to that IQgislation should be in force. 
The Act of 1911 gives the option, .. You take this A?t or o r m~ a 
similar Act." You may ask why we have not remamed content WIth 
the English Act. With the substance of this Act of 1911 we are content, 
but certain pra.ctical difficult-ies have arisen in the interpretation-not of 
the substance of this Act but in applying it to the Courts of this country. 
Our Courts have different names, our police officers have different names, 
and it would be convenient if th!! whole of our law should be expressed in 
what I may call an Indian form. To be added to that is the fact that the 
Official Secrets Act, 1911, was amended by the Official Secrets Act of 
1920 in England, but the amending Act of 1920 does not apply 
l'roprio vigore in this country. The need of applying those provisions has 
been examined very carefully. They were .introduced into the law in 
England as the direct result of experience gained during the Great War. As 
I have said, the need for reproducing the provisions of that Act in this country 
was examined. It was found that some provisions were not necessary; on 
the' other hand it was held that some other provisions were necessary. 
This Bill, then, represents a combination of t,he laws in force in this 
country and in England and it has been, as I have said, very carcfully 
examined by the Select Committee and I now move that the Bill, as 
amended by the Select Committee, be taken into consideration. 

Dr. H. S. Gour (Nagpur Division: Non-Muhammadan): 1 hElve no 
doubt that the. House will generally agree with me when I say that we 
all regret that the Honourable Sir Malcolm Hailey, the Leader of thB 
House, is absent to-day and was therefore unable to move th£' motion 
which has fallen to the -.ot of the Honourable Mr. Graham to move before 
this House. As regards his motion, Sir, we all recognise the desirability of 
having an enactment of the kind contemplated in this country. But I 
think it was said by the Honourable Mr. Innes on another occasion with 
regard to one of his Bills . that it was not a slavish imitation of the English 
statute. May I borrow those words in this connection and say, why 
is this enactment a slavish imitntioll of the English statute? I should 
have expected, Sir, that an enactment of this importance would be taken 
up by the Indian Legislature by dividing it into two· parts, or indeed into 
two Acts. Honourable Members know that military secrets stand on a· 
different footing from civil seerets and it would have been much more 
-deSIrable if an India.n Act dealing purely with military secrets were enacted 
:and f.nother Act dealing 'with civil secrets were introduced. The admixture 
of military and civil offences in the same Act is apt to cause confusion. 
It has caused confusion in mv mind and I have no doubt that. that con-
fusion will be shared by others. 

Now, Sir, passing on to the specific provisions of this Act. Honourable 
Members will find that the· real mischief which this enactment is intended 
• to check is th~t no act should be done which might prove prejudicial to 
the safety or mterests of t,he Siate. When this clause was debated in 
P8Ii\iament,. Honourable Members there questioned Government as "to 
what the mEaning of the worda f interests·of the State' is and how that 

• 
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[Dr. H. S. Gour.] .  . 
question is to be decided in each case. It may be that an act 18 per-
fectly innocent and not prejudicial to the interests of the State hut became 
afterwards so prejudicial to jt and who is to be the judge, whether the act 
was prejudicial to the safety or interests of the State. Honourable, 
Members will find that very loose expressions of the English statute have 
been reproduced in the Indian Act. It was a complaint judging from .. 
the debates in the two Housf'8 of Parliament that these loose e re ion~ 

were apt to be misunderstood. In England where all trials are held with 
the aid of the jury, the jurors al:' men of commonsense understand these 
sections as men in the street commonly do. They do not go into the. 
technicalities of the question but decide from the broad standpoint of com-
monsense, but in this country where trials at present are held without the. 
help of jurors, Magistrates and Judges are apt to examine too narrowl) 
the provisions of the section and apply to them their legal mind, and 
say that if an offence comes within the purview of a section the accused 
cannot escape punishment. This is a point of view which.I present t() 
the House, especially in view of the fact that while all offences under the 
English' statute are exclusively triable in a Court of Sessions, the offences 
not punishahle with 14 years' imprisonment and mainly those punishable 
with two years' imprisonment are here made triable by a. Magistrate of 
the first class. I understand, Sir, that in response to my amendment on 
the subject asking the Government that all offences under this Act should 
be triable by the Court of Ses!!ions, at any rate in cases in which the accused. 
so desires, members of the Treasury Benches are willing to accept the 
amendment and concede that offences under this Act might be tried by 
the Court of Sessions if the accused so desires. I congratulate the Gov-
ernment upon accepting this amenoment which would effect a. great improve-
ment upon the Bill as presented to the House. There are two or three-
other matters upon which I invite the attention of the Honourable occupants. 
of the Treasury Benches and ask them to examine the pl'0visions of the· 
Bill and see if improvements cannot be made. If Honourable Members. 
will tum to section 3, they will find that while in clause 1 the offence of 
spying is generally defined, clause 2 of that section lays down a RpeciaT 
rule of evidence at variance with the existing law. Those of my learned. 
friellds who have studied the Indian Evidence Act will bear me out that 
evidence about character is wholly inadmissible in a criminal case, and 
I therefore invite the attention of the House to the fact that section 3 pro-
vides that if on a prosecution for an offence under this section, it is proved 
from his known 'character that hiE purpose was prejudicial to the safety or-
interests of the State he will be deemed to have committed an offence 
under this section. I'suggest, Sir, that the Government might re-classify 
these offences, sub-divide the Act into Part I-Military, and Part II-Civil, 
and re-define the offenC'es in less vague and more pOllUlar terms so that 
the people may know what they are to avoid and for which they are liable 
to he made punishable. The e~ general and loose expressions of the 
Parliament statute which have been reproduced in this Bill are not likelv 
to be understood by the public at large to whom this statute is addressed 
and I suggest, Sir, that it would certainly be in keeping with 
the policy of th~ Indian Legislature if expressions commonly under-
stood and popularly known are used in preference to the ex-
pre;,!sions common in rli ment ~  statutes. The various improvements. 
whiCh ono r ~e Me!D-bers .of. thls House have suggested will no doubt 
come up for conslderatlOn S6Tlatim and I therefore do not wish t.<;>anticipate-
the authors of the amendments,. I rest content by saying that I am not 
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enamoured either with the draft or with the arrangement of the Hill and 
I can only regret that this Bill is a slavish copy of the Parliamentary 
. Statute. 

'j"he Assembly then adjourned for LUDch till Half Past Two of the Clock. 

The Assembly re-assembled after Lunch at Half Past Two of the Clock. 
Mr. President was in the Chair. 

MESSAGES FROM THE COUNCIL OF STATE. 

Ilr. Pr8lident: Secretary will read two Messages from the Council of 
State. 

Secretary 01 \he Assembly: The first Message .runs as follows: 
... I am directed to inform you that the ·Bill further to amend and t()o 

consolidate the law relating to the provision of house-accommodation for 
military officers in cantonments, which was passed by the Legislative-
Assembly at its meeting of the ..aOth January, 1923, was palJlJed by the-
Council of State at its meeting of the. 14th February, with the following 
amendment: 
• In cl ~ e (2) of clause 24 of the Bill, after the words • District 

Magistrate', the words' on requisition in writing signed by the Chairman 
of the Committee ' werd inB6rted.' 

• The Council of State requests the concurrence of the LegiBlative-
Assembly in the amendment'." 

The second Message runs as follows: 

.• I am directed to inform you that the Council of State h./lB, at ittt 
meeting of the 14th February, 1923, agreed without any amendments to 
the BIll to provide for the restriction and control of the transport of cotton. 
in certain circumBtances, which was passed by the Legislative Assembly 
at its meeting held on the 30th JanuanJ, 1923. 

THE INDIAN OFFICIAL SECRETS BILL. 

Mr. X. B. L. Agnihotri (Central Provinces Hindi Divisions: NOll-
Muhammadan): Sir, I beg to move that the Bill be re-committed to the-
Select Committee. 

Sir, there is no one in the House who is not at one with the Govern-
ment in their desire to suppress spying in this c~ntr  Spying even in 
its minor form is objected to even in private conversations between private 
individuals, and it is much more necessary that, where the interests or 
the State are concerned, where national defence is concerned, where spying 
w:ould cause a rellol danger and· disaster to the country, spying  should be-
suppressed with a very strong hand; and I would have given my full sup-
port to the Bill if proper safeguards had been provided to save the innocent 
from being brought into the clutches of the law as laid down in this Bill. 
The language of the Bill is very wide and capable of much abuse in its 
interpretation. 'l'he phraseology is vary peculiar ~n  complex, so much so 
that, just as Dr. Gour observed a few minutes ago, in the House of Lords: 
Lord Birkenhead had to say that he was not enamoured of the phraseology 
of the Bill.. I will just give certain instances in the Bill which will shoW" 
how dangerous and how capable of wide 1nterpretation certain clauses in 
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this Bill are. This Bill, as drafted, has a peculiar construction. in this 
wav, that it does not define at one place all the definitions that should 
ha';e been defined at the beginning of the Code. Many definitions that 
.are embodied in the Bill invoJve the definitions of the particular words 
used therein, and it would be very difficult for a lay man and a man of 
ordinary intelligence not versed ir:. law, to interpret the terms properly. 
Sir, if I take you through the definition of spying, through the definition 
·of a work of defence, you will find a word' mine' used therein. I realize 
that the word . mine ' used in this connection is meant for the receptacle 
-containing the explosives, etc., to protect the coasts from intrusion of 
foreign ships or men-of-war. But the word is also capable of interpreta-
tion in another way. Honourable Members who have read the papers of 
the last few days -may have realized that even editors of papers have 
·fallen into the common error of interpreting the word •• mine " to mean 
excavations for digging out metals or minerals. I wish that the members 
of the Committee had cleared the meamng of the word as it was meant in this 
Bill. Going further ahead, Sir, Honourable Members will find . sllying , 
-defined in section 3 as an offence. It is: 

.. Any person for any purpose prejudicial to the safety or interests of the Stat-e 
approacbes or entHs-and 50 forth-any prohibited place in 

-or 

.. Any person, for any pn.pose prejudicial to ~~e safety Or interests of· the State 
makes any sketco, plan, model or note. .  .  .  . 

-of what? It has been stated. This clause (b) is not governed by the 
words" prohibited place" which appear in clause (a). Clause (b) goes on 
further to say: 

.. makes any sketch, plan, model or note which is calculated to be or might be or 
is intended to be directly or indirectly useful to an enemy." 

Now what does this come to--" any person who makes any note which 
might be indirectly useful to an enemy "-this does not say at what 
time it is likely to be useful. It may be useful 20 years later, who knows. 

Mr. President: The Honourable Member is arguing a question of detail 
~ich will necessarily arise when we come to discuss clause 3 .. He must 
offer more general and substantial reasons for a motion to re-commit . 
.He will understand that clause 3 will be open for amendment in ocder to 
:satisfy the criticisms which he is now bringing forward, but it is a violation 
of the spirit of the Standing Orders to use the motion for re-committal 
merely for matters of detail. Ii he brings forward arguments such as 
those adduced by Dr. Gour they will be valid .. 

Mr. X. B. L. Agnihotri: I simply wanted to point out that there arc 
-certain mattei's in the Bill which are not capable of any improvement on 
the Hoor of the House, and with that object I am giving illustrations to show 
that ~e  could n.ot be impro-yed on the Hoor of the Hous.e. I was simply 
·showmg how vanous expreSSIons are capable of several mterpretations.lD 
the hands of lay persons. That was my object, Sir. 

o As I have said, a note made by any person which might be such as to 
be useful to an enemy some years after might be regarded as spving. 
Consider the difficulties that will arise. There are census reports of places 
there are Government statistics. historical records and maps of Il}anv l c~ 
like As6ka's pillar, the Diwan-i!Khas, the Diwan-i-Am in Delhi -and the 
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Fert in Agra . .Any person having these things in his poBSessionor publishing 
these things might at some time or other when a foreign power was evilly-
minded enough to make war against our Government be utilized by that 
foreign power for its own purposes. And if we allow such interpretations 
to be put on these phrases I think many innocent persons are likely to be' 
hauled up under this Act. Similarly, Sir, what is meant by the safety or 
the interests of the State? Itr has not been defined anywhere as to what. 
will be the interests of the State. If you take the dictionary meaning, that. 
will, come to anything that is beneficial to the Stat-e. Supposing a thing 
is done and it does not agree with the opinions, or say with the politic,a! 
opinions, of certain parties, that may be regarded aR not being beneficial to 
the State. ,The question of taking away any political powers 'from the 
Government even though in a constitutional way may also be regarded at 
some time or other as not beneficial to the State. I do !lot mean .to sa' 
that this would be the exact interpretation of this expression ill t.he Bill, 
.but I am simply pointing out the interpretation that might be put on this 
clause. This would lead to much difficulty and much abuse and harass-
ment to innocent persons. I wish the authors of the Bill had given the· 
definition of these clauses at the very beginning of the Bill in clause 2 just. 
as they have done with respect to some expressions. Further they have-
introduced a novel procedure of re~ m tion  Any person if he is sus-
pected, mind you suspected, of having a communil,lation with a foreign 
agent, if he happens to give an impression of his dealing with a foreIgn 
agent even unknown, it will be considered as spying. How dangerous will 
that be, Sir? . It is quite all right in theory and in the book. But if you were 
to take the interpretations tha" have been given to " communication with 
foreign agent," you will find that the provisions are very wide and danger-
ous. What is the communication to a foreign agent? Communication toa 
foreign agent as defined may be when any person has visited the place of 
a person suspected to be a foreign agent. Suspected by whom? Not by 
the man whQ. visits him. His knowledge is made quite immaterial but 
suspected by the Court; so far it is quite all right; but how is a man to 
know that the address that he is visiting, is that of a foreign agent? Not 
only that, Sir. If this man happens to POSIieSS any paper or any address. 
of an agent or of any person who is suspected to be a foreign agent, this 
man is done for. If he has got any historical records or historical statistics 
or any other railway map that might be of fome use at some future tim~, 
that man is liable to be hauled up. He will be deemed to have commUDl-
cated with that man. Now, Sir, even if a formgn agent or a suspected 
foreign agent has a place of business in British India Iilld if any other man 
whose known character as proved may cause a· suspicion, in tJ;te minds of 
the juages, even innooently happens to go to the place of busmess of fhe 
former to deal in business only such a man will also e l re ~e~ t.o ha:ve 
communicated with a foreign agent. Such are the proVlsIons m thIS BIll. 
Further, there is also a provision in this Bill as it has come from the Select 
Committee that if any person were to publish any information relating to 
anything used or relating to anything in a place, which is ~ecl re  to be a 
, prohibited place, thal; man will be deemed to have comnutted an offence 
under this Act; and forlA:! at Agra, Delhi and other places may be deemed to 
have been' prohibited places and the Frontier Province may also be deemed 
to be a prohibited place. If I were to draw the ttentio~ of .the Government, 
speaking in this Chamber, that it,is not desirable to mamtalD an army 

1Ir. President! The Honourable Member's argwnents would be perfectly 
in order in considering each' olause.. • 

• 
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[Mr. President.] 
I must point out to the Assembly, however, that supposing this motion 

were passed, there would be no indication whatever to the Select-Committee 
what this Assembly expected them t-o do. The words in Standing Order 
48 are .. that the Bill as reported 6y the Select Committee be re-com-
mitted either: 

CO without limitation, or 
(ii) with respect to particular clauses," and so on. 

The words .. without limitation" must be held to presume that this House 
;is dissatisfied with the manner in which the Select 'CDmmittee has treated 
the mea'sure' which was refan'ed to it. A proposal to re-commit without 
limitation must necessarily refer either to the work of the Select Com-
·mittee as a whole, or to some matter of principle on  which the Assembly 
-desires an opinion from the Select Committee and on which the Com-
mittee did not pronounce. If the Honourable Member is dissatisfied with 
the proposals made by the Select Committee on particular points--provided 
they are points of real importance in the sense of raising a principle--
then he ought to move a motion under Standing Order 44 (b) (ii) or (iii), 
and not move, as he has done, to re-commit without limitation. If we 
were to pass this motion, the Select Committee would meet again and 
-say: .. Weare satisfied that we did give reasonable consideration to the 
, proposals of the Bill and we are of opinion that no further consideration 
-on ~l r part would lead us to alter the report before the Assembly." We 
should then be no further on. 

• Jlr. K. B. L. Agnib,ctri: Sir, it is exactly with this object that I am 
pointing out these things because I want the Select Committee to know 
what is the point we want them to clear up. We want them to know that 
the wording use"d in this Bill is not proper .  .  .  . 

Mr. President: That is not what the Honourable Member has done. 
"The Honourable Member simply moves.that the Bill be re-committed, and 
invites the Select Committee to re-examine the whole Bill without reference 
to any particular clause or any partiCUlar amendment. The Select Com-
,.mittee, with a mere general instruction before them, will sit down and 
,they will say: .. We are satisfied that we carried .Jut the original intention 
of the Assembly; we examined the Bill in detail; the report we have sub-
omitted is a satisfactory report and represents our opinion." 

Jlr. K. B. L. Agnihotri: All right, Sir, I bow to your ruling. I 
'will simply say the wording used is very general 'lOd will cover even inno-
'cent dealings of innocent persons, and the' bubstantive law and law of evi-
-dence have been jumbled up in the clauses and therefore it is necessary 
that the wordings be changed. It may be said, Sir, that the wording in this 
Act has been taken from the English Acts of 1911 and 1920, and been con-
siderably improved by the Select Committee. My submission to that would 
be, Sir, that as they found that an improvement in certain directions on the 
wording of the English Acts was necessary, it may further be regarded as 
necessary further to improve the wording of this Bill to include certain 
definitions, It might be said, just as it was saiQ in the English Houses of, 
Parliament, that the Act .will not be used in ordinary cases; that it will 
be used only in extraordinarycircumstapces of spying and when a gross 
breach of the law is committed. But one cannot be sure if it will be like 
ihat in this country. Act III of 1818 was enaclied for a different purpose 
:and continued up to thi~ date, ~r rather to last year; it remained asa 

• 
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dead Act in the Statute oo~ but some .of its -provisions were used in 1906 
or 1909: ·We do not want, therefore, that an Act should remain 

8P.K. on the Statute Book and hang like a sword of Damocles over our 
.b.eads to be -utilised at any future time, and it is necessary that the Select 
. ·Committee should change the wording, clear up the expressions and bring it 
·to a line where it may be acceptable to all 'If us. The language should be 
;simple and easily understood even by .. the man in the street." • With 
.these words, Sir, I commend my motion to the House for the re-committal 
-of this Bill to the Select Committee. 

Mr. 1. Ohaudhuri (Chittagong and Bajshahi Divisions: Non-Muham-
:madan Rural): Sir, I oppose this motion. 1 shall for the pres.ent only 
.answer very briefly the objection taken by my Honourable friend, Dr. Gour, 
.and Mr. AgDihotri. Dr. Gour takes the objection that we have slavishly 
loll owed the English Act. We have done nothing of the kind_ We have 
reduced the maximum sentence, which in the English Act ranges hom 
minimum 3 to 14' years. For non-military offences -we have fixed the 
maximum at 3, 1n some cases 2 years and fixed no limit to minimum and 
given the option of fine. We have classified offences into two classes--
minor and major offences, what are called civil offences and offences of a 
military character. And we have introduced the nomenclature of the 
<Criminal Procedure Code and described them as cognizable and non-cog-
nizable and bailable and non-bailable offences. We have also introduced 

• the nomenclature of our Evidence Act, such as relevant facts, presumption 
:and provided for their rubuttal by evidenoe. So, as far as these go, I hope 
Dr. Gour will be satisfied that we have not slavishly followed the J>arlia-
mentary Statute but have recast 'that 'Statute-on the lines of our law of 
Criminal Procedure and the Law of Evidence .• 

Now, something has been said about our using the words" safety and, 
interest of the State." I do not wish to go into the details. We shall 
bave every opportunity, when we discuss the clause, to go into the details, 
hut I shall generally point out that we have classified offences into two 
.classes-offences in the nature of spying militltry secrets ana with regard 
-to these we have used the words ~  safety or interest of the State." I 
suppose my friend would not contend that we should wait till the spy has 
done the mischief. It,is when he is trying to pry into military secrets, is 
it not to the interests of the State to arrest him and put him on his trial 
before a Magistrate or a Judge? But here I shall just draw attention 
to where we use the word •• safety" alone. We may refer to clause 5 (b) 
which reads: .. Dse the information in his possession for the benefit of any 
foreign power or any other manner prejudicial to the safety of the State." 
'This in clause 5 relates to officers communicating information to foreign 
powers. If they so communicate it and if such communication endangers 
the -safety of the State, then we proceed against him. The persons who 
are -interested are the offiC!3rs of t.he State who are in charge of these 
·secrets. If they communicate to others and that endangers the safety of 
the State, no body will contend that they should not be found guilty of a 
breach of duty. Here the criterion we put down is rather higli and that is 
that if this communication of the secrets is such as is likely to endanger 
the safety of the State, then they will be prosecuted and punished. But, 
with regard to military secrets and secrets palpably of 8 much more serious 
nature, we have used the words .. safety or interest. of the State." Sup· 
posing our military defences, mine ~el  or mines are being noted or made 
'1Iketches of by a spy. Before he has noted, obtained a sketch or commu-
:nicated, ought ,not we to provide for his ~tection, for his rre ~ and for 
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safeguarding the " interests of the State "? If he has taken these away. 
then he has completed the mischief. But it would, surely, be to the 
.. interest of the State " that we should make provision fur safeguarding 
its interests before it is too late. Even my friend Mr. Agnihotriusedtht; 
worli .• interest " in his speech. He said that spies should be put down. 
Re said that he is not in sympathy with them alid that spies should be put: 
down •• in the interests of the State." So, when he was putting his own 
case before this House, he himself used the same expression and thus gave 
away his own case. I do not wish to detain the House any longer, but 
when we examine the amendments clause hy clause, the House will be 
satisfied that we have made this Bill absolu!ely innocuous with regard to 
persons. who may act bona fide. As regards the serious offences of persons 
Wl;lO try to abstract military secrets or secrets relating to defence which are 
prejudicial to the" safety or interest of the State," nobody in this Bouse 
will have the hardihood to say that they deserve any sympathy. For these 
reasons, Sir, I say that my friend Mr. Agnihotri has maQe out no case for 
re-commitment of this Bill to the Committee. We have done ()ur best and 
as you have very ri§htly observed, Sir, if the Bill is re-committed to us 
without any definit-e directions, we shall not know what to do with it. We 
would prefer to wait and see if there is any substance in the amendments 
proposed. I therefore suggest that the discussion of the Bill be pro-
ceeded with. 

Mr. L. Graham.: 'Sir, I apologise for making what may seem a 
perfe<!tly superuuous speech, but I think there are one or two poin..ts t() 
~ made yet. The first is that the Select Committee did examine all the 
material which was put· before it. It may be in the recollection of 
. Membe.rs that this Bill was circulated. We examined III the opinions. 

~ received. We also took the proceedings in this House. I say, Sir, 
that we examined very carefully all the material which was put before us. 
If Mr. Agnihotri wants to take a particular attitude towards the Bill, I fail 
to understand why he did not express himself at an earlier stage of the 
proceedings. . It is therefore not necessary to take up the points of detail 
which Mr. A,gnihotri has mentioned. One more point, Sir, as to what 
Dr. Gour has said. He has accused us of l i hl~ following British draft-
ing. Well, my Honourable friend, Mr. Rangachariar, was in the Chair. 
and I do not think it is likely that he would slavishly follow anybody. 

Rao Bahadur T. Rangachariar (Madras City: Non-Muhammadan 
l'rban) :  I am not ashamed of sJavishly following the English of English-
ro.en. 

Mr. L. Graham: That again is a point which I should like to take. 
~"he drafting of this Bill is important. Dr. Gour-whether he intended it 
or no~  trust he did intend it-paid a co~ liment to. the work of the 
Legislative Department in saying that he would prefer this Bill drafted 
on the lines gfonerally followed by the Legis! ative Department. He said 
i+, would have heen clearer and more intelligible. Well, Sir, we acknow-
ledge thEl com li~ent  But there is this difficulty. We intentionally 
followed the English form because of the provisions of section 11 of tlie 
Act of 1911. We felt that if we broke away from the form oithe English 
Act and put up an Act which looked ~ntirel  different-and after all the 
Act which Dr. Gour sketched for us would look entirely i eren~ e 
should not be at ~l sure t~ t His Majesty in Council would be prepared tc>' 
t ~n  the Enghsh Act III fihvour of ours. . Other points mentioDed by 
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Mr. Agnihotri, as you said, Sir, will be appropriately dealt with when he 
moves his amendments. 

Mr. President: The original question was: 

.. That the Report of the Select Committee on the Bill to usimilate the law in 
British India relating to official ecre~  to the law in force in the United Kingdom 
be taken into consideration." 

Since which an amendment has been moved: 

.. That the Bill as reported by the Select Committee be re-committed to the Select 
{'ommittee." 

The question. is that the Bill be so re-oommitted. 

The motion was negatived, 

lIr. President: The question is: 

.. That the R!:port of the Select Committee on the Bill to assimilate the law in 
llriti~h India relating to official ecre~  to the law in force in the United Kingdom 
h taken into com i deration ... 

The motion was adopted. 

JIr. PresideDt: It is suggested that it may be advisable to leave clause 
1 for later consideration. 

JIr. President: Clause 2. 
Khan Bahadur Sarfaru Hussain Khan (Tirhut Division: Muham-

mad an): Sir, thc amendment which I move is this: 

.. In clause 2 I7l after the word 'plate' insert the following: 
, Provided the-!!' undeveloped plates on being developed are found to be the nega-

t;ves of plates of prohibited places as defined under this Act .... 

Here photograph includes an undeveloped film or plate, and in (9) we 
.b:.we: 

"  • sketch' includes any photograph or other mode of representing any place or 
1l:.ing." 

under clause 3 the malcing of a sketch useful to an enemy is punishable. 
So. a man wh:> has got photographs which include an undeveloped film 
can also be held up. Undeveloped films are plates in which the impression 
of the thing photographed is not visible. I am not a photographer. but I 
can say this much that unless an undeveloped plate is put in a solution 
the impression of that plate is not visible. For instance , take a man who 
stands in front of a place Imd takes a. photograph and goes away. Then 
c,c' is arrested. and found in possession of that n ~ elo e  film. Unless 
that film corresponds with the negative, I do not think he should be held 
l>ll at all. So, in order to make it olear I ro~i e this safeguard. It 
wr.uld be very unsafe to catch hold of the man or make him responsible 
"\\+en he is in possession of undeveloped fi!ms. In these circumstances, 
I beg to move my amendment. 

'fhe motion was negatived. 

Mr. X. B. L. Agnihotri: I move: 

" " In sub·clause (8) (a) of clause 2, the word 'mine' be omitted." 

I would not have moved this amendment if the meaning of the word 
J' mine " h~ been made clear in sub-oIstlie (a). I am afraid that it is 
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liable to misint.erpretation and may be applied to the excavations where-
hom metals or minerals are taken out, though I think that .. mine .. 
I:!:·eans explosives used in time of war for defending the coast. 1£ Honour-
able Members will see the last sentence of the sub-clause they will find 
the words .. for the purpose of getting any metals or minerals ". (A 
Voice: .. In tim6 of war ".) I do not· know whether the words .. in time 
of war" govern all these sentences above. If they do, then the law 
\\Iluld be perfect. on that point. But if they do not, then it is liable to 
misinterpretation; and even taking for granted that it. is to be prohibited 
in times of war, what will happen to the records, to the statistics and 
to the other papers and documents in the public libraries and other places 
in the bookstalls, and book-seller's places relating to a mine which be 
declared a prohibited place some years after the publication. If we go 
deep. into the Clauses we find that any person publishing any information 
reJilting to anything used in a prohibited place is liable to be brought under 
tee clutches of this law and that would create difficulties and therefore I 
p:c.pose that the word .. mine " should be deleted. 

Mr. L. Graham: When this Act of 1920 was in the Bill stage before-
t.he House of Commons, a certain keen Parliamentarian, Commander 
Kenworthy, moved that the word .. mine .. be omitted. His reason for 
duing so was that he was afraid that it might be misinterpreted. The 
Chairman of the Committee said .. I really do not believe that anybody-
else besides the Honourable and Gallant Member would have understood 
tha1j ". Commander Kenworthy has his imitators. The Learned 
Attorney General was sympathetic and I should also like to be sympa-
thf,tic to Mr. Agnihotri. What happened was this. The Attorney General 
[,aid .. there was no possibility of misunderstanding but, to meet your 
case, after the word • mine' I propose to insert the word .. minefield \ 
'vith these word9 so associated there is no possibility of misunderstanding." 
rIhe House accepted the Attorney General's view ana inserted the word 
.. minefield." In our Bill, we have the word .. minefield" after the 
word •• mine ". I submit it is impossible that there should be any mis-
understanding at all. I would object to the removal of the word .. mine " 
because it might be argued in court that one mine does not make a mine-
field. I therefore oppose the amendment. 

Kr. President: The question is: 
.. That in sub-clanse (8) (a) of clanse 2, the word • mine' be omitted." 
The motion was negatived. 
Mr. K. C. Heogy (Dacca .Division: Non-Muhammadan Rural): I beg 

to move: 
.. That for the words • an enemy' wherever they occur in clauses 2, 3 and 4, the 

,cords • a foreign power' be substituted." 

Rao Bahadur T.Rangachariar (Madras City: Non-Muhammadan 
Urbau): Is every power an enemy? 

Mr. K. C. Heogy: Every power is a potential enemy, and my Honour-
able friend, Mr. ,Bray, will bear me out when I say that. If Honourable 
Members will look into the provisions of clause 2, sub-clauses 8 (c) and (d), 
they will find that by the use of this' expression it is intended to indicate-
the importance of the information which Government are anxious to safe-
guard. It will be seen that in sub-clause (c) of sub-clause (&) the inform-
ation, must be useful to an en\my, and 8 place may' be declared to be 8t 
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prohibited place when Government think that information :with respect 
thereto will be useful to an enemy. So also in suo-clause (d). When we 
come to clause 3, we find that in sub-clause (b) likewise," any sketch, plan, 
model, 'etc., must be useful to an enemy. So also.m sub-clause (e) any 
document, information, etc., must be useful to an enemy. The House 
ought to be quite clear on this point. We are not going to penalise the 
enemy, when we use this term in these clauses. Weare merely setting a 
standard of importance of the secrets which Government must safeguard. 
That is the position. Now, it is well known that the expression' enemy' 
in international law bears a particular significance; there is no room for 
any doubt as to wnat the wora • enemy ,. in international law would 
mean,-a State actually at war with the Crown. And we find that while 
the Act of 1911 was being considered in, the House of Lords, a noble Lord 
raised the question as to whether when there was no war, that is to say, 
in times of peace, if a prosecution was sought to be launched under this 
Act, anybody could raise a defence saying that as ~ere was no war, the 
State could have no enemy. Later on, we find that a case actually came 
up in 1913 in which this very point was taken. Honourable Members 
will find a reference to trus case in Roscoe's Criminal Evidence, and there 
it was held that the term • an enemy , as used in the Official Secrets Act 
was not confined to a State actually at war with the Crown. It does not 
say to what extent this term might be stretched for the purposes of this 
Act. So this leaves things rather in an uncertain state. Now, Sir, we 
find that the term • enemy , has been variously used in certain special 
enactments where it has been given various meanings; for instance, take 
the Trading with the Enemy Act &lld other war enactments. Then again 
take the Army Act. In the Army Act this term is defined as including all 
armed mutineers, armed rebels, armed rioters and pirates. This maHer 
i3 further complicated by reason of the use of this term • enemy' in 
certain Treaties of the British Government with some Native States. I 
may remind the House that a reference to this particular question, namely, " 
the terms of the treaties, was made not long ago in the Council of State 
in connection with the Princes' Protection Bill. I find tliat in at least 
20 treaties which the British Government have enterea into with the 
Native States \ . 

Kr. Denys Bray (Foreign Secretary): I rise to a point of order. Is the 
Honourable Member referring to Indian States? 

Mr. X. C. Neogy: Yes, Sir, my intention was to refer to the possible 
difficulties that Inlght arise. If the Honourable Members will turn to those 
Treaties, they will find that it is laid down, in at least twenty of them, 
that •• the friends and enemies of one shall be the friands and enemies of 
both." Now, Sir, as is well known, the Indian States have no international 
relations at all. Therefore, it cannot be said that this expression in the 
Treaties can be given the same meaning as it bears in international law. 
Men like myself, who are uninitiated in the mysteries of diplomacy and 
diplomatic language, used to think that this clause of the l'reaties constitute 
lin offensive and defensive alliance between the British Governinent and 
the Na.tive States for military purposes. But, Sir. in connection with 
the Princes' Protection Bill it was made clear that it was not so: and the 
Honourable l\fr, Thompson read into this clause of the Treaties an obliga-
tIon on the part of the Government of India to lJrovide a measure for the 
purpose of protecting the Princes from hostile criticisms in the P:ress. 
And that intEll"pretation has been accepted ~ the high legal authority ot 

C 2· • 
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the present Governor General. Now, Sir, that being the case, I am 
apprehensive as to what interpretation this term may be given in the 
future. Will this term" enemy" include the enemies of the Native States, 
because it is said the enemies of the Native States will be considered the 
enemies of the British Government? But in that case enemiea would 
include private individuals, and it would not be interpreted in the sense 
in which it is used in international law and in the sense in which it is 
used in the English law from which ~ have taken this term. 'rherefore, 
Sir, in order to be on the safe side I have proposed the substitution of the 
words "  a foreign power" for the words ". an enemy .. in this clause. 
The reason why I have chosen the expression .. foreign power " is that, 
though the expression used in the Act of 1911 was " enemy," in the Act 
of 1920 the expression used is rc a foreign power." Honourable e~ er  

will find that in two places in clause 5 of the Bill the expression used is 
.. any foreign power 4 , and not" enemy." Therefore, Sir, I think that 
in every sense the Bill will be improved if we accept this amendment. 
'l'hat would give us a uniform phraseology, and the term will not 6e liable 
t.o misinterpretation in the way I have pointed out. I beg to move !lly 
amendment. 

Mr. President: Amendment moved is: 

.. For the word. 'an enemy' wherever they occur in clause 2 the words 'a foreign 
power' be substituted .•• 

JIr. L. Graham: Sir, while admiring the erudition and labour whicli my 
Honourable friend, Mr. Neogy, has expended on this subject, I regret very 
much that I am unable to accept his amendment. I too have searched 
the Law Reports and have found a ruling as to the meaning of the word 
.. enemy" as used in the Official Secrets Act of 1911. The word, Sir, 
means a potential enemy. Now, Sir, I think that, that on the whole 
helps to clear the ground. There can be no misunderstanding. An enemy 
of the State, when you come to examine the matter. .  .  .  I t.ake it, Sir, 
that we are dealing with clauses 3 and 4 as well as cl ~ 2? 

Kr. President: The Honourable Member actually moved his amend-
ment to clauses 2, 3 and 4, but I have only been able to put tile amend-
ment to clause 2, because clauses 3 and 4 liave not yet been reached. 
I do not object to the Honourable Member arguing his case with reference 
to all three clauses. 

Mr. K. C. Heagy: Sir, I formally moved this amendment in regard to 
clause 2. 

Mr. President: Yes. I put it in regard to clause 2 assuming that when 
we reach clauses 3 and 4, the Honourable Member's amendments will be 
treated as formal motions. 

Mr. L. Graham: The reason why I asked that question, Sir, is because 
it is really impossible to separate the arguments and I had no wish 'to be 
pulled up in the middle of my stride. 

With regard to clause 2 (8), sub-clauses (0) and (d), the position is that 
actually these' notifications will not issue except in time of war. Works 
which are to be prohibited places at all times are those which arc specified 
in sub-clause (a). Now war, Sir, is war whether it is civil war or war 
with a foreign power. In time of war it is equally necessy.ry to pro"ect 
buildings from being spied' ~n, whether by a foreigner or by the enemy 
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within our gates. If you accept the amendment proposed by Mr. Neogy 
its effect will be that an enemy of our own nationality will be able to enter 
into these prohibited places because to him they will not be prohibited. 
'l'he only person who will be baITed will be the foreigner. The consequence. 
I take it, will be that the foreigner will employ a traitor-I am afraid 
I must say a traitor-to enter the prohibited place because he will be able 
to do it with immunity. Now, Sir, as I say, it is really part of my 
argument, and I therefore gratefully accept your offer to allow me to 
speak and to show how the change in the words would affeot claUse 3. 
There are, as my friend, Mr. N eogy, said, foreign powers and foreign 
powers. There are foreign powers which are /reat and there are foreign 
powers which r~ small. May I mention one very small power, namely, 
the Principality of Monaco and another, the republic of San Marino. Again, 
there are various little States in South America. Would it nut be placing 
lin impossible burden on a Court 01 Justice to have to come to & conclusion 
whether certain information, certain sketches, are calculated to be directly 
or indirectly or might be or are intended to be useful to a foreign power 
when there is no common standard of foreigil power? It might be said: 
" This will be of no real advantage to Monaco; you have got only half a 
dozen soldiers there." The position, therefore, is that the Courts would be 
placed in an impossible position and the operation of the Act would be 
paralysed. The same remark, Sir, applies to clause 4. I, therefore, in this 
connection, ask that the amendment t\) clause 2 be rejected. 

:Mr. President: Amendment mvve-d: 

.. For the words 'an enemy' wherever they occur in clause 2, the words 'a foreign 
lower' be substit u ted. " 

The question is that that amendment be made. 

The motion was n0gatived. 

ClallBe 2 was added to the ·Bill. 

:Mr. President: Amendment moved: 

.. For the words ' an enemy' wherever they occur in c!u.u.se 3, the words 'a foreign 
pc.wer' be substituted." 

The question is that  that amendment be made. 

The motion was negatived. 

:Mr. It. B. L. Agnihotri: Sir, I move: 

.. In sub·claus .. (1) of clause 3 omit the words' or interests '.", 

Sir, I admit it to l>e my misfortune that I could not he satisfied by the 
very illuminating arguments adduced by my friend from Bengal relating to 
the definition of the words .. or interests ". Sir. in this country the 
interests of the public cannot always be identical with the interests of the 
State in all matters. They may be identical in certain matters but they may 
l:ct be jdentical in many matters. It may also happen, Sir, that even 
the interests of the publio and the interests of the State may clash. There 
may be oertain matters that may be prejudicial to the interests of the State, 
while they may be beneficial to the public. The meaning of the words • the 
interests of the State ' are vague. Take, for instance, the last Gays "Con-
gless.' It passed a Resolution, a very undesirable Resolution and I may 
('all it a senseless Resolution to do away with their liabilities for international 
debts, or pubilo debts that the Government c1 India. might incur in future. 
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Now, this Resolution on the part of those people will certainly not be for the 
benefit of the State or in the interests of the Sta.te. If any person were to 
make a report of that proceedings and publish it, he might be liable under 
sub-clause (c) of clause 1.. He may be liable for this, because other 
nations that may be inimically inclined towards our Government might infer 
that the Indian subjects are not satisfied with their Government, and have 
repudiated the public dl'bts, that there is a dissension between the subjects 
themselves and probably the Government may be a weak one; and if they 
enter into a war on that inference it will certainly come within the definition 
cf the intere t~ of the State. I do not mean to say that the interests of 
the State really includes such a case as I have just' given and it may not 
have been meant to include such cases, but there is nothing to prevent 
i,lterpretation in that way. Then, for instance, social disorders, religious 
dissensions between different parties, they are surely always prejudicial to 
the interests of the State. If anybody were to publish this information, 
and if that informatio"l might be meful to some foreign powers at some 
unknown time, the person who gives or publishes such information would 
be covered by this definition in clause 3 (1); I do not think that the Select 
Committee meant that this clause shouB. cover such cases. Therefore. 
Sir, I think, that it would be better that" the interests" should be defined. 
but as that is not possiHI3 now it is better that the words should be omitted. 
On going further into the Bill we find'that in certain clauses the words " or 
interests" before" the State" have been deleted. I do not kttow what led 
the Honourable Members of the Select Committee to include those words 
" or interests " in these clauses while at the same time they deleted them 
in other clauses that referred. to civ!l affairs. If the meaning of the words 
" or interests " was clear in the c ~  of civil affairs. it should equally be 
clear in military matters. If you drop it in one place, there does not seem 
to be any necessity to keep it in Imother .• It only creates ambigUity and 
Hgueness. Therefore I submit that these words" or interests "be omitted. 

Mr. President: The amendment moved is: 
" That in sub clause (1) of clause 3, omit the words' or interests .... 

Mr. L. Graham: S:r. my learned friend. Mr. Chaudhuri, has referred 
to this question already. The point is this. These words were not included. 
as Mr. Agnihotri suggested. by the Select Committee in this clause. They 
V1He excluded in another clause •. ~l e 6, for reasons which I will deal 
"\,ith later. Clause 3 deals with all the most important offences under the 
Act and it is r,ot a new idea. It has been the law of this land since 1911. 
a1 d you may possibly like to be ~ol  what occurred in Parliament when 
my Honourable r~en  ',> exemplar Commander Kenworthy moved a precisely 
similar amendment to omit the words " or interests." On that occasion 
Sir G. Hewarl said: 
" As to the oLjection. raised to the words 'or interests', the answer is that they 

He taken from tf]f' Act of 1911, which says, 'purpose prejudicial to the safety or 
intere t~ of the State'. It is obviolls that certain matters cannot be said without 
t'Xaggeration to im eri~ ~he safety .of the State, but the! go sufficiently far in that 
direction. to be pI e]udlcIaI to the mterests of the State. Therefore those who were 
resIKmsible for. th3 Act of 1911 put in • safety or interests'. We did not invent that 
phrase. We are siptply carrying on the vocabulary of the 1911 Act, and if we were 
to leave out the words 'or interests ' in the amending Bill, it would make it possible 
to found a legal argument upon the fact that the phrase was in the principal Act 
hut not in the amending Bill, and it might be said that while the mischief tha.t was' 
aimed at by the principal Act included purposes prejudica.l to the aafety or interests 
ot the State, yet, in ordlH' to comi within the amending Bill, you wotJd have to find 
something prejudicial to the actual safety of the State." . 
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Well, Sir, as I said, we are dealing with the. very gravest offences in this 
clause. In the bther clause, clause 6, with which I will deal later, we deal 
\\ith comparatively minor offences many of which are already covered by 
the existing penal law. The position is this. If you restrict the words and 
-oilly use the word " safety " it is u very difficult thing to say about any 
particular act that it imperils the &afety of the State hut, if you let pass 
.8 number of such acts, the aggrega1;e of these acts, not each one of which 
imperils the s!\fety of the State, will imperil the safety of the State, and 
I ask you, Sir, is it right that the Empire should crash before we can 
get a conviction under this Act? 

Rao Bahadur T. Rangachariar: Sir, I may perhaps explain to my 
Honourable frie:tld, Mr. Agnihotri, why we retained the words" interest of 
the State .. he·7c and omitted them in clause 6 and elsewhere. If Congress 
volunteers wore uniform and went about, it might be argued that they 
were doing a thing against the interest of the State. That is the· thing 
which I had in mind when I advocated the dropping of the words " interest 
oOf the State" there. Nobody can argue it is against the safety of the 
State that Congress" volunteers should go about dressed like ordinary volun-
teers. It is to avoia such a case that we dropped the words .. interest of 
[he State" in this and other sections. But here, in section 3, WE- are 
-concerned with spies. In the case of spies it will be very difficult to draw 
the line between safety of the State and interest of the State. And" in-
terest of the State " is not such an unknown term that my Honourable 
friends should have any apprehension about the use of that term. Why. 
we are familiar with that term in the Indian Evidence Act. If you tum to 
'Section 125 and other sections, you find .. public interest ". A man may 
claim that he cannot disclose a secret, it is in the public interest that he 
should not disclose ,.t. Has anybody ever felt any doubt as to what is 
meant by .. public interest"? It is no doubt easy to conjure up doubts 
when you are here but you must credit the Court with some common 
scnse and having regard to the facts of the casa, there really will be no 
difficulty in coming to a conclusion as to what will be in the interest of the 
Rtate and what will not be in the interest of the State. Therefore, in 
cases iike these, where you have to deal with the real enemies of the 
country, I don't soo any distinction between the enemies of the country 
sud the enemies of the State, beoause if be is an enemy of the 
State, he ;s al!:lo an enemy of the people. (An HonoUTable MembeT: 
.. Not necessarily.") Well, that is a point of view. I did not say 
-enemy of the Bureaucracy, I said enemy of th~ Government. No 
rt·cple can. exist without a Government. Government and the people 
make the State. So that, in such cases, where you h~ e to deal with 
1I11ies, I don't think we should show any leniency at. all, for, if we are to 
get on at all in this country, we must safeguard our safety in the first 
place against foreign aggression or internal aggression which might· over-
throw the Government. I think we are all anxious to preserve a Gov-
ernment so that we may develop in it. I think, Sir, the words are 
IlE'CeSssry there. 
Oolooel Sir Henry Stanyon (United Provinces: European): Sir, I do 

not know that I altogether followed the argument of the Honourable 
Mover of this· amendment. He drew an illustration, or what I thought to 
be an illustration; then he passed a sponge over it and said it was not 
aD illustration. So far, at all events, I am sure, that he contemplako,d 
some sort of difIerence between the interests of the State and the 
interests of'the people who form that Stjte, which he ca.1led the publio 
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interest. Apparently he read the word .. State" as if it is synonymous 
with the word •• Government ". I do not think that in an enactment of 
tbis kind that would be a correct interpretation of the word .. State ". 
I think the wurd .. State" here must be read to cover widely all the 
cummunity-its Government, its institutions, it~ public and everybody 
concerned who go to make up what we call the State. It will be impos-
sible for us to legislate upon any supposed antagonism between the State 
l>.nd tM people constituting that State; and upon that ground alone 1 
think that this amendment does not deserve the support of the House. 

The amendment was negatived. 

Khan Bahadur Sarfaraz Hussain Khan: Sir, the amendment which 
I move is as follows: 

.. In 'clause 3 (1) before the words • im ri onmen~ 'for' insert the word • lIimple . 
and make consequential amendments in other clauses.' 

Sir, it is not that I wish to make a provision making rigorous imprisonment 
f.imple. My point is simply this. The real object of sending people to 
jail in these cases is to keep them out of the way and not to let them 
r.ave any communication with the enemy, and in these cases simple im-
rrisonment will be quite sufficient. There seems to be no reason why 
s:mple imprisonment should not be sufficient. The words used in the 
clause are .. he shall be punishable· ~th, impnsonment ". It does not 
say whether it i~ simple or rigorous imprisonment. My object is to makt! 
it simple imprisonment. This object is served by putting the man in jail 
lind thereby r,ot letting him have any communication with the outside 
vorld. With these words, Sir, I move my amendment. 

The amendment was negatived. 

Khan Bahadur Sa.rlaraz Hussain Khan: There is another amendment. 
Sir, I put my view of the case. My amendment runs: 

" In clause 3 (1) omit all words after the words • to any secret official code, to· 
i.l the last but one line and in their place substitute the following : 

• a maximum period of 14 years according to the gravity of the offence proved in 
the Court '." 

The clause simply says .. and in other cases to three years". . I wish to 
simplify the whole matter and put it in black and white that the matter 
should be left to the discretion of the Magistrate trying the case and that 
the punishment should be according to the gravity of the offence. 
The amendment was negatived. 

Dr. H. B. Gour: Sir. the amendment I desire to move deals with 
clause (3). Honourable Members will find that this clause lays down a 
special rule of evidence taken from the English Statute. When this 
clause was :lnder discussion in the Lords, Lord Alverstone, the late Lord 
Chief Justice of England, animadverted upon it in the following terms. 
He said: 
.. I would call his attention first to the words • known character as proved' in 

sub-section (2) of clause (1). It is opening the door of criminal law for which BOm& 
jl'.stification will be required. It is quite true that when people are found in certain 
Clrcumstances, their previous record as actually proved can, 'under the Prevention of 
Climes Act,. be glven in evidence; but I have never known any Act to go 80 far r.s 
to say that a man's known character may be proved. and I am afraid that in th& 
'Working of the Bill this will create .r,ifficulties. I think the words will" be found toe. 
~ e unless BOIDe indica.1;ion is given. • . 
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Honourable Members will observe these are weighty words, coming as they 
do from the occupant of the highest judicial bench in England barring only 
011e. Now, if you read clause 3 as it is drafted and is proposed to be 
enacted-I leave out the unnecessary words--:-I shall only coin an illustration 
to show how it leads to a rcductio ad absurdum. If Honourable Membem 
wiiI follow the words which I have underlined, they will at once come to, 
the illustration which I am about to give them. The section says in clause 
(2) •• any information relating to any prohibited place communicated by any 
[Erson shall be presumed to have been made or communicated for a purpose 
frejudicial to the safety or interests of the State. Any information relating 
to a prohibited place, communicated, shall be presumed to have been 
c,'mmunicated for a r-urpose prejulicial to the safety or interests of the 
State." Let me translate this into a concrete illustration. A says to B, 
.. Look at this. Avoid going to this place. It is a prohibited place." 
That is an information relating to a prohibited place. It shall be presumed' 
l.rder this Act to have been communicated" for a purpose prejudicilil to 
the safety or interests of the State ". (A Voice: .. No, no.") My illus-
tration arouses the hilarity of the leamed occupants of the Treasury Benches_ 
That is my best vindication for the argument that I am addressing to this. 
HQuse. The whole thing, the whole language of section 3 is so diffuse, 
I,)ose imd verbose that it might include any act, however innocent, within. 
tloc purview of that section. Now, Sir, I do Jlot wish to weary this House 
by dealing with the ~ner l aspect of this question. I shall rest content 
if the House will support my short amendment which I am perfectly-
C(·rtain he who runs can understand. It is this. I wish to delete from the 
rrovisions of this sectioll these most (;bnoxious words .. or his known charac-
ter as proved." 

The Honourable Mr. A. C. Chatterjee (Education Member): May I 
rise to a point of order? Is Dr. Gour moving the first part of his amend-
ment or the second part? 

Mr. President: I understand the Honourable Member is not moving the· 
fllst part. 

ilr. H. S. Gour: I think you understood me rightly and my Honourable 
friEnd, Mr. Chatterjee, understood me wrongly. What is the meaning of the 
werds, .. his krown character as proved "? I pointed out that in England 
V:e woros .. his known character as proved .. were .pronounced by the late 
Chief Justice of Englani to be a loose expression and too wide. This special 
rule of evidence provlded in EngLilld has the least justification in this. 
(·ountry. Honourable 1T embers will observe that in England they have no 
codified law of evidence. Such rules of evidence as exist are culled oui;· 
o~ decided cases, but in this country we have a codified law of evidence and 
it. contains the definitioJl of such a phrase-' when r. fact may be deemed to 
have been proved '-IHd it lays down that a fac{; may be deemed to be-
JJToved when taking all circumstances into 'consideration the court regards. 
i~ as proved and the ensuing sections of the Evidence Act lay down certain_ 
rl.les of relevancy and admission and other rules for the exclusion of evidence,. 
l·rd one of these is th~t in criminal cases the character of a man is not 
rdevant. Now, this special provision made in a highly technical but never-
tl~ele  heinous offence of including a man's character as a piece of evidence· 
uJ,on which he might be convicted is, I submit, opposed to the law of 
evidence and is otherwise opposed to the ordinary principles of natural justice. 
\Vhat is a V1aD's character? After all, if Honourable Members will pause-
for a moment and reflect., they will find thlt character means nothing more-
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and nothing less than the 0pIDlon which one man has about another. Is 
-a man to be convicted upon the opinions of people? And as this character 
is to be proved by the prosecutor I presume the evidence will be the evidence 
o' the police and of a few witnl3s-;(s whom they call for the purpose of 
ef'tablishing a man's cbaracter. Do Honourable Members in this House 
-sanction such a proced'lle? I am erfectly certain they will do nothing of 
.the kind. Prove your case by all means. The Evidence Act provides the 
mode· and the manner of such proof. I am prepared also to allow the 
poof to be completed by the special rule. of evidence which you propose to 
~n ct in this clause, but I· certainly think that these words • known 
-character as proved' must be deleted from this clause. It is likely, I 
submit, to lead to mi3carriage of justice. If there is evidence of a man's 
bad cha:racter, we have also to give evidence of a man's good character. 
There """ill be a conflict of opinions. A few witnesses come up and say 
.. This man is a budma8h ". A few 'men come up on the other side and 
,say .. We have never known a man of a more saintly character". Apart 
from the proof which this section requires and for which, I submit, the 
-provisions of the Indian Evidence. Act are amply sufficient, if they are not 
"Sufficient you have enlarged those rrovisions in this clause to the ~ tent 

which I am prepared to accept, but I submit the House will not accept if 
-eoupled with the phrllse .. krlown character as proved .. and if they are not 

Bufficient, YOll may enla.-ge those provisions in this clause to 
an extent which I am re r~1 to accept, but I submit the 

House should not acc8pt if they are coupled with this phrase 'his known 
·character as proved '. Sir, I move that these words be deleted from the 
'cl!Juse. 

-1Ir. President: Amendment moved: 

.. In snb-clause (2) of clause 3, the words • or his known character as proved' 
<wherever they occur be omitted." 

1Ir. L. Graham: Sir, my learned friend, .Dr. Gour, took for his text in 
'the first instance certain remarks of Lord Alverstone.. Now before dealing 
with those remarks in particular, I would like to put it to the House that we 
have in the Select Committee very much reduced the scope of this clause. 
Previously that clause could hava been used in the trial of any person for 
sny offence under clause 3. We have, as has been noted before, re-drafted 
·dause 3 so as to give a maximwn penalty of 14 years for certain offences 
and a maximum penalty of 3 years for other offences. We only propose 
to rely on this special provision in the case of those very serious offences 
which are punishable with imprisonment for 14 years, that is to say, Sir, 
we shall be dealing with spies, an elusive and slippery race about whOVl 
-the police have information, know a great deal. but that information would 
'be summed up as information about pursuits and character generally. 
Now, Sir, what happens is thi'. I do not propose to be an expert in the 
ways of spying, and therefore I may, be allowed, I trust, to quote the words 
-of no less a jurist than Lord Haldane. Before I do so, however, I should 
like to remind the House that these words first appeared in the Act of 
1911, that is to !¥ly, they were' passed by a Liberal Government. Lord 
Haldane in introducing the Bill in the House of .Lords, or rather in moving 
the second reading, stated liS follows: 

". The main c¥nge which the Bill makes is a change of procedure. In order to 
~ c n let any 'one tmder the. 9 ic~ l ecr~t  Act, 1899, it is necessary.to prove the 
.. tll'pose of wrongfully obtammg mf8rmatlOn. If thll man is found in the middle of 
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fl)rtifications, he may have strayed there by accident by night. You have to prove 
that he was there for the purpose of wrongfully ~ t ining ~orm tion, and that ~ 
t"l be proved. ThiS Bill adopts a method for which there IS a precedent and which 
lOS much more effective." 

That is, in oertain oases persons are liable to conviction under that Aot 
unless they can give a satisfactory account of themselves when they are 
found in c.ertain places. Now to illustrate the diffioulties with whioh we 
have to oope, let me again quote Lord Haldane: 

.. I will give one or two instances showing what the difficulties have been. Not 
:many months ago we found in the middle of the fortifications of Dover an inte~lig 1  
Bt!'anger who explained his re ~ce by saying ~h t he. was th~ i.e? hear the smgml 
of birds. He gave the explanation rather hastily as It was Ul.ldwmter. Then ~ere 

~   ~other case in which somebody was looking at the emplacement of guns m  a 
.ba.tter1 at Lough Foyle and he declared that he was there for the purpose of calling 
-011 somebody." 

There ~ another case in which a man was found sketching a fortifi"a-
tion. The details are not worth reporting, but they could no\ get a con-
viction. Now, Sir, as I have said, we are dealing with people who are com-
mitting most serious offences, and in order to prove their purpose it is 
-essential that we should be able to give evidence of their character. It 
has got to be a sort of badness that would make the man .. likely to do 
.something which was prejudicial to the safety or interest of the Stat.e. It 
would not be enough to prove that he was a very unpleasant fellow or 
that he beat his wife or anything of that sort, but it mUt;t be proved that 
he is the sort of person likely to do something dangerous, something pre-
judicial to the safety or interests of the State. He is not going to be 
tried or convicted unless he is found in e:xtremelysuspicious circumstances 
doing something which he ought not to be doing i and this Act provides that 
certain in er~nce  may be drawn from the circumstances in which he was 
found and anything known about him before. I submit, Sir, that in these 
particular cases, where the necessity for the protection of the interests of 
the State arises and In which its safety is concerned, this is a Justifiable 
provision. As I have said before, it was inserted by a Liberal Government 
and it was continued and applied to another set of offences by 'the Act of 
1920 in England. I have quoted already no less ap authority than Lord 

l ~ne and I should like to conclude by quoting no less an authority than 
a late Attorney General, then Sir Rufus Isaacs, who said that it was 
a very difficult thing to administer the old Act and it is essential to have 
this provision, the whole provision. I 

IIr. X. O. lf80GY: Sir, I will·be very brief in referring to this amendment 
because Dr. Gour has said almost all that could possiblv be said on this 
-question. I would draw the attention of the House to the seriousness of 
the offence that clause 3 seeks to create. It will be seen that this offence is 
made punishable with imprisonment up to 14 years. What are the elemellts 
cf this o e~ce  A man does something. That; is the first element, as 
enumerated m clauses (a), (b) and (0); abd then his purpose in doing that 
particular thing must be prejudicial to the safety or interests of the State. 
Now, Sir, let us look at sub-clause (a). What is the act that he commits? 
. He ro~che , inspects, passt;s over or ,is. i~ the vicinity of or enters any 
prohibited place. . And JVhat IS a prohibited· place? A prohibited place 
cl ~  not ot;'ly w?rks of defence but any dockyard, fact.ory or ship 
belongmg. to .J.iis MaJesty .. So, it is quite obvious that it is possible for 
a man qui,te lDnocently to either approach or to be found in the vicinity of 
any such factory or dockyard belonging to 'he State. Therefore; the 88senee , . 
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of the offence is his purpose, which must be found to be prejudicial to the· 
safety or interests of the State. This being the most important element. 
of the offence, J:et us see what procedure is going to be adopted to prove 
it. It will be enough if you adduce evidence of his known character for 
the purpose of establishing this important element in the offence. That 
is a serious danger to which I draw the attention of the House. This: 
danger was as a matter of fact admitted by the Select Committee in so. 
far as it made a distinction between a military and a non.military offenc'll7" 
I must admit that that distinction has improved the Bill; but Sir, so 
long as Government is unable to justify this distinction in principle I am 
unable to be a. party to the passing of sub· clause ~  It will be said that 
sub-clause (2) finds a place in the Act of 1911 which already appijes to. 
India, 

That does not affect my opinion in the least. We are here to pass. 
le~ l tion which we consider to be in the best interests of the country. 1£ 
.Parliament has passed an obnoxious measure of legislation which we con-
sider to be unsuited to the conditions in India, we must, while we are-
considering a measure seeking to re-enact that provision, establish by our 
vote here that we do not approve of such a provision. Now, Sir, my 
principal objection is that the chances of misinterpretation of this claUl!t:l 
are much greater in India than in England. My Honourable friend, 
Mr. Graham, has said .• Oh, there are circumstances in which people may 
be found in very suspiciaus surroundings and then you cannot really 
establish with reference to specific acts on his part that his purpose wa& 
really prejudicial to the safety or interests of the State." That is exactly 
the danger which I am very much afraid of. Who knows that this provi-
sion may not give temptation to the authorities' at one time or other to. 
run in political suspects, or those who are in the opinion of Government 
political suspects, or non-co-operators for the matter of that, who may 
be found in the vicinity of a prohibited place? (A Voice • No.') ... Who 
says no? Is my Honourable friend, Mr. Chaudhuri in a position to assure 
me that i~ will not be so? Is the Honourable gentleman in a position to 
give me that assurance on behalf of Government? Now, Sir, unless there 
is a specific guarantee that Government Qi"e not going to abuse this provision 
for the purpose of harassing their political opponents, I cannot be a party. 
to this measure at all. 

Kr. re i ~nt  Amendment moved: 
.. Clause 3. In sub·clause (2) omit the words • or his known character as proved ' .. " 

The question is that  that amendment be made. 

The Assembly then divided as follows: 

Abdulla, Mr. S. M. 
Agnihotri, Mr. K. B. L. 
Ahmed, Mr. K. 
Ayyar, Mr. T. V. le h"~lrl  
Bagde, Mr. K. G. 
Bajpai, Mr. S. P. 
Barua, Mr. D. C. 
Basu, Mr. J. N. 
Das, Babu B. S. 
Ginwala, Mr. P. p'. 
Gaur, Dr. H. S. 
Gulab Singh, Sardar. 
Lakshmi Narayan Lal, Mr. 
• 

AYES-?b. 

• 

Latthe, Mr. A. B. 
Misra, Mr. B. N. 

~, Mr. G. C. 
Neogy, Mr. K. C. 
Ramji, Mr. Manmohandas. 
Reddi, Mr. M. K. 
Shahani, Mr. B. C. 
Singh, Babu B. P. 
Sohan Lal, Mr. Bakshi. 
Srinivasa Rao, Mr. P. V. 
Tulshan, Mr. Sheopershad. 
Venkatapatiraju, Mr. B. t· 

Vishindas, Mr. H . 
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NOE8----38. 
.Abu! Kasem, Maulvi. 
-Akram Hussain, Prince A. M. M. 
.Allen, Mr. B. C. 
Asad Ali, Mir. 
i li h~, Sardar G. 
l c et~, Sir Basil. 
Bradley·Birt, Mr. F. B. 
lBray, Mr. Denys. 
Burdon, Mr. E 
Cabell, Mr. W. H. L. 
Chatterjee, Mr. A. C. 
Cotelingam, Mr. J. P. 
Crookshank, Sir Sydney. 
Davies, Mr. R. W. 
:Faridoonji, Mr. R. 
Graham, Mr. L. 
Haigh, Mr. P. B. 
Hinrlley, Mr. C. D. M. 
Holme, Mr. H. E. 

'The motion' was negatived. 

Clause 3 was added to the Bill. 

Hullah, Mr. J . 
Hussanally, Mr. W. M. 
Ikramullah Khan, Raja Mohd . 
ll1ue8, the Honourable Mr. C. A. 
Joshi, Mr. N M. 
Ley, Mr. A. H . 
Moir, Mr. T. E. 
Moncrielf Smith, Sir Henry. 
Mukherjee, Mr. J. N. 
Mukherjee, Mr. T. P. 
Percival, Mr. P. E. 
Pyari Lal, Ml' 
Ramayya Pantu!u, Mr. J. 
Rhodes, Sir Campbell 
Sarfaraz Hussain Khan, Mr. 
Singh. Mr. S. N. 
Stanyon, Col. Sir Henry. 
Tonkinson, Mr. H. 
Webb, Sir Montagu. 

llr. President: Clause 4. Amendment moved: 

2260 

.. For the or ~ 'an enemy' wherever they occur, the words 'a foreign power' 
ilIe substituted." 

The motion was negatived. 

Mr. K. B. L. Agnihotri: Sir, I beg to move: 

.. That clause " be omitted." 

, Sir, my reason for the omission is this: We have just provided in clause 3, by 
throwing out the amendment of Dr. Gour that a man may be convicted not-
withstanding that he may not have committed any act, if from his known 
<character as proved it appears that his purpose was 8 purpose prej udicial 
to the safety or interests of the State. Now, under this clause 4, you are 
providing that the fact of any person communicating or bttempting to com-
municate with a foreign agent shall be a relevant evidence for convlction 
under clause 3. If we retain this clause, the result will be that thi., evi-
,dence, in addition to the evidence of a bad character a8 proved, will makll 
a man liable to be convicted under the Act. Now, communication with a 
foreign agent certainly is a very serious thing. Communication with a 
foreign agent has been ~ ine  in this clause. What is it? .. A. person 
shall be deemed to have communicated with a foreign agent if he visited 
the address of the foreign agent or consorted or associated "\\"ith the foreign 
1I.gent. " That is, if he visits a foreign agent, it shall be deemed. that he 
had a communication with a foreign agent. Further, if he has' been found 
in possession of any address of a foreign agent, whether it is in this country 
or outside this country, he shall be deemed to have communicated with a 
foreign agent. Now, it may just happen that the man visiting a place may 
not. know that the place was the address of a foreign agent. If a man 
visits the address of a foreign agent he is deemed to have communicated 
with a foreign agent. Now, what is the meaning of address'? " Address" 
'in this clause has been defined to be .. a place where he carries on business." 
A suspected foreign agent, if he carries on business at a particular place 
and anv person who is a political internee or a non-co-operator, whose 
·characters these days are believed to be prejudicial to the interests .of the 
. :State, ~re to go to the place of busineQs of a person suspected of fleing 8 
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foreign agent, then this non-eo-operator or political internee shall be liable 
to be convicted under clause 3, and this will be very dangerous, ~c e that 
political internee or non-co-operator may himself be innocent. Unless we 
have any proof of any overt act on his part, it will be rather dangerous and 
unjustifiable to convict that inan simply because he happened to be a non-
co-operator or a political convict or internee, and visited a place which 
happens to be a place of business of any person who is suspected to be a_ 
foreign agent. He may be an innocent person and, as such, he will be 
put to unnecessary hardship. Therefore, Sir, I propose that the whole 
clause 4 which makes the evidence relevant for conviction, where it is.. 
coupled with the proof of bad character, of a man, should be d.eleted. 

JIr. L. Graham: Sir, I am somewhat surprised at the attitude ot Mr. 
Agnihotri. He agreed that to communicate with a foreign agent is a tho-
roughly bad thing to do, the sort of thing a spy would do, and yet he 
proposes to omit this clause altogether. 

The fact, Sir, is that this clause was inserted in the Act of 1920 as a 
result of our experiences at Home during the war. It was found that Eng-
land was, I might almost say, honeycombed with foreign agents. Possibly 
the position is not yet so bad in India, but it might become so, and in 
fact; I think there is reason to suppose that it is likely to become so from 
a certain quarter. Now, in a case like this, it is absolutely necessary to be 
fore-armed. The reasons which impelled the Home Government to put in 
this provision were expressed by the present Lord Chief Justice, then 
Attorney-General, as follows: .. After first drawing attention to the fact that 
nobody is going to prosecute a person for going to have tea with a foreign 
agent or even for sending him a postcard, he says that if he is found doing 
any of the extremely dangerous things which constitute the offence for-
whicth he is to be tried, then these facts may be used in evidence against 
him." I think the House which passed the second sub-clause of clause (3) 
will agree with me that they should pass clause (4) which is really on the 
same lines and is intended to meet the same necessity. I do not wish to 
deal with the matter in detail, but I would only like to read what Sir Gordon-
Hewart said: 

.. .. I hoped that what I said when I last spoke with reference to the opening and 
governing words of the second Clause of this Bill would have met in advance any 
such criticism as that which has just fallen from my Honourable friend the Member-
for Cons.. I:tm sure he sees that it is very important that this clause begins with 
werds which limit its effect to proceedings in which 3j particular kind of offence is 
charged." 

As I said, there is no prosecution under this section. It i ~ im l  an evi-
dence section: 

". In other words, the clause provides that where, for example, a man is found in 
Woolwich Arsenal and there is evidence to show that he is there for the purpose of 
spying, the further fact, if fact it be, that he has also been III communication with a 
German agent will be evidence that he has, for a purpose prejudicial to this country, 
ohtained, or sought to obtain information calculated to be useful to an enemy." 

Now, Sir, a foreign agent, it may be said, is to a spy what a jemmy is to a 
burglar; and as we have in our own criminal law a presumption about a 
man who is found in possession of house·breaking implements, 110 in respect 
of f;pies it is reasonable to expect that writing to foreign agents or com-
municating with them I is a fact which he ought to be called on to explain 
"nd if he cannot explain it, it ougbt to count against him as proring that 
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the act with which he has actually been charged was done with a purpose 
prejudicial to the safety or interests of the State. 

Mr. X. C. Neogy: Sir, I have got one question to put to the Honourabl@ 
Member who has just sat down; and that is, whether this provision has 
been incorporated in any legislation that the Colonies may have undertaken. 
The House will remember that this clause is taken, not from the Act of 
1911 which lie~ to all British Possessions, but from the Act of 1920 
which does not apply either to Canada, Australia, New . Zealand , South 
Africa, Newfoundland or India. So far as I have been able to see, the 
Colonies have not brought in this provision by any legislation of their own. 
(If I am wrong, the Honourable Mr. Graham will correct me.) H that be 
so, what is the special urgency of this provision being incorporated in the 
Statute Book in India? I want to be satisfied on that point before I vote· 
on this clause. 

Mr. X. Ahmed (Raishahi Division: Muhammadan Rural): 'May I ask 
another question, Sir, suppose there is a .. Miladsharif " going on in the 
House of the Consul-General of Afghanistan or probably there is a geni'W 
prayer, and as a Muhammadan, every Muhammadan must go there and 
say his prayers in the house of the Consular-General of Persia. Will that 
be a communication? Or suppose out of fi.iendship the Consul-General 
pays a visit to a Member of. the Legislative Assembly and he drops his 
visiting card and the Member of the Assembly returns the visit by dropping 
a visiting card of his, or probably in his diary he enters an entry that he 
dined with him on a certain day. Will that Memoer of this Assembly' 
come under this section? If so, this would be an immoral law, it is a 
law which is illegal, I feel is an extraordinary thing that the people 
living in India will have to obey it, it is a law which is not only of a 
harsh nature but a law which a civilized nation should not pave. There-
fore, I expect my Honourable friend, Mr. Graham to satisfy the House 
how far its inclusion in sections Sand 4 of this Bill is justified and how 
far it comes within the spirit of the law of this country. 

Mr. L. Graham: May I say, Sir, that if a reply were permissible on. 
an amendment, I would be able to satisfy Mr. Kabeer-ud-din. 

Mr. E. C. N eogy: What about my question? 

Mr. L. Graham: That il~ be dealt with in another quarter. 

RaoBahadur T. Rangachariar: There is a lot of misapprehension as 
regards the scope of the section. This section by itself does not create 
any offence. This section merely says what facts are relevant in a trial 
for an offence under section 3; .it merely lays down. the rules of evidence. 
Having regard to the peculiar nature of the case,the peculiar nature of 
the oftence,-incidents which do not occur in ordinary human life do occur 
in Ruch cases, insidious and underhand methods, and that is why a special 
legislation has to provide what special facts shall be relevant. If Honour-
able Members will notice, all ; that sect,ion 4 (1) says is, .. shall be 
relevant " for the purpose of proving a particular fact, not that the Court 
is bound to draw the inference, not that it is conclusively proved, not 
even •• shall be presumed "; it is merely relevant, it is a piece of evidence 
which the Court can admit in order to come to a conclusion whether the 
man has committed the crime or not. Honourable Members will remember 
that under section 3 it is essential for the prosecution to prove on'3 or 
other of the three acts specified therein, tp.o.t is, a person in order to be 
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.convicted, (a) must either have approa.ched, inspected, etc.,  etc., any prohi-
bited place; (b) he must have made a sketch, plan, model, etc.,  etc., which 
will be useful to an enemy; and (c) he must have obtained, collected, 
recorded, etc., etc., information which wollid be useful to an enemy (A 
Voice: •• Might be' '), might be, intended to be, or calculated to be 
,(Mr. K. C. Neogy: Tr Directly or indirectly.") You have got to catch all 
sorts of cases so that the language should not be too narrow. Therefore 
these facts must be proved in the first place. In order to prove that fact, 
this will be one of the relevant facts taken into consideration. . In order 
t.o find out whether this man has really communicated with an enemy, 
bas really communicated an information to a foreign enemy, it would be 
relevant to know whether he is on visiting terms. If he is on visiting 
terms, that will be one of the facts pro,:eu. All that section 4 (1) says: 

.. In any proceedings against a . person for an offence under section 3, the fact that 
he has been in communication with, or attempted to communicate with, a foreign agent 
whether within or without British India, shall be relevant for the purpose of proving .. 

the commission of the offence. Therefore, it is merely a piece of evidence 
to which the Court may give such weight as it thinks tit taking into con-
sideration the other circumstances which may be proved in the case. Then 
the latter portion is: 

.. For the purpose of this section, but without prejudice to the generality of the 
foregoing provisioll,-

(a) a person shall be presumed to have heen in communication with a foreign agent 
if-" 

he has done all those things mentioned thereunder. That is, in order to 
prove that he has been in communication, the law lays down a presump-
tion-a presumption which is rebuttable. That, my Honourable friend 
",ho has spoken against this section has forgotten. It is not a conclusive 
presumption. If you go merely and innocently for tea or if you merely 
· go for the purpose of doing business in the business premise!} of a foreign 
agent, why it is the easiest thing to prove that you had a transaction to 
LUY a horse or to buy some Persian carpet or do some other thing. It 
merely says . shall be presumed.' In a case like this, in order to avoid 
<lifficulty, having regard to the delicate and serious nature of the offence, 
the law has to take care. It cannot be too careful and too cautious in 
• such matters. Remember we are dealing with enemies of the State. When 
once you have that in mind, all these difficulties now help up which no 
doubt may appeal to unthinking people but to those of us who are here 
such argument is not convincing, it is very easy to catch popular or news-
paper applause by holding forth and pointing out the dangers and pitfalls, 
but we as legislators have to be careful in dealing with legislation which 
· deals with enemies of the State. You should not leave loopholes tlirough 
which these fellows can escape. I have no mercy for them. I have no 
sympathy with them, however patriotic I may. be and you must never be 
kind and leave a loophole for an enemy of the State to escape Therefore 
you must cateh them by all means even if you err. It does not matter 
if vou err because prevention is better thru+ cure in such a case. While 
I am at one with my Honourable friends that we should not encroach upon 
· ordinary methods of proof, I recognize these are peculiar cases and 
peculiar cases h ~e to be dealt with in a peculiar way and after· all 
<lur Legislature is hot committing any enormity. Weare tryiI).g to follow 
-the English people in all thei~ political institutions and right;8. If it is 
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good for an Englishman, why should it not be good for us. True we ha.ve 
Dot got our own Government. That is the real secret of all this opposition. 
I quite admit that, but this is not the way to get rid of the foreign Govern-
mant and -establish our Government. In order to keep the State going 
you must have these measures in your armoury 80 as to deal with enemies 
of the State, not enemies of forms of Government. Now, I am an 
enemy of the present system of Government. I want to get rid of it and 
substitute Government by my countrymen. But this does not apply to 
me. It applies to the enemies of the State. My Honourable friend says 
he is not quite 80 sure, but I daresay that if he was on the Bench and 
I were appearing as Counsel for an accused person I would be able to satisfy 
him In no time that. this is the intention of the Statute. After all, you 
must remember what the intention of the Statute is in a case like this. 
The courts are not there merely to go upon the literal meaning of the 
words. They will construe in a liberal spirit in favour of the accuse<! and 
after all this is merely laying down what facts may be relevant and will 
carry weight, so that it is not conclusive proof at all and I therefore think 
that there is really no harm in retaining this section. 

, Dr. H. S. Gour: Sir, my friend on the right has accused the House and 
the Members thereof from suffermg from a lot of misapprehension. What-
ever may be the case with otper Members, I have llot the slightest doubt 
that my learned friend on the right has taken a lion's share of that mis-
apprehension. He opened his speech and wound it up by saying' We 
want to deal with the enemies of the State.' But, Sir, this section is not 
dealing with the enemies of the State. It is dealing with a piece of 
evidence and we are yet to find the enemies of the State. The question 
my friend has assumed, that we are dealing with enemies of the State, 
if; mere claptrap: the whole question is, who are the enemies of the State. 
My friend told us, and he has repeated that statement, that we are dealing 
here with the enemies of the State, by which I presume he means that 
we are here dealing with foreign subjects. Let me warn the House that 
this Bill, if passed into law, shall equally apply to all British subjects, 
Indians, Europeans or foreigners. It applies to everybody, and it is not 
the case, as my Honourable friend has assumed. that it is intended to lay 
the enemies of the State by the heels. Even if it were so, are not the 
enemies of the State entitled to justice? Are they not entitled to fair 
trial? Are they to be convictecl without any judicial evidence, without 
any formulated pleas set out and proved against them? Are special 
ohambers of horrbr to be devised for the purpose of impaling and pulverising 
foreign people? Surely, Sir, no Member in the House will endorse the 
pseudo-patriotic appeal which my Honourable friend on my right addressed 
to us. Let us, I sav, be free from this cant, and address ourselves to the 
main question. Is fhe evidence, is the special rule of. evidence which this 
section creates, is it wnrranted by the natural principles of equity and 
justice?' That is a short question which I submit should engage the at-
tention of this House. Let us b€' clear of those extremely vivid but at 
the same time misconceivoo notions of proteotion of the State and laying 
by the heel its enemies. We have 'neither the enemies of the State nor 
the protection of the State in view; in this section we have nothing but 
pure justice in view. Is it, I submit, consonant with the natural justice 
that with regard to a man who is found with a visiting card containing 
the address of a person or the person with whom he residoo, that it 
should be '\ relevant factor? Tum to the section and you will find, Sir, 
another red'Jl,ctio ad ab8urdum: a person sho&lJ. be presumed to have been in 



2~  LEGISLATIVE ASSEMBLY. [14TH FEB. 1923. 

[pro H. S. Gour.] 
oommunication with a foreign agent-and I now leave out other words and 
select the words which suit my purpose, and it will show to ~o  the 
absurdity of it, such a case is conceivable, and ec ~e the sectIOn lays 
doWn Ii large number of circumstances, and I am gomg to present you 
with .one of them. If he has visited the address of a foreign agent, namely, 
any re el ~ (c)-used for the receipt of communications,-(a 
person is charged with the offence under section 3); the .evidence against 
him is given that he is presumed to have visited a foreign agent; the evidence 
given is that the foreign agent has aD address. But' address' is defined 
in clause (c) as a place where letters intended for that agent are received .. 
Such a place might be a popular hotel or a large bank. As a matter of 
fact, HOBourable Members know that when they tour about the country 
they generally have their lettel'l! addressed to a bank or a hotel. If 
therefore in such a place of common resort the foreign agent has left his 
address, a person shall be presumed to have been in communication-the 
accused shall be presumed to have been in communication with him if he 
has an address. If you have th4'l address of that hotel or bank you shall 
be presumed to be in communicatioo with a foreign agent. It is absolutely. 
unnecessary. to labour the point. These special rules of evidence were" 
defended in the House of Commong by our present Viceroy, then the Attorney 
General ... (A Voice: "No, you are mistaken. ") ... by Sir Gordon 
Hewart ... (Mr. L. Graham: " I may say that you are again mistaken. ") 
..... Yes, by Lord Hewart-then the Attorney General, but not upon 
the grounds to which my learned friend has adverted to in this House. I 
say, Sir, look at the section: look at its extreme danger: address yourself 
to its complete artificiality and its divorce from the ordinary rules of the 
law of evidEilnce ~o which this country is subject. and I have no hesitation 
that you will discard this clause as wholly unnecessary and as calculated 
to do injustice in the trial of offences. I wish to warn Honourable Members 
that this clause might be used against anyone of them. It is not a clause 
which is reserved, as my Honourable friend from the right has pointed 
out, only for the enemies of the State. It may be used against the most 
loyal citizen; it may be used for manufacturing enemies, as my friend, 
Mr. Seshagiri Ayyar, aptly points out. It is therefore, I submit, open to 
be used as an engine of oppression, and it is on that ground that I ask 
the House to support this amendment. 

0010n81 Sir Henry Slanyon: Sir, with regard to th~ proposal to omit 
clause 4 of the Bill, in all humility I venture to support, with the strongest 
language at my command, the views put forward by my friend, Mr. Ranga-
chariar; and, in the most friendly way, but again with the strongest language 
at my command, to() refute the warning given to this House by myoId 
friend, Dr. Gour. I would venture once more to draw the attention of 
the House to the fact that this is a le~ l tion of a special kind. We are 
dealing in this legislation with an evil which is insidious beyond perhaps 
our imaginings: which works in the dark; and which can only be met with 
its own weapons. We are by this legislation ,giving powers to our judicial 
and executive authorities not to be misused, not to be abused, not to 
be applied as an engine of oppression, but to he kept in hand, just as we 
keep in hand all other defensive apparatus, to meet an evIl which can on Iv 
be met by special legislation of this kind. I do not suppose that any of us 
kno":l\, or that we shl\l1 ever know, the extent to which the safety or 
th~ mtere t~ of the State ~re endangered and honeycom bep with the 
fwd of h~t e 8pifl8 and ~lg  agent!! during the last ten years. One 
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argument raIsed against this clause is that it comes not ~rom -the· Statute of 
1911 but from the Statute of 1920. To my mind that is one of its strongest 
recommendations. It has behind it th~ experience gained during the 
late war-which broke out in 1914. As the Honourable Mr. Rangachariar 
has pointed out, this clause contains special rules of e i e~ce  'l'ake it 
away and you deprive this enactment of a very large part of Iti usefulness. 

(At this stage Mr. President left the Chair, which was occupied. by 
Sir Campbell Rhodes.) 

Dr .. GOlli· is quite right in saying that it does not apply only to one set 
or class or race of people, but that it applies impartially to everybody; that 
is so. It applies to everybody; but it operates only g in~t those who, .be 
they English or be they Indian, guilty of the offence of spymg, are encnues 
of the State. The whole of this clause rests upon the foundation gIven 
in sub-clause (b), namely, the ciefinition of a foreign agent. That is the 
first thing you have to get. You must have a foreign agent. If he is not 
there, then it does not matter what is done by any gentleman, whatever 
his political opinions may be for the time being; but when you have got a 
foreign agent, then ·you have a snake: and if the poison of this snake is not 
to be disseminated, as it l ~  is, secretly, clandestinely, with every 
ruse and stratagem that the brain of man can devise, you must have some 
provision like this to prevent it from spreading. We must trust our 
Courts. Later· on we shall come to the question of the standard of Courts 
which are to try cases under this enactment, and it will be seen at once 
that as a Legislature we are not going to entrust these powers to irresponsible 
or inexperienced or weak or stupid Magistrates, but to Courts which can 
be trusted to use them only in those very special circumstances, to meet 
which this enactment is devised. I would like, speaking for myself, to 
see this House not divided against itself, but strong in laying down, for 
the information of all concerned. that spying in India,-spying that is in 
a way prejudicial to the interests and safety of the State,-is going to 
have a ~r  poor chance of success in this country. 

Mr. T. E. Moll (Madras: Nominated Official): I move that the ques-
tion be now put. 

The motion was ad'>pted. 

Mr.Ohairman: The question is to omit clause 4. 

The motion was negatived . . 
Kr. E. B. L. Agnihotri: Sir, I move part (b) of my amendment No. 12. 

I do not wish to move rart (a): . 
.. ·In . clailse 4, in sub·clause (2) (a) (i), after the words • with a foreign agent,' 

msert the words . having reasonable· grounds for believing him to be a foreign agent'." 

. Sir, we ha.ve heard from the Honourable Mr. Rangachariar and the Hon-
ourable Sir Henry Stanyon that these laws are meant for offences of a special 
kind. Nobody ever doubted it and nobody ever questioned it. But the appre-
hensions and the fears we have are that the law as embodied in this Bill may 
be a.bused or misused and inI).ocent persons may suffer, and it is with the 
object of safeguarding the innocent persons that this amend,ment is put for-
ward. It was also said that the law to suppress spying should be as strict as 
possible. Nobody denies it. It was also said that the trial of such cases 
.-will not be entrusted to any weak or stupid Magistrates. Where is the 
guarantee for that? If the Government find that such and such a. Magis-
trate is a ~  Magistrate and such and Ifbch Ii Magistrate is a stupid 

gi tr t~ they will not retain his services any longer. So long &If the 
• • 
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Magistrates are occupying the Bench, we are to asswve that they are 
intelligent. and strong gi tr t~, tho gh they might comm.it errors of 
judgment, which might give us cause to infer their weakness or stupidity 
at certain times. And, if they could be guilty of such an error of judgment 
at one time, they could be no guarantee that they will not indulge in 
similar error at some other time. Here we provide, Sir, that, if a man 
were to visit the address of a foreign agent and if that man happens to be a 
rerson whose character as proved is such as to lead to a presumption that 
the act which he committed is prejudicial to the interests of the State, then 
that man will be liable for conviction under this Act. What would be the 
c&f.e? Take the case of the political internee. What further evidence-
for many 6f our Magistrates wm thrJre be necessary to prove that the man 
is not a bad character? If such a man were to visit a place which is 
suspected to be the address of a foreign agent and if such a person at the 
same time or thereafter goes or approaches any military station, or any 
military telegraph or telephone station that may be confined within a fort, 
ho will surely be liable to be prosecuted under this Act. Take the case of, 
Sitabardi Fort of Nagpur. The telephone or the wireless station in Sitabardi 
, Fort of Nagpur may be considered to be a military station. If a political 
internee or convict or a non-co-operator or seditionist happens to go near 
that fort, which happens to be close to the railway station 

JIlr. L. Graham: On a point d order, Sir., Is not the Honourable 
:Member speaking on clause 3? 

JIlr. X. B. L. Agnihotri: On clause 4, Sir, coupled with clause 3· and 
the definition of the' prohibited pla3e ' as given in clause 2 (a), which com-
billed, make a man liable for conviction under this Act. Now, Sir, if the 
pl&ce is a military station, or if it has a military telephone and telegraph, 
and if it happens to be near the railway station where passengers have to go 
and if it enters into the head of the Executive that a particularly undesirable 
man should be prosecuted, or should be locked up, tben wbat is there to 
plevent such an executive from prosecuting that man and getting bim 
punished under this Act? My Honourable friend said that these laws are 
special laws, they may not be abused, they are not capable of being abused. 
Have the Honourable Members of this House forgotten the instances given· 
by my Honourable and learned friend, Mr. Rangachariar, himself, of the 
v.buse of section 107 of the Criminal Procedure Code? Have my friends 
here forgotten the excesses committed by the police 88 given on the floor 
c1 this House? Have my friends forgotten the instances and the ici~l 

experiences given by my Honourable friend, Sir Henry Stan yon . 

The Honourable Kr. A. C. Chatterjee: May I rise to a oi~t of order, 
Sir? I understand that the Honourable Member is moving the amendment 
relating to sub-clause (b) under clause 4, and, so far, I have not heard the 
use of the word •• foreign agent " in his speech. He is referring to the 
Question of convictions whicp. has already been. dealt with in clause 3. 

JIlr. E. B. L. Agnihotri: I was just pointing out that the visit of a 
man to a foreign agent's addreas by itself may not be sufficient for COIl-
viction but that when it is coupled with certain other facts, there 

will ~ sufficient evidence for his conviction. I am pointing 
6 P,K. out . . . 
Dt-. B. S. Gour: What is relevant may be sufficient for conWction. 

• • 
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Ilr. X. B. L. Agnihotri: Sir, what is relevant is often sufficient for 
conviction. 

Dr. H. S. Gour: May be sufficient. 

:Mr. X. B.L. Agnihotri : But in practice we see that it is more than 
sufficient and we will find that it is quite sufficient. We know that in 
theory it may be only relevant. Sir, I was pointing out, that when the 
simple provisions of the criminal law have been abused in the past, there 
could be no guarantee that such a drastic provision. as is provided. in this 
Bill may not work harshly against innocent persons. If we were to allow 
this sub-clause 2 (a) '(1) of clause 4 to stand as it is, we make innocent per-
sons unnecessarily liable under this Act in, cerlain circumstances. There-
fllre as it is likely that innocent persons might suffer, I beg to propose that 
some safeguard· should be provided to protect innocent persons from being 
made liable under this Act. Only those persons who have knowledge or 
_ have reason to believe that the person is a foreign agent, and knowing this 
if they happen to go to his place, then only should they be made li~ le 

under this Act. 'l'herefore, Sir, I move my amend.J:Qent. At. the same 
time I would also like to say, that often when an amendment is put for-
ward,-and there be some mistake in the amendment or when it does not fit 
in properly, Honourable Members on the Government Benches get up and 
say that the amendment has not been properly drafted, and take exception 
to the wording of the amendment which I, think is not justified. .••• 

Ilr. L. Graham: I might allay the apprehensions of the Honourable 
Member by' saying that I think his amendment is admirably drafted. 

Ilr. X. B. L. Agnihotri: It may be. But supposing there was any 
mistake, in that case I should certainly have been happy to accept" know-
ingly," or " intentionally " or any other words that the' Government may 
like to put in, in order to safeguard the interests of innocent persons. That 
is hiy chief object. If a person were innocently to go and visit the place 
of a foreign agent, he should not be made liaple, and tll6t evidence should 
not be used as relevant evidence against him. 

Ilr. Chairman: Amendment moved: 

" In sub-clause 2 (a) (i) after the words • with a foreign agent ' insert the words 
. having reasonable grounds for believing him to be a foreign ~ent .... 

• 
Ilr. L. Graham: Sir. it is rather difficult to reply to Mr. Agnihotri in 

defence of the clause as it stands now, beCllUSc what he has done is not to 
atta\!k the clause as it stands now but to attack clause 3 which has already 
been passed by this House. I do not propose to start defending clause 3 
which the House has already passed, but what I wish to point out is this. 
If you accept this amendment you will make it practically impossible for 
the evidence which is contemplated by this clause to be led at all. I take 
the position to be as follows: The man who is accused of an offence not 
under this clause hut under clause 3 as vou will remember, has been asso-
ciating with a foreign agent. If Mr. Ag,umotri's amendment is cc~ t~ , 
you will not be able to adduce that evidence that he has been assoCIating 
with a foreign agent unless you can first satisfy tlie Court that the accused. 
ought to have known that' the person with whom he has associated was a 
foreign ageht. I put it,. Sir, that this iR an impossible burden to throw 
upon th" prosecution. Foreign agents do t!ot display name boards in front 

• • • 
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of their residences with the words •• foreign agent" inscribed in 
golden letters on it, and there is really no possible chance of satis-
fying the Court, that· a foreign agent, being an unobserved IQld somewhat 
obscure person working in serpentine manners, is a er~on whom the 
accused ought to have known to be a foreign agent. It mIght be reason-
able to require the prosecution to prove that an accused should have knOW1l 
anything which a person of reasonable intelligence o l~ hav.e known, 
but it is not fair to put on the ro~ec tion the burden whICh thIS amend-
ment would put on it. . Therefore, Sir, I oppose this amendment. 

The amendment was negatived. 

:iii. K; B. L.Agnihotri: I move: 
.. In Bub·clause (2) omit sub·clause (a) (ii)." 

I need riot say anything in defence of the omission of this sub-clause. 
Much has been said by Dr. Gour while moving the amendment about the 
omission of the whole clause 4. 'I'his sub-clause (ii) makes a man liable 
if he were to have only the address of any person who in the words of 
Mr. Graham does not declare himself to be a foreign agent and who is not 
expected to proclaim himself as a foreign agent as Mr. Graham has been 
pleased to say-still you want that innocent person to be made liable 
for this offence. He may be equally unaware that the man is a foreign 
agent; but if he happens to have his address either in a foreign country or 
in this country you make him liable. Therefore I move this amendment 
for omission of that sub-clause. 

Kr. L. Graham: I think this is a forlorn hope of Mr. Agnihotri's. The 
House without a division has accepted the whole clause, and the small 
portion that Mr. Agnihotri wishee to take out is really a vital portion of 
this clause. I submit that anyone who has voted against the omission of 
this· clause as a whole must vote for retaining this portion of it. I would 
therefore oppose the amendment. 

The Ii.Iilendment'""was negatived. 

Kr. Harchandrai Viablndas (Sind: Non-Muhammadan Rural): May 
I interpose by suggesting that the House should adjourn now? 

Dr. H. S. Gour: May I point out, Sir, that we have a very important 
Committee which. is to meet immediately after the Assembly rises and of 
which I presume you are· a Member. That Committee has been once 
adjourned and I do not think that it will be wise that  that Committee 
should adjourn again. We have k transact a very important business and 
I would therefore request in view of the hour which is ten minutes past 
fiVe, you might adjourn the House. 

The HODourable JIr. A.O. Ohatterjee: Sir, you and the House are aware 
of the congestion of public. ~ne  in the House. ~o ernment are quite 
prepared to go on WIth thIS BIlL If we do not fimsh the Bill to-day or 
do not make satisfactory progress, our business will be put out of order. 
As you lmow, Sir, there is a lot of important work, in which the Members 
·of the House are interested during the Dext few days and Government are 
quite prepared to go on. But if there is any strong feeling on the part, 
gener~ll , of all Members of the House, we do not wish to press thn 
e t~on  We are, re ~re  to leave it entirely to you. We r.hould li ,~ 
to fims,h clause 4 if pOSSIble. ~e leave the decision to you. 
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JIr. T. V. Seshagirl Ayyar: Maf I point out to you, Sir, that we have 
been sitting during these two ~ until 6 o'clock and even after 6 o'clock, 
and it upsets a great many arrangements which we have already made. 
The hours fixed are between 11 and 4, and I think it is in consonance with 
the general practice in these matters that if it has to sit later it should 
be only in exceptional cases and that care should be taken to see that 
the Members of the House arc not inconvenienced. If you say that 
you are going to sit till 6 o'clock; proclaim it once for all so that we. may 
know where we are. The announcement is that we are expected to sit 
between 11 and 4 and if you are going to sit after 5, it necessarily upsets 
all arrangements· which Members of this House may have entered into 
previously. To-day happens to be one of those occasions when we are 
required in some other place and I therefore suggest to you,-of course 
you have the right to adjourn or not and the matter is entirely in your 
hands,-that we do adjourn as soon as this amendment is disposed of. 
(Voices: .. The amendment has been disposed of. ") Then we had better 
adjourn now. 

JIr. L. Graham: Do I understand Mr. Seshagiri Ayyar to refer to the 
amendments to clause 4? 

JIr. T. V. Seshagirl Ayyar: No. 

Dr. B. S. Gour: We will require some time to consider it. 

JIr. L. Graham: I should not like to say that Dr. Gour's amendments 
are not important. My point is this. We have defeated an amendment 
to omit the whole of clause 4 and we are now dealing with clause 4 piece-
meal. I think it would be more satisfactory to finish clause 4. 

JIr. Ohaiiman: The only argument that has been advanced is Dr. Gaur's 
-that there is important business for some Membel'B which follows tJris 
sitting. I therefore adjourn the House till 11 o'clock to-morrow. 

The Assembly then adjourned till Eleven of the Clock on Thursday', 
the 15th February, 1923. 
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