
20th February, 1923
THB 

LEGISLATIVE ASSEMBLY DEBArrts 

(Official Report) 

VoL. III. 
PA.RT III. 

(1st FelJ1·uar11, 1923 fo 30th Februarv, 19i8.) 

THIRD SESSION 
OF TJlB 

SIMLA 
60VEllNMENT CE!nBAL PRESS 

)923. 



l'J'RtmSDAT, l.Ml FllaaUABY, 1923-
M:ernber Sworn 

CON'J'E~TE,. 

Quest.ions and Answers • 
Unstarred Questions aud Answer11 
The Indian F'aetories (Amendment) l.sill 
Resolution re Emigration of Uur.killod Lubourers to Ceylon . 
Resolutain re Workmen's Compcn'Jl.lt.i<'I! in Agrieulture 

PAGES. 

1769 
1769-1773 

. 1773-1774 
1774-1776 
1775-1784 
1784-1793 · 
1798-1804 
1804-1840 

Heaolution re Protection of \\ onrnn W ugc-eumers in Agriculture 
The Code of Criminal Procedure (.\m1:11dme4t) Bill . 

ilATUIWAY, 3JU> FEBKUlRY,1923--
Mmiber Sworn 
Hailway Capital Expcnditur" 
Que::stions and Answers . 
U nstarrJd Questions 11n,I Auswl·rs-
S1.oerct 8crvice Grant 
High Commilil8ioner in England 
'l'he Workmen's Compensation Bill 

l{oNDAY, 5TH FKBBUAl:Y,, 1023-
~uestions and Answel'!> . 
(Jnstarred Qucstionf! and AnS\,·ers 
rhe Criminal Law Ameudmeut Bill 
rhc Workmen'1,1 Cornpematioll Bil! 

,SirEBDAY, 6TH FEBRUA'l.Y, 1923-
Que11tio1111 and Answers . 
Umtarred Questions and Answer11 • 
The Workmen's Compensat.io.u BiU . 
The Code of Criminal Procedure (Amendment) Bill • 

9DN111Bl>AY, 7TH FmmUARY, 19:as;.-
Governor General'11 Aseent to Hills 
The Code of Criminal Procedure (Amendment) Bill 

.l!Wnso.tY, 8TH Fmmt!AJtY, l923-
Que11tiona and .Anawcrs . 
Uustarred Qu8btions and AnswE>rs 
'l;he Code of Civil Proc~odure ( A met,dmcnt) Bill 
The Mnrrietl Women's Propcrt:,· (e mcndmcnt) Bill , 
Resolution re Stnte M,magement of Huilwuya in India 
Statement of Business 
The Indian Penal Code (Air.c11dme11t) Bill . , 
The Code of Criminal Procedltl'() (Aml'lldment) Bill . 

1841 
1841 

1842-1846 
1847-1848 

1849 
1849 

1850-1685 ' 

1887-1892 
1803--1806 
1897-189{1 
1899-1064 

1955 
1055-1957 
1957-1901 
1991-2010 

2011-
2011-2043 

2045 
2045 
2046 
2046 

~)46-:-20411 
i049-2051 

2051 
2051--2090 



C ii J 

8.ifDll)!T, ll)im FDRTJARY, 1928-
)(easage of Congratulation on tht> Birth of H. R. H. Princet11 

Kary's Bon 
The Malabar (Completion of Trials) Rupplementing Bill 
The Indian St.amp (Amendmeut) Hill 
The Indian Futm·ies (.\menurnent) Rill . 

2091 
• 2091-2098 

2093-2094 
20~2103 
2103-21.M 
2104-,,2143 

The Indian Paper Curreney Bill • 
Reaolntio11 ,.,, Emigratfon of Unskilled Labourers to Ceylon . 
Reaolution re '1milrration of Unsk.illecl Labourers to Strait.a Settl~ 

me11t.~ and Mal1(\· Stet.ea 
Stat:eJUent of Businet1, 

·lllONDAY, 12TH F'K1tauAnYJ ]923--
Questions and An1'lwm . 

· Pruitarred Qnestion11 And Anawen 
The Malabar '(Completion of '.Mahi) Supplementing Bill 
The Code of Criminal l'l'oe1edu1·e (A111endment) Bill 

'1V°m>NESDAT, 14TH FEBBUARY, 1923--
Member Sworn 
Unstarred Questicins arid Ane\vera 
The Indian Cotton Cf'88 Bill . 
The Repealing and Am<'nding Bill 
The Code of Criminal Prore,!m·c ( Arnendm<1r1t) Bill 
The Indian Official 8ccrE>te Bill 
l!eesages .from the Council of Rt.ate . 
The Indian Official Seerets BiJl 

T_atrRSDAY,15TlI Fl:D~0ARY, 1923--
M~1ber Sworn 
Questions und Answet"I . 
Unslarred Questions :md Answeis 
The Cantonments ( Honse-Acrommr><lafion) Bill 
'l'he Mnn-ied Women's Prop~rl.y (.A1m•ndment.) Bill 
The ExduMion from Tnhr,ritance Hill . 
The Hindu Law of foherit.ance (Amendment) Bill 
The Mnssalman Waqfi.. Registration Bill 
The Land Acquisition (Amendment) Bill 

FRIDAY, 1&rH FEBRUARY, 1023-
Mfmlber Sworn 
Que,:tion11 and Answen, . . 
Unstarre<l Questions and An11·~·cn1 . . 
Salnry and Pension of High C'ommi!eioner for India 
Me&11Age from the Council of State . , . 
ReMlution re Adoption of a Voli<'y of Prott'(ltion 
Statement of Business . . , , 
:f.leiiolptiop re Adoption of 11 Policy of Protection 

2143-2146 
21~2147 

2149-2154 
2154-21/SS 
2168--2162 
2162-2"219 

2221 
• 2221-2222 

2222 
2222 

2223--2244 
2244- ·-2'.M7 

2'247 
2247-2275 

2277 
'ZJ.77-2278 
227~2280 

2280 
2280-2291 
2291--2303 

2308 
2303-2325 
2325---2339 

~S41 
2.141-2343 
2343·-2:-147 

2.f148 
2348 

2:HB-2381 
2381-2382 

. 2382-2i()7 



t m J , ... 
8ATt1llJ>AY1 17TH J'IIRUAJIT, 1928--

Queationa and Amwen • • • • 2609-9'1' 
Unstarred Questions and AnswcrJ • 2414-9417 
Reaolution NJ King'• Commi11Rions fo1· Indians and Indianiaation 

of the Anny , 2417-24Cl6 

l{ONDAY,19THFEBRU.lRY,192S--
Member · Sworn 
Statement laid on the Table • 
Questions and Answers , 
Unatarred Que11tinns at•<l Am·-w1•1·c: 
The Repealing and Amending Hill 
The Government S11vingH Banks (Amendment) Bill 
The I idi8Jl Paper Currency Bill 
The Criminal Law Amc,nd111e1,t Bill . 

'l'VESt>AY, 20TH FEBRUARY, 1023-
Questions and Answerr. . 
Unstarred Question!! and An11wen 
'I'he Code of Civil Prooedure (.Amendment) Bill 

2467 
2467-2473 
2474-2482 
2482-2483 
2483-2484 

2486 
2485 

2486-2545 

. 2547-2548 
2649 
2549 

The Code of Criminal Procednre (Amendment) Bill-(Amendment 
of Section 4) · 

The Hindu CoparC'.ener's Liability Bill 
The Legal Praetitioners (Amrndment) Bill 
The CaHte Disabilities Removal ( A111andment) Bill 
The Money Lenders Bill . 
Tbe Workmen'R Breach of C<'nh-aot ltepealing Bill , 
The Code of Criminal Procedul'C (,\mendment) Bill , 
The Intcr-Ctu1le Him1u Mar?:illG<' liill 

2550-2568 
• 2563-2578 

2579-2.583 
2583-2586 
2586-2593 
2594-2598 

2598 
2698-2600 



LEGISLATIVE ASSEMBLY. 

Tuesday, 20th February, 1923 . 
• 

The Assemblv met in the Assembly Chamber at Eleven of the Clock. 
Mr. President w~s in the Chair. • 

QUESTIO~D AND ANSWERS. 

MILI'fARY BEQl'IREMENTS COMMITTEE'S REPORT. 

384. ·Sarda.r Gulamjilani Bijlikh'1n: (a) Will the Government be pleased 
to state when they propose publishing the report of the Military Require-
ments Committee? 

(b) If the Secretary of State has passed any orders on the same, will 
Government be pleased to lay the same on the Assembly table? 

Mr. E. Burdon: (a) The question of publishing the Report referred to 
is under the consideration of Government, and a decision has not vet been 
arrived at. • 

(b) The Government of India have not yet recei\"ed the Secretary of 
State's orders on the report. 

HACIAL DISTIXCTIONS COMMITTEE'S REPORT. 

385. ·Sardar Gulamj!lani Bijlikhan: (a) Will the Government be pleased 
to state when it is intended to publish the report of the Racial Distincti')ns 
Committee? 

• (b) If the Secretary of State has passed any orders on the same, will 
the Government be pleasei to lay them on the table? 

The Honourable Sir Malcolm Hailey: (a) The Report "'a3 publishedon 
the 3rd February. 

(b) The proposals of GOYt'rnnwnt are t'm bodit'd ill tlk' Crimina! La,,' 
Amendment Bill which has been introdul.'l'd in thi" ChHlllber. 

PlU!I'"CES l'ROTEC"TlllX BILL. • 
386. ·Sa.rdar Gulamjilani Bijlikhan: With referel,ce to the Princes 

Protection Bill, when do Government propose to introd\lce an amendin~ 
Bill as stated bv the Honourable Member in the Council of State in 
September last?' 

Mr. D~nys Bray: The questio'l of introducing an amending Bill will 
be'dulv considered if and when it bf'collll'S lll'CeSSan after the Act has 
come iilto o.llfration. The Act has not ~.,t received His ~Iajesty's assent 
{,lId has tlMefore not yet come .into effect. 
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MR. SASTRI'S MISSION. 

387. ·Sardar Gulamjiianj Bijlikhan: (a) Will the Government be pleased 
to state the sum of money spent out of Public Revenues on the mission of 
the Right Honourable Mr. Sastri to the Dominions? 

(b) Will they a ~  be pleased to state the results of that. mission , so 
far as New Zealand and Canada are concerned? 

(c) Is there any intention of sending a similar mission to South and 
East Africa in the near future? 

Mr. 1. Bullah: (a) I am unable to state at present the actual cost of the 
Mission 9£ the Right Honourable Srinivasa Sastri to the Dominions as the 
r.ccounts have not yet been finally settled. It is understood however that 
tht grant voted by' the Assembly' for this purpose has not been exceeded. 

(b) The Government of India hope very shortly to publish the report of 
the Right Honourable Srinivasa Sastri on his ~Iissi n to the Dominions. As 
tbis contains the iruornlation asked for by the Honourable Member I would 
ask him h'indly to await its publication. 

(c) Ko. 

Mr. K. G. Bagde: When will the account be complete? 

Mr. J. Bullah: Very shortly; I cannot say the exact date, but we have 
n'ceived the accounts. 

Mr. K. Ahmed: What a ~ the difficulties with regard to the settlement 
of accounts? Do the Government think that they should not pass any 
item which the Right Honourable gentleman has submitted, asking for a 
good deal of money to be knocked out of the revenues? 

Mr. President: Order, order . 

• 
:FIJI AND BRITISH GUIANA DEPUTATIONS. 

388. ·Sardar Gulamjilani Bijlikhan: (a) Have the Government.passed 
~y orders on the report ~  the Fiji and British Guiana Deputations? 

(b) If so, will they be pleased to place them on the table? " 

Mr. J. Bullah: No. The Report of the Fiji deputation is under con-
sideration while that of the British Guina deputation is being printed. 

Mr. k. Ahmed: Sir, when will they be published? How long will it 
take? 

Kr. J. Bullah: I do not know. 

Mr. K. Abmed: Will it come within the course of this Session and will 
it be placed before the Assembly for the consideration of the Honourtble 
Members? 

• 
.1I.r. 1. Bullah: I do not know . 

• • 

• 



UN STARRED QUESTIONS AND ANSWERS. 

IKDIAN MARINE FORCES. 

192. Mukhdum Sayad Rajan Baksh Shah: What was the total expendi-
-tl;re on Indian Marine Forces kept for the protection of Indian shores during 
HIll and wlIat was it in 1921? 

Mr. E. Burdon: India makes an annual contribution of £100,000 to 
HiR Majesty's Government towards the naval protection of the country. 
This amount, is fixed and does not vary from year to year. 

Certain expenditure is also incurred in connexion with the supply of 
(oal to vesRels of His ~Iajest~ s ~a y in the Persian Gulf. An endeavour is 
b-ing made to ascertain the exact figures and I will let the Honourable 
~ em e  know the result as soon as possible. 

ADMINISTRATION OF ADEN. 

193. Sard:u Gulam,iilani ijIi an~ (a) Will Government be pleased to 
state if any final decision about the administrative control of Aden has 
been received? 

(b) If the answer is in the affirmative, will they place it on the Assembly 
table? . 

(c) If not, will they kiJ:dly state what steps they have taken to ex-
pedite the same? 

(d) Will Government Le pleased to lay the correspondence they had 
with the authorities in England on the table? 

Mr. Denys Bray: (a) No. 

(b) Does not arise. 

(c) Everything possible is being done to expedite a decision. 

(d) As the question is still under discussion it would not be in t,he puUic 
ir,terest to do so. 

• 
DEWAN BAHADlc""R VIJIARAGHAVACHARIAR'S 'YORK ON ElIIPffiE EXHIBITT0N. 

194. Sardar GulamjiJani BijIikhan: Wi;l the Government be plcased-to 
state the terms on which Dewan Bahadur Vijiaraghavachariar has agreed 
to work in connection with the Empire Exhibition to be held in London • 
in 1925? 

Mr. A. H. Ley: Dewan Bahadur T. Vijiaraghavachariar, B.M.E., was 
p,ppointed Commissioner for India for the British Empire 'Exhibition on a 
consolidated pay of Rs. 2,000 a month plus the usual subsistence Ifllowance 
while on duty in England. The question of revising this rate of pay is under 
consideration, The Exhibition "'ill be held in 1924, and not in 1925, 

THE CODE OF CIVIL PROCEDURE (AMENDMENT) BILL. 

-Dr. H: S. Gour (Nagpur Division: Non-Muhammadan): Sir, I beg t{) 
present the &port of the Select mmitte~a inted to consider the amend 
ment of t~ de of Civil Procedure, 1908. • 

( 2549 ) ~. • 



T~ CODE OF CRIMINAL PROCEDURE (AMENDMEN'f) BILL. 

(AMENDMENT OF SECTION 4.) 

.oulvi Abul Xasem (Dacca Division: Muhammadan Rural): Sir, I beg 
to move': 

.. That the Bill further to amend the Codl'l of Criminal Procedure, <i898, (Amend-
ment of section 4) be referred to a Select Committee consisting of, the Honourable-
the lJ,omeMember, Rao Bahadur T. Rangachariar, Lalli. Girdharilal Agarwala, 
Mr. Pyari Lal, Mr. K. C. Neogy, Mr. J. Chaudhri; Mr. J. N. Mukherjee, Rai 
Eahadur Sankata Prasad Bajpai, Rao Bahadur C. S. Subrahmanayam, Mr. Baidyanath 
Prasad Singh, Rai T. P. Mukherjee Bahadur and myself." 

Sir, this Bill was introduced in this House last session and on a further 
motion by myself it was circulated for opinion by the Legislative Depart-
ment. I had to wait to take any further action till now, because the 
opinions were not received. Sir, in making this motion I want to make-
some brief observations and to remove certain misapprehensions which do 
exist in the minds of some Members of this House. It is considered that 
by this little amendment I am going to give certain privileges to a class 
of lawyers known as Mukhtars which they do not at present in practice 
€lljoy, 2nd that an attempt is being made to raise the status of these men. 
Nothing of the kind is contemplated. As these' Mukhtars are a 'class of 
lawyers who exist only in the provinces of Assam, Bengal, Bihar ana 
Orissa and the province of Agra, it does not practically affect the other 
parts of this country; and as Members of this House belonging to other pro-
vinces may not know what are the qualifications and the field of activities 
of these men, I may tell them that the Mukhtars are a class of people who 
have to submit themselves to an examination conducted by the High Court 
of the province concerned, and after passing the examination which I may 
add is rather stiff and hard, they are enrolled as Mukhtars in various dis-
tricts. They have to take out a licence from the High Court and they 
practise under the authority of that licence in the courts and in the places 
mentioned and enumerated in that licence. But it is an anomaly in the 
Code of Criminal Procedure that these lawyers have been placed in a class 
with the man in the street, if I may quote the words of the District Judge 
of Rooghly; they have got no rights under this Code, no privileges beyond. 
that of any ma,n in the street whom the' accused or complainant may choose 
to represent him' in Court. They have to appear in the Courts with the 
~ missi n of the Court, in spite of the fact that they have got a general 
licence to practise, granted to them under the authority of the High Court 
after passing an examination. This is a disability which, I think, this 
House ought to remove. Sir, I am not very wrong when I say that the 
Code of Criminal Procedure is perhaps an Act which has been the subject 
of more numerous attacks in this House than any other Statute. Many 
disabilities have been removed and many are in the process of being removed 
and m~m ti n is that it should do justice to a deserving class of people by 
removing a grievance, if we may like to call it so a sentimental grievance, 
under which they suffer. I have been told, Sir, by some of my lawyer 
friends from provinces other than those in which the Mukhtars practise that 
bv placing th€m in the same class as advocates, we will be giving them a 
ri'ghtto practise in all Courts, even in the High Courts of the provinces. 
But I am not a lawyer and I do not know Whether the effect of this amend-
ment from Ii. legal point of view would be such or not; but tliis much I know 
as a, ,matter offset, that the li8ence that is granted to t es~ ta s by 
thr High Court!! restricts them to practice not only in the subordinate 

• ( 2550 ) 
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.eourts, but also limits the territorial area as well; the licence is not ~ted 

to them to practise anywhere beyond the limits of the district for which the 
licence is granted. It has been also said, t;ir, that the number of qualified 
pleaders and advocates are now numerous and as such there is no necessity 
for creating third class lawyers who are as numerous as blackberries. I 
submit, t;ir, that this Bill does not contemplate the creation of any class of 
lawyers, gooo, bad or indifferent. What I want to do and what this Bill 
proposes to do is to remove a disability to which the existing practitioners 
are subject on account of having to get the permission of the Court on every 
occasion in which they appear before the Magistrates. Sir, in spite of the 
fact that this class of Mukhtars has been mentioned in the Criminal Proce-
dure Code, no High Courts, except those of Calcutta, Patna and Allahabad, 
hold examinations for Mukhtars;- nor are they allowed to practise. Even 
In the provinces of Agra and Oudh, now Mukhtars are not allowed to prac-
tise in Oudh. 

Secondly, Sir, I beg to submit that, as has been described more than 
once by no less a personage than the late Leader of the House, Sir \Villiam 
Vincent, the Mukhtar is known and deservedly known as the poor man's 
lawyer, and as such it will be a wrong policy either to deprive the poor mfl.D 
-of the advocate of his choice  or of his right of being defended in a criminal 
Court by a lawyer whom his means permit him to engage. Thirdly, Sir, it 
will not be right to place these lawyers at the mercy of the Courts, that is 
to say, if the Courts permit them to appear they may do so, otherwise not. 
In many cases, Sir, in my province, and I believe in the Province of Agra 
as well, the Magistrates hold their courts at a distance from headquarters 
while the\" are on tour in connection with their executive and administrative 
duties, mid the accused have to appear at certain places with their lawyers, 
and if they take a lawyer, and a l\fukhtar, from the headquarters to that 
place, and if the Magistrate there takes upon himself the idea of not per-
mitting that Mukhtar to appear in his Court, the poor man loses the 
chance of any legal assistance in that Court. I do not mean to say that 
such things do happen generally, but such thing;; are possible and some-
times happen. 

It has been said, Sir, by some of the men whose opinions have been col-
lected by the Legislative Department that this is a sentimental griev!nce, 
'and that in practice no Mukhtar has ever been disallowed to appear in a 
Criminal Court. I submit, Sir, even if it is a sentimental grievance, it ought 
to be removed because after all sentiment counts, at least in this House.-

Sir, the other thing is that it is not only a sentimental objection, because 
I can at least give instances in which Magistrates had taken upon them-
selves the responsibility of refusing permission. Sometimes high officials 
of the Government and sometimes the High Courts had to come· to the 
rescue of these Mukhtars; and it was after a good deal of agitation, if I 
may so call it, that the wrong was set right. However, I think that the 
basis of all wrongs was in the drafting of the Criminal :!)rocedure t<ode. as 
it stands, because it gives the right to the Court to allow or disallow a 
Mukhtar from practising in that Court. Sir, I do not like to waste the time 
of the House by dilating on this question at great ler.gth, because it is a 
very simple matter. But before I take my seat, I have only to add that if 
my' lawyer friends think that the Bill as drafted is misleading and that it 

n~em ates or in actual practice it does give the l\fukhtars a right which 
they do not at present enjoy or exercise. then, I submit, Sir, that they 
will have t~m est opportunity in the S!,lect Committee in which I have 

• taken particular care to include some of the distinguished Members of the 
• 
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profession of law to set that defect right and to place it on' a satisfactory 
footing, so that there may be no objection on either side. Neither I nor' 
the people for whom I speak want any privileges more than they do enjoy 
at present. 

As regards, Sir, there being a large number of able ad ~ates and 
pleaders, I might say that the number of lawyers in this country is quite 
large, and if that be a reason for shutting out the Mukhtars' from practising 
in Courts as of right, I think it will be extremely regrettable, and it will be 
better to stop all the law examinations in this country and prevent the-
admission to the English Bar of the people of this country. 

It has also been said, Sir, that these Mukhtars were the creation of an' 
age when education was at ~ very low ebb in this country; so was the case, 
Sir, with all classes of people in this country. When education on western 
lines was first started in this country, pleaders and barristers were enrolled 
and admitted who had no high qualifications such as  are possessed by the 
Members of the Bar at the present day. With the advancement of educa-
tion the curriculum and their status have been raised, but the Mukhtars 
have not remained the same since those early days. In former days they had. 
to pass only a vernacular examination to qualify and appear at these exami-
nations. Since then the qualifications for admission have been raised, and 
now t~ey are required to pass a University examination, though not a very 
high one, for qualifying themselves to appear at these Mukhtarship exami-
nations and I might add that the examination to which they submit is, so. 
far as the curriculum and the percentage of pass marks go, in no way in-
ferior to that held for the enrolment of pleaders. With these words. Sir, 
I commend this motion to the House, and I hope that it will receive the 
approval of this House and of the Members of the Government, 

llr. President: The question is: 
" That the Bill further to amend the Code of Criminal Procedure, 1898, (Amend-

ment of section 4) be referred to a Select Committee consisting of the Honourable-
the Home Member, Rao Bahadur T. Rangachariar, Lala Girdharilal Agarwala, 
Mr. Pyari Lal, Mr. K. C. Neogy, Mr. J. Chaudhuri, Mr. J. N. Mukherjee, .  . .'~ 

and Il',me others whose names the Honourable Member has not given me. 

llr. Abu! Kasem: Rai Bahadur Sankata Prasad Bajpai, Rao Bahadur 
C. S. Subrahmanayam, Mr. Baidyanath Prasad Singh, Mr. T. V. Seshagiri 
Ayyar, Rai T. P. Mukherjee Bahadur .... 

llr. T. V.Seshagiri AYJar (Madras: Nominated Non-Official): Sir, L 
decline to serve on the Committee. 

llr. President: After the name" Mukherjee" the amendment m ed~ 

to insert Rai Bahadur Sankata Prasad Bajpai, Rao Bahadur C. S. Subrah-
manayan:, Mr. Baidyanath Prasad Singh,Rai T. P. Mukherjee Bahadur, 
and Mr. Abul Kasem. 

Before putting the question I assume that the Honourable Members 
whose names appear in this motion have given their assent to their-
names so appearing. Mr. Scshagiri Ayyar apparently has not., 

)[r; Abu! ][aaem: Yes, Sir. 
o 

Dr. H. S. &our (Nagpur Division: Non-Muhanu1iadan): Sir, the 801e-
object which the I}uthor of this ~i  haS. in view is to do a~'wi~  the--
coodition that the Mukhtars' appearance In Court should Dot be contIngent . 
• 
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upon the permission accorded to them by the Courts. concerned, and my 
friend says that is his sole object. If that be his sole object, his whole Bill 
is misconceived. Honourable Members will turn for a moment to the Legal 
Practitioners Act, sections 6 and 11. Section 6 lays down that the High 
Court mav from time to time make rules consistent with this Act as to the 
following ~atte s  Qualification, admission and certificates of proper persons 
tc: be ~ta s of the subordinate Court. And section 11 lays down: 

"Notwithstanding anything contained in the Code of Civil Procedure, the High 
Court may from time to time make rules declaring what shall be deemed to be the 
functions, powers and duties of Mukhtars practising in the subordinate Courts and 
in the case of a High Court not established by Royal Character in such Courts." 

It is abundantly clear that the enrolment and the definition of powers and 
uuties of the Mukhtars are entirely and solely left to the High Courts con-
cerned and they can make rules for their appearance, functions and duties as 
• they may deem fit. Now, my friend does not wish to amend the Legal Practi-
tioners Act. He. wishes by a small but nevertheless a sweeping change 
to alter the definition of a pleader as given in the Criminal Procedure Code. 
Now, let me read to the Honourable lIrIembers the amendment, which, if 
enacted into law, would convert that definition of a  " pleader" in the 
Code of Criminal Procedure. I ·will first read the definition as it exists 
to-day, then read· the definition as my learned. friend would have it amended 
and then present to the House the effect of the amendment if passed by 
this House. The word ,. pleader" under the present Code of Criminal 
Procedure is defined in the following terms: 

.. , Ple:tder' with reference to any proceeding in any Court means a pleader 
authorised under any law for the time being in force to practise in such Court and 
includes (1) an advocate, a vakil, (2) and any mukhtar or other persons appointed with 
the permission of the Court to act in such proceeding." 

Honourable Members will observe that this definition is in consonance with 
section 4 of the Legal Practitioners Act which deals with advocates, vakils 
and attorneys as a class apart from the generic class of pleaders. That 
section says: 

"Every person now or hereafter entered a~ an advocate or vakil on the roll of 
any High Court under the Letters Patent constituting such Court or under seJt,ion 41 

• of this Act or enrolled as a. pleader in the Chief Court of the Punjab under section 8 
of this Act shall be entitled to practise in an the Courts subordinate to the Court on 
the roll of which he is entered, and in all revenue Courts situated within the limits 
of the Appellate jurisdiction of such Court subject nevertheless to .he rules in _"e 
relating to the language in which the Court or Office is to be addressed by pleaders 
or revenue agents." 

I leave out the rest of the section because it is unnecessary for my purpose. 
The policy of the Legislature, therefore, was to place advocates, vakil., and 
attorneys in a class apart. Once they are enrolled they become ipso facto 
ar. of right under section 4 of the Legal Practitioners Act entitled to appear 
and act· in the manner stated in that section. No rules of The High Court 
are necessary. No permission of the Court is nece,;sary. They become 
authorised under law as laid down in the Code of Criminal Procedure to 
appear in all cases ·as enumerated in that section. It is with reference to 
this section of the Legal Practitioners Act that clause 2 of the Criminal 
Procedure Code including advocates, vakils and attorneys was inserted. 
Now look at the amendment and what effect it will have upon the whole 
law relating to legal practitioners. Remembering as we do that a pleader • 
is a pleadeT#'ho is authorised under law ., a ea ~n Court, and remember-
ing as w~  that an advocate, vakil or attorney is merely included in, the 
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generic term of pleaders, now let us see wliat the effect· of the amendment 
will be. The section defining pleader after the amendment would read as 
follows: 

"  , Pleader ' used with reference to any proceeding in a.ny COlVt means a. pleader 
authorised under any law for the time being in force to practise in' sud. Court, and 

• includes (1) an advocate, a vakil and an attorney of a High Court and a mukhtar so 
t,uthorised, and (2) any other person appointed with the permission ·of the Court to 
.act in such proceeding." 

The effect of the amendment proposed by. my Honourable friend would be 
tc.. include the word " mukhtar .. within the comprehension of the words 
" advocate, vakil and attorney of the High Court so authorised." There-
fore, the question about their appearance with the permission of the Court 
is not solved by the amendment at all. By merely transposing the word ~ 

,. mukhtar .. from clause 2 to clause 1 my friend's purpose is not served . 
.. So authorised" must be "by any law for the time being in 
force. .. That law is the Legal Practitioners Act. The Legal 
Practitioners Act lavs down that, so far as the advocates, vakils 
and attorneys are ~n e ned, they are entitled as of right to appear 
in all Courts. So far as mukhtars are concerned, the High Court 
shall make ~s for their appearance and the conditions subject 
to 'which they are entitled to appear in subordinate Courts. That section. 
which I have just read to the House, is not sought to be amended. That 
section, which confers upon the High Court the power to prescribe rules, 
would remain unaffected. How is then my friend's purpose to be served 
by merely transposing the word "mukhtar" and putting it alongside of ad vo-
cates, vakils and attorneys? Their authorisation to appear without per-
mission has still to come. It is true that the permission required by the 
Code will cease but the authority to appear and act as of right must be 
derived from the High Court. And whatis the power, what is the authority 
that can give them that unconditional power to appear without the permis-
sion of the Court? Surely, Sir, not merely the Criminal Procedure Code. 
It must always and necessarily be in the discretion of the High Court to 
make rules consistently with the Legal Practitioners' Act from time to time. 
Does my friend wish to trench upon the provisions of the Legal Practitioners • 
.Act, which confers upon High Courts the power 6f ma.king rules relating 
-to mukhtars, as I have pointed out, under t.he specific provisions of sections 
G lrrid 11 of that Act. My friend, as I have said. has no intention of modify-
ing or amending the Legal Practitioners Act. He says 'that by tlie simple 
'-transposition of the Olie word " mukhtar .. from one clause to another his 
purpose will be achieved. I deny it and. I have shown to the House how 
the purpose he has in view cannot be attained by this amending Bill, what-
ever altera.tions and modifications may be made therein by the Select Com-
mittee. That is my first submission. 

M v second submission is that. assuming for the 'sake of argument that 
we are here dealing with the larger question of the powers and qualifications 
of mukhtars as such, untrammelled and unfettered by the specific pro-
visions of the Code of Criminal Procedure which he wishes to amend. I ask 
this House. Sir, it it will take upon itself the powers and duties which the 
Legal Pract.itioners Act has conferred upon the High Courts 8.'fld High 

, ~ ts only? Is th!s H2use in a. position. to ~y that mukht8l'8 shall be 
entItled' to appear In' all Courts 'alongWlth the 'other legal 'llil..l!,ctitionm'IJ 
desc?bed as a.d ~a.te , va10ls and attorneys of'a High Court? -r 'submit 
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this House would be arrogating to itself a privilege, which it undoubtedly 
possesses, of doing what the High Courts have been doing for a long. time 
past and which, under the policy enunciated in the Legal Practitioners Act, 
the High Courts are entitled to do to-day. If my friend has any grievance, 
I submit that he should address his grievance for redress to the High Courts 
concerned . 

• I have a third objection, and I submit an eq"ually strong one, to the • 
passage of this amendment to the Code of Criminal Procedure. Honour-
able :\lembers will find that there is a provision in the Legal Practitioners 
Act which entitles a pleader to appear as of right to defend an accused in 
all Courts. That is the first principle. Ko permission is required and in 
all Courts a pleader is entitled to appear and defend a case. Kow. Sir, if 
the mukhtar is transferred to clause 1 and he becomes an advocate, a vakil, 
&.n attorney of a High Court and a mukhtar so authorised, he becomes 
ipso facto included within the definition of the word " pleader" and as a 
pleader he would become entitled to practise and dp-fend cases in all Courts. 
The mukhtars themselves do not claim that privilege. So far as I have 
been able to understand, what the mukhtars say is this-" safeguard our 
rights; do not make our appeaTance in Court contingent upon the sanction 
of the Court in cases in which we are employed. If you wish to exter-
minatA our class, do so by all means; we have no objection to offer. But 
so far as the existing mukhtars are concerned, safeguard our rights." That 
If< all that the mukhtars want. My friend the Mover of the amendment 
nods assent. This is all then that they want. Well, Sir, that can easily 
Le done by a Bill ad hoe dealing wjth the mukhtars at present enrolled 
under the Legal Practitioners' Act and I submit if such a Bill is moved 
in this House it will receive the sympathy of this House. But to introduce 
a measure which is liable to be misunderstood and which in fact would be 
in conflict with the tenns and tenor of the Legal Practitioners Act and 
the rules framed by the various High Courts, is, I submit, carrying the 
purpose my friend has in view, too far. On these grounds, Sir, I oppose the 
motion. . 

Colonel Sir Henry Stanyon (Unit.ed Provinces: European): Sir, I 
oppose the motion, not upon any sentimental ground, but upun the-simple 
ground that if this Bill is made law it will create hopeless confusion and 
will not substantially improve the position and practice of the mukhtar. 
The Preamble to the Bill tells us that it is expedient to give a legal sWus 
to these mukhtars, and it is sougnt to give this body of legal practitione1'8 
that legal stat.us by amending definition. No consequential amendment~ 
of other laws are suggested, ami. if this Bill becomes law hopeless con-
fu"ion will result. My friend, Dr. Gour, in his clear enunciation of the 
subject has referred to section 4 of the Legal Practitioners Act. I would 
draw the attention of the House to sections 6 and 9. Section 6 is the 
beginning of Chapter III. Chapter III relates to pleaders and-mukhtars. 
Tht' Lpg-islatur(' deliberately draws a distinction hetween those two classes 
of legal practitioners. It lays d(jwn separate rules with regard to qualifica-
tion, admigsion. certificate, right to appear and so fortll. The Codl' of 
Criminal Procedure lays down. that every accul'led person may of right be 
defended by a pleader. That word is" designedly used, no" doubt with 
referenc6 to the class of legal practitioners who fall within the purview of • 
t.te word .. pleader." It was never the intention of the Code of Criminal. 
Procedure . .,¥> lay down that, as a matt~ of statlftoory right, anyone hut 8 
pleader sfrould appea.r to defend an accused without pennission. Now, if we 
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turn to section 9 we find it to be a special section relating to the mukhtear. 
It reads: 

"Every mukhtar holding a certificate issued under section 7 may apply to ~ 

enrolled in any civil or criminal court mentioned therein and situate within the 
same limits and, subject to such rules as the High Court may from time to time make-

• it. this behalf, tha presiding. Judge shall enrol him accordingly." • 

-that is definite enough-" and thereupon he may practise as a mukhtear 
in any such Court and any Court subordinate thereto, and may , '-now. 
here is the re£erence-(subject to the provisions of the Code of Criminal. 
Procedure) "appear, plead and act in any such Criminal Court and any Court 
subordinate thereto." Now, that parenthesis is deliberate ... Subject to 
the provisions of the Code of Climinal Procedure "means that the mukhtear 
must have the permission of the Court in each case as he appears. If 
the Bill now proposed becomes law, this parenthetical phrase will become 
nonsense. That is one point of confusion. Then, again, how will the 
definition help mukhtears if amended in the way proposed? I hope the 
House will bear with me in patience if I ask it to go back for one moment 
tc the definition of • pleader' in the Criminal Procedure Code. .,' Pleader ' 
used with reference to any proceeding in any Court, m.eans a pleader 
authorised under any law for the time being in force to practise in such 
Court "-not a . pleader or a mukhtear, but a pleader authorised, and in-· 
eludes certain classes of legal practitioners who are called by different names 
in the Legal Practitioners Act. namely, advocate, vakil and attorney. 
But the main part of the definition is that it applies to a pleader. Now, 
my friend would say " Bring into the meaning of the word 'pleader' 
in this section a mukhtear." It will be an absolute confusion. That is to 
say, in the Legal Practitioners Act, ' pleader' is to be a word which is 
distinguished from mukhtear, \vhile in the Criminal I Procedure Code 
, pleader' is also to mean ' mukhtear.' It will be difficult to imagine 
anything more opposed to the ordinary and elementary rules of legislative 
drafting than to introduce an amendment of that kind. Then, again, 
even an advocate, vakil, attorrey and mukhtear must be "a pleader 
authorised under any law for the time being in force to practise in that 
Court. ''': If It. mukhtear is not entitled to practise in that Court, this defi· 
nition would not help him. The proposed definition would not give him 

• anything at all; it would simply make confusion worse confounded. The 
~ a e the Mover has said quite frankly that he does not profess to 

be a lawyer. I quite appreciate and sympathise with his desire to place 
hlUkhtears above the caprice of a Magistrate in some outlying place, 
but the simple way to secure what he want.s is not by an amendment 
which will be far· reaching and create confusion, but by an executive 
order from a High Court, as my friend, Mr: Rustomji Faridoonji, pointed-
out to me. That is the remedy, and it can be got in that way if any abuse 
exists. M, friend admits that so far as his province is concerned, the 
habit-if ever there was a habit--of capriciously refusing permission to 
appear to a mukhtear was a wrong which has been righted. I must 
say, speaking for myself, that in no other province-I have no experience of' 
the province of Bengal-have I come across a single case where a Criminal 
Court has refused an accused the benefit of the assistance of his mukhtear-

• or his legal adviser. Whether all mukhtears usually help accused is noJi 
... a point to be considered now. It does not rest with a Court to anticipate, 
whether the mukhtear will or wiIi .ot really do any service to tt.&..accused. 
T e ~ is no evil in existence. My friend says, it is possible, buNt would 
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be unwise to introduce legislation of this kind to meet a remote possibility" 
one which past experience also has s~ wn to 'be improbable. ~ e ~ e, 
I think the House would be well adVIsed not to enter upon thIS BIll. 

:aao B&hadur T. B.angachariar (Madras City: Non-Muhammadan 
Urban) : Sir. it is rather difficult ii? ~n~e  i~t  the !leld now after the 
judicial pIt>nouncement of a very JudiCIal friend, SIr Henry Sta?yon, 
for whose opiw,on I entertain the greatest respect. but I am afraId ~e ' 
has allowed himself to be persuaded by the bad advocacy of Dr. Gour lD 
this case. He has forgotten that the lerm ' pleader' is defined for the 
purposes of the Criminal Procedure Code by the Criminal Procedure Code. 
It is a generic term. It is not used in the limited sense in which the term 
. pleader ' is used in the Legal Practitioners Act, so that for the purposes 
of the Criminal Procedure Code we have to be guided by the definition in 
the Criminal Procedure Code only. What my Honourable friend, Mr. 
Abul Kasem. is trying to do is to improve that definition. Now, the·very 
thing which my' Honourable friend Sir Henry Stanyon thinks can -be-
done by an executive order is prohibited by this definition. The High 
Court cannot make a rule over-riding the provision of law. The law. as 
it stands. ~e i es every mukhtear to be entitled to appear in a cr'illlinal 
Court. has to obtain the permission of the Court in which he has to 
act and that in each case. Now; mv friend wants to remove that dis-
ability. Any amOl,lDt of executive or:a.er ... (An Honourable Member: 
.. Compel the Court to give permission. ") You cannot by executive order 
compel the Court to do a thing which the Law leaves it to the discretion 
of the Court. The law leaves it to the discretion of the Court to allow 
D mukhtear to appear or not before that Court. I do not think any High 
Court would so act as to issue an order ignoring the provision of law. 
Now. Sir, let us look at it from the practical point. I do not understand 
the necessity for retaining this class of mukhtears as pleaders. They are 
really a class of pleaders. Unlike private pleaders as they are called ill' 
Madras, these are a recognised class of people in these pronnces. Ap-
parently this is retained, regard being had to the peculiar circumstances ot 
the provinces. Apparently they correspond to the class of second grade' 
pleaders we have in Madras. I see, Sir, they have to undergo a stiff 
examination both in civil and criminal law. I see they have t. study 
Contracts, Specific Relief. Procedure. Evidence Act, etc. Now, it is a 
e~a  examination held under the authority of the High Court and under' 
rules framed by the High Court. They have to get about 50 or ~ e  
cent. in these subjects before they are enrolled as mukhtears. Under the· 
laws as they stand, there are three classes of a tit~ ne s. The RigA 
Court frames rules as regards what persons shall be admitted as advocates, 
attorneys or vakils to the said Court, so that even a pleader under the 
Legal Practitioners Act is not of right entitled to appear in the High 
Court unless he is enrolled as an advocate, VAkil or attorney of the High-
Court. A pleader as such is not entitled to appear in the Jiigh Court. 
Therefore there need be no fear that by including mukhtear in the defini-
tion of pleader in the Criminal Procedure Code, a mukhtear will be entitled 
to p1'aotise in the High Court. I see some of mv friends entertain that 
doubt. I do· not think they are going to trench' upon the field of the' 
High Court. Unless the High Court by its rules provides for enrolling-
PJ,ukhtesrs as advocates or vakiIs, I think we mav leave it to dreamland • 
and not to actual practicalities. The best course' will be not to leave itt, 
to the .. .~et will and ,pleasur"l of e_h Magistrate or Judge to decide 
whetherhe will allow ~ a ti a  person to appear in a particular case . 
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or not". ·When you have got" a class of legal practitioners recognised by the 
law, how are they different from pleaders, pleaders enrolled under the 
Legal Practitioners Act, I mean tirst grade pleaders or second grade pleadert; 
as they are called. How are thtse mukhtearsdifferent from them? 'fhere-
fore, if you enlarge the definition of the word " pleader " in the Criminal 
Procedure Code 80 as to give the right to a mukhtear to app18r for an 
'accused person or for a complail!ant under the chapter relating to practi. 
tioners in the Criminal Procedure Code, these people will also become 
. pleaders" under the Code and f{)r the purposes of that Code. There· 
12 N  . fore this legal disability, which is put in there by virtue of this 

oO!'. definition, will be taken away by this amendment sought to 
be made bv mv Honourable friend, Mr. Abul Kasem. Sections 6, 7 anll 
9 of the Legal Practitioners Act merely provide for creating different classes 
of practitioners. That is to say the High Court holds examinations and 
gives '8anadB, and such and such a person is entitled'to Pl1lctise either 8S a 
pleader' or as a mukhtear in such and such a district in all the civil and 
criminal courts in a district. That is what the High Court does, and taking 
this certificate wherever he wants to practise under section 9, the man 
takes it to the District Judge or t ~ District Magistrate as the 'base may 
be in anv civil or criminal court and asks to be enrolled in that court. 
The District Judge has no option but has to enrol him. Under section 9 
as it stands, every mukhtear, by presenting this certificate under section 
9, gets himself enrolled. The court has no power to refuse to enrol him. 
Then why make him take permission in each case. He is enrolled in a 
court and given a general 8anad' by the High Court and as the definition 
stands this disability is imposed on him of taking permission in each case. 
What happens is that the mukhtear cannot afford to be independent before 
Magistrates. We know Magistrates are after all human. 1£ you give 
them power to allow or refuse permission to appear-of course they have 
likes and dislikes-the particular mukhtear who pleases them in particular 
ways will often get permission, whereas the mukhtear who does not do 
§o will not get permission. It is creating a class of· jo hukum legal prac-
titioners and there is the trouble. I quite agree there is no need in these 
days for this class of practitioners.. His not Mr. Abul Kasem who has 
chosen ~ e wrong remedy; it IS those who oppose Mr. Abul Kasem who 
bave chosen the wrong kind of remedy to achieve their object. It is for 
Dr. Gour to amend the Legal Practitioners Act. and remove the power to 
enrokthis class. But so long as the law recognises a class of legal practi-
tioners called mukhtears, they are entitled to appear in the Civil Courts as 
it stands without any permission. When they are enrolled as mukhtears, 
they are entitled to appear in the Civil Courts. but we impose this dis-
ability only in regard to criminal courts. Why should you leave it to the 
discretion of the Magistrate to allow him to appear or not? You do not 
give that discretion to the subordinate Judge or to the District Judge, but 
to the Crimnal Court you give that discretion. It seems to me an ano-
maly, a defect which is bound to be removed. One of two remedies has to" 
be chosen, namely either a ~is  this class of mukhtears or allow them to 
practise. I will support Dr. Gour in that if he moves for their abolition 
But so long as you allow the class of mukhtears to exist and now t e ~ 
are four thousand of these people in all the Provinces, surely it is an act 
• of injustice that they should be driven to seek permission in eacJlt case? "t. is an indirect metbod to c.rusb. If there are d t~  defects in the' 
~ , by all means set themnght, 'IUt let us not ~tand in the ~ of the 
Bill ~in  to the Selec'e Committee. I support tU motion Sir. 
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Mr. Barchandrai Vishindas (Sind: Non-Muhammadan. Rural): I join 
with Mr. Rangachariar in saying that almost all the Non-Official l\1embers 
of this Assembly have got the highest respect for Sir Henry Stanyon for 
the very able and illuminating speeches which he has been up to now deli-
/vering. Judge then of my dismay, Sir, at finding him going off the right 
track on this occasion. Befort· Mr. Hangachariar stood up, I could not 
assign an, reason for this operation, but Mr. Rangachariar has furnished a 
clue, which I think is the true expIanation, viz., that Sir Henry is in the' 
neighbourhood of Dr. Gour, who, if he will pardon my saying so, is an adept 
in sophistication, a master of sophistry. Now I .think a very clear and 
simple answer can be given to Dr. G:our. But I will first of all deal with 
Sir Henry Stanyon's oBjections, and I will not repeat what Mr. Rangacha-
riar has said in reply to Sir Henry Stanyon; I will take up one after another 
of his objections seriatim. He says this will create a hopeless confusion. 
Why? Because section 9 of the Legal Practitioners Act says, "subject 
to the criminal procedure." Yes, it will not create any confusion at all, 
I submit, because now that Legal Practitioners Act section will be inter-
preted as subject to the present Criminal Procedure Code as amended by 
Maulvi Abul Kasem, there will be no confusion at all. And I think 
this one particular reply can be given to both Dr. Gour and Sir Henry 
Stanyon. Dr. Gour, with his usual eloquence, and with his flight.s of rhetoric 
has laid great stress upon and made great play with the fact that the word 
" authorised" appears there, and that there is some kind of inconsistency 
between a Mukhtar being \luthorised, as Maulvi Abu! Kasem ",-i.shes him to 
be authorised, and the High Court having got the power of making rules 
for Mukhtars. I do not see any inconsistency in that at all. It is only 
such Mukhtars who, under the rules of the High Court, will be authorised 
to practise, that will come within the definition. Where is the anomaly? 
There is no anomaly at aU. And therefore I submit, Sir, that ihis is a very 
wholesome Bill that has been brought forward by Maulvi Abul Kasem, and 
although he does not belong to the legal profession, still I think all that 
body of Mukhtars should be indebted to him for the service he is doing 
them. Another thing, Sir Henry . Stanyon has said that, as it matter of 
fact, nevEll' has permission to these Mukhtars been refused. \Vell, that is 
precisely an argument for saying that permission is not at all necessary. 
if in practice permission is never refused it means that ~nsense, 

reason and justice require that it ghould not be refused. That is the inter-
pretation I ,should put upon Sir Henry Stanyon's language. TIlen why 
should there be the necessity for permission? There should be no ]4iCes-
sity for permission becauge it demoralises the man and pats it within t.he 
power of the Magistrate to tyrannige over him and frigliten him, at least t~ 
create some kind of impression in the m.ind of the Mukhtar that if he does 
not behave according to the wishes of the Magistnte, he would not be 
properly treated. I will not go into the question of corruption at all. It 
mayor it may not give rise to corruption, but even other-
wise, why should you, when you prescribe very s\iff e am ~ 

nations, when Y0U put these men· through all the_trouble 
of going through examinations, make their appearance sul:iject to 
the will of the MRgistrate? I think it ig n groS!; piece of injustice. Then 
Mr. Rangachariar says that the pfague !;pot upon which Dr. Gour and Sir 
Henry Stanyon should have placed their fingers was the profession itself. 
1 do no. agree with him at all. The profession of. Mukhtars has been exist-• 
ing for a numbEll' of vears. I have. of course, sometimes heard that 
~ ta ~ene y are ·'capable of s ~ practices,. but are there not black:' 
sheep itf'all folds of life, in the highest folds? But one black sheep does 
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.. not ~a e the whole flock black. I think the Legislature conceived this 
idea of creating this cluss of practitioners with the object, and a very laud-
able object" of giving the poor man an opportunity of having a cheap prac-
titi ne~ 'Whereas the pleader would charge 50 or 30 rupees, a Mukhtar 
would be quite content with two or three rupees. That being so. why 
,should you deprive the poor man of the cheap assistance that De can now 
get. This profession should not be abolished. I can say that that part of 
,the country from which I come does not {lossess any profession of Mukhtars. 
J\lany years ago, persons who, without any examination, could take to the law, 
were allowed to appear in remote places, and I tJIink they served a very 
uReful purpose. Of late, about 15 or 20 years ago, our High Court thought 
there was such a superabundance of pleaders that they could get to every 
'remote corner of the province, and, therefore, they have abolished Mukh-
tars altogether. There is no examination for Mukhtars, as in the case of 
provinces which have been mentioned by Mr. Abul Kasem, but in the case 
-of those people who practised as Mukhtars of course permission was necessary 
because there was no examination for them. That class' has now been 
abolished. This profession of 11 ukhtars therefore does not now exist in our 
part of the country, but I do sympathise with the Mukhtars of the pro-
vinces where their profession does exist. I have theref"le very great 
pleasure in supporting Mr. Abul Kasem. 

Kr. President: I think the time has come wMn I may appeal to the 
'House on a point of procedure. If Honourable Members desired this dis-
,cussion to follow the line it has taken, the normal thing to 
do would have been to move that the Bill be taken into 
,consideration on the floor of the Assembly, for the discussion 
, whi«h is now taking place is precisely the discussion which 
must of ne ~ssity take place in the Select Committee. I am not here in-• 
tervening in order to prevent the discussion continuing, because the dis-
cussion is technically in order, but to point out that we shall probably have 
-tbis discussion three times over, now, in the Select Committee, and again 
when the Bill comes back from the Select Committee. Therefore, I would 
suggest to Honourable Members to take that into consideratiqn in the 
'furthel' course they pursue on this Bill. 

Sir Henry Jloncriell Smith (Secretary, e~s ati e Department): Sir, 
whe'a Mr. Abul Kasem's Bill was introduced in the Assembly, the attitude 
of Government was one of neutrality. Mr. Abul Kasem suggests that Sir 
''William Vincent was sympathetically neutral; I would prefer to say perhaps 
tbat he was not unsympathetic. What Sir William Vincent did in lact 
say was that this Bill was a Bill which Government thought might very 
usefully be circulated for opinion, and, therefore, he did not raise any oppo-
sition to the introduction of the Bill; Government preferred to hold its 
'hand until' the opinions had been received. It is naturally a Bill of the 
class on which Government's attitude would be very largely guidea by the 
opinions expressed on its provisions, 'oy the opinions of outside authorities, 
'in the first place, and, in the second place, by the attitude of the House 
in general towards the 13ill. Sir, the opinions have now been received, and 
thev are in Honourable Members' hands. Government's idea of them was 
that, on the whole, the balance of opinion was weighted against .the Bill, 
;but before deciding what definite action it should take against the Bill, H 
1aid th.e ~i  before a Standing Co.mittee of the Legislature, t~ Stanaing 
'CommIttee attached' to the Home Dep'Srtment. Government so.1ght the 

• 



THE CODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL . 2561' 

.advice of that Committee and the advice of the Committee was that the 

.Bill should be opposed. The main reason, I think, for that attitude of the 
Committee was that every step should be taken to raise the standard of legal 
practitioner in this country and they thought that, if the principle of this 
Bill were adopted and given effect to, the reverse might possibly be the 
result. Sir, to come back to the opinions of the Local Governments on 
which, as ~ say, Government's attitude must be largely based. In the first 
place, I think we found that to a large extent the favourable opinions, or ' 
those opinions whic'Jl merely indicated no objection to the Bill, emanated 
from those areas where, admittedly, there are no Mukhtars. For the most 
part in the areas where Mukhtars do practise doubts have been expressed 
8,s to the wisdom and expediency of this measure. The reasons which have 
heen urged against the measure are all quite simple. I listened very care-
fully for some definite and positive advantage that Maulvi Abul Kasem 

• expected from the passing of his measure. The one positive advantage was 
-that it would remove a sentimental objection. All his other arguments in 
favour of his Bill were, I think, of a negative character, that this objection 
that had been raised in one quarter was over-estimated, that another objec-
tion really was not sound, and so on. The real point that the main objec-
-tors to the Bill bring out is that the legal profession is already over-stocked, 
that the public of this country can get their legal advice readily and cheaply, 
and that the Bill, if it were passed in this for:m, would have the result of 
very largely increasing the number of unqualified legal practitioners. There 
:are, it is quite truE', many very competent and very excellent Mukhtars. 
Possibly the majority of the Mukhtars are quite m et~nt to appear in the 
.Magistrate's Court, but it is another thing to say that you should, therefore, 
give the whole class of Mukhtars the absolute right to appear before a Magis-
trate and also before a Sessions Court. If, Sir, we remember that the real 
reason for which the legal profession exists,. namely, to assist the courts in 
this country ia the administration of justice, I would put it to the House 
whether that reason, that object, will be achieved, will be furthered by a 
measure which will tend to increase the number of practitioners. who have 
not got the best and fullest qualifica.tions. (Mr. K. B. L. Agnihotri: 
•. What about the Honorary Magistrates ?") (Mr. Sarfaraz RUBBa-in Khan: 
.. What about the Barristers ?") I think, Sir, that those are the main 
~ je ti ns to the Bill. The standard of legal attainments amang the 

• Mukhtars, as a class, is somewhat low, and if you bring them in with an 
-absolute right to appear before the criminal courts, will it not tend tu lower 
the standard of the legal profession as a whole? Some critics have ."en 
suggested, I do not put it forward as my own criticism at all, but it has 
been suggested, that the inclusion of Mukhtars as a regularly recognised 
branch of the legal profession might even tend to a deterioration of the very 
high standard of professional morality which does exist in the Bar in India. 

Sir, I have nothing more to say on the subject. Government was ratlier 
anxious to hear the views of the House on this subject. Those who have 
spoken against the measure have taken objections 0;' techni-
cal grounds. Sir, I have not followed them into that field of 
criticism at all, because some of those technical objections 
might possibly be removed if this Bill were referred to a Select Committee, 
though I would point out to the House that the Select Committee might 
f.nd it somewhat difficult, if those objections are valid, toO remove them 
within tHe ordinary terms of reference to the Seleet Committee. 

On theperits, Sir, as I say, the oJjnions which guide Government in· 
this maMer seem to be slightly weighted against the Bill. 
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Mr. J. Ohaudhuri(Chittagong and Rajshahi Divisions: Non-Muhamma-
dan 'Rural): I have only a few words to say with regard to this Bill. I 
will not make the blunder of discussing it in detail but I shall refer only 
to certain facts. It is well known that in Bengal in the Magistrate's Court 
the ordinary cases are condoUcted by Mukhtars. I need tell this House 
what I have often said publicly, that 1 advocate the reduction of the various 
grades of legal practitioners in thi8 country. I am adverse to tlJe multipli-
cation of these grades and classes. I would have only two classes, 
namely, one should plead before the Courts and others should instruct 
them. There is a class of practitioners the advocates, who do not like to 
communicate directly with their clients or to take their instructions; and it 
is very desirable in the interests of the profession that there should be a 
class to 'instruct the advocates. That is my own personal opinion, With 
regard to this  particular class, the Mukhtars, they exactly fulfil in the 
mofassil th,€ same functions as Attorneys do in the High Court. They in-
terview clients; they get ready the cases, and then instruct the pleaders.. 
or advocates. Over and above that, what these M ukhtars do is. as I have 
said, conduct criminal cases in the Magistrates' Court. There they 
are the poor man's counsel. All over Bengal, all over Behar, 
if you go to any, Court you do not find in an ordinary Magis-
trate's Court the pleaders pleading; you find in Bengal that it is 
the Mukhtars, who conduct the cases. As criminal practitioners there a ~ 

many of them who are  as able as pleaders. (Hear, hear). I take into 
consideration the facts as they exist, and I may refer to the dictum of a 
Judge who was highly respected all over the country-I mean the late Mr. 
Justice vhandra MadhabGhose. The question was raised once, namely, 
whether the Mukhtars as a class should be abolished or not, and he ex-
pressed an opinion adverse to it, saying that the Mukhtars were "the poor 
mali'S counsel." We are not DOW going into the larger question of ..amend-
ing the Legal Practitioners Act. 'l'hat is not the scope of .this Bill. We 
may, if we like, pass a Resolution and appoint a Committee of the s~ 

to go into the question as to whether the different as~es of legal practi-
tioners, the different grades of legal practitioners should be 
reduced. But any such question is beside the point at the 
present moment. At the present moment the question before the 
House(..is whether Mukhtars who ordinarily practise in criminal courts all 
over Bengal and all over the Province of Bihar and Orissa, and I am assured 
by my Honourable friend Mr. Nag, in Assam too, and I believe, as also in 
th!!' United Provinces, should be freely allowed to appear. Of course, I 
have no personal knowledge of the .United Provinces, but I 'can say from 
'my personal knowledge that Mukhtars are the ordinary legal practitioners 
who conduct cases every day in the Magistrate's courts all over Bengal, all 
over Bihar and Orissa and I am told also in Assam. So these Mukhtars are 
the counsel of poor people in three or four provinces. Why then should 
they have to approach the Magistrate in each individual case with an appli-
cation to lJe a ~ed to plead, "or all.owed to appear. The sections referred 
to bv mv Honourable friends 'Dr. Gour and Sir Henry Stanvon-this is 
not the time for me to discuRs those sections; but I may say the substance 
of them is this :-One of them provides that the i~  Court shall hold exa-
minations and give certificates; another that t e~' should be enrolled. But; 
it is the Criminal Proc.edure Code that affects their privilege even after they 
are enrolled in It criminal court; in each individual case, when the.y appear 

~  they have to obtain the permission of the Magistr"ate. Is this reasonabYe 
or rational? The ~se. will agra. with me that if every indi-t@ualhas 8 
right to be defended, and if the Mukhtars are the poor man's corlHlsel, why 
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shol}ld the poor man's counsel have to take permission of the Magistrate to 
appear in every case? So all that my friend Maulvi Abul Kasem as~s is 
that this invidious distinction between pleaders and Mukhtars ib 'their 
own sphere should be done away with. As Rao Bahadur Rangachariar and 
Mr. Harchandrai Vishindas said, it leads to favouritism, and sometimes a 
Mukhtar who is more independent and who looks to his client's interests 
regardless of any fear or favour and who puts the case forcibly before a 
Magistrate,' if he irritates' any particular Magistrate in any way he may not • 
give him permission tv appear in another case. So that is the whole ques-
tion before the House--whether the present law which gives an opportunity 
to the Magistrate to give or refuse permission in each individual case should 
€xist. Other matters are matters of detail altogether and those matters of 
detail might be discussed in Select Committee. But as we are entitlea only 
to discuss, or rather we should discuss only the principle and not the de-
tails of the Bill, I would ask this House whether this is not a question of 
principle, and whether the House would not agree with me that tIDs is a 
wrong principle in the administration of justice and that when you allow a 
dass of practitioners to practise in the Magistrate's Courts whether you 
would leave them free to appear in each and everv case, as 
pleaders or advocatef/ do, without any previous peri'nission be-
fore High Court Judges, District Judges or Sessions Judges. 
You may limit them, pin them down to the Magistrate's Courts. 
That is where they usually practise. But all the same you must take away 
this arbitrary power from the Magistrates to give leave to appear or not as 
they please. These Mukhtars have been given licences by the High Court; 
they have been given certificates by the High Court; they have been 
enrolled by order of the High Court; but here you leave this power in j,'-
dividual Magistrates arbitrarily to refuse them permission to appear in 
individ ual cases. So that is a question of principle, and a very simple ques-
tion that is before the House, and I am sure that now that I have explained 
it, the whole House will agree to lay this Bill before a Select Ccmmittee. 

1Ir. X. B. L. Agnihotri (and other Honourable Members) : Sir, I move 
that the question be now put. . 

The motion was adopted. 

The motion that the Bill be e e ~d to a Select Committee was a«opted. 

THE HINDU COPARCENER'S LIABILITY BILL. -
Dr. B. S. Gaur (Nagpur Division: Non-Muhammadan): Sir, I move:' 
.. That the Bill to define the liability of a. Hindu Coparcener be referred to a 

Select Committee consisting of the Honourable the Home ftIember, Mr. P. P. Ginwala. 
Rao Bahadur T. Rangachariar, Munshi Iswar Saran, M"r. B. Venkatapatiraju and 
myself." 

Honourable Members will find that when I asked the leave of 'his House 
to introduce this Bill I pointed out that the Privy C('.uncil in a long series 
of cases had laid down the law relating to Hindu Coparceners and amongst 
the principles enunciated by their Lordships of the Privy Council one prin-
ciple was 'that the son was li'tble to pay the debt of his father n ~ n as the 
antecedent debt, and the definition of anteeedent delbt given by their Lord- • 
skips and since accepted by th!3 several High Courts was a debt antecedent 
in point of:Jime and not connected with the debt in suit. But in It case· 
decided )T their Lordships of the i~ Council known as Sahu Ram's 
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case, ,Lord Sha)V, delivering the hldgment of the Privy Council, pointed out 
that that was not! the definition of an antecedent debt and that the' term 
• anLecedent debt' in the case of a Hindu son meant a debt which was 
wholly uncoQIlected with the security of the famj,ly property. This gave rise 
to a very large conflict between the various High Courts and the Madras High 
Court in a Full Bench sought to distinguish the judgment of their Lordships 
. of the Privy Council, and pointed out that the Privy, Council eouID not have 
intended to change the law which they had themselves enunciated in a 
s.eries of cases ranging for over fifty or sixty years. This Full Bench case 
of the Madras High Oourt was followed by another Full Bench case of the 
Patna High Court. In the United Provinces, however, there has been a 
great conflict. In some cases the old view of the Privy Council has been 
reiterated and followed, while in other cases the narrower view understood 
to have been enunciated by the Privy Council in Sahu Ram's case has been 
given effect to, and the Lahore High Court has followed also the narrower' 
view of their Lordships of the Privy Council. I wish to' 
point out to the House that there has been a great con-
fusion in all the High Courts because of these cases decided 
by their Lordships of the Privy Council, and I think it is the-
accepted policy of the Legislature that whenever the courts are not agreed 
and there is a conflict of decisions between the various High Courts on a 
vital point of law, the Legislature sDould ~te e e and define and remove 
the conflklt. My Bill is intended to serve that purpose. It will be for the 
Select Committee to decide ali to whether they wish to accept the previous 
view of their Lordships of the Privy Councilor whether they wish to stereo-
type the narrower view enunciated in Sahu Ram's case; whether in fact 
they wish to follow the Full Bench decisions of the Madras and Patna High 
Courts or whether they wish to follow the later decisions of the Patna and' 
LI'..hore High Courts. Honourable Members will find that this question 
about the liability of a Hindu coparcener to pay a dent incurred by the· 
father or by any other manager is a question which has been agitating the 
courts in this country for a very long time past; and the question of what is 
the burden of proof in a case of mortgltge and what is the burden of proof 
in a case where the alienation is complete and the property haj! passed out 
of the family, are questions very closely connected with the question I have 
just nchv referred to. This and allied questions are therefore questions 
which I ask the leave of the House to refer to this Select Committee con-
8lsting of the Members 1 have named. 1 shall be very glad indeed to add. 
theeuames of any other Member who may desire to serve on the Select 
Committee. 1 feel, Sir, that so far as the opinions are concerned a body of 
opinion is in favour of the Bill; the Calcutta High Court for instance 'says 
that this is a question which is generally concerned with the question of the 
codification of the Hindu law; and their LordshipB point out that this question 
has the same underlying principle as Mr. Seshagiri Ayyar's Bill. 1 think 
that Bill has gone to the Select Committee, and 1 think it is therefore 
also necesB!iry that this Bill should go before the Select Committee. I move, 
Sir, that the Bill be leferred to the Select Committee consisting of the 
Members I have already named, with Sir Henry Stanyon and Mr. Pyari 
Lal in addition. 

Rao Babadur O. S. Sli-brahmanayam (Madras cedea districts and 
, Chittoor: Non-Muhammadan Rural) : Sir, I oppose this. motioll' 
" The question of the liability of a Hindu coparcener is a question :which 'was, 
i£'1 may say so, of some doubt tr.ty years ago, but during t~ last fifty 
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years the cases have settled thematt\3r and no aetiti~Iie  anyconse-
quence has any doubt ahout the liability of.3 coparcener in a joibt Hindu 
family. , An: attempt at legislation like this would be justified if there was So 
demand from the public or from, those concerned in the administration of 
law and justice .. Well, there is absolutely. no demand. Is there any 
pressing evil existing which requires removal 'I Is there any particular hard-
ship w i ~ ought to be relieved? Those are the questions which arise when-
a new piece of legislation is put ~ e the Legislature. There is none. 
Well, the litigation that has centred round thi9 matter is like other kinds 
of litigation which arise in certain relationships. Take the case of an agent. 
The question was whether the acts. of an agent bind the principal; and 'to 
what extent they bind him. In spite of the fact that there is an Act defining 
the liability of the agent, in spite of the existence of an Act, such questions 
de. come up before the Courts, because in the variety of transactions wwch 
arise in the course of business, there must, be disputes and such disputes 
must necessarily come up before the Courts ii the parties do not agree. 
So also in the -case of partnership. \Vhat are the particular acts of 
one partner which will bind the other partners or the firm? There again 
we have a codified law, and yet we find on record a large number of cases 
in regard to disputes arising between parties. Therefore, a legislation like 
the one proposed by the Honourable Mover is not going to cut down liti-
gation or stop disputes between parties in disagreement, and therefore it is 
unnecessary on these two grounds to undertake the present legislation. 

Sir, there is another wider aspect of this matter. Members seem to 
think that legislation is a game at which they could all play. Legislation 
has nothing jio do with mere legal knowledge or ability to advocate causes 
in Court. Legislation, I am afraid, seems to be a sphere of activity which. 
unless the Assembly takes it into its head to put down at an early stage, 
will grow to inordinate dimensions. It may also be said by an unkind critie 
that it advertises a particular name all over the country. But I would not 
charge my friend Dr. Gour with any such desire because by his works he is 
well known all over the country, and therefore let him not take that remark 
as applicable to him. But yet it will create in this matter that impression; 
wh.stever Dr. Gour's eminence may be as an author or compiler of books, 
as an advocate and as a legislator, people competent to speak ~n such 
matters have not been good enough to approve of this piece of legislation. 
Well, Mr. Justice Wallace of the Madras High Court says that the drafting 
seems to be crude and amateurish. Well, that is some thing like w ~ . 

Seshagiri Ayyar said some time ago' every one trying to practise his 
prentice hand at legislation.' Mr. Justice Coutts·Trotter, another d ~ 
of the Madras High Court, w~  has recently edited a Hindu law work, which 
ia a classical work in India, says" The Bill has a comprehensive title' to 
define the liability of a Hindu coparcener' which is not justified by its 
contents." W ell, its contents I could find in any well known book on 
Hindu law. It is an analvsis of the various ciroumstances, cJf the vari-
ous heads which are generally noted down ~' every practitioner of stand-
ing and by every diligent student :"hen he studies t i~ portion of the Hindu 
law; that is, he analyses for hIS purpose the vl'.nous heads, and the 
various conditions under which the subject is brought. Now legisla· 
tion is something different from a text. book. from an analytical state· 
ment of the law, and therefore Mr. Justice Coutts·Trotter's commentarY 
at>out the title of the Bill is quite justified. ,-4 

Now cQilling baok far a moment tD<" Mr. Justice Wallace's criticism, 
he says.' The definition of ' antecedent debt' is faulty. The pprase 
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• unconnebted therewith ' is too vague. In a sense a mortgage executed 
1;0 discharge a priQr debt is ' connected' with it " and so on. Now, Sir, 
the answer to all these criticisms has often been, .. I will put it before 
the Select Committee;' the' Select Committee' will set the defects right." 
That is, it seems as if the practice is growing to t~ w a rubble stone 
<at us, and we are to polish it, give it shape and see whether. it. has got 
anything inside it. That seems to be the practice in putting. forward 
Bills before this Legislaturt:'. Another Judge of the Madras HignCourt, 
Mr. Justice Kumaraswami Sastri, is dead against the Bill. He says 
.. It is not necessary." 

Now as to the conflict arising from Sahu Ram's case, well, there is 
no conflict in anyone particular High Court. There is a difference of 
<>pinion between one High Court and another. Such differences of 
<>pinion have always occurred and do exist, especially in regard to Hindu 
law. If on that basis you were,to legislate on every occasion when there 
is a difference of opinion between one High .Court and another, I think 
the Legislature would have nothing else to do but go on examining these 
decisions on Hindu law. Well, as to the particular case on which my 
Honourable and learned friend has based his legislation, no sooner that 
case was reported than a number of suits on the basis of that or on the 
supposed authority of that suit were filed in Madras. and they were set 
.at rest by the decision of the Madras High Court, which said that it 
would prefer to follow its O"l'lD long course of decisions. Therefore, there is 
no trouble in Madras where probably the largest number of cases arising 
<>ut of these joint family liabilities are to be fOl,lDd. 

From Bengal the same opinion has come. "The Governor in Coun-
cil feels very doubtful as to the wisdom of undertaking piece-meal codi-
iication of Hindu law with· a view to bringing about uniformity of inter-
pretation between the different High Courts." Now in regard to this 
matter our late Law Member, Dr. Tej Bahadur Sapru, was strongly of 
<>pinion that piece-meal legislation in the Hindu Law would be a very 
dangerous attempt, for it is silly, it is almost inconceivable to think that 
the Hindu law whIch we have in regard to our personal rights is a piece 
of law which anyone of us can at once say is wrong, and that it is not 
'founded on justice, equity and good conscience, and that anyone of 
us, because in out individual conceptions we think that something ought 
to bu' different, can try and rectify it. I think, Sir, it is too much of a 
presumption to think that we can really improve upon a piece of law 
which eXists and which has reached its present stage, not by any process 
of tinkering but by It process of evolution, which evolution has always 
had regard to the changing circumstances of environment an~ civiliza-
tion in life. Now, that an attempt should be made to breaK off such 
legislation from the process of evolution it has attained is, I think, an 
attempt which requires a good deal of hardihood, if not a great deal of 
juristic and legal knowledge. 

As I think on this occasion only the principles of the Bill ought to be 
discussed, this attempt to legislate on this matter is an attempt which 
ought not to be encouraged: on the contrary it ought, to be dis:Jouraged. 

'Ittr. J. N. Jlukhertee (Calcutta Suburbs: Non-Muhammadan, Urban) : 
l Sir, with reference to a Bill of this sweeping character, I feel, Sir, that 'I 
should join in the dflbate as a e ~sentati e from Bengal. No ~ t, cases 
occurring under the Mitakshara law in Bengal are not so n me ~ s as in 
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other parts of India, but still Mitakshara 'W' is administered in Bengal 
liS well. I should like,therefore, to place certain points of -..lew before 
this House with reference to the operation of t~e Bill. The prima 
facie object, if I may say so, of the Bill is to clear up dis-
puted matter and that is the view point with which we are principally 
concerned. The next point is the question of piece-meal legislation with 
referenc@ to Hindu law as detachE'u from the entire system of Hindu law .. 
Now, Sir, as regards the first point, I will at once submit to the House 
that, so far as I have been able to understand the opinions of the differcm1i 
Judges and other eminent persons who are' qualified to speak on the sub-
ject, the conclusion, in a remarkable degree seems to be that the Bill 
itself will add to the difficulties, rather than take away anything from 
the difficulties. In this connecLion, Sir, I may place one or two observa-
tions before the House coming from the Honourable Sir B. C. Mitter, who 
was Advocate Generli1 in Bengal fer some time. He says in his opinion 
given on t es~ je t  

.. If I were convinced that the Bill would serve the purpose which the private 
Member introducing it has in view, namely, really to remove doubts and difficulties, 
I would welcome it. The fundamental position of those governed by M1takshara law 
is that p,operty is held by the family and not by the individual as in the case of 
Hindus governed by the Dayabhaga law, Muhammadans or Christians. The property 
being held by the family, it seems to me that it is not right that the manager should 
have increased powers of dealing with it." 

Then, Sir, analysing the different provisions of file Bill, he comes to the 
l'ollclusion-" If the plaintiff has to prove that the manager has incurred 
liability ",-jthin the scope of his authority, I believe, he will get his 
decree binding the family property under the present law and from that 
point of view, clause 9 is not only unnecessary but positivtly mischievous." 

Then he goes on to say: • 

"What justification is there for a statutory provision that the decree will be 
enforcible even though the other members who may be adults have not been made 
parties to the suit." 

Then· again : 

.• The whole difficulty at the present moment. is to prove that the Jitanager has 
incurred liability within the scope of his authority and clause 9 as drafted begs the 
question by making it incumbent on the plaintiff to prove that fact." • 

Now, Sir, if some time was devoted to the consideration of the cfbestion 
now before the House, it would be evident at onee that it is not oply 
the opinion of eminent lawyers who were consulted and who are entitled 
to speak on the subject tbat the Bill instead of diminishing them adds to 
the difficulties of the present situation, but the question in the end will 
resolve it!?elf into one of fact. That is to say, the iundamental principles 
of the Mitakshara school being admitted and there being no attempt in 
Sahu Ram Chandra's case to change the fundamental in~i es of that 
school, the thing that will give trouble will generally be a question of 
fact and not so much of law. Therefore, Sir, apart from .the second ques-
tion, to which I' shall presently draw the attention of th3 House, the 
main qbestion about the removal of the difficulties relating to the liabilities 
of a son to pay his father's debts will not only remain, it seems, unsolvel! 
• by t ~ Bill, but in certain respects, it will add to the difficulties of the 
situation..» If we go to the Madras Judges, the House will find that a si~  

lar ~ n has been expressed, an~ in some cases, in 8 very pointed 
form. I will not detain the House with any further discussion. of the 
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question M the expected -removal of the difficulties by the present Bill, 
because anybody who has taken any trouble to go through the opinions 
which have been expressed on the subject from different parts of India 
"\\'ill find that a large body of the opinions expressed, and in fact the major 
portion 9f it, tends that way, and I propose to leave the matter tpere. 

The second point il> the question of piecemeal legislation. Honour-
able Members will remember that in the very first year of its existence, the 
House had to face th&t question of codification of Hindu Law at the in-
stance of my Honourable friena Mr. Seshagiri Ayyar. That question of 
codification of Hindu law has engaged the attention of the Government of 
India, I do not know for how long-it may be quite forty years 
now. (Mr. T. V. Sheshagiri Ayyar: I never asked for codification.) 
I beg to correct an error-it was Dr. Gour. (Dr. H. S. Gour: 
Error No.2. I never asked for codification either.) It was 
Mr. Bagde, then. Some Member, Sir, initiated the debate. I am speak-
ing from memory, and the House will forgive me if I have made a mis-
take. ~ ultimately the Resolution asking for codification was with-
drawn. Sir Tej Bahadur Sapru-Honourable Mr. Sapro as he then was,-
went very fully into the question and placed the pros and cons of the 
subject before the House. The difficulty seems to be this,-in all codifica-
tIOn we give a fresh starting point, as it were, to the proposition that is to 
be enunciated as codified: law; This codified form in the present instance 
is enunciated irrespectively of the context of the Hindu law which may 
have any bearing or relation to the point under codification. In other 
words, if the proposition is formulated in a particular way in a Code, 
we have to refer to the formulation itself and aCQording to the primary 
laws of inh'rpretation we have ~ consider the words of the Code itself 
and not the previous literature on the subject, unless of course, there is some 
doubt on any point. But, where the wording 'is clear and the proposition 
<If law is clearly enunciated, we cannot introduce any such mode of in-

terpretation. Now, Sir, I will just refer the House to <;me or 
1 P.lI. two observations made by one of the Honourable Judges of the 

:Madras High Court. Mr. Justice Deva Das 'savs in his note on the 
~ . 

subject: 

"'I _ am not in favour of piecemeal legislation. If the whole of the Hindu law 
is ,to b, codified it will be a tremendous task and nnless the large majority of Hindus 
:.re in' favour of it, it will be unwise ~ attempt legislation as regards the personal law 
()f",!, large commur>ity which is supposed to be intimately connected with'their religion." 

Re then goes on to consider the particular merits of the case of Sahu Ram 
Chandra: 

.. In a recent case Mr. Justice Spencer and I had to consider Sahu Ram's case and 
'he two cases decided by the Privy Council following Sahu Ram's case." ,-
Then he says: 

"One of the points decided in' Sahu Ram's case was: a mortgage was not an 
antecedent debt. In the three Privy Council cases, the personal remedy was not 
()utstanding. We were inclined to the view that if the' personal remedy against the 
father was outstanding at the date of the subsequent lIlortgage, the previous mortgage 
would be an antecedent debt. The present Bill if passed into law will create more., 
i!ifficulties than those it is intended to remove." etc. 
I}o ! 

And then he goes qn to consider iJ! detail the provisions of t ~ «ariou8 
sectioDI,4 of the Act. 
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Now, Sir, as has been pointed out by some of the Honourable Members 
who have spoken on the subject ~ eady, the Hindus as a community have 
not come forward to have their law on the subject ford!ulated or added 
"to or. altered in any particular manner, and specially in the manner 
:in which it is proposed to be formulated by the Bill. And the 
House wiij see that in the opinions which have been obtained on the • 
'subject it has been pointed out that the formulation of the rights and lia-
lnlities in question in the Bill itself is not in accordance with the stli'tement 
of the law as it is fo.lDd in the Mitakshara school, and various instances 
have been given in these opinions of such divergences. So that, the 
Bill, in the garb of codifying the law, is modifying the law in certain 
respects. The Bill will really create a new law on the subject to some 
,extent, That is one point which emerges very clearly from the Bill as at 
present drafted. There is a conflict of rulings if I may say so, on various 
other points of Hindu law and the courts subordinate to any particular 
High Court follow the interpretation of the law given by t ~t particular 
High Court, unless that interpretation is overruled by the Privy Council. 
Therefore, Sir, the case in i ~, Sahu Ram Chandra's case so far as this 
particular point of a coparCener's liability is concerned, will be the law 
for any particular court which has to follow the interpretation which has 
been put upon it by its mYD Higt Court. (Dr. H. S. Gour: " There is a con-
fhct of the High Courts themselves. ") Yes, but there is separate machinery 
in the Charter of the High Courts for setting that right. I mean, that in 
case of conflict between two de!lisions of the same High Court on any 
point, there is the full Court, and directly there is a conflict of judicial 
-decisions in any single High Court, it is for the full Bench of that Court, 
·(,r the Full Court, to set the conflict llot rest, and to lay down any parti-
,cular proposition of law which may be taken by it to be the correct 
interpreation of law. I have already said that the Judicial Committee 
-of the Privy Council has the power to set aside any incorrect interpretation 
,of the law by any High Court in India. Sir, here I may remind the House of 
;a well-known dictum of Lord Halsbury's which I may say has been reiterated 
and re-l1offirmed over and over again-that a case is only al\thority for what 
it actually decides, that the ratio decidendi in any particular case cannot 
'I)e extended even by a logical process to other correlated cases, evert where 
you think that you can so extenrl its operation, by a process of natural 
'inference. j Even there you will not be justified in extending its operation 
'in that way 8S a matter of law. There lies the danger of a sweeping e~a

'ization, of codification from the particular to the general. Therefore I 
'submit the House will consider the question now before i~ with great care: 
and if the House is satisfied in its innermost heart that the difficulties which 
are supposed to have been creatlld by,a certain Privy Council ruling will 
'be really removed by the provisions of the Bill now before it, then 
, and then only can the House think of committing a Bill of this kind to a 
Select Committee upon an acceptance of its principles.· Now we 
are getting more and more familiar with the activities of the House 
'in reference to various intended alterations of. the Hindu law. I for one, 
Sir, have never made a secret of the fact that I always look wit.h suspicion 
'upon any 8uch attempt to alter the Hindu law. Yes, it is suspicio:p. because 
'some times it is found that where we want to codify Hindu law, in reality 
t~ intention is to modify it. And if my suspicion has been justified 
whenever I have taken the pains to analyse the, propositions as to codi-• 
ncation whiA have been placed before t~e House now and agai'n, I think, 
"sir, the 'act will afford some justification for the opposition to the Bill, 
t am now placing before the House. Therefore, Sir, I request the Hoose 

• 
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in all f8.irness to go through the oplDlOns of eminent judges and eminent 
lawyers whose "pinions have been elicited on the Bill, and I feel sure 
the House will think it prudent not to commit a Bill of this kind to a Select 
Committee and allow it to become law at a later stage. 

Kr. Pyarf La.\ (Meerut Division: Non-Muhammadan Rural5: It is n() 
doubt, Sir, a very difficult matter to legislate in regard to Hindu Law. 
Say what you will, Sir, the fact remains that in the country the Hindu 
law as it is administered, is according to the decisions of the various High 
Courts and of the Privy Council. Now, Sir, in the matter of the liability of 
sons for the antecedent debts of the father, I know as a matter of fact 
that in districts this question is always in dispute, and a very difficult 
question it is always for courts to decide because the various High Courts 
have de id ~d this point differently, and in some case our High Court in 
one case has decided in one particular mauner and at another time in 
another manner. It is I think fit and proper that the Legislature should 
come to the assistance of those persons who are governed by the 
Mitakshara law and put all these points at rest. 

As regards the different provisions of tij,e Bill, it may be that t.hey are 
not very happily drafted. That matter mfght be considered in the Select 
Committee. But on principle I think the Select Committee will be only 
doing its duty if it succeeds in however small a degree in removing the 
doubts on most important parts of Hindu law which exist at present be-
cause of the decisions of the various High Courts. Now, Sir, on this 
very subject as to the liability of Hindu sons for the antecedent debts of 
their father I have in my hand the 'opinions received here, and among 
them is the opinion of the Marwari Association in Calcutta. The letter of the 
Secretary of the Association says: 

"My Association is of opinion t ~t in view of doubts and difficulties at present 
existing as to ilie state of the law on the s ~je t and considering all the i mstan es~ 

it is expedient that th.e Legislature should intervene and lay down clear provisious. 
My Association rtPresents a class of persous who are subject to the Mitakshara Law-
and who are vitally concerned in the subject-matter of the proposed legislation." 

Sir, ft is· not it~ correct to say that this is a matter, as' 
decided by the vanOUi! High Courts, which' does not cause any 
difficulties or any troubles on the parties. People in the United Provinces 
are ~ governed mostly, with the exception of a few Bengalee gentlemen who 
, ~ay be there, by the Mitakshara law and I know how frequently the Courts 
are used by the parties for the purpose of deciding questions bearing on this: 
branch of the Hindu Law. 

Kr. H. TonkiDson (Home Department: Nominated Official): Sir, Honour-· . 
able Members will remember that when this Bill was before the 
Assembly' on the last occasion, my Honourable friend, Dr. Gour, had 
proposed that it should be referred to a Select Committee. The Assembly 
then agreed that the Bill should be circulated for the· purpose of eliciting 
opinion. Well, Sir, those opinions are not yet complete. Government 
were waiting until they were complete to decide the attitude they shoulcf 
adopt as regards the principle of this Bill. When the opinions are com-
plete, they would normally be referred to the Standing mmit~ee of this 

~ House attached to the Home Department, and 1fuen we should be able to 
come to some COQclusiOn as to -whether the principle of this bi\\ is sound' 
or Qtherwise. We are not t e e~ e prepared to say that ~ e principle of' 
c 
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this Bill is sound if, on the other hand, the Assembly considers that the prin-
ciple is unsound, Government are not prepared to contest that vieW'. -But, 
Sir, we do not think that if, on the other hand, the Assembly are rather 
inclined to take the view that t"q,e Bill should be referred to a Select Com-
mittee, before they do that, they should see the complete opinions, and 
that therefore, instead of accepting the present motion, it should rather be 
postponed .• I think, however, Sir, that out of courtesy to the House, I  • 
should cite the opinions of the Bombay Government. They were included in 
a letter from that Government dated the 17th of February, which was receiv-
ed in the Legislative Department yesterday and was given to me after the-
Assembly adjourned last night. I propose, therefore, to cite the opinions 
in that letter -and its enclosures somewhat at length, so that Honourable 
Members may be aware of them. The Bombay Government state: 

.. In the opinion of the Governor ill Conncil the main arguments against the Bill< 
are that: 

(1) it is piece-lJleal legislation; 

(2) it strengthens the idea of a son's pious duty'to pay his father's debt; , 

(3)' it unduly favours the creditor; 

(4) it will break up the coparcenary system; 

(5) it is unnecessary; and 
(6)-it attaches liability t.J non-contracting parties. Moreover, the 'Mitakshara, 

law has been interpreted differently in different provinces and an attempt at All-India 
legislation will merely create confusion." 

The Bombay High Court state: 

"I am directed by the Honourable the -Chief ':Justice and Jndges to state that 
they are not in favour of the Bill and some of the Honourable Judges object strongly: 
to such piece-meal legislation relating to Hindu Law." 

The Honourable Mr. Justice Fawcett said: 

"I am against weakening the safeguards which the Privy Council have laid 
down as to the doctrine of -antecedent debt: A recent case heard by Marten J. and 
myself has well exemplified the necessity of those safeguards. Otherwise a money-
lendN will be easily able to avoid the onus of proof, that ordinarily lies upon him of 
showing' legal necessity' or family benefit for his loans to a Hindu father, who is a. 
member of a joint family." 

The Judicial Commissioner of Sind writes at e~t  againstt&e Bill. 
(Mr. J. Chaudhuri: • Is anybody in favour of it? ') Practically, I believe, 
no one from Bombay. That is practically the main line of the Bombay 
opinion. The opinions of various High Court Judges have been referred 
to by Mr. Subrahmanayam and Mr. Mukherjee. I would like to cite de~ 
dtely the opinion of the Madras Government, because I believe the 
Mitakshara Law is the main law in force in that Presidency. They state: 

.. His Excellency the Governor in Council does not consider that this measure is likelJ: 
to be useful unless its intention is to break up the Hindu joint family system and 
make what hitherto has been understood to be joint ami ~ property IS between a, 
father and his SOns to be the absolute property of the father.-' 

Then, the Honoura.ble the Chief Justice of Madrns notes: 
" If it is desired to codify Hindu Law this does not seem to be the way to do it. I 

should iml\gine that every line of this Bill would result ~n litigations arid conflicting 
decisions of the court." 

• e ~ Sir, as I ha.ve said, if this House is not prepared to endorse the • 
pinciple 0\ this Bill, then we also are not prepared to contest that view. If .. 
011 the ~t e  hand, they wish to refer 5t to a Select Committee, we would 
suggest rather tha.t the motion should be postponed than that s?-ch a. 

• 
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e i~O i should be arrived at now when the oplDIOns are not complete. 
'The opinion of the United Provinces Government, I would point out, has 
Lot yet been received. The leading case, 'Sahu Ram's case, which, it may 
be suggested, led up to this Bill, and the later case, Chet Ram's case, which, 
it may be suggested, rightly or wrongly, has already settlec;l (the alleged 
conflict of opinion, were both cases from the United Provinces, and as 
I have observed, that Government's opinion has not yet been received. 

Dr. H. S. Gour: In view of what has fallen from the Honourable Mr. 
Tonkinson, I would ask leave of the House to withdraw my motion for 
reference to·the Select Committee. I would particularly point out that the 
t~ ee Governments vitally concerned with this branch of the law are the 
Governments of the United Provinces, Bihar and Orissa and the Central 
Provinces (A Voice: • And Madras ' ), and Madras. Of these, the Central 
Provinces and the Bihar Governments are unequivocally in favour of the 
Rill, but at the same time I should like to have the opinion-and very 
-valuable opinion it would be-both of the Government and of the High 
Court at Allahabad. I ask, Sir, for leave to withdraw this motion. I shall 
renew it later on. 

lilr. Harchandrai Vishindas (Sind: Non-Muhammadan Rural): Sir, I 
think the sense of the House is to throw out the motion altogether. There-
fore, I am against withdrawing it. Dr. Gour first of all gave us .... 

lilr. President: The HOIliurable Member objects to leave being given? 

')[r. Harchandrai Vishindas: Yes, Dr. Gour in his opening remarks 
.gave us to understand that the balance of opinion received was in favour of 
the Bill. But from the passages that have been read out to us I think 
-there is not a single favourable opinion quoted anywhere, perhaps except 
what Mr. Pyari Lal has quoted .. In view of that fact, I think it will be in 
-the interests of saving time that we should not trouble any Select Committee 
l"lith this Bill or trouble other people about it. Sending this Bill to any 
<::ommittee is pure waste of time. I think if the House is consulting their 
l,est interests, they should throw out this Bill straight off. 

( 

:a.ao Bahadur T. Rangachariar (Madras City: Non-Muhammadan Urban) : 
I also oppose the motion for giving leave to withdraw this motion. We 
havEJ considered it at length. We have to see whether really this Bill is 
reeded at all. There was .... 

Irlr. President: Is the Honourable Member speaking on the motion for 
withdrawing the Bill? The only question before the House is that the 
Bill be referred to a Select Committee. No question has been put from the 
{;hair regarding withdrawal. If a Member asks for leave to withdraw and 
:the Chair r,ays  . Is it your pleasure that leave be given to withdraw the 
motion?' then, if objection is taken, the debate proceeds. There is no ques-
tlOn of leave being given to withdraw before the House now. 

Rao Bahad1U' T. Rangachariar: I speak on the merits of the Bill itself. 
''The only justjfication urged in support of this measure is the conflict of 
, ~.e isi n  between the various High Courts following Sahu Ram's case, bqt 
it is rather curious that the author of this measure, who introduced it in 
• November 1921 has not taken note,has not cared, to inform the<House that 
:subsequent to his Bill in March 1\J22 , after he introduced the mu, Sahu 
Ram ':;; case was re-considered' by the .Privy Council in the light of the 

( . 
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i(;(;nflict of decisions of the various High Courts. They re-affirmed the deci-
sion in Sahu Ram's case, in Chet Ram's case reported in XLIX l'bdian 
..:\ppeaU:!, and reported also in 44 Allahabad. So that the n ~ ground urged 
lor this me&sure to set at rest the alleged conflict of views disappears 
sltogether. So the Privy Council has once for all decided and re-affirmed 
what they have decided in XXXIX Allahabad. Now there may be another 
ground. If ifle Privy Council go wrong, if they affirm a proposition which 
is opposed to Hindu notions, no doubt the Legislature will intervene .and 
lOught to intervene. Now what are the propositions laid. down in Sahu 
.P.am's case? Two propositions are affirmed by the Privy Council as regards 
the definition of antecedent debt, that the debt in respect of which the 
liability is sought to be imposed on the son must be one incurred indepen-
u:utly of the security offered by the joint family property. The second 
yToposition laid down in Sahu Ham's case is that the pious obligation to pay 
'.he father's debt does not arise till the father's death. Can it be said that 
either of these propositions is inconsistent with ancient Hin!iu law, or Hindu 
Jaw as understood by the people? If either view is opposed to the Hindu 
lrow, Qr prevailing Hindu notions as regards enforcement of the son's liability, 
I can understand legislation intervening and legislating in order to set right 
where the Privy Council have gone "'Tong. So it is not a case of setting at.. 
Ibst a doubt or conflict between decisions; what my Honourable friend 
",;ants to do is to set right the Privy Council .  .  .  . 

Mr. Barchandrai Vishindas: And create a new law. 

Rao Bahadur T. ltangachariar: And create anew law. Now the question 
;;1, do the circumstances call for it? Is the decision so opposed to Hindu 
hw that the Legislature should intervene: Now, Sir, what is the obligation? 
Why should the joint family property be taken away by an extravagant 
futher? You know the liability of a son to pay the father's debt. Unless 
thE, debt is illegal or immoral, the son is liable to pay the debt according to 
.Hindu law. Now in enforcement of that pious obligation oftentimes 
especially minor children are deprived of their property because the father 
happened to be epravagant, and the protection for the children is taken 
away by the enforcement of this liability. Therefore, as has been truly 
Jlointed out, my Honourable friend is now trying to favour unduly creditors . 

• . 
:Mr. Barchandrai Vishindas: Money-lenders. 

R&o Bahadur T. Rangachariar: Money-lenders, and deprive poor peo}ile 
,of their interest in ancestral property. Therefore, I say he wants to un-
'8ettle what the Privy Council have settled. Nowhere do the Privy Council 
in their decision say this is a pew law; they say this is according to the 
Hindu texts. In the decision in XXXIX Allahabad the learned Judges 
took care to say: .. We have examined the Hindu texts on the subject and 
we find the view we take is in accordance with the Hindu texts." And 
there whcn the Privy Council have taken the trouble, twice over, ~ settle 
what should be the law on the subject, unless we are satisfied that that law 
is unsound, that that law is opposed to Hindu notions, that that law 
'is opposed by the Hindu community, why should the Legislature intervene? 
Where is the demand by the Hindu community for legislation of this sort? 
Whcre has Dr. Gour allowed time to elapse in order to enable the Hindu 
community jio express dissatisfaction with the decision of the Privy Council 
ir. Marcli, 1922? My Honourable friend was himself apparently unaware 
of that decisio1J, for otherwise I could not justify his not referring to it in 
his opening.remarks to-day. He still called on this House. to legislate in 
• <>rder to set at rest conflicting decisions of the High Court which toOJ 
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~ e' before the decision in March, 1922. Either he did not properly 
lead the HOU'be, either he was ignorant of the decision, or he purposely 
omitted to refer to it. Therefore, Sir, I take it in a case like this where 
you want to'tinker with the existing law, a strong case has to 'be made out. 
Honourable Members will agree that when you want to lj:)gislate on a 
matter like this which has been settled by a long course of decisions from 
Indian appeals, when you want to unsettle it, you must make out a strong 
case. My Honourable friend has not made out any such case. That is so 
far as the son's liability is concerned. The Bill deals with another aspect, 
that is to define the Coparcener's liability. What is the difficulty which 
has been felt either in the case of a debt contracted by the managing 
member of a ftunily either for necessity or for the family benefit? The 
manager can alienate property, he can borrow for either of those purposes, 
what is the necessity for stating the law? There is no conflict of decisions. 
No practitioner has felt any difficulty in applying the Hindu law in that 
respect. Sir, further this Bill is open to another objection. It combines 
substantive law with adjective law. Sections 2 to 4 of the Bill deal with 
substantive Hindu law. Sections 5 to 9 deal with questions of evidence 
and procedure. Even so, Sir, if Honourable Members will take the pains 
to look at the Bill-I think very few have taken the pains to do that--
Honourable Members will realize, for instance. the great difficulty which 
must exist in this matter of codification. I can sympathise with Dr. Gour_ 
It is not easy to codify Hindu law. Look at the language of clause 9, 
sub-clause (3): "Where a decree directs sale of the rights, title and 
interest of the defendant in any property, the question whether the sale so 
made suffices to pass the entire estate of which the defendant was the 
manager or only his own interest, is one of construction and intention to 
be gathered from the proceedings and other circumstances of the case." 
Do you want a section for that? Is this the we,y to enact laws? And 
again take section 3--" Notwithstanding anything otherwise held to the-
contrary." What is the ,meaning of that? What does it mean? I do not 
think I can do any better, but I feel here really is the apprentice hand, 
and it is not right that we should allow a law like this in a matter already 
sett .'~d by judicial decisions. There are other things. For instance w~ 
have family property. ~y Honourable friend, uses three terms to connote 
the same thing. For instance in clauses 3 and 4 he ~es the expressions 

,~ami y property," "estate" and "coparcenary estate." He ~es 

three terms in the Bill to denote the same thing. Of course t ~se arc 
matters which can be set. right in the Select Committee; but I only wish to 
show what difficulties there arE' in the way of codifying a matter like 
this. And has he at least tried to codify completely any particular depart-
ment of Hindu Law? Now, in Hindu Law, Joint Family is perhaps the· 
longest and largest chapter; it comprises so many things. You have to 
deal wi~ alienation, alienation of moveables and immoveables, debts, joint 
family, self· acquisition, partition, survivorship and so many other heads 
under which you would have tl' codify the law. if any attempt is made 
at all for codifying Hindu law. This is an unnecessary measure, an un-
called for measure, and it is open to serious objection; the. language is-
very loose and it does not correctly describe the law, and it attempts to-
unsettle a decision of the Privy Council without any ground for the s~e. 
Therefore, Sir, I oppose this measure, 

.. 
• Dr. H. B. abur: Sir, it has been very refreshing 

, .. 
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Ilr. President: Is the Honourable Member going to reply to the whole 
<lebate now? • 
Dr. B. S. Gaur: Yes, Sir. 

Ilr. President: I presume be will take some time. " 
,l 

Dr. B. S. Gour: Yes, Sir . 

. Ilr. President: In that case I'think we had better adjourn till Half Past 
''Two. ' 

The Assembly then adjourned for Lunch ~i  Half Past Two of the 
Clock. 

The Assembly re-assembled after Lunch at Half Past Two of the Clock. 
.11r: Abul asemw~s in the Chair. 

Dr. D. S. Gaur: Sir, I shal] very briefly now reply to the various argu-
ments advanced against the committal of my Bill to the Select Committet;. 
Before doing so, 1 shall certainly be failing in my duty, Sir, if I did not 
point out that some of the Honourable Members who ha've criticised my 
Bill have not paid me the compliment of even reading it, while ~t e s like 
Mr. Harchandrai Vishindas, who got up and made an emphatic statement 
that not a single person was in favour of the Bill, unfortunately could not 
have turned the pages of the compilation of opinions which the Govern-
ment supplies free and gratis tt. the Honourable .Members of the Legis-
lative Assembly. :For if he has only casually glanced at that compilation, 
he would have found that it was not a case where not a single person support-
ed the Bill: but on the other hand a large body of opinion of persons who 
count in the Provinces affected by my Bill were not only in favClur of my 
Bill but unequivocally and whole-heartedly supported it. I am astounded 
:to hear the statement repeated by Member after Member that this is a 
Bill which need not even go to the Select Committee; and Mr. Harchandrai 
Vishindas, whose interest in the Bill is evidenced by his conspicuous abjence 
"from his place, was even not prepared to give me the leave which I wanted 
in l"eSponse to a suggestion made by my Honourable friend, Mr. Tonkinson,' 
for a further postponement in order to complete the opinions parliculVly 
(;)f the a ~ ad High Court and of His Excellency the Governor of the 
United Provinces. 

Now, Sir, I will very briefly refer to a volume of opinion of the persons 
'and Judges Who are in favour of my Bill. I am under tha painful necessity 
()f having to do so, because my friends, Mr. Rangachariar and Mr. Subrah-
manayam, seem to have suddenly developed some short-sighte1ness, for 
while they quoted from the opiIlions of Puisne Judges of the HIgh Court 
()f their own Province they forgot the opinion of the Chief Justice. 

Raa Bah&dur T. Rangachariar: May I say, Sir, I never relied on any 
opinion. I·relied upon my own opinion . 

• Dr. B.oS. Gour: They forgot the opinion of the Chief Justice of Madl"as 
who says: • . ~ . 
"  I havGfno objection to the object of the ~ or the principle embodied in it." 
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liIJ' ••• ToDkinaoJJ: Sir, I dO' not think that is an opiniot! of the :Honour-
able the Chief Justice of Madras. . 

Dr. 1I. S. ,Gour: I am sorry ,Sir. It ought to-be Mr. ,Justice.',Oldfield. 
N?w, Sir, I shall de.al with the ~ OSt im t~nt .Provinces ~ e t~d by thit; 
Bill. As I· have said, the Provtllces pnmanl)l mterested IU' tlbs' Bm are 
the orthodox Mitakshara Provinces, Bihar and Orissa, the Unit~d Proviuces, 
the Central Provinces, and partially Madras. Now, Sir, lobk('ilt the Bihar 
and Orissa Province: 

.. The Governor in Council considers that the principle underlying the Bill is a 
question that should be left to be decided by non-official opinion in the central Legis-
lature. I am to add that in the opinion of the Local Government a decis.ion of this 
much discusst'd question by means of legislation would be beneficial to the Hindu 
community by reducing long and expensive litigatio:1. The creditors of the Mitakshara 
joint family IlfId the debtor family itself would be in a position to know where they 
stand and the time of the t~ would be saved." 

That is an emphatic opinion from the Province of Bihar and Orissa, 
which is directly affected by my Bill, in its favour. 

I turn now to the Central Provinces and Berar, another 9rthQ<l.ox 
Mitakshara country. His Excellency the ~t e n , writing through the 
Legal Secretary to the Government, says: 

"Though the law, however, is clear, there is a great majority amongst t s~ 

consulted by the Governor in Council in favour of altering it on the lines of Dr. Gour's 
Bill, and the Governor in Council agrees with t,he majority on the grotmd that the Privy 
Council decisions are contrary to the current of previous decisions in India, a tendency 
unduly to restrict the powers of a Hindu father who is manager of a Mitakshara joint 
family. The Governor in Council therefore approves of the first four clauses. He thinks 
it advisable that it should be made explicit in the Bill that the change in the law 
which it is proposed to make will only have prospective effect." 

Then, Sir, we have the North-West Frontier Province, Burma, and Delhi 
supporting my Bill. Last but not least the Marwari Association of 
Caicutta,-a very important body of orthodox money-lenders as my friend 
says,-merchants represented here by my friend there, strongly support my 
Bill, not in the interests of an}. particular class or community or interest 
but in the interests of the general administration of justice. My friend. 
Mr. PJ"ari Lal, has already read out to the House the opinion of this import-• 
. Bnt body, the Marwari Association of Calcutta. Let me quote one sentence 
'from their communication. "My association is of opinion that in view of 
t ~, doubts and difficulties at present existing as' to that state of law on 
the subject and considering all the' circumstances it is expedient that 
the Legislature should intervene and la.y down clear provisions." 

In the face of this phalanx of opinion collected and presented to the 
Honourable Members· of this House I am surprised that a remark should 
ha.ve escaped my friend, who has just now strolled into the House, that 
nobody vtJSs in a~  of this Bill a.nd that leave should not be granted to 
collect further opinions from persons vitally affected and directly interested 
in it. Sir, I now turn to the individual iti ism~ hurled against me and 
my Bill by Honourable Member8 of this House. First and foremost there 
is my friend, Mr. Subrahmanayam, who says " What do you want this 
iliw for?" In a curiously cynical way he says" The law is quite clear; the 
Judges do not want any alteration of the law 0, and then i~din  that 
the principle was too strong for him he descended into the details and tore 
me to pieces clause by clause. Well, Sir, my dismembered • remains still 
remain to reply tQ him; and I fkl that even in my mangled o)ndition I 
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shall be able to give a good account of myself to my friend's destructive 
criticisms. I have always undelstood that detailed criticism of the drafiing 
of a Bill was not the subject bi proper discussion at this stage wheTI what 
we are concernj:ld with' here is the central principle, the hasic principle., 
If this House is of opinion that that principle should be accepted, the 
details are relegated to the Select Committee. My friend gave the go-by 
to the main principle and attacked the details, the wording of the several 
clauses in nay Bill. I do not think I shall waste the time of this House 
by defending mys'elf, for the simple reason that if I had any idea that the: 
draft of my Bill was above criticism I should not have come here to ask 
for leave to refer it to the Select Committee; I should have asked this 
House then to pass it without amendment and without further considera-
tion. Therefore, I submit that the very fact that I ask this House to 
allow me to take my Bill to Select Committee shows that I am' perfectly 
prepared that the' whole draft should be examined clause by Cl.ause and 
improved upon in the light of the opinions of Members of that Committee, 
and that t e i i~  draftsman should improve upon my draft in the way 
acceptable to him.' 

Then, Sir, we have the opinion of my friend, Mr. Rangachariar. I have 
aiways a very great respect for Mr. Rangachariar when he is not infused 
b:: religious enthusiasm, but when a question comes up in which a statement 
oi Hindu law is concerned, Mr. Rangachariar deteriorates into language 
find thoughts which do not admit of any serious critidism. He asks me, 
Sir, if I have heard of Chet Ram's case, and if I have done so why did I 
not inform the House about it? Now, Mr. Rangachariar, if he had turned 
tr; thp very first page of the -<>pinions given by the Madras Government, 
would have found reference to Chet Ram's case given in clear black print. 
which could not have escaped the Argus eye of my learned friend opposite. 
They have pointed out what Chet Ram's case and what Sahu Ram's case 
dECide. Therefore I submit the observations  which my Honourable friend 
made that Chet Ram's case overruled the Madras High Court Full Bench 
case and, has reiterated and re-affirmed the previous decision in Sahu. Ram's 
case are entirely wide of the mark. If Chet Ram's case has done so, if it has. 
overruled ihe Madras Full Bench case, then it is ,all the more reason why 
this Bill Should come before the Select Committee and we should qecide 
.once)for all whether the Madras Full Bench case was right or wrong or 
whether Chet Ram's case was right or wrong, because there is a conflict 
tetween the Full Bench decision of the Madras High Court and the v.ifw 
of their Lordships of the Privy Council. I submit, therefore, it behoves 
this House to settle this long thorny question of Hindu Law by either 
deciding in the manner decided by the Madras High Court or by their Lord-
ships of the Privy Council. Instead of being an argument for making short 
shrift of my Bill it is an argument for i~ committal to Select mmiU~e. 

Then, Sir" finding my position invulnerable on the main ground upon which 
I have asked this House to give me leave to take my Bill to Se~ t Com-
n:;ittee, my friend followed the example of his colleague, Mr. Subrah-
manayam, by descending ;nto the petty details of the Bill. He said that 
these details of the Bill have not been well drafted and that they are very 
flmateurish. Whoever in this House, Sir, ever accused me of being any-
thing more .than an amateur draftsman? And I cannot understand why 
my friend should have wasted his words by criticising the draft of a measure 
of #\'hich -ahe principle, anli the principle alone, should have been the 
subject of di~ ssi n. But, Sir, the cat was let out of the bag not by 
Mr. Rangaihariar, but by my friend Mr. Mukherjee. He, at any rate, was 
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:moie ft-ank and candid in his confessions than my friend, Mr. RaDgachariar. 
He used no language masked in legal jargon. He said • I do not like 
1his Bill, becadse I do not like any encroachment upon Hindu law " and 
that is perfectly intelligible. I can quite understand and respect my friend 
Mr. Mukherjee when he meets me face to face and sa.ys that being an 
orthodox Brahmin be does not want any interference with -his ~ ient la.ws, 
!but I cannot understand my friend Mr. Rangachariar, who masquerades in the 
guise of the critic and gives his reasons, suppressing and obliterating his 
-real undying prejudice to any reform in Hindu law or Hindu religion. That, 
I submit, Sir, is a position which is not intelligible to me and it does not 
-do him any credit. -Why does he not come straightforwardly and say • I 
-con't 'want any reforms. I revolt against all innovations, and I shall not 
have anY,...l"eforms of our laws '? That, I submit, is a position which is 
perfectly intelligible to me and would be intelligible to the House. 

Now, Sir, I have shown that this is a measure which has met with a 
large body of support from the provinces which I have quoted, and they are 
provinces which count. I have shown, Sir, that the criticisms directed 
; against my Bills do not and should not affect the judgment of this House at 
-this stage. I therefore, Sir, feel confident that the House will give me 
: rermission to take this Bill to the Select G::>mmittee. 

The Assembly divided: 

Asad Ali, Mir. 
_ Ayyar, Mr. T. V. Seshagiri. 
Bagde, Mr. K. G. 
Barua, Mr. D. C. 
Bijlikhan, Sardar G. 
, Cabell, Mr. W. H. L. 
Gidney, Lieut.-Col. H. A, J. 
Ginwala, Mr. P. P. 
Gour, Dr. H. S. 
-Gnlab Singh, Sardar. 
Holme, Mr. H. E. 

E~ . 

La1the, Mr. A. B. 
Man Singh, Bhai. 
Nabi Radi, Mr. S. M. 
Neogy, Mr. K. C. 
Py.arilal, Mr. 
Rajan Baksh Shah, Mnkhdnm S. 
Reddi, Mr. M. K. 
Sarfaraz Hussain Khan, Mr. 
Shahab-nd-Din, Chandhri. 
Sinha, Babu L. P. 

-Ixahim Ali Khan, Col. Nawab Mohd. 
Mamullah Khan, Raja Mood. 
-Jatkar, Mr. B. H. R. 

Bohan L:\l, Mr. Bakshi. • 
"Qjagar Singh, Daba Bedi. 
,{enkatapatirajn. Mr. B. 

Abdul Rahim, Khan, Mr. 
Agnihotri, Mr. K. B. L. 
Aiyar, Mr. A. V.  V. 
Bajpai, Mr. S. P. 
Bhargava, Pandit -J. L. 
Blay, Mr. Denys. 
, Clark, Mr. G. S. 
. CrookMank, Sir Sydney. 
Faridoonji, MI". R. 
Cl-ajjan Singh,. Sardar Dahadnr. 
,Girdharoa,s, Mr. N. 
Haigh, Mr. P. B. 
""Hindley_ Mr. C. D. M. 
Hnllah, Mr. J. 
,Jamnadas Dwarkadas, Mr. 
Kamat, Mr. B. S. 
"Mitter, Mr. K. N. 

NOES--34. 

, Moncrief[ Smith, Sir Henry. 
Muhammad Hussain, Mr. T. 
Mukherjee, Mr. J. N. 
Nag, Mr. G_ C. 
Nayar, Mr. K. M. 
Percival, Mr. P. E. 
Ramayya Panttilu, Mr. J.' 
Rangachariar. Mr. T. 
Rhodes, Sir Campbell. 
Sama t~ Mr. N. M. 
Bams, Mr. H. A. 
Sprvadhikary. Sir Deva Prasad. 
Singh, Babn B. P. 
Singh. Mr. S. N. 
Subrahmanayam, Mr. C. S. 
Tulshan, Mr. Sheopershad. 
Vishindas, Mr. H. 

Th t,i CdC e mo Ion was negall.ve .  -
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Dr. B. S. Gour (Nagpur Division: Non-Muhammadan): Sir, ;p ~  to 
move: 

I 

.. That the Bil} further to amend the Legal Practitioners Act, 1879, be referred to 
II. Select Committee consisting of the Honourable the Home Member, Mr. Jamnadas 
Dwarkadas, Mr. P.  P. Ginwala, Munshi Iswar Saran, Sir Montagu Webb, Rao 
Bahadur P. ''i. Srinivasa Rao, Mr. T. V. Seshagiri Ayyar (in place 01 Sir IU1TI$etjee • 
itjeebhoy, who is not here), Sir Campbell Rhodes, Mr. Pyari Lal and the Mover." 

Sir, while introducing this Bill, I briefly stated its genesis. This Bill 
is . intended to legalise the enrolment of women duly qualified 

3 r.ll. to practise at the Bar. Honourable Members will find that in 
a recent full Bench judgment given by the Patna High ,Court., a lady 
graduate, who was otherwise qvalified to practise at the Bar, was refused 
pennission on the ~ nd of lier sex, though I am infonned that per-
mission has been given to a lady law graduat.e by the Allahabad High 
Court. The decision of the Patna High CoUlt proceeded mainly upon the 
interpretation of the word •. puson." Their Lordships' view was that, 
when the Legal Practitioners' Act was enacted, the word .. person " meant 
a person of the \lD.ale sex and that, therefore, it could not mean and in-
clude a person of the female sex. My short Bill is intended to make this 
clear, what I deferentially submit, was already clear in view of the provisions 
of the General Clauses Act which lays down that the word .. person " 
means a person of either sex. But in order to remove the difficulty'created 
by the decision of the Patna Hi.gh Court, I crave leave of this House to 
take this Bill to the Select Committee. I think, Sir, that there could 
be no two opinions about the propriety of my Bill. In .England, by 
the removal of the Sex DisquPlifications Act, the disqualification which 
previously attached to membet":'J of the female sex has been swept away. 
and I submit that the disqualification which has been held to exist in this 
country should also be removed by an Act of the Legislature. I do not 
apprehend that there will be any opposition on the part of the Government. 
It might, however, be said t a~ the Legal Practitioners Act does not at 
present extend to the Presidency of Bombay and that, therefore, it would 
be better to frame an independent Bill on the lines of the English Statute. 
But, Sir, persons'who are qualified to practise at the Bar are daily rJ'Owing . 
• in numbers. Only the other day, we received a message from England 
that about 10 ladies were called to the Bar and there are a few Indian 
lady graduates in law. And I, therefore, submit that the amendm~t I 
ask this House to make would sufficiently meet our immediate requirements; 
and, if hereafter the Government think of passing an independent Act. 
removing generally the disqualifications attaching to the female sex, they 
would be at liberty to do so. And, if in the Select Committee they 
convince that body that an independent Act would be preferable to" 8n 
Act ad hoc such as my Bill is, I should be quite prepared to allow them 
to substitute their Bill for mine. I ask. Sir. that the princirie of this. 
Bill f'.hould_ be decided here and now and in favour of the female sex. 

Mr. B. TonkinsoD (Home Department: Nominated Official): Sir, mv 
Honourable friend by the Bill before the House proposes to insert ~ 
definition tn section 3 of the Legal Practitioners' Act to the effect that a 
pemon includes a woman. Now, Sir, what will be the effect of this defi-
nitio:p. ? And in this connection I must refer to the details not of thE' 
Bill but of t.~e Legal PractitionErs' Act. Let, us rC'fer to section 4. Section ~ 

4, Sir, lq,ys down that a person ente ~ as an advocate or a vakil on 

(2579) C'. 
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the roll of any, High Court shall be entitled to practise in all Courts sub-
ordinate to the Court and so on. Now, Sir, if the word " person," the 
second word in that section, ir.cludes a woman, that will not mean that 
a woman, because of this Bill wKI be able to be enrolled as an advocate or 
8. vakil. Advocates or vakils are enrolled, Sir, under the ~s made by 
the High Court under the Letters Patent. And in order to make sure 
that a woman who fulfils other requirements shall be enrolled as an adv?Cate 
or a vakil, it would be necessary to amend the Letters Patent . . (Ones of 
.. No, no. ") I think, Sir, thl!.t there is little doubt that that IS correct. 
We go .on to section 6. Section 6 deals with pleaders and mukhtears. 
I{ere I agree that the question is different. The insertion of the defini-
tion proposed by my Honourable friend in the Legal Practitioners' Act will 
secure that for the area to whicp. the Legal a titi~e s' Act extends that 
women may be enrolled as pleaders and mukhtears. But it will only 
secure this for the areas to which the Legal Practitioners' Act extends. 
There are several areas in India to which the Legal' Practitioners' Act 
does not extend, and I will merely cite the case of the Presidency of 
Bombay as being the most important. I presume, Sir, that the purpose of 
my Honourable friend is to. secure that women shall be as eligible as men 
for enrolment in all the various grades of legal practitioners. This is 
not done by this Bill, and I submit, Sir, that the Select Committee ap-
pointed on the motion before the House could scarcely amend the Bill 
so as to secure the object which my Honourable friend has in view. 
It nould not, I think, be amended, in particular. because of the fact that 
an amendment of the Bombay Act will require the sanction of His Ex-
cellencv the Governor General· under the Government of India Act, and 
that sanction has not been obtained. Honourable Members will remember 
the discussion on the Resolution moved, I think by Mr. Joshi, if I 
. remember aright, when Dr. Gour moved as an amendment to the Resolu-
tion about the disqualification of women ~ m being electors to the Indian 
Legislative Assembly to the effect that the sex disqualification as regards 
legal practitioners should be removed. Sir, we consulted Local Govern-
ment('l upon that question bnd the opinions have been placed in the Library. 
I hope that they have been seen by Honourable Members. If I may' 
summarise those opinions, the general opinion is that whilst there is no 
sue.stantial objection to making women as eligible as men to enter upon 
a career as a legal practitioner, the question is one which in the present 
condition of India should be decided by Indian opinion and Government 
should not attempt to guide that opinion. We referred the question 
to the Standing Committee attached to the Home Department and they 
~d ised that when the next stage of the Bill is reached, Government 
should point out the defects of the Bill and endeavour to obtain the view 
of the F{puse as set out above. Tbey advised that Government Members 
should not vote on this question, but if the House does accept the prin-
ciple, Government should underlake to bring in a Bill which will secure that 
the principle is accepted. The Government of India, Sir, have accepted the 
advice of the Standing Committee. They would like, therefore, to obtain the 
opinion of this Assembly on the general question. on the general 'principle. If 
this Assembly accepts the principle that women should be as eligible as 
lllen for enrolment in all grades of legal practitioners, then dovernment 
is prepared to draft a Bill, which will really give effect to th4' Bill. Sir, I 
suggest that, if 'my Honourable friend will agree. such an opiniq,Tl could be 

~ained upon the motion now before the House. If it is decided on this 
l 
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motion to refer this Bill to a Select Committee, that Select Committee 
need not meet, and the accept&nce of the motion now before the House 
could be regarded merely as an acceptance of the princI}>le to which I 
have referred. Government would then draft a Bill and would introduce 
it in the Legislature as early as possible. Of course, the fact that Gov--
~ nment is neutral means, I need hardly say, that Members of Council 
will n t t~, but that all other official Members may vote as they please. 

Dr. H. S. Gour: May I, Sir, interpose at this stage of the debate to 
_ explain my position with reference to what has fallenfrom the Honourable 
Mr. Tonkinson? The motion before this House is for reference of my 
:Bill to a Select Commi1!tee, and under the ruling of you, Sir, this House, 
if it adopts my motion, will only commit itself to the principle of the Bill, 
.namely, that women Should be eligible to practise at the Bar as men. 
The Bill will then go to the Select Committee. If acting upon that prin-
ciple, the Government introduce a measure giving effect to the principle 
accepted by this House, I shall not convene a meeting of the Select Com-
mittee, and in that case the Government measure will replace my measure. 
'That was my intention, and it is with that object in view that I made it 
clear in my opening speech that if the Government feel that the object my 
Bill has in view can be better served by a larger measure introduced by 
the Government, I shall not make further prOgress with the Bill. With 
:these reservations, Sir, I move that my motion that the Billl should go to 
-the Select Committee should be voted on by the House. 

Sir Deva Prasad Sarvadhikary (Calcutta: Non-Muhammadan Urban): 
'Sir, I desire to give the principles of this Bill my hearty support. It has 
been long overdue. We have had Indian lady doctors-and very capable 
Jlldian lady doctors for the matter of that-for many years. Before any 
'Other University thought a ~ it, my University-it is nearly 40 years 
now-admitted a lady graduate and _ she graduated in Medicine 
later. Women law practitioners are not rare in this country. 
1n solicitors' offices and elsewhere they are doing good work, and the 
latest report from England really takes away all the conservative objec-
tions tllat were so long held in England, which has been behind hand of 
,.Calcutta in admitting ladies as grady-ates. The particular l.ady Bac!helor 
'Of Law, to whom reference has been made by Dr. Gour, IS one of the 
most distinguished graduates that the Calcutta University has turned 
'Out. There was another before her whom the Calcutta High Court"ftid 
not see its way of admitting. We are changing opinions faster in these • 
matters than in the West and I think this Assembly should give its sanc-
tion and blessings to the principles of this Bill, and I think also that 
what Mr. Tonkinson has indicated would be the best way of proceeding, 
'because that would be a .comprehensive all-India measure. • 

Jrlaulvi Jliyan Asjad-ul-ulah· (Bhagalpur Division: Muhammadan) : 
,(The Honourable Member spoke in the *Vernacular.) 

Xhan Bahadur Sarfaraz Hussain Xhan (Tirhut Division: Muham-· 
madan): Sir, I did not mean to speak on this si~ e ~ esti n, but. as 
a Behari Muhammadan friend of mine· has spoken l.D thIS House, I am 
compelled to rise to sav that the view he has te.ken cannot be the view 
'Of Ifny cultmed Muhammadan or of any se~si e man, from our part of 
the countrv. liThe view he has expressed IS opposed to common sense, 
____ ....,.,.--___ _ _______________ -----.-L _______ _ 

• .. The or;inal speech t ~ e  with an English translation will be printed iq a 
later issue of these Debates. n C}, ' 

• 
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ma~ty, civilization, and everything sensible. . Simply because a 
woman appean..' before the Court is it possible and reasonable to suppose 
that the judge would pass an opinion in her favour? That is silly. I 
need only say this much that a Muhammadan cannot possibly tolerate 
such an expression of opinion in the House openly as has been put forward 
;)y my Honourable colleague and I oppose it, and support· Dr. Gour. 

Khan Bahadur Abdur Rahim Khan (North-West Frontier ~n e ~ 
Nominated Non-Official): Sir, I have much pleasure in supporting Dr. 
Gour. My Honourable friend who has just spoken in Urdu, was prompted to. 
oppose this Bill from a chivalrous spirit because he does not desire that 
our fair sex should have the duty of appearing before the Court. . He 
did not mean it in another sense. I have much pleasure in supporting. 
this Bill on the following grounds. We know that a' good many ladies, 
especially purdah nashin ladies are very badly handicapped. When they 
want legal advice! on account of the purdah system, they cannot consult 
SDY barrister or pleader, so if we have lady barristers or eade ~ 

or even M ukhtars, I think we will be doing justice to the 
fair sex. Moreover, Sir, India is now advancing. The old 
days are gone and our women must come into the field, and even 
those women who are married. I think they will be a great help by work· 
ing at the Bar. Though I come from a very. backward Province, I must 
say in regard to the remarks which have fallen from the lips of my Hon-
ourable friend to the effect that the courts will be prejudiced, that there-
is some truth in that, but still I think it will be a great trial for our 
judges to exercise their impartiality. Another thing which has not been 
brought to the notice of this Honourable House is' that the presence of 
ladies as barristers in court will make the judges and the barristers be-
have themselves. 

Rai Bahadur S. N. Singh (Bihar and Orissa: Nominated Official): I 
rise to say a few words in regard to this question' as there has been con-
siderable stir about it in Bihar and Orissa. In that Province of Bihar 
and ,Orissa, a lady qualified herself for the legal profession aftelL-passing 
the {necessary examinations, but when she applied for permission to 
practise at the ~ , she was told that, as the law stands, she could not-
obtain that permission. The Patna High Court also took the same view. 
ifow, Sir, we all know that there are ladies in other parts of the world: 
who have qualified themselves for the legal profession, and have been' 
practising at the Bar, and there is no reason why the same treatment-
should not be accorded to our ladies in India. There is, Sir, a keen 
Jeeling in regard to this matter,especially as t e~e is no ~est ti n on 
ladies qualifying themselves for the legal profeSSIOn, but It ~ strange· 
that as" soon as they qualify themselves for the legal profeSSIOn, they 
should be told that they cannot practise at the Bar. As we all know, 
there are hundreds and thousands of female litigants in all parts of 
India and as things stand at· present, they can communicate with their 
male 'lawyers only through some men, some of w ~m ~ e illiterate, and 
the result is that in so many cases, the cause of JustICe sllffers. For 
these reasons. Sir. I think the principle of the Bill should be accepted. 

(a4n Honourable Member: "The question may now be ~t. ") 
~ 

Colonel Sir 'Henry Stanyon I. (United Provinces: E ea~.  Sir as a 
~m e  of the European. Bar in this country I give my support to the-

~ 
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principle contained in this Bill. I agree with what the Honourable Mr. 
Tonkinson has pointed out that the Bill itself, which proposes that 'the 
word" person" in the Legal Practitioners' Act should include a woman, 
will not carry out the purpose which is desired and may )ead toembar-
rassment. I do not at all indorse the apprehensions which were advanced 
by my Honourable friend who spoke in Urdu. Our Judges and Magis-
trates are ~ be subjected to a good deal of trial by legislation which is 
going to alter the law; and many things have been said about them; 
but I do not for a moment apprehend that susceptibility to female channs 
will take them away from justice. My friend was alarmed lest a young 
female  advocate should carry away by her charms the judge, the witness, 
and even the pleader on the other side. I do not apprehend that. He said 
that the remedy which the public would find for that state of affairs would 
be t"o have ladies on both sides, and that would take away practice from 
the male practitioners. I do not know what would be the result of having 
ladies on both sides; I would rather not attempt to speculate; but I think 
the time has gone by when we can claim disqualification on the ground 
of sex. Women have proved themselves qualified in every department, par-
ticularly in the medical department, as pointed out by my friend Sir Deva 
Prasad Sarvadhikary; and there is no doubt whatever that in this country 
women lawyers of ability, experience and trustworthiness will be a great 
help in dealing with clients who are unable to emerge from the pardah 
to consult male advisers. 

For all these reasons, I support the principle of the Bill. 

The motion was adopted. 

THE CASTE DISABILITIES . REMOVAL (AMENDMENT) BILL. 

1lr. X. Kuppil Kayar (West Coast and Nilgiris: Non-Muhammadan 
Rural): Mr. President, in asking leave of the House to introduce my Bill to 
amend the Caste Disabilities Removal Act of 1850, I wish to express my 
regret for my inability to bring up this matter earlier because of certain per-
sonal disabilities and because of the trouble in Malabar-I have very little 
to add."to what is stated in the Statement of Objects and Reasons and I 
• wish only to explain a few points so that Honourable Memben> may l?learly 
understand the difficulties w i~  it is sought to redress. Act XXI of 1850 
provides that any law or usage which ioflicts on any person forfeiture of 
rights or proper\y by reason of his renouncing his religion-or 
being deprived of caste shall cease to be enforced as law. Let 
me mention at the very outset that the present Bill is neeessitated by the·' 
peculiarities of the law which govern certain communities that exist in cer-
tain portions of two districts on the Malabar Coast. The MarumakathaYllm 
and Aliyasantana Laws are peculiar to the West Coast and I think nothiI1'g 
like them exist anywhere else in the world. The Aliyasantana Law agrees 
ill the main with the Malabar Marumakathayam Law. Under" Maruma-
kathayam Lawall rights of male members to the tharawad or joint family 
and the property dies with them, their wives and children having no share 
as each of them belongs to the tharawad from which the wife comes. 
The thara'Vad or family is perpetuated through the female members such 
as all the sisters and nieces and their daughters and so on. One basic 
princi:ele ;?n which the law ~tands is that no partition is allowed except 
with the consent of every member of the family, and in practice, generally • 
Iurlition is "'an exception. To take a. .£oncrete example a tharawad is 
composed' of X, Y, Z, three sisters and A, and B, two brothers and all, the 
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children of X, Y; Z, and all the children of the daughters of X, Y, Z and so 
on, "with the eldest member as Karanavan or head man who manages the 
family property f From this we see that membership of a tharawad runs up 
even to hundPEids. It is therefore not difficult to discern the troubles 
that will arise when one of the members of such a large family becomes 
a convert or is deprived of caste, but still insists  on his or her civil rights. 
To say that such a convert is entitled to joint residence, jointilless, parti-
cipation in the performance of religious ceremonies and in the guardianship 
over the minor members of the family, etc., is simply outrageous. That 
a person who becomes a convert or has lost caste can occupy the office-
of KaranavaA and discharge secular and religious duties appertaining to that 
office is inconceivable. I submit that in my opinion the right to be a 
Karanavan with powers of management cannot be a right to property 
which is saved by Act XXI of 1850. I further submit that I consider a 
right to joint mess or 'living, and participation in the family ceremonies. 
cannot be such rights. A convert therefore forfeits these and similar 
rights by his change of religion under the general law and, usage, and the Act 
XXI of 1850 ought not in my opinion to operate to prevent the forfeiture 
of these rights. But, on the other hand, suppose it is contended that 
Karanavastanam is a right protected by the Act. This' is not merely a. 
hypothetical case, for, befote the rebellion-though as a consequence of 
which I know of no as~I say, before the rebellion, there was a suit pend-
ing in a District Munsiff's Court where a Nayar convert was claiming his. 
right to be the Karanavan of the tharawad. Even if -it be contended that 
Karanavastanam is a right protected by the Act, the interests of the family 
I think require that a convert Karanavan must not be allowed to exercise-
his sway against the will of the rest of tIie family. A Karanavan, repre-
senting the family, interests himself and participates in several func-
tions all or most of which have their foundation in religion. By change 
of religion, he is effectually prevented from representing the family in 
those concerns. He becomes incompetent to participate in the family 
ceremonies and he cannot organise or supervise them. He cannot enter 
the fa.mily house without polluting. He cannot direct the family dis-
cipline. He cannot join the family mess. He is disallowed from being 
the g'q'l.rdian of the minor members. He becomes disqualified in ~e. e aI 
other ways. His continuing -to deal with the family property, unconnected . 
with the matters noted above, as a manager by birth-right which he cannot 

~ discharge owing to his change of religion, would result in the curious. 
spectacle of the family having two representatives, one to officiate at func-

• < tions which the convert cannot attend to, and the other to exercise the 
resiliuary powers of management. Such a state of affairs would lead 
to confusion and complete dislocation of the family management. One ex-
ample of the absurdity of the existing law, if literally interpreted, may 
be that it may not be possible to sue to forbid an apostate Hindu from en-
tering the. holy precincts of the family temple. The tharawad has no 
need for a convert who is for all intents and purposes' nothing more than 
a dead branch of it. I may here mention that in some castes all the-
formalities and ceremonies on death are performed when a member becomes 
a convert or loses his caste. I am sure the Legislature when it passed 
Act XXI ~ 1850 had not considered the peculiarities of the Malabar Law 
which has not the safety valve of partition. It could hardly };lave been 
the intention of the Legislature to cause disruption or to offend ·tbtl reii-

I gious feelings and susceptibilities of the other members of the family by 
(lontinuing in a convert rights, s ~ as already mentioned, which. from the 
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very nature of things could only be exercised by one who continued to 
be a member of the corporate body. . 

The Madras High Court has found a difficulty in a m~nisin  the prin-
ciples of .Act XXI of 1850 with the essential characteristics of the law on 
the West Coast. The recent Full Bench decision of the Madras High 
Court (Pathumma ver8U8 Raman Nambiar reported in I. L. R. 44 Madras 
at page ~  makes extremely desirable that a convert member's rights 
in a Hindu Marwnakathayam or Aliyasantana family ought to be made 
clear. It was decided by a Division Benoh of the Madras High Court in 
a case (Kunhichekku ver8U8 Sydia Aruncaden reported in 1912 Madras 
Weekly Notes, page 286) which went up from Malabar that conversion of a 
I:l.ember effected a dissolution of the joint tenancy and created a tenancy-in-
common as amongst the coparceners of the family. 

This decision enlarged the rights of a convert by giving him a right to 
partition, though it, at. the same time, prever;ted the anomaly of a con-
vert Karanavan. managing the Hindu ¥arumakathayam family or of a 
convert member insisting on his right of joint residence, etc. This inter-
pretation of the rights of a convert was not, however, accepted as correct 
by the Full Bench referred to above who held that change of religion of 
a member· did not work any change in· the impartible nature of the co-
parcenary. Giving the convert a right topar1iition will adversely affect 
the interests of the family. I would .put a premium on conversion-a result 
which would be undesirable from the Hindu point of view. It would 
enlarge· the rights of the n e~a result not intended by the Statute. 
There· would be still another danger. The proper method of partition hav-
ing been held by the Madras High Court to be per 8tirpes (and not per 
capita), a convert member could get & pretty.large slice of 1t1e family property 
by his conversion. For example, in a fainily'of one brother, one sister and her 
halt a dozen children, the brother bepoming a convert might claim half 
the family property. In ordinary cases, this kind of thing is rendered 
impossible as partition can take place only with the consent of all the 
members, who can therefore arrange their respective shares as they choose. 
It may also be noted that one of the Judges .. who constituted the Full 
Bench, Kumaras.wami 888tri, J . observes:' .. I am of opinion that all 
that ~e. convert is entitled to i.s to continue to reside in the house *nd be 
• maintained as. before if the other members are willinlt or to get separate 
residence and maintenance allotted to him if the other members refuse ". 
This is however only an obiter dictum. The Full Bench further ~ es 

Hs opinion whether a Karanavan after change of religion could continue 
to be the Karanavan. Chief Justice Wallis observes in this connootion: "The-
question'of the plaintiff's right. to succeed to 'the office of KaranaV8Q is 
not before us and I express no opinion about it. as it may involve other 
considerations". It is not, however, difficult to foresee the troubles 'lUId 
complications which may arise from a .bad preoedent due to mis-construo-
tion of existing provisions and, therefore, I claim the Legislature-must now' 
intervene and make the law clear and unambiguous. I do not wish to 
go into the law in Indian States, but if we are to judge in a matter of this 
sort from what exists in Cochin and Travancore, where MarUI:'lakathayam 
prevails, then also an amendment in the present Act here to make it. at 
least clear is necessary. I may add I have made provision for the con-
vert's.enjoyment of the individual rights capable of separate enjoyment. 
What is aimed at is to prevent injury to the family V\-ithout at the same 
time jeopariising the rights of the convert. The Courts have very often I 
held t ~ the most important right of tt..e member of a Marumakathayam 
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or Aliyasantana family consists in the right of being maintained out of 
the family proputy. By the present amendment the convert's interests 
. regarding this would be preserved, while at the same time the family would 
be saved from any danger of disruption and of interference from t ~ con-
VErt. It is hardly necessary to add that where a member is readmitted 
into caste no question at all arises, or where the convert is th'e sole sur-
viving member his right to the whole property remains uncontested, or 
that nothing in my Bill prevents any private arrangement that may be 
arrived at with the consent of all the members of the family. The Legis-
lature owes an amendment of the present Act to the invariably large number 
of other members of the family who will all become social outcastes if, 
due to the existing law, they are forced to mix up with the convert. I 
therefore consider an amendment, in the form suggested in my Bill, is 
both necessary and expedient. In spite of the discouraging remarks from 
my Honourable friend Mr. Subrahmanayam, against attempts at legislation, 
I now beg to mo;e for leave to introduce the Bill. 

The motion was adopted. 

Kr. K. )(uppH Nayar: Sir, I introduce the Bill. 

THE MONEY LENDERS BILL. 

Mr. Muhammad Yamin Khan (Meerut Division: Muhammadan Rural): 
Sir, I beg leave of this Honourable House to introduce the Bill which is 
standing in my name, called a Bill to license and regulate money-lending 
transactions and to limit the interest charged on loans of various kinds in 
British India. 

I may say, Sir, at the very begimiing that some section of my Bill may 
r.ot be liked by some of my Honourable friends here, and they may be 
supposed to be impracticable. But that question can be dealt with later 
aD. I would not mind even expunging those sections which might be re-
pugnam or which might not be practicable from any point of view later on. 
That matter will be considered when I come to the next motion of this Bill, 
r.ut so long as two main points which I really aim at from the point of view 
of U.;:) constituency which I have the honour to represen1r-that is, the 
zamindars and tenants class are provided for, I would not mind if all the 
\;rctions of my Bill are taken away. But I will try to show, Sir, that each 
s(oction which I have put down in this Bill has got a certain bearing on the 
uplift of eighty per cent. of the population of this country. 

Primarily, Sir, I deal with the question of granting receipts. What we 
'tee, Sir, hpre is that illiterate people, when they borrow some money from a 
money-lender and they go to make a payment towards the satisfaction of 
their old debt, the payment is written at the back of the bond, 
which is sometimes a registered bond. I think and I hope that 
those of my Honourable friends here who belong to the legal pro-
fession might have come across certain cases, as I have co.ne across 
tbem, of hardship caused to these people. I found, Sir, in several 
cases (in one of them I was myself a little bit concerned) that tne stipul-s-
, tlOn was, as it invariably is, that whatever money is paid towards the satis-
faction of the bond, would be entlored at the back of the bond. Without 
that, no excuse will be listened to.· A man borrows Rs. 5,000 and goes and 
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makes a payment of Rs. 4,000, which is entered at the back of the bond. 
I.uter on the money-lender if he wants to be dishonest, wbat does.he"do? 
He makes a rl'lport at the police-station-" I ,have lost my bond; such and 
such a paper, and other valuables have been lost" . . . . ~ 

IIr. President: Order, order. I must point out to the Honourable 
1lember tlJ#lot he is going into too great detail. This will be appropriate 
when we come to clauses 8 and 9, but at this stage I cannot allow him 
to go into th,e question in such elaborate detail. 

Mr. lIuhammad. Yamin Khan: I was saying, Sir, that this was the 
lrinciple underlying the Bill; I was not dealing with the clauses. As I 
was saying, Sir, he puts up an advertisement and offers a reward and then 
naturally he can prove that his bond is lost; then, later on, he applies for 
-a copy from the Registry Office and he gets it and sues in the civil court 
for Rs. 5,000 plus interest although Rs. 4,000 has been paid np. The 
cebtor may say tliat he has paid Rs. 4,000, but the court will not listen in the 
absence of a receipt . .,' . 

1Ir. President: The Honourable Member is still discussing the details 
of th€ Bill. If he will consider what he has been doing he will see that his 
speech is an appropriate speech only to the motion that such and such a 
cloose do stand part of the Bill. He is entitled to say now briefly that 
certain practices prev'ail and that this Bill is necessary in order to remedy 
grievances arising out of those practices; but I cannot allow him to use this 
stage to discuss the details of those grievances or of the remedies which he 
has embodied in his Bill. . 

1Ir.II1Jb ammad. Y&min Khan: Very well, Sir, this is an argument which 
I have set down in the Statement of Objects and Reasons. 

. Mr. President: That justifies him even less in making remarks of ,this 
f.ntv.re at this stage. 

1Ir. lIuhammad. Yam.in Khan: I shall be very brief, Sir. Another 
pract"ite prevalent is this, that these b'Ttai khataB which are usea hf these 

• money-lenders are not properly bound. I do not know what ha.ppens in other 
provinces, but in my province in the United Provinces generally this bhai 
khata is a heap of papers tied together with a string and any leaf C3D be 
taken out or .inserted in at any time; and suits are filed on the basis of 
these bhaikhataB. I want to 'remedy this defect by providing that when 
a suit is brought on the basis of such a bhai khata that bhai khata should 
have been produced before the income-tax officer, or that he can bring a 
'sJIit on other properly kept account books, as provided in the Indian Evidence 
.Act. 

There is another object in my bringing this Bill forward.'. When a 
money-lender lends money, he takes all kinds of security. He gets either 
a registered bond or a simple bend that is witnessed by different people; 
l'ut when he has received the money he does not grant a receipt, and an 
illiterate. person has to depend upon the good faith of this money-lender. 
I wish to provide that it should be incumbent on the money-lender to grant 
1\ receipt- in every case and that it should be made penal if he does not give • 
(\ receipt. If a money-lender does not. keep a proper account book, the) 
<'nly resultltwill be that he cannot sue jln the basis of that account book; 
llothiggCfnore than that. 
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But 'these are secondary sections. The only two sections on which I 
want to lay stre8S upon and for the purpose of which I have brought this. 
Rill forward are those relating to the granting of receipts, and providing 
that the interest should not accumulate to more than the principal sum. 
That is the old Hindu law, the Damdupat rule. Before 1855 tht law as it 

< stood in India was that Muhamm8dans did not recognise any kind of interest;. 
the Hindus recognised it only to the extent that the interest could not 
!I.e-cumulate to more than the principal sum lent. But in 1855 an Act was 
passed-Act XXVIII of 1855-which gave power to courts to grant a decree 
for the interest that_ has been a"areed upon; and this has been misinterpreted 
b:' certain High Courts to mean that the old Hindu law of Damdupat had 
been superseded. But certain High Courts like Bombay, Madras and as. 
I have heard from my Honourable friend, Sir Sarvadhihry, the Calcutta. 
High Court; also still hold that the Damdupat rule prevails in spite of the 
Act. In Bombay, I have heard that the Damdupat rule holds good only 
when both the parties are Hindus but that it is not recognised when the· 
e:reditor is a Hindu and the debtor belongs to any other caste. My friend, Mr. 
Samarth, is not here; but my other friends from Bombay can bear testimony 
tv what I say. What I want is that this Damdupat rule should prevail 
root only as between Hindus and Hindus, but as between Hindus and 
Muhammadans as well and between any class of the' community. In some 
presidency towns, in the Allahabad High Court and other High Courts this 
Damdupat rule is not recognised and the court grants decrees for the sums 
agreed upon and to the extent it accumulates. A recent case that happened 
C'l!.ly three'or four days ago bears testimony to what I say. The whole House 
will be shocked to hear such a kind of agreement as is reported in the Pioneer 
~ the 15th February. A case was decided on the 13th of February and in 
that case for a principal of Rs. 400 a decree was granted by the HonourablE>-
the High Court of Allahabad for Rs. 66,98,731-2-0. Another case in Calcutta. 
which was reported in the Leader of the 26th May 1922 was one in which 
a son-in-law sued his father-in-law for Rs. 7,16,800 while the sum which 
had been lent originally was Rs. 350 only. It is this kind of case t ~t I 
want to remedy by providing that the interest shall not exceed the amount 
~nt. that is the chief object. I represent the zernindar and tenant c1asses. 
and it is 8 great hardship to them. We find every day in every civil court 
there is a huge list of properties which are sold by auction, simply because of 
the Il8cumulation of interest. Several of my friends who belong to the 
United Provinces might be aware that a big family, a leading family, the 
pTemier family in fact in Moradabad was ruined in one day because of the 
accumulation of interest on an old bond which was originally for a very 

small sum. That went up accumulating and they were absolutely 
~ 1'.10{. ruined. It is for the protection of this class of people that I 

have brought forward this Bill. It is of course in no way disadvantageous 
to the mor:ev-Iender. What I am asking in this Bill is that the money-
lender s ~ d come forward and claim his money as soon as his m.oney is 
doubled, and he should not sit quiet to take away the property of the zemin-
dar. He should come forward and take the assistance of the Court, as soon 
ail it doubles. This will afford an opportunity to a zemindar to t ti~ twice 
as to wbether he should part with his property n9w and not be under any 
fulse shame so as to lose the whole property ultimately. I want that a 
protection of this nature should be given to persons whom I have the honodr 
't •• represent. If .there is any claus\in my i .w i~  does n ~ 83ect people 
. of the other prOVInCeS, they need not accept thIS BIll. That IS w ~' I.~ a e 
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put down in my Bill " It shall apply to the whole of British India unless 
Hily part thereof is exempted by the operation of the Act by the Governor-
General in Council ". So if people from other provinces find that dt is not 
suitable to their province, they can ask the Loco.! Government not to make 
my Bill applicable to their province. But if the views of tEe Local Govern-
ments are invited, you will find, Sir, that they will admit that the remedy 
which I have suggested is really needE¥i. I therefore ask this Honourable-
House to ~nd their support to my Bill and give me leave simply to introduce 
this Bill. Of course, at later stage if they find that it is unworkable or that it 
is not wanted by the country, they may throw it away or take away any of the 
sections from the Bill, and I won't mind it. But I can assure this House 
that it is very badly needed for my province. A Bill to remedy this evil 
was moved, I might inform this House, in the United Provinces Council and 
there it was rejected on the ground that it was beyond their jurisdiction to-
ccnsider it. That is the resson why I have brought this Bill here. The-
vihole matter was very ably dealt with by the late Khowajah Ghulam-us-
Saqalain in the United Provinces Council, and as I have already pointed out, 
that Council considered that it was beyond their jurisdiction to consider 
sllch a Bill, and so this time several Members have written to me to push 
this Bill in this Assembly. My request to the Members from other pro-
vinces is that, if they do not like this Bill to be made applicablt> to their-
province, they should not deprive my province, where this is very badly 
needed of having such a. useful meas.ure. Therefore, I beg that this House-
may kindly grant me leave .to simply introduce this Bill. I also request at the-
same time that the Government also may be good enough to take a 
magnanimous attitude towards this Bill, and that they should not oppose it. 

llr. P. B. Haigh (Bombay: Nominated Official): Sir, I fear that, in 
spite of the pathetic appeal contained in the closing words of my Honour-
able friend, the Mover of this motion, I must nevertheless ask the House to. 
refuse leave to introduce this Bill. 

Before, Sir, I proceed to deal with the provisions of the Bill as it stands. 
on the paper, I wish to make two preliminary remarks. The first is this. 
My Honourable friend has quite omitted to call the attention of the-

~ to the fact that this question of usury and dishonest transactions. 
on the part of money-lenders has formed the matter of consideraiion by 
the Government. The matter hloB been considered by the Government of 
India at great length, and 8.S a result, they passed Act X of 1918, an Ac. 
to give additional powers to Courts to deal in certain cases with uS.9rious 
loans of money or in kind, and it is the contention of Government that the 
measures proposed in this Act provide a far more effective remedy tha:r.t 
those that have been suggested by the Honourable Member. I think my 
Honourable friend might have referred to the existing previous legislation 
while making his motion. ., 

The second point I desire to press upon the House is this. T!le Honour-
ahle Member on two or three occasions in the course of his speech ex-
pressed his willingness, ~ en his eagerness, to throwaway practically every 
clause in the Bill if it did not meet with the apprm·al of the House. Now, 
Sir, I s ~mit that this is not the first time that this thing has happened 
in the course of this Session. Onl,y a few days. ago another Honourable 
~ ~m e ~ ~ forward a Bill ~ provide a specific remedy for certain .J 

grievances,. and In the course of hIS speech he suggested that that remedy 
should be i!ut out altogether and that _ the Select Committee should pro_J 
vide anQl;her. I submit, Sir, when an 1l0nourable Member wants to briuo-

<> 
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forward"a Bill, he ought to give due consideration to the provisions of 
it, and not invitl& the House to cut them out at their leisure provided only 
the Bill is introduced. 

Now, Sir, I shall turn to the ac'tual pro'visions of the Bill. I shall of 
(lourse bear in mind your warning and I shall not deal with them in detail. 
The Bill contains three main provisions. First of all, the definition and 
of registration of money-lenders and the imposition of certain restrictions on 
:their methods of keeping accounts. Secondly, a provision for the restric-
tion of the amount of money that may be advanced to certain persons, and 
thirdly the clauses that refer to Damdupat. 

Now, Sir, as regards the first question, the definition of registration of 
money-lenders. I have no doubt that all Honourable Members have 
studied the proposed definition in the Bill. f confess, Sir, that it seems 
to me that we are no nearer the definition than before this Bill was intro-
-duced. The question of regishation of money-lenders was one' of the 
~ esti ns specifically considered by the Government of India prior to the 
legislation that attended the Bill of 1918. All Local Governments were 
:then consulted on the matter, and with your permission, Sir, I shall 
read the replies of some of the Local Governments on this subject. They 
were all unanimous that the definitions of the terms • money-lender' and 
the registration of money-lenders  were practically unworkable. The 
Government of Madras reported; 

.. The registration of money-lenders would be a formidable and almost impossible 
'Ludertaking and would be so far from complete as to be useless. Nor does the 
Governor in Council consider that any useful results would be produced by compelling 
:money-lenders to keep accounts or give receipts from counterfoil receipts books." 

The Government of Bombay said: 

.. The problem of dealing with money-lenders in England is totally different from 
, .. hat of dealing with them ill this Presidency, and arguments from the success of the 
Money-lenders Act in England are in the view of the Governor in Council full of 
danger. In England a small 'and fairly well defined class of professional lenders 
<eatering for a comparatively small class of borrowers has been taken under control 
without difficulty and without, iuterfering with or unsettling the whole of the, credit 
.system of the country. In India practically everyone with a little money i'l,' hand 
lends if;'.lout, and the agriculturist who has saved a few rupees is often quite as 
.. apacious' as any savkar. Registration of money-lenders would represent en m~U  

~i i ties in India and in fact ma.y be said at once to be impracticable_ Even to 
arrive ... "t a satisfactory definition of • money-lender' would be a hopeless task." 

The Burma Government,-but I will not read, Sir, any more of the 
opinions in deiail,-was of the same opinion. The Central Provinces Govern-
n"entwas of the same opinion. The Lieutenant-Governor of the Ujlited Pro-
vincf-s thought that •. all ideas of registering money-lenders insisting on 
their keeping books and the like are quite out of the question." 

Well, Rir, with this consensus of opinion 1 would ask the Assembly 
whether it is possible for the Government of India to take any other course 
:than to ask the House to reject this Bill. It is impossible for us to suggest 
that legislation should be carried through which all the Local Governments 
find practically unworkable. ' 

But. leaving that aside for the moment, suppose that these money-
lenders were registered. What would be the immediate effect? 'it would 
.;nean immediately. the imposition of great restrictions on the number of 
persons who could lend money. 'Cwo results would follow. :f'irst of all, 
the rate of inte ~st would immediately be raised by those who t ~ lend 
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• money, and secondly all sorts of subterfuges would be adopted by those 
who are prevented from lending money in' order to do it clanq,estinely. 
Moreover, the Bill provideS', as will be seen, for the punishment of those-
who lend money without registration. Now, imagine thd amoUnt of cor-
ruption 

Mr. lIuha\D.Dlad Yamin Khan: The Bill provides punishment for not, 
giving rei!"eipts, not for not registering. 

~ P. B. Haigh: 1 beg the n ~a e Member;s pardon .. The Bill 
provides penalties for those money-lenders who, having registered them-
selves, fail to comply with the numerous restrictions which are imposed 
upon them by this Bill. Now, I ask the House to consider the amount 
of oIlpression and extortion that sort of thing might lead to. The whole 
.result would be to interfere to a very great extent with the money-lending: 
system of the country, and I would ask Honourable Menibersto remember, 
as no doubt t ~y will, remember, that. whatever hard things may be said 
against money-lenders as a class or individuals in particular, the fact 
remains that the money-lender is one of the most useful members of 
society in this cc.untry. The Honourable Member says:' • 'QueRtion "t 
But how is a vast agricultural country, especially in those tracts where 
the ryotwari systein is prevalent, how is it to be carried on at &ll if: 
money is not available for agriculturists? Agriculture cannot be carried 
on without borrowed capital. The Honourable Member says: .. Co-opera-
tive Societies "! How many co-operative societies are there as' yet in this 
country? Does he 'not realise that co-operative money-lending, in spite 
of the great st,rides that it has made, is still in its infancy, and that, if 
we were to strike a blow at the common system of lending money in this. 
country, the result would be disastrous? Then, Sir, there is another 
startling section in the Bill as it stands, No. 12. I do not know if this is one 
of the sections that the Honourable Member proposes to throw out . 

.. No Court shall take notice of" o:>r pass a decree on a pronote or a simple bond 
which purports ~ a ~, been executed by an illiterate person for & sum of more than 
fifty rupees .  .  .  . 

Well, now imagine what that means. 
diate'l.y at the credit of millionso£ rayats. 

It would strike a blow imme-

Mr. 'l(ubammad Yamin Khan: May I, Sir, rise to a point of order? My 
friend is reading section by section, while I was not allowed to deal with 
the Bill in that way. I would have explained the section. 

Mr. President: I must ask the Honourable Member to refrain from 
these interruptions and to resume his seat. 

IIr. P. B. Haigh: 'Sir, perhaps I maY\be permitited to point out that 
I am endeavouring if possible to deal with the principles of the Bill aI}d 
I pointed out that it contained three main provif'ions and this is one of 
the provisions. That is as near as we can get to any principles in the Bill. 
However, we may take it that that section, w i~  I submit condemns itself, 
is one of those which the Honourable Member is willing to jettison. And, 
so, finaily, we come to No. 13 . 

.. No.. person shall be entitled to claim as interest an amount exceeding in thti 
'aggregate the principal SUIn originally lent." . 

~ ) 

In other words, he wishes to int";lduce universally the rule which is 
n~ 'as Damdupat. Well, now, Sir, last January, I think, the House 
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t nsid~ a separate Bill brought forward by an Honourable Member, 
w.hose name stc.ilds on the paper also to-day, dealing simply and sqlely 
with this question of Damdupat. He moved a Bill to amend the Interest 
Act of 1839, and the House on that occasion refused permission for the 
13ill to be introduced. A speech was made 

1Ir. Muhammad Yamin Khan: May I, Sir. point out that  that was 
the amendment of 

. Jlr. President:· The Honourable Member was given great latitude in 
.dealing with this subject and it is impertinence on his 'Part to interrupt in 
-this way. 

1Ir. Muhammad Yamin XhaD: On a point aiorder, Sir. My Honourable 
:m.end is referring to a totally difierent Act which was rejected on different 
.grounds, Sir. 

Jlr. President: Order, order. If the Honourable Member who is replying 
(Mr. Haigh) is out of order, the Chair will deal with him. The Honourable 
_Member was given great latitude, and I advise him to remain in his seat. 

1Ir. P. B. Haigh: Sir, my Honourable friend is quite right in saying 
that I am referring to a different Bill but the provisions in that Bill 
amounted to exactly the same thing as that laid dow!! in section 13 of the 
_Eill which we are now considering. It dealt with the question of Damdupat. 
Now, I have no doubt that -most of the Honourable Members present 
heard the speech -of the Honourable the then Home Member on that 
>occasion, and I do not propose, in the very brief time at my disposal, to 
go through all the arguments at length. The point I wish to make is 
-that . Damdupat, though in itself a very well meant rule, is really a 
-very primitive expedient. It lays down no period within which interest 
"may be allowed to accumulate up to an amount equal to tqe capital. For 
instance, the rule is this, that the amount of interest claimed at any 
-one time must not exceed an limount equal to the capital. It takes no 
count qf. previous payments of interest and if a suit is brought at the elid of 
three years, there is nothing to prevent, as far as the rule goes, the person 
bringing the suit from recovering interest which amounts-to 33 per cent. 
'per aWlum. On the other hand. if a suit is brought at the end of fifty or 
30 years, the rate of interest is enormously reduced. It is in fact a clumsy 
. v.-ay of regulating the rate of interest. The que!;tion of regulating rates of 
'interest has been gone into frequently. It was investigated by a Parlia-
mentary Committee in England and I think it has been universally eon-
deIr_ned by all those experts who are competent to deal with it. Moreover 
-there are several positive dangers about this rule or Damdupat. The first 
is this. If you have a rule of that sort in force, all payments which are 
made are immediately credited as interest, never anything against the prin-
-cipai. Secondly, it is a direct" temptation to the money-lender at the 
time when the bond is first made, to Muse the debtor to agree to have 
a much larger sum entered as principal than t.hat actually given to him, 
ill order to enable the creditor to recover a larger sum when he goes into 
Court. 'Thirdly, it leads to the practice of nominally winding up a trans-
action and beginning a new one so that the initial amount showti in t ~ 
Lew bond is very much greater than that originally lent. F )urthly, it 
compels t.he money-lender to bring ~s suit at the ea i~t possible 1I' .. 0ment, 
which,. with all d ~ respect to my Honourable friend's opinion, is nG:.-an 
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unmixed blessing-even to the debtor. I do not wish to keep the House 
iurther on this question of Damdupat, as the matter has already b:en. gone 
into and as we .shall possibly have to go into it at greaier length a few 
minutes later. But I submit,. in view of the willingness of my Honour-
able friend to throwaway the greater part of the Bill, and as he lays 
stress upon the question of Damdupat which has been qefinitely rejected 
by the H8use only a year ago, that leave to introduce this Bill should be • 
.refused. 

Mr. PresideDt: The question is: 

.. That leave be given to introduce a Bill to license and regulate money-lending 
transactions, and to limit the interest charged on loans of various kinds in British 
India ... 

(A Division was en~ed but it appeared to Mr. President that the 
<'all of the" Ayes" did not justify it.) 

Mr. President: I think I must ask those in favour of the Bill to rise 
in their places. 

Nine Members rose in 'their places, and accordingly Mr. President ordered 
-the bells to be rung and the division proceeded: .. 

}bdul Rahim Khan, Mr. 
Abul Kasem, Manlvi . 
. Akram Hussain, Prince A. M. M. 
Asad Ali, Mir. 
Asjad-ul-Iah, )faulvi Miyan. 
Ragde, Mr. K. G. 
"Bijlikhan, Sardar G. 
Jatkar, Mr. B. H. R. 

Muhammad Hnssain, Mr. T. 
Nabi Hadi, Mr. S. M. 
Neogy, Mr. K. C. 
Rajan Baksh Shah, Mukhdum S. 
Reddi. Mr. M. K. 
Venkatapatiraju, Mr. B. 
Wajihuddin, Haji. 
Yamin Khan, Mr. M. 
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Aiyar, Mr. A. V.  V. 
Allen, Mr. B C. 
Ayyar, Mr. T. V. Seshagiri. 
li!}jpai, Mr S. P. 
Barua, Mr. D. C. 
Basu, Mr. J. N. 
Bhargava, Pandit J. L. 
Blackett, Sir Basil. 
Bradley-Birt, Mr. F. B. 
"Bray, Mr. Denys. 
Burdon, Mr. E. 
-Cabell, Mr., W. H. L. 
Chat,terjee, Mr. A. C. 
Chaudhuri, Mr. J. 
-Clark, Mr. G. S. 
<lotelingam, Mr. J. P. 
Cnokshank, Sir Sydney. 
Faridoonji, Mr. R. 
Gidney, LIeut.-Col. H. A. J. 
Gmwala, Mr. P.  P. 
'Girdhardas. Mr. N. 
Gulab Singh. Sardar. 
ai ~ Mr. P. B. 
l:lailf'Y, the Honourable Sir Malcolm. 
lfolmJl, Mr. H. E. 
Hullah, Mr. J. 
Innes, tbe Honourable Mr. C. A. 
Jam2adas Dwarkadas, Mr. 

'hie motion was negatived. 

::I 

Kamat, Mr. B. S. 
Ley, Mr. A. H. 
Man Singh, Bhai. 
Misra, Mr. B. N. 
Mitter, Mr. K. N. 
Moir, Mr. T. E. 
Moncrieff Smith, Sir Henry. 
Mukherjee, Mr. J. N. 
Mukherjee, N.r. T. P. 
Nag, Mr. G. C. 
Percival; Mr. P. E. 
Pyari Lal, Mr. 
Rangachariar, Mr. T. 
Rhodes, Sir Campbell. 
Samarth, Mr. N. M. 
Sa.rns, Mr. H. A. 
Sarfaraz Hussain Khan. <Mr. 
Sassoon, Capt. E. V .. 
Singh, Babu B. P. 
Sinha, Babu L. P. 
Sohan Lal, Mr. Bakshi. 
Stanyon, Col. Sir Henry. 
Snbrahmanavam, Mr. C. S. 
TOPkinson. ·Mr. H. 
Tulshan, Mr. Sheopershad. 
Ujagar Singh, Baba Bedi. 
Vishindas, Mr. n. 

-
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" Kr. K. C. Neogy (Dacca Division: Non·Muhammadan Rural): Sir. 
I beg to move fur leave to introduce a Bill to repeal the Workman's Breach 
of Contract Act, 1859, and the Workman's Breach of Contract (A.mendment) 
Act, 1920. 

Sir, at this' late hour in the afternoon, I do not propose 'to inflict' a 
lengthy speech on the House, but I will briefly mention the points that 
ought to weigh with this House in considering this motion. Sir, Act XIII 
or 1859 was undertaken at the instance of the Calcutta Trades Association 
01' the ground that they were put to some pecuniary . losses by reason of 
'the fact that' artisans employed by the members of that body sometimes. 
wilfully refrained from carrying out contracts for which they had received 
advances. In the first instance, it was confined to the presidency towns. 
Lut later on the Act came to apply to the whole country, and I think I am 
right in saying that it is most extensively in operation in the province of 
Assam. Sir, in 1890, we find the Chief Commissioner of Assam 'expressing 
the opinion that this Act was serving the purpose of a transitional stage 
from a strict penal contract to one enforceable only in the Civil Courts, iii 
result which, in his opinion, all were anxious to reach. In this Bill, I seek 
tc) bring about that result which was contemplated by the Chief Comris-
sio1}er of Assam as early as 1890. About the same time we' find that the 
Secretary of State advised the Government of India to watch the working 
of this Act carefully, becl,'use he considered that its continued retention was 
I!ot without prospective dangers. In 1920, this Act was amended by Gov-
ernment, and as it appears from the Statement of Objects and Reasons of 
the Amending Bill, Government had come to the conclusion that this Act 
bad resulted in hardships in certain cases and that it was not suited to modern 
conditions in many respects. When that amending Bill was under considera-
tIon in the Imperial Council in 1920, general dissatisfaction was expressed 
by the Indian non-official Membe:t:'S that the Bill had not been repealed 
altogether, and among the non-official Members who suggested the totaI 
repeal of the Act on that oC0asion, was the Honourable Mr. Sarma. It is 
unfortunate that though he was here a few minutes ago, he is not iq this. 
Hous£Ujust now. He tabled an amendment seeking to repeal this AUt' with 
effect from the 1st of April 1923. Unfortunately, that amendment was ruled 
out of order. It will be seen that I have adopted this date in my Bill as 
the c1rJ.te from which the repeal should take effect. Of course, if this Bill 
i-; allowed to be introduced, and if it goes to a Select Committee or if it is 
caken into consideration • all at once at the second reading, I will be per-
fectly willing to consider any amendment so as to give the employers reason-
a. ~ time to adjust themselves to the altered conditions. Now, Sir, in 
September 1920, Mr. Joshi brought forward a Resolution in Simla in this. 
very House urging the repeal of this Bill, along with a few sections of the 
Irdian Pehat Code, and on that occasion Sir William Vincent admitted that 
there was a great deal of sympathy with the principle of complete repeal, 
Hnd that suchan idea was in accordance with modern feeling. He further 
went on to say ,that it was in accordance with the practice of European 
countries. He said: .. Indeed I may say that I am personally aware that 
ma,ny Members of Governmellt feel very strongly on this point." That is 
what Sir 'William Vincent said on that occasion. Government prpnllsed to 
consider the questioll of the repeal of this. Act on that occasion and finaMy 
'said that " Government are prepared to adopt the view that iilie repeal of 
this law is desirable on general gro%nds of principle, and if after CAnsulting 

( 2594 ) '--:#' 
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Local Governments and public opinion,· it is found that there is a fairl; 
general consensus of opinion in favour of repeal, they will introduce a 
Bill to give effect to the principle in this Assembly." 

') 

Sir· William Vincent 'said that in about 18 months an amending Bill 
might be brought forward if it was thought advisable. Now 18 months have 
since then elapsed, and I present this Bill to Government and this House 
as an, opportunity for them to deal with the question just as they like. Sir, 
an imponant event has happened between September 1921 and to-day, and. 
that is the inquiry which was undertaken by a Committee appointed at the 
instance of the Government of Assam, which reported in 1922 on this among 
other questions. I will not take up the time of the House by giving any 
detailed references from this report. Honourable Members will find that 
(.ne whole chapter of this Report is devoted to this· question, and I would 
particularly recommend this Report to the attention of my Honourable 
friend Mr. Kamat because I find he was one of the staunchest opponents 
when that Resolution was debated in this House. This is how the Govern-
ment of Assam, while agreeing to the proposition that the Act should not 
continue to be applicable to Assam, summarises the conclusions of the 
Inquiry Committee. This is from the Government Resolution: 

"It has been found that at least in some districts contracts continue to be 
executed for a longer period than th'! amended Act permits, and it is startling to 
learn that one influential company pays a commission on contracts executed. The 
advance given, which is an essential element of a contract. under Act XIII, is SOlBP.-
times inadequate, and some Magistrates have failed· to realise that such contracts 
&hould not be enforced as a matter of course. Cases' of minors being placed under 
contract have also come to light." 

I may mention incidentally that children under 8 have been found to be 
actually bound by contracts under Act XIII in some gardens in Assam. 
Xo\\' the Resolution goes on to say: 

"Lastly there can he no doubt that the practice of unlawful arrest has not dis· 
appeared. For some of these abuses of the Act the Governor in Council holds thai 
Magistrates must share the blame wi~  the employers." 

Later on the Government recommend that the Act should not apply to thc 
tl'l gardens of Assam. Now, Sir, anyone who goes through t.his Report 

'i ~' ind that some startling disclosures have beell made about t ~ abuse 
ot thig Act in Assam. A point was made, I find, both by Sir, William 
'Vincent in the old Imperial Council in 1920, and I believe bv mv friend. 
Mr. Kamat, in 1921, in this House, that this Act only penalis8d fraudulent 
heaches of contract. Now, Sir, I want to disabuse this House of .ithat im-
pression. When the Act was considered in 1859, Sir John Peter Grant. 
RRid this: 

." When a workma? took an ad ane~ for doing certain work and thl'n without good 
ca';lse e~ ~ed to do It, .there was a tlllge of fraud in the transaction to jnst.ify its,.' 
helllg crImm ally dealt wIth." . '  • 

So it is quite clear that no independent proof of fraud w%s thought at 
all ne ~sa y in tl:ese cases; and I have it on the authority of my Honour-
able. f:r:end,. Mr. ~, who haR had considerable exrerience in the practical 
admlDlstratlOn of tlllS Act, that, as matter of fact, no independent proof 
of fraud is necessary in anv case under this Act. ... ... ., 
There is another point to which I should like to draw the attention of 

,this Huuse. In connection with the question of emigration of Indian Labour 
t<? .the ~ nies, we have been' pressing for the abolition of all penal pro-
VlfllOlJS In the labOlll' hl.ws of thf di e ~ t rountl'ief>, ()nly very recently ,(Ie 

~ '" . 
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ha? to consider the question of emigration to Ceylon alid the Federated 
Malay (States, and Honourable Members who were supplied with some 
papers on that question, must have found that the Government .of India 
insisted on theU Governments of Ceylon, and the Malay States, to abolish 
all the penal provisions in their labour laws as a condition of allowing emi-
• gration of Indian labour to those places, and upon those representations the 
penal clauses or the labour laws have, as a matter of fact, been 5brogated in 
Ceylon, the Malay Sta!>es, Mauritius, and in Fiji. I have it on the 
authority of my Honourable friend, Mr. Venkatapatiraju, who was a mem-
ber of the Commission sent by the Government of India to Fiji, that 
when he was there he was· actually twitted by the authorities of Fiji on 
this Act being on the Statute Book of India, when he had a discussion with 
them about the penal provisions of the labour laws in that Island. Sir, 
for all these reasons, I consider this Act to be an anachronism and an 
anomaly, and if we are not to be charged with inconsistency, I think we 
must repeal this Act, and that without delay. 

The Honourable lIr. A. C. Chatterjee (Education Member): Sir, this 
Act has been on the Statute Book of India for 64 years and my Honourable 
friend, Mr. Neogy, wishes it to be repealed with effect from the 1st April, 
1923, that is to say in less than six weeks from to-day 

lIr. X. C. Neogy: E ~end it if you like. 

The Honourable lIr. A. C. Ohatterjee: Well, Sir, that is the main pro-
vision of his Bill, and I feel bound, on behalf of Government, to oppose the 
introduction of the Bill. My Honourable friend has given the previous 
hIstory of the discussions relating to this Act, and I do not wish to traverse 
the same ground. He has mentioned that my Honourable friend behind 
(Mr. N. M. Joshi) had moved a Resolution in this House in September 1921 
(rmd not 1920 as he said) on which occasion the then Honourable Home 
Member had given an undertaking on behalf of Government to sound public 
opinion in the country on the question of the repeal of this _ measure. That 
promise, Sir, has been fully implemented. The Government of India 
addressed all Local Governments to find out what the present views ~ the 

e~ments as well as of the reople interested in this measure are with 
regard to the question of repeal or modification of the present law. Wl' 
have received replies from the Local Governments, but the last reply came 
only IIhout six weeks ago, and it has not therefore been possible for Govern-
rr.ent to take any action in this matter as yet. But my Honourable friend, 
Mr. Neogy, has already asked for the introduction of this Bill which provides 
ior the repeal of the present Act in less than six weeks from to-day, as I 
have already said. Mr. Neogy stated that Sir William Vincent promised to 
bri'lg-in a Bill in 18 months' time. There was no such definite promise. 
(Mr. K. C. Neogy: .. If so advised; it was not a definite promise. ") What 
hE' said was that, if there was a consensus of opinion in the country for 
repeal, Government would probably, within 18 months from the time that 
he spoke, undertake legislation for repeal. I may remind the Honourable 
Member that 18 months have not yet expired. 

-Well, Sir, the general tenour of the replies is against repedl. It is 
true that the Government of Bengal have suggested that repeal will do no 
great harm a:tJ.d the Government of ad~.as have not objected to repea.lo, 
thut practically every other Local Government have advised the Govern-
ment of India against reveal. At the same time, the Government pf India 

~  
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have been greatly impressed by the consideration that the Act is in forge 
only in a very small part of Bengal and is not in force in any part of the 
important industrial province of Bihar and Orissa. (Mr. 1\. IJ. L. 
Agniqotri: .. It is in force in the Central Provinces. ") I was only speak-
ing about the provinces where it is not, in force. M6l'eover, the recent 
ir.quiry into labour conditions in Assam, to which my Honourable friend 
has referred, has made some change in the situation. Mr. Neogy hl\s quoted 
some pllJlsages from the Resolution of the Government of Assam; but, on 
the other hand, he has omitted to quote one or two rather important 
passages. The Government of Assam have clearly stated that they accepted 
the inference of the Committee that was appointed by them that, on the 
\I hole,the Act had been worked considerately and had not borne heavily on 
the labourer. I think in fairness both to the magistracy and the planting 
cllmmunity in Assam it is important that this statement of the Government 
of Assam should be given as wide i it~  as the statements which my 
Honourable friend has quoted. I have said, Sir, that the report of this 
Committee and the Resolution of the Assam Government have made a change 
ill the situation and, I have' said that the Government of India are very 
much impressed by the fact that the Act is not in operation in :ijihar and 
is found to be of use only in a very small portion of Bengal, and. even there, 
the Government of Bengal are willing to repeal it. At the same time it is 
clear from the replies that we have received that some provisions of this 
nature are absolutely needed in areas-they may be isolated or local areas-
where large works are in progress and labourers have to be imported from 
l';ng distances and such labour is absolutely impossible to obtain without 
the grant of large advances. For instance, the Government of Bombay 
have instanced the case of the Sukkur Barrage scheme. I believe a 
large number of the Members of this House are interested in that scheme. 
'1'he Government of Bombay have stated that it would be impossible to 
carry out the work there without some provisions of the nature incorporated 
iII the present law. In such cases civil remedy is practically useless be-
cause the labourers come from long distances, and, if they d,isappear, it 
would be impossible to. obtain the advances back from them or to get the wqrk 
done by local labour. In view of these facts, Sir, Government have comp 
to the conc1usion that, although the present Act may not be necessary as 
aE".all-India measure, still Local Governments must be at liberty to place 
pefore their own Legislature some measure to give _protection to·.:;BmployerR .~ 

ill cases like those that I have mentioned. Similarly, time must be given 
tu employers and industrialists to adjust themselves to the changed con-
ditions, should the repeal of the Act take place, Cor,tracts h:::>yebeen 
etltered into and those contracts probably subsist for some considerable time. 
while it is impossible for, G<1vernment to contemplate that employers as well 
as employees, who have entered into such contracts, should be left absolutely .-
in the air by the repeal of the Act six weeks hence, It is, ~t e e e, Sir_. 
the view of Government that it would be bet.ter that a considered Bill 
should be introd,uced by them after full consideration of all the circum-
stances, and theY' would undertake to repeal the present measUre with effect 
from say, about "1926. This is really what the Honourable gentleman him-
self stated tha.t. one of my Honourable colleagues had proposed three years 
ago. He had then wanted to give three years' time to the employers as 
weIl a&' to the industries to adjust themselves to altered conditions. GMern· 
ment cannot agree to the motion now before the House. I hope my 
Honourable friend will, in view of the assurance that I have given, witu-
draw i~ present motion; otherwise, it will be tbe unpleasant duty of tbe 

~ nment Memben to oppose bis -aotion. 
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JIr. K:. C. Jfeogy: Do I understand the Honourable Member to give us 
ail. assurance that a Bill will be brought before the House before its life iSf . 
overt! ~~ might take effect from 1926. ~ 

The Honourable Kr.A. C. Chatterjee: It is impossible for me, Sir, to 
give any such assurance. Even if a Bill were brought before the 'House 
before the present Assembly is dissolved, it would be impossible to pass any 
such Bill. 

The motion was negatived. 

. .  - ..i 
THE CODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL. ., 

(On Mr. President calling upon Munshi Iswar Saran to move the motion' 
standing in his name for leave to introduce a Bill further to amend the 
Code of Civil Procedure, ~, Mr. T. V. Seshagiri Ayyar rose and said he 
wished to move the motion sya.nding in the nam~ of Munshi Iswar Saran.) 

Mr. President: I have already ruled, in the case of a previous Bill, that 
ihe Standing Orders do not provide for the moving of a Bill by anyone but 
it-s int~ e . .  . 

THE INTER-CASTE IIINDU MARRIAGE BILL. 

Mr. A. B. Latthe (Bombay Southern Division: Non-Muhammadan 
Hural): Sir, I move for leave to introduce a Bill to amend and codify the 
l&w relating to inter-caste marriages among Hindus. 

Honourable Members will remember that already there is one Bill con-
nected with this subject introduced by my Honourable friend, Dr. Gour; 
but I wish to point out that this Bill differs entirely from the Bill introduced 
bl Dr. Gour. That Bill refers only to marriages registered under the Spe-
eial Marriage Act, which generally Hindu marriages are not, and it is 
absolutely necessary, if perlnission is to be given for inter-caste marriages 
amongst Hindus, that a measure like the one I have to move to-day should 
_(> passed by the Legislature. 
Honouro.ble Members who have shHlied the opinions rec,eived on Dr. 

(tour's Bill will remember that the chief objection raised against that Bill 
is that it reduces marriage among Hindus to a oontract while as a Ilf}&tter 
(It fact ~. is considered to be a sacrament. That is at least one of the prin-
cipal arguments and objections against the Bill; but the Bill which I am 
moving is not subject to that objection in any way, because it leaves mar· 
riages amongst Hindus as they are at present, so that there need be no objec-
tion on the part of orthodox Hindus. 

There is one important thing with regard to· this Bill, namely, that a 
, very similar Bill had been considered by the late Indian Legislative Council, 
.I. and it was referred to a Select Committee which reported to the Council; and 
it was only on account of the consideration that trus Legislature was coming 
into existenl'e shortly and as the members of the Select Committee thought 
that it could be better considered by a more representative body like this, 
that the oonsideration of the Select Committee's report was deferred at 
that time. The Bill which I am wishing to introduce to the House is 
baf;'ed upon the suggestions made by the Select Committee in oonsidera-
tion of the opinions they had received on the Honourable Mr. Patel's Bill. 

I want to make only one further observation, at this stage, and it is 
this. Thepresjent condition of Hindu law on the subject of int.e ast~ 
marriages makes it impossible for any two castes amongst Bipdns, evell if 
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llJ,ic opinion in those castes, is quite favourable to the inter-caste II1BrpBgtg, 
illtroduce any change, That was not the condition of things before 

.tI:ndu la\' began to be administered by British Courts, If Itby two castes, 
if the majority of people in allY t,,·o castes thought that a new custom 
should be brought ill between those cast,es, they were at perfect liberty 
to do so; buj under the present law as administered by British Courts, that 
is an impossibility unless a clIstml1 already exists, which means that no 
progress in the direction of inter-caste marriages is now possible unless the 
Legislature intervenes, It is unnecessary to say that the Bill is only of 
a permissive nature, and it does lIot force upon any section of the Hindu 
community any reform, The Bill only intends that such castes amongst 
the Hindus as desire inter-caste marriages should be allowed to establish 
!:ew customs; and that being the simple purpose of this Bill, I submit that 
the House may grant tIll' hiilVP that I am askin5 for, The remaining 
!-;ection!-; of thl' Bill' are based upon the recommendations made by the 
t.pJect C'ommittel' of tl1t' latl' lmpt'rial Legislative Council, and I think at 
this "tage I 11l'l'd !lot I'd!'r to tlll'lll, r mov,' that It'an' may be given, as 
asked, 

Sir Henry MoncrietI Smith (t::;perdary. Legislative Department): Sir, I 
wish to indicate the Ciovernllll'nt attitude to\\'ards this Bill, and, in doing 
';0, to oppose this motion of my Honourable friend, Not that I am oppos-
ing the Bill on its merits, I do not propose to go into the merits of the 
Hill at all, But I am suggesting to the HOll!:!e that it would be a waste 
of its tillll' and tht' public time if kan' were givt'n for the introduction of 
this BilL 

Mr. Latthe hm; referred to Dr. (-lour',; Bill and has suggested that it is a 
hill on entirely different lines, Well, f:lir, the Bills are not exactly parallel. 
~I , Latthe's·Bill is It Bill of l1luch more restricted scope than that of Dr, 
(lour, But all the same I would suggest to the House that if Dr, Gour's 
J:.ill is passed, then Mr, Latthe's Bill will fall to the ground, In any case, 
whether Dr, Gour's Bill is passed or not, the discussions on that Bill will 
show on what lines Mr, Latthe's Bill should be elaborated. 

T i~i , f:lir, like many others that we have been conside!-ing t~day, 
~a  laid by the Government before the Standing Committee of the Eegis-
lature attached to the Home Department, Now the view of that Committee 
~ as that elaboration of the provisions of Mr, Latthe's Bill would certaiDlv 
be desirable, and they confirmed the view of Government that until ;, 
decision had been arrived at OIl Dr. Gour's Bill leave should not be given • 
b:v the Assembly for the introduction of this measure. I hope, Sir, this 
House will endorse the view of the Standing Committee and of the Gov-
ernment, that to give leave for the introduction of this Bill, while we a ~ 
r.rlother Bill on the same :mbjeet pending before the House, would be a clear 
waste of public time, • 

The Assembly divided: 

Akram Hussain. Prince A, M, 
Ayyar, Mr, T. V .. Seshagiri. 
Bagde, M!. K. G, 
Basu, Mr, J, N, 
{..haudhurT, Mr, J, 
Coteling&m, Mr, J. p, 
Ginwaia, ~ P. p, 
(;ulab Siitgh, Sardar. 
IkrilQlllUah Khan, Raja Mohd, 
Jamnadms Dwarkadas, Mr. 

AYES-19, 

M, Joshi, Mr, 1'\, M. 
Latthe, Mr, A. B. 
Man Singh, Bhai. 
Nag, Mr, G, C. 
Rangachariar, Mr, T, 
Reddi, Mr, M, K. . 
aassoon, Capt. E. V, 
~en ata ati aj , Mr, B. 
Yamin Khan, Mr, M. 

1 
. 
• , 

• 
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Agnihotri, Mi. K. B. L. 
Aiyar, M ... A:' Y. Y. 
Bajpai, Mr. S. P. 
Barua, Mr D. C. 
Bhargava, Pandit J. L. 
Blackett, SU' Basil. 
Bradley-Birt, Mr. F. B. 
Chatterjee, Mr. A. C. 
Clark, Mr. G. S. 
Crookshank, Sir Sydney. 
Faridoonji. Mr. R. 
Grrdhardas, Mr. N. 
Haigh, Mr. P. B. 

NOE8-38. 

Hailey, the Honourable Sir Malcolm. 
Holme, Mr. H. E. 
Hullali. Mr. J . 
. Jatkar; Mr. B. H. It. 
Ley, MI'. A. H. 
Misra, Mr. B. N. 

T ~ Illotioll \\,110; lIegatived. 

Mittel', Mr. K. N. 
Moil', Mr. T. E. 
Moncriefi Smith, ::;ir Henry. 
Mukherjee, Mr. J. N. 
Mukherjee, Mr. T. 1'. 
Neogy, Mr. K. C. 
Percival, Mr. P. E. 
Pyari Lal, Mr. 

, 

Ramayya Pantulu, Mr. J. 
Samarth, Mr. N. M. 
Sams, ,Mr. H. A. 
Rarfaraz Hussain Khan, Mr. 
Sa~a i a y, Sir Deva Prasad. 
Siiligh;' :Hahu B. P. 
Sihha; Babu L. P. 
StaI~i , Col. Sir HeIlI'Y. 
SUbrahmanayam, Mr. C. S. 
'ronkin.'On. MI'. H. 
TuIshan. MI'. Shpope .. ,hau. 

The A88PUlbly then adjol\rJ1ed till ElcVl'll of the Clock 011 W dn s a~. 

the 21st .FeLru:v-y, 1923. 
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