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COUNCIL OF STATE. .
Friday, 2nd September, 1927.

The Council met in the Council Chamber at Eleven of the Cloek, the Honour-
abde the President in the Chair.

INDIAN SUCCESSION (AMENDMENT) BILL.

Tue HovouraBLE MR. 8. R. DAS (Law Member): 8ir, I move that the
Bill further to amend the Indian Succession Act, 1925, and the Married Women'’s
Property Act, 1874, be taken into consideration.

I explained a short time ago at the time of introdustion that the object
of this Bill is really to enable a married woman, when the deceased is a Christian,
to take out letters of administration or probate without the necessity of obtain-
ing the consent of her husband, in order to bring the faw into conformity with
that prevailing in England. Sir, I move.

TaE HoNoURABLE THE PRESIDENT : The question is:

“ That the Bill further to amend the Indian Succession Act, 1925, and the Married
Wottten’s Property Act, 1874, be taken into consideration.”

THE HoNouraBLE MR. KUMARSANKAR RAY CHAUDHURY (East
Bengal : Non-Muhammadan) : Sir, I beg to move :

“ That in section 10 proposed to be inserted in the Married Women’s Property Act...”’

Tue HoNourasLe tie PRESIDENT: The Honoeurable Member’s
amendment comes a little later. T shall put the question first. The question
B3

“That the Bill further to amend the Indian Succession Act, 1925, and the Married
Wombn’s Property Act, 874, be taken into consideration.’’ C

The motion was adopted.

Clause 2 was added to the Bill.

Tue HoNourasie e PRESIDENT : Clause 3. The question is:

“That olause 8-do stand part of the Bill.”

The Honourable Mr. Kumarsankar Ray Chaudhury.

Tir HoNovrasre Mr. KUMARBANKAR RAY CHAUDHURY : Sir, I
beg to move:

“ That in seotion 10 proposed to be inserted in the Married fWomm"sPropeﬁy Act,
1874, by clause 3 of the Bill, the words ‘ or the trust estate’ be inserted aftor the word
‘ deceased * wherever it ocours,” \

I submit that this is a mere draftsman’s mistake and hope that the Honour-
able the Mover of the Bill will accept it.
Pax HoNouraBLE Me. 8. R. DAS : 8ir, Iam inclined to think that it
is my Honoursblefriend’s mistake wnd not the drafteman’s mistake. 1 think
( 945 )
] 4
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my Honourable friend will agree that the amendment is unnecessary. I take
it that he desires toinsert the words “ or the trust estate ” after the word
“ deceased ” with the object of making the husband liable in case there is loss
or damage to the cstate of the deceased ; but that is unnecessary, because
he is liable if there is a breach of trust committed by his wife ; and breach of
trust, you will find, is defined in the Indian Trusts Act which applies now
throughout India as involving also any loss or damage to the trust estate
caused by the trustee as also any neglect in getting in the trust.property.
Therefore, it is unnecessary to insert the words “ or the trust estate . The first
part, the liability to any breach of trust committed by her, includes all the other
matters which are mentioned in order to apply to a case of an exeoutrix who is
not a trustee. T trust my Honourable friend will not insist on the amendment.

Tae HoNouraBLE MrR. KUMARSANKAR RAY CHAUDHURY: I
withdraw the amendment.

Clause 3 was added to the Bill.

Clause 1 was added to the Bill.

The Title and Preamble were added to the Bill.

Tre HoNOURABLE MR. 8. R. DAS: S8ir, I move that the Bill be passed.
Tre HoNouraBLE THE PRESIDENT : The questionis: '

“That the Bill further to amend the Indian Succession Act, 1025, and the Married
Women’s Property Act, 1874, be passed.’’

The motion was adopted.

INDIAN LIMITATION (AMENDMENT) BILL.

Tae HoNOURABLE Mr. 8. R. DAS (Law Member): S8ir, I move that
the Bill further to amend the Indian Limitation Act, 1908, be taken into
consideration. I explained the object of this Bill on the last occasion only &
short time ago. It refers to certain amendments of section 10 of the Limitation
Act and articles 133 and 134 of that Act.

TrE HoNouraBLE THE PRESIDENT : The questionis:

“ That the Bill further to amend the Indian Limitation Act, 1908, be taken into consi.
deration.” ‘ \ }

Tae HoNouraBLE Mr. V. RAMADAS PANTULU (Madras : Non-Muham-
madan) : Sir, I beg to move :

“ That the Bill further to amend the Indian Limitation Act, 1908, be referred to & Select
Committee.”

My reason for doing so is that the Bill as framed raises very vital questions
which involve very serious consequences to Hindu, Muhammadan and Bud-
dhist religious and charitable trusts. The law as it at present stands may be
summarised thus. With regard to a suit to recover properties vested in & trustee
for a specific purpose, there is no period of limitation. Properties can be re-
covered after the lapse of any time ; se also with regard to trust properties
alienated by the trustee without consideration ; they may also be recovered now
after the lapse of any time. With regard to trust properties alienated for valua-
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ble consideration the period of limitation for recovering them is 12 fears from
the date of the transfer under article 134 of the Indian Limitation Act. With pe-
gard to trespass on endowment properties, the period of limitation is alse 12 years.
But, Sir, the Privy Council have introduced a very material change by the well
known decision in Vidya Varudhi ». Valuswami Pandithar, in which they
point out that Dharmakarthas of Hindu temples, Mutavallis of mosques and
people like that are not trustees in the English sense of the word, that they are
mere managers, and no property is vested in trust in them, and therefore they
are not wighin the purview of section 10 and they will not be within the pur-
view of article 134. The consequences of that decision are these. With regard
to properties alienated by such managers, whether for consideration or not, the
protection of section 10 ie not available, and & suit against the alienee of the
trust property will be barred by limitation in the ordinary course either by
article 144 or.some other article. Therefore, section 10 will not protect them,
To guard against that, I find this Bill makes a provision by adding a paragraph
to section 10 that :

* For the purposes of this section any property comprised in a Hindu, Muhammadan or
Buddhist religious or charitable endowment shall be deemed to be property vested in
trust for a specific purpose, and the manager of any such property shall be deemed to be
the trustee thereof.”

. It is of course beneficial so far and it ought to stand. But this Bill further
purports to introduce the same Ezplanation into articles 133 and 134 of the
Indian Limitation Act, the effect of which will be very disastrous to Hindu,
Moslem and Buddhist endowments.

At present, as the case-law stands with regard to the Hindu, Muhammadan
and Buddhist endowment properties, when properties are alienated, they can
be recovered back during the lifetime of the alienor and within 12 years from
the date of succession by his successor. If an alienor is the manager of a
Hindu temple or a Muhammadan mosque, the properties can be got back during
the lifetime of the alienor, or within 12 years from the date of his death. There-
fore it gives & very extended period of limitation. Knowing as we do, the very
unsatisfactory way in which the Hindu and Mussalman trusts are managed and
the negligence with which the rights of these are treated, it is undesirable, in
my opinion, to curtail the period of limitation which is now available for suits
in regard to that class of trust properties. This particular Bill says that the
suit should be brought within 12 years from the moment the transfer becomes
known to the plaintiff, who is generally the beneficiary or the succeeding
manager. That is & very serious infringement of the existing right. There-
fore, I think it requires very serious consideration from the Members of this
House.

Another objection to this Bill is that it curtails the period of limitation
with regard to the recovery of trust moveables to three years. Article 133
whiich relates to trust moveables was purposely placed in that part of the
Schedule which relates to suits of 12 years’ limitation by the framers of the
Indian Limitation Act. Ithasbeen there since the Indian Limitation Act was
passed, and even in the Knglish Statutes a difference exists between the trust
moveables and the ordlinary moveable property with regard to limitation.
Some of these moveable properties consist of incomes from various sources like
securities and things of that sort. Therefore, if a trustee misappropriates the
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trust moveable property by alienating it, I really do not see any justification
why the trust should be made to lose the property within a short period of three
years. Indeed, it would be very disastrous to the interests of the trust. ¥t
may be urged that it will not be possible to recowver the specific moveable pro-
perty after three years, but it is well known to the Members of the Feouse that
when a suit is brought to recover the moveable property, in the akterative &
claim for its value should be made under the Civil Procedure Qode. Therefore,
the article really deprives the trust of the right to get back the valwe of pro-
perties misappropriated. A man canmot be put rrto jail for not bringing &
specific moveable into the court. He can ondy be mulcted in: damages to the
extent of the value of the article. Therefore, the curtailment of the period of
limitation means that you camnot recover either damages or its value after
three years. Some Members perhaps: know that witen the remedy is barred,
the right is also extinguished under the Indian Limitation Act: e the case of
some annuities the endowment may not only lose the incomes: fér: three yearsi
but also lase the right itself. Therefore, it is & very sericus euntailment. I
have not seen in the Statement of Objects and Reasone any reasons as to why
a provision which existed from the time the Indian Limitation Act was enacted
is sought to be suddenly changed so as to curtail the period of limitation from
12 to 3 years. ' , :

Another matter which requires consideration is this. The existing article.
134 says that the period of limitation should be 12 years from. the date of the
transfer to recover trust properties. This Bill says 12 years “ when the transfer
becomes known to the plaintift ”. The Civil Justice Committee wWas consider-
ng the means whereby to curtail the length of the eivil’ procesdings, and there-
fore they wanted' semething more definite in the third columing of the articles
in the Limitation. Act wherever they were vague and involved the adding of &
lazge mass of oral evidence. I you say that the starting point is the date of
the transfer of title, or of possession, then it will be sometHing definite. If it
is the date of plaintiff's knowledge, in every case’ the plaintiff may say that he-
knew it only two years ago and: the defendant may say that the plaintiff knew
it more than 12 years age. Therefors, it opens a wide door for voluminous
oral evidence. The ohject of the Civil Justice Committee is actually frustrated:
by this provision by making it more vague and more elastie and thereby epen-
ing the door to more conflicting evidence in cases like these: T notice from the
Bill to amend the Transfer of Property Act, which was. civenlated to all of ws;
that registration was made a conclusive: proef. of knowledge at least for those
who take the property. It in also proposed to make oonveyance compulsory
in all cases of transfer. If that is 8o, then the original article giving it from the:
date of transfer may stand: Anyhow, this is.a mattor which ought to be con-
sidered. What.is most extraordinary is this. With regard to artiele 134,
ope set of Judges raid that the starting point of limitation should be from the
date of trapsfer ; another set: of Judges said that it ought to be from the date:
when the possession of the property was taken ; and the third set of : Judges:
said that the article applied only to those cases in which the transfer was ascom-
panied by possession. I find. that the Bill does not. adopt any of these three.
views. It takes the fourth view, namely, that the starting. point should. be
from the date of knowledge of the plaintiff. I think. there is much. to be said.
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in favour of the three views already taken by some eminent J udg_ﬁdmof ‘the High -
Courts. - One of them was Sir John Wallis, who is now in the Privy Cowncil,
the: others, Sir Murray Coutts-Trotter, the present Chief Justice of Maderas, the.
late . Justice Sir K. Srinivasa Iyenger of Madras and Justice Mukherjee of the
Calcutta High Court. . From the beneficiary plaintifi’s point_of view the date
of the passing of the possession to the alienor may be most equitable for regis-
tration may not be notice of transfer to the beneficiary who seems to recover
the properties.

Th® proper course is to have a separate article to deal with the’ cases of'
alienation of Hindu, Muhammadan and Buddhist endowments and not o elub
them with alienations of other kinds of trusts now dealt with by articles
133 and 134. The Bill as framed raises very large questions by curtailing vak
able rights and creating various other difficulties. I do ‘not think it should be
passed in the form in which itis framed. Therefore, I suggest that more thovughs:
should be given to it, and with this object I move that it be referred to a Seleot’

Committee.

Tar HonouraBLE MR. S. R. DAS: Sir, I am prepared to accept the motion
moved by the Honourable Mr. Ramadas Pantulu, but I should like to make it
clear that the Bill curtails none of the present rights. However, it is:a matter
that might very well go to the Select Committee so that I may bs ahla to
show.my learned friend that his apprehensions are. really needless. .

* Tax HonNouraBLe THE PRESIDENT : The original question was :

“ That the Bill further to amend the Indian Limitation Act, 1908, be taker into con-
sideration .

Since which an amendment has bsen moved :

“That the Bill be referred to a Select Committee.”

The question I have to put is:
“ That the Bill be referred to a Select Committee.”

The ‘motion was adopted.

INDIAN LIGHTHOUSE BILL.

Tae HoNourapLE Sik GEOFFREY CORBETT (Commerce E’»a«':rei:‘a,rygl’:"i
Sir, I move that the Bill to consolidate and amend the law relating to the
provision, maintenance and control of lighthouses by the Government in
British India, as reported by the Joint Committee, be taken into considera-

tion,
Last February, when I moved that this Bill be referred to a Joint Coni-
mittee, I gave a full explanation of its scope and its objects. Since thea, it
has been very. carefully examined by the Joint Committee, which has submit-
tad a unanimous report. The Bill is of & rather special and technical nature,
and the interests affected were well reprerented on the Joint. Commitsee..
It thase circumstances, I do not think that I need detain the House by enu-
merating in detail the small amendments that were made in the Committee.
Thay weze eithez amendments of a drafting nature, or else matters of administra-
tive detail, which will, we hope, make for the smoother working of the Act.
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There is, however, one question to which I wish to refer, and that is, the
oonstituVionil powers of the Advisory Committee, for which clause 4 of the Bill
provides. I wish to make it clear that the Government and the Legislaturo
must retain ultimato responsibility for the lighting of the coasts on which the
safety of life and property so much depends. And they must retain ultimate
ocontrol over expenditure. But subject to this the Government are quite pre-
pared to accept the recommendation that the advice of the Central Advisory
Committée should in ordinary cases be accepted. The Bill requires that this
Committee “ shall consist of persons representing interests affected by the
Act or having special knowledge of the subject-matter.” The Government,
fully recognise that a Committee so constituted will carry great authority,
and they agres that its advice should ordinarily be accepted. The Govern-
ment are also quite willing that interests affected should be represented on the
Committee in the manner recommended.

Sir, I move.

The motion was adopted.

Clauses 1 to 9 were added to the Bill.

Tae HoNouraBLE THE PRESIDENT : Clause 10.

Tae HoNouraBLE Mr. KUMARSANKAR RAY CHAUDHURY (East
Bengal : Non-Muhammadan) : Sir, after having consulted the Honourable
Member in charge of the Bill, I do not propose to move the amendment*
that stands,in my name.

Clause 10 was added to the Bill.

Clauses 11 to 22 were added to the Bill.

The Schedule was added to the Bill.

Clause 1 was added to the Bill.

The Title and Preamble were added to the Bill.

Tae HowouraBLE Sik GEOFFREY CORBETT: Before movmg that
the Bill be passed, I should like to express my appreciation of the very helpful
interest that has been taken in it by Shipping and Commercial bodies, British
as well as Indian. I can only hope that, when this Bill becomes law, it will be
admuuatered with the assistance of the Advisory Committee, so as to give
India a more efficient and a more economical lighthouse service.

8ir, I move that the Bill, as amended by the Joint Committee, be passed.

- Tee HoNouraBLE THE PRESIDENT : The question is :

“ That the Bill to consolidate and amend the law relating to the provision, mainten-
ance and control of lighthouses by the Government in British India, as amended by the
Joint Committee, be passed.”

The motion was adopted.

*(a) That in sub-clause (I) of olause 10 afier the words, ‘ two annas per ton ”, the -
words * of the ship’s tonnage ” be added. »

(b) That in sub-clause (2) of clause 10 the word * either ” be inserted before the
words ““on its arrival ’, and the word “or” be substituted for the word * and" oocumng
before the words *“ on its departure .

(¢) That in the proviso to sub- claune (2) of clause 10 the words “ at any port in British
India >’ be inserted after the words * in respect of any ship ",
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BODIES CORPORATE (JOINT OWNERSHIP) BILL.

Tae HoNouraBLE MR 8. R. DAS (Law Member) : Sir, with regard to
the terms of the amendment of which notice has been given, we think that
they require scrious consideration, and I propore, with your permission, Bir,
not to move for the Bill being taken into consideration now. '

PRESIDENCY-TOWNS INSOLVENCY (AMENDMENT) BILL.

Tre HoNouraBLE MRr. 8. R. DAS (Law Member): Sir, I move that
the Bill further to amend the Presidency-towns Insolvency Act, 1909, for certain
purposes, be taken into consideration. :

Sir, as is clearly pointed out in the Statement of Objects and Reasons, the
amendments proposed in the Bill relate to sections 7 and 36 of the Presidency-
towns Insolvency Act, 1909. Section 7, as it now stands, empowers an In-
solvency Court to decide all questions of priorities and all other questions
whatsoever, whether of law or of fact, which may arise in any case of insolvency
coming within the cognisance of the Court, or which the Caourt may deem it
expedient or necessary to decide for the purpose of doing complete justice
or making a complete distribution of property in any such case. As will be
noticed by Honourable Members the words are in very wide terms.

Section 36, on the other hand, empowers the Court ¢nfer alia to summon
before it any person “supposed to be indebted to the insolvent " and to re-
quire such person to produce before it any documents in his custody or power
relating to the insolvent, his dealings or property. If, on such-examination
of such person, the Court is satisfied that he is indebted to the insolvent, it may,
on the application of the Official Assignee, order him to pay to the Official
Assignee, the amount in which he is indebted. This section taken alone
does not empower the Court to inquire into and decide a claim which is
not admitted. The Calcutta High Court and also the Bombay High Court.
have always interpreted this section tomean that it is only whena debt to
the insolvent is admitted that an orderis made for payment by the debtor to
the Official Assignee. The Madras High Court has read section 36 along with
section 7, the terms of which, as I have already pointed out, are very wide,
and they have gone into cases of disputed claims, and the object of this amend-
ment is to make it quite clear that the Calcutta and the Bombay High Courts’
practice is the correct one,and to meke it quite clear that it is only in cases
where a debt is admitted that the Insolvency Court is empowered to order the
debtor to pay the debt to the Official Assignee. The reason why the Calcutta
and the Bombay High Courts have always taken that attitude is really a
matter of practical convenience. In an ordinary suit where & man claims
money that is due to him and when the defendant disputes the claim, he is
entitled to put in a written statement. He is also entitled to see and inspect
the documents on which the plaintiff relies. When the case comes before the
Court, he is entitled to cross-examine the plaintiff or the witnesses for the
plaintiff ; but under the insolvency proceedings, where a debt is disputed, there--
18 no procedure of that description at all. What happens under section 36

( 951 )



952 COUNCIL OF STATE. [2yD SePr. 1927.

~
[Mr. 8. R. Das:] .

is that the man who is alleged to be indebted to the insolvent’s estate is sum-
‘moned, he is examined and cross-examined, and if upon that the Court is satisfied
that he is indebted he is ordered to pay. That is to say, he does not get a pro-
per trial, he does not get the advantage of the procedure which he i§ entitléd
to, if the case wasin an ordifary Civil Court, with the 1csult that the ‘Court
orders him to pay the money without giving him an opportunity to cross-
examine the insolvent or his witnesses. Even in a small matter, like & small
claim which comes up before a Small Cause Court, the defendant issentitled
to see the documents upon which the plaintiff relies, and he is entitled toeross-
examine the plaintiff. It is only right that where & claim is disputed; the
defendant should be given an opportunity to show that he is in the right which
he cannot do under the procedure in the Insolvency Court. Thatis the reason
why the Calcutta and the Bombay High Courts have never made an order
w1g1 reference to a claim which has been disputed by the debtor. T 'mudy
alo mention, asa matter of fact, that this proposal was submitted to the High
Court of Madras. The Madras High Court has agreed to follow the procedwure
6f the Calcutta and the Bombay High Courts. To make this quite clear, this
Bill has been introduced for the purpose of saying that it is only in cases where
the debtor admits the claim and where no further proceedingis necessary, that
the Insolvency Court is empowered to order him to pay.

The amendments proposed.by clauses 3 and 5 of the Bill are intended to
make it clear that a debtor, when he files his petition for insolvency and the
petition is admitted, must at the same time also file wit": the Official Assignee
all his books.of account and a list of his debtors and creditors. That is some-
times done by the rules of the High Court, but recently there was a decision of
the ‘Calcutta High Court doubting whether the rule of that Court which re-
gmires an applicant to file his list of debtors and creditors and his books of
account is intra vires of the Insolvency Act. In order to make that quite
olear this amendment of the Insolvency Act has been introduced so that there
way be no doubt that the Court can make rules as to how these, accounts are
to be produced, when they are to be produced, and in what form they are to be

produced and so on.
Those are the amendments proposed by the Bill. Sir, I move.
THE HoNOURABLE THE PRESIDENT : The question is :

_ “That the Bill further to amend the Presidency-towns Insolvency Act, 1909, ior
oertain purposes, be taken into consideration.” A

The motion was adopted.
'Clauses 2, 3, 4 and 5 were added to the Bill.
- “Clause 1 was added to the Bill.
" The Title and Preamble were added to the Bill.
"y Honounasie Mr. 8. R. DAS: Sir, I move that the Bill be passed.
' The motion was adopted. o
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REPEALING BILL.

Tue HoNourasLi Mr. 8. R. DAS (Law Member): Sir, T move that
the Bill to repeal certain enactraents, as passed by the Legislative Assembly,
be taken into consideration.

This is a formal Bill to repeal such enactments as have become spent or
repealed by other Acts or without express specific repeal are for some reason
or other no longer in force. It is really a formal Bill in order to assist the
production of the new edition of the Unrepealed General Acts which has now
been taken in hand.

I move, 8ir.

The motion was adopted.

Clauses 2 and 3 were added to the Bill.

‘The Schedule was added to the Rill.

Clause 1 was added to the Bill.

The Title and Preamble were added to-the Bill.

Tue Hoxourasrk MR. 8. R. DAS: Sir, T move that the Bill, as passed
by the Legislative Assembly, be passed.

The motion was adopted.

The Council then adjourned till Eleven of the Clock on Monday, the
5th September, 1927.
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