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The Council met at Government Houso on Wednesday, the 17th February 1864.
PRESENT :

His Excellency the Viceroy and Governor-General of India, presiding.

His Honor the Lieutenant Governor of Bengal.

Major General the Hon'’ble 8ir R. Napier, k. c. B.

The Hon’ble H. B. Harington.

The Hon’ble H. Sumner Maine.

The Hon’ble Sir C. E. Trevelyan, K. c. B.

The Hon’ble W. Grey.

* The Hon’ble A. A. Roberts, 0. B. .

His Highness Nawab Mahomed Yousuf Ali Khan Bahadur, k.s.1. Nawab
of Rampore.

The Hon'ble H. L. Anderson.

The Hon’ble C. H. Brown.

The Hon’ble J. N. Bullen.

The Hon'ble Mahérdji Vezearim Guzzeputty Rij Bahddur of Viziana-
gram.

The Hon’ble R4j& 84Lib Dyél Bahidur.

- BURMAH CUSTOMS’ BILL.

The Hon’ble Me. MAIKE in moving for leave to introduce a Bill to give
further effect to the provisions of Act IV of 1863 (to give effect to certain
provisions of a Treaty betwoen His Excellency the Earl of Elgin and Kin-
cardine, Viceroy and Governor-General of India, ard His Majesty the King
of Burmah,) said that this Bill was fact, as was stated in its title, a Bill
to give effcct to certain provisions of Act IV of 1863. At tho expross
request of the Foreign Department, Act IV of 1863 was so framed as to follow
the terms of the Burmese Treaty as nearly as possiblo, it being supposed that
any departure from the language of the Treaty would bo likely to excito
suspicion in the mind of the King of Bwmah. Onc of the Articles of tho
Treaty stipulatod, that goods imported into British Burmeh merely for export
into the Burmese Territory should he subject to only a small and =l-
most nominal Customs’ duty : but further rules wore necessary to ensuro that.
goods declared to be for export to tho Burmese Territerics should be really vo
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exported, and to protect that revenue against the rqal-pmoticeg of certain per-
sons who declared goods to be. for transit to the Burmese Territory, whon they
really intended to smuggle them into British Burmah. It being somewhat
difficult in ady legislative measure to lay down the necessary rules, the Bill
which he proposed to introduce would leave it to the Governor-General in
Council from time to ime to make such rules as were required, provided those
rules were not inconsistent with Act IV of 1863, and provided the penalties
presoribed were similar to the ponalties which could be imposed under the
consolidated Customs’ Act.

The Motion was put and agroed to.
"TOLLS’ BILL.

The Hon’ble MR. MaINg introduced the Bill to amend Act VIII of 1851
(for enabling Government to levy tolls on Public Roads and Bridges),
and, in moving that it be roferred to a Select Committee, with instructions to
report.in three weeks, eaid that the only part of the old law which this Bill

touched was the Bchedule, the details of which could best be settled in Belect
Committee. '

The Hon’ble Rasa Bamip DyarL BaHADUR said that, with reference to
the Bill, he would ask in what places or at what distances was the toll to
be leviable ! Would tolls be levied on Railroads or in Boats? if not, goods
travelling by the roads would be the only ones which would have to_ bear
this charge. The result would be that whereas the goods brought by rail
and boat would be sold ata remunerative price, those brought by the road
being only sold at the same price, would entail a loss on the seller:

The Hon’ble Mr. MaINE said, that the last speaker overlooked .the fact
that this Bill touched on no matter of principle. No doubt the question as to
whether there ought or .ought not to be any tolls at all was one on which

much m.ight. be said. But that was a question which was not raised in this
Bill, which merely amended o Schedule which worked oppreasively.

The Motion was put and agreed to.

ALIMENTARY BALT (CENTRAL PROVINCES) BILL.

The Hon’ble Mr. HARINGTON presented the Report of the Belegt Com-

mittee on the Bill for regulating the importation and manufacturcof Aliment-

ary Salt in .t-he Territories administered by the Chief Commissioner of the
Central Provinces, .
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' COURT OF SMALL CAUSES (KURRACIHEE) BILL.

.The Hon’ble MR. ANDERSON presented the Roport of the Sclect Com-
mittee on the Bill to give validity to certain prooccedings of the Court of
Small Causes of Kurrachee, and having applied to the President that tho
Rules for the Conduct of Business should be suspended.

The President declared tho Rules to be suspended.

The Hon’ble Mr. ANDERsON then moved that the Bill bo taken into
consideration.

Tho Motion was put and agreed to.

The Hon’ble M. ANDERSON then moved that the Bill be passed.

The Motion was put and agreed to.

_CIVIL PROCEDURE (SINDE) BILL.

The Hon’ble MB. ANDERSON also presented the Report of the Select Com-
mittee on the Bill to give validity to the extension of the Code of Civil Pro-
cedure to the Province of BSinde from the lst day of January 1863, and
having applied to the President that the Rules for the Oonduct of Business
should be suspended.

The President declared the Rules suspended.

The Hon’ble Ma. ANDERsSON then moved that the Report be taken into
consideration.

The Motion was put and agreed to.

The Hon’ble Mr. Anderson then moved that the Bill be passed.

The Motion was put and agreed to.

WHIPPING BILL.

The Hon’ble Mr. RoBERTS moved that the Report of the Select Committes
on.the Bill to authorize the punishment of whipping in ocertain cases be
taken into consideration.

The Motion was put and agreed to.

The Hon’ble Mr. Roperts, in moving that the Bill be passed with
the smendments recommended by the Belect Committes, said that he
had o few observations to make rolating to the history of this measuro,
Corporal punishment was one of the authorized modes of punishment
in our administration of criminal justice from the carlicst time through-
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out the British Territories in India, and continued in force in the Madras
and Bombay Presidoncies without interruption witil 1st January 1862.
In Bengal, corporal punishment was abolished by Lord William Bentinck
in the year 1834, but the same Regulation, II of 1834, which abolished cor-
poral punishment pointed out the necessary for the introductioa of & Letter
system of prison’ discipline, and contained a provision.to enalle the Governor
General to take steps for introducing a system of discipline into the goals
“ caloulated both to reform the convicts and to render their imprisonment
efficacious, as an example to deter others from tho commission of orime.”
With this view a Committee of Prison Discipline was appointed on the 2nd
January 1886, and their enquiries extonded over a period of two years. The
able Report of the Committes, of which his Hon’ble friend who was charged
with the supervision of the finances of this country was a member, should be
carefully studied by all who took an interest in the managoment of Jails
in India. Many important reforms and improvements were recommended,
and some of them were carried out: but that the objects contemplated by
Iord William Bentinck when he abolished corporal punishment were not
attained, waos clear from the proamble of Act III of 1844, which set forth
that adequate improvements had not been effected in prison discipline, and -that
it was therefore expedient to substitute corporal punishment for certain offences.
Accordingly corporal punishment was again authorized in the Bengal Presidency by
Act III of 1844 : it was from time to time introduced into all the territories subse-
quenly acquired by the British Crown, and it continued to be administered through-
out British India until the 1st of January 1862, when the Penal Code came into
operation. That Code did not include flogging in the list of punishments. The Code
was completed and laid before the Governor-General on the 14th October 1837,
but it did not pass into law until 25 years later. The Code was commenced in the
year 1838 if not earlier, and it would be recollected that corporal punishment had
been abolished in Bengnl in the year 1834. It was not therefore surprising to find

tho following opinion expressed by the Law Commission on the Chapter of Punish-
m-nts :—

We bave no thought is desirable to place flogging in the list of punishments.*** Being
matisfied, therefore, that the punishment of flogging can be proper only in a fow cases, and not
being satisficd thet it is necessary in any, we are unwilling to advise the Government to re-
trace its steps, and to re-catablish throughout tho Britieh territories a practice which, by s
policy unquestionably humane snd by no meana proved to have boen injudicious, bhas recently
been alulished through alargs pert of those territories.

And so it happened that corporal punishment was excluded from the Penal
Code.
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The Code remained in abeyanco for upwards of 20 years. It camoe under the
consideration of. the late Legislative Council in 1855, and a Seclect Committee
was appointed to consider and revise it. Thoe Select Committes, among other
alterations and modifications were of opinion that flogging shonld bo among the
punishmenta authorized by the Code, and placed it on the list ; but when the Code
came under the consideration of A Committee of the whole Council, it was thought
that as the published draft contained no such punishment as flogging, it was de-
sirable that local Officers and the public should have an opporturnity of cxpressing
their opinions on the subject, and that the passing of the Code should not be delayed
on that account. A Select Committee was at the same time appointed to report
on the punishment of flogging, and to prepare such a Bill as they might consider
necessary. This was in 1860. A Bill was accordingly prepared, published, and
discussed, and was passed by the Council on 7th September 1861. It wns taken to
the Governor-General, but failed to obtain the assent of the Viceroy, He would,
with the permission of His Exoellency the President, read the reasons assigned
by the late Lord Canning as reported in the Abstract Proceedings of the Council
for 6th February 1862 for withholding his asseat to the Bill :(—

His Excellenoy the President stated that he wished to advert to the reasons why the Bill
passed by the Legislative Council had not recsived his assent. As that Council had not met
again for the transaction of business, he had not had an opportunity of communicating his
sentimentsa. He had no doubt on the point of principle, but there were serious defocts in the
details of tho measure. The definition as to age was very vague and not sufficient as a guide
tothe Courts. There appeared to be too much detail, and that not of a very judicious charac-
ter, as to the mode of inflicting the punishment. Becurity was wanting for a safe and judicious
Medical supervision, and there was an absence of a provision, so desirable in all such cases
for the exercise, at any rate to some extent, of the discrotion of the local Government. The
present Bill, he belioved, would be found to be a considerable improvement on the former.

The latter portion of the remarks of Lord Canning related to a new Bill which
his friend the Lieutenant Governor of Bengul, who was then a Member of the Su-
preme Government, had framed so soon as he became aware of the objections of the
Governor General. This Bill which was thesame was modified from that was now
under the consideration of the Council, was introduced on the 26th February 1862,
and had consequently been two years before the Council and before the public.
The Council ceased to sit for legislative purposes in  April 1862, before the Bill
could pass through all the necessary stages, and when the Council met
again in the following November, the Government of India thought it
desirable to call uponall the local Government to report what had been the
effcct of the abolition of corporal punishment under the Penal Code and
also requested an expression of opinion as confirmed or modified by tho expe-
rience of the year 1862, regarding the expediency of retaining flogging as a pun-

ishment.  From the reports furnished by the Governments of Bengal, Madrds, ths
B
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North-Western Provinces, Oudh, and the Central Provinces, it would appear that
during the year 1802, about 18,000 persons were. sentenced.to imprisonment in
those temboma alone, for offencea which were formerly punishable by ﬂoggmg
Probably 8 to 4,000 more persons were punished under similar circumstances in
Bombay and Burmbh; which would give a total of more than 20,000 persons who
were commltted to Jail for various terms during the year 1862 for offences for-
nierly pumshnbla by ﬂoggmg Of ‘courso it was not to be supposed that all these
persons would have been flogged had that mode of punishment been retained. It
was only parmlaawe under the old law—not obligatory. But Judgmg from the
‘number who were subleoted to corporal punishment in the previous year in those
Provinces from which there wero Returns on the subject, he had no hesitation in
saying that at least 10,000 offenders were committed to Jail for various terms of
imprisonment in 1862, who before the passing of the Penal Code would have
been punished with'stripes and released. That was one effect of the abolition of
corporal punishment. The Jails in India which had always been overcrowd-
ed*and contained insufficient accommodation even under the old law, had
to take in 10,000 additional prisoners duting the year 1862. The additional
cost to the State could not have been less than 2 lakhs of Rupees. Each prisoner
cost the Governhent on an average more than Rs. 40 per annum; but in
estimating an increased cost of 2lakhs for the year 1862, -he had allowed an
average sentence of only 6 months for the additional 10,000 prisoners. If the average
“sentence was longer, the additional cost would have been so much more in
proportion. Of course this increased expenditure was not worthy of a moment’s
consideration if the main objects of punishment, the repression of crime and the
reformation of criminals, were obtained thereby. But this was the point at issue.
The advocates of corporal punishment maintained that for certain offences cor-
“ poral punishment was a better preventive of crime than ‘imprisonment in our
Jails, that it was less demoraliring to the individual, and more humane to himself
and to his family. As to the expediency of retaining flogging as a punishment,
the Governors of Madras and Bombay, the Lieutenant Governors of Bengal, the
N. W. Provinces, and the Punjab, and the Chief Commissioner of the Central Pro-
vinces had all expressed a strong opinion regarding the necessity of the measure.
Fortified by these opinions—by the opinion of the late Legislative Council and
of the late Lord Canning—and deeply impressed with the necessity in
the present state of society in this country, and the defective system of dis-
clpllno in our Jails—Select Committeo had - addressed themselves to the
introduction of such modifications and restrictions as would, they hoped, disarm
objection and prevent the possibility of abuse. He begged to point out that the
punishment was not obligntory, butwas permissive only. The Bill would
not allow whipping to bo inflicted in addition to any other punishment
unless the offender had previously been convicted of the same offence
as that for which tho whipping was awarded. It was proposed that whipping



(21)

should be lawful in lieu of any other punishient in cases of theft, extortion by
threat, and a fow other offences of which it secemed more particularly likely to be
an effectual preventive : and in the case of fronticr or wild districts specially brought
by Government under the more atringent provisions of the Act, a still wider range of
offences were mado punishable with whipping in licu of any other punishment.
As regarded juvenile offenders, it was highly desirable that it should in all cases,
except whon the ‘offence was one which was punishable with death, be lawful to
award whipping as the punishment in licu of any other punishment which might
be prescribed for the offence, and a provision to that effect was accordingly intro-
duced into the Bill. It was left to the local Governments to determine the parti-
cular mode, within the limits prescribed in the Act, in which the whipping

was to be inflicted.

The Hon'ble 81k CHARLES TREVELYAN said that it was very important that
the Council should approach the consideration of this matter, duly appreciating
the gravity of the issue before it ; and he thought he could not do better than
commence the observations he had to make by reading the declaration of prin-
ciple contained in the preamble of Regulation IT of 1834, the Act passed by Lord
William Bentinck for the abolition of flogging. The preamble was as follows :—

Whereas corporal punishment has not been found efficacious for the prevention of crime

either by reformation or by example ; and whereas it is always degrading to the individual, and
by affixing marks of infamy, which often aro for ever indelible, prevents his return to an honest
course of life ; and whereas there is every reason to fear that it is in many cases injudiciously
and unnecessarily inflicted, becoming a grievous and irremediable wrong ; and whereas it is
becoming and expedient that the British Government, as tho paramount power in India, should
present in its own system the principles of the most enlightened legislation, and shonld en.
deavour, by its example, to encourage the Nativo States to exchange their barbarous and cruel
punishmenta of maiming, of torture, of loss of limb, for those of a more merciful and wise charso-
ter, by which the individual may be reformed and the community saved from theso brutalizing
exhibitions ; and whereas it has been deomed expedient to authorize the substitution ofa finein
lieu of labor, in certain minor offences, for which the Criminal Courts wero empowered by exist-
ing Regulatons to pass sentence of imprisonment with labor, either with or without irons
and whereas it has boen deemed necessary to provide for the gradual introduction of a better
system of prison discipline, the following rules have been cnacted, to be in force from the date
of their promulgation throughout the Territories subjects to the Presidency of Fort William.

After corpornl punishment had remained abolished from 1834 to 1837, the
Indian Law Commission pronounced the following opinion :—

W have not thought it desirable to placo flogging in the list of punishmenta. If inflicted
for atrocious crimes with a sevority proportioned to the magnitudo of thoso orimen, that punis.
ment i open to the very serious objections which may be urged against all crucl punishments

and which are o well known that it is unneoessary for us to recaptitulate them. When inflict. d
on mea of mature age, particularly if they bo of decent stations in life, it is a punishment of
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which the eoverity consists, to » great extent, in the disgrace which it csuses ; and to”that
extent, the arguments which we have used ageinst public exposure apply to flogging.¥+**
I‘l‘he moderate flogging of young offenders for some petty offences is not open, at least in any
serious degreo, to the objections which we have stated. Flogging does not inflict on a boy that
sort of ignominy which it causes to s grown man. Up to a certain age boys, even of the higher
classcs, are often corrected with stripes by their parents and guardians ; and this circumstance
takes away & considerable part of the disgrace of stripes inflicted on a boy hy order of 8 Magis-
trate. In countries where a bad system of prison discipline exists, the punishment of flogging
has in such cases one great advantage over that of imprisonment. The young offender is not
exposcd even for & day to the contaminating influence of an ill-regulated goal. It is our hope
and belief, however, that tho reforms which are now under oonsideration will prevent the goals
of India from exercising any such contaminating influence ; and, if that should be the case, we
are inclined to think that the effoct of a few days pasaed in solitude or in hard and monotonous
labor would be more salutary than that of stripes. Being satisfied, therefore, that the punish-

ment of flogging can be proper only in a few cases, andnot being satisfied that it is necessary
in any, we are unwilling to advise the Government to retrace its steps, md to re-establish
throughout the British territories a practice which, by a policy nnquaatmmbly humane and

by no means proved to have been injudicious, has recently been abolished through a large
patt of those territories.

and it was to be observed that this opinion was given by the Commissioners after
o long experience of the existence of flogging and after four years’ experience of
the effects of its abolition.

Combined with the abolition of flogging was Lord William Bentinck’s plan
of improving the Jails and reforming Jail discipline, and a Committee was ap-
pointed to report upon the subject. It might be said that these views on the part
of the Government of the time were merely speculative benevolence, which had
become obsolete. But he hoped to prove that the principle involved was sound,
and founded deep in human nature, and was at least as applicable to India as else-
where. It was true that Lord William Bentinck was a real friend to this country,
and did 8o much to place the Government on sound principles of justice and public
good, that he might be said almost to have been a second - founder of our
Empire here. Lord William Bentinck considered the abolition of flogging to beas
important to tho progress of this country as the abolition of Suttee, the improve-
ment of Education, or the free settlement of Europeans in India. Of the Law Com-
missioners he would only say that they combined high judicial attainments with
thorough practical knowledge ; and that they were. assisted by the Chief Justice,
8ir E. Ryan, and by Sir B. Malkin, a Puisne Judge of the Bupreme Court, both
eminent men and well fitted to advise on such a subject.

The course of the question since 1837 had been alluded to by Mr. Roberts,
but perhaps not sufficiently clucidated. In 1844, an Act was passed restoring
corporal punishment to some extent. It authorized the infliction of not more than
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30 stripes of a rattan in cases of potty theft, and the reason for the passing of the
Act appeared from its preamble, which declared it to bo *“ expedient, until adoquato
improvements in prison discipline can be effected, to substitute corporal punish-
ment for imprisonmont in the case of certain offences.”  After that came themutiny
when prisons were broken open and destroyed. The limitations which had been
placed on the infliction of corporal punishment were suspended, and it was frequent-
ly resorted to. Shortly after, corporal punishment found a place in the draft of
the Penal Code ; but again it was excluded. Then came the Flogging Bill propared
by a Beleot Committee of the Legislative Council, brought in by Mr. Harington, and
subsequently passed by the Council. Lord Canning, however, refused his sssont
to it. Finally came Mr. Beadon’s Bill—the Bill now under consideration. .So
that the matter stood thus : corporal punishment was originally excluded from the
Penal Codo ; but since that time there had been a scc-saw legislation on the subject
adapted to the circumstances of the times. Corporal punishment had been at one
time partially restored as a provisional measure. But what it was now proposed
todo was a very different matter, for it was proposed torestore corporal punishinent,
not as a provisional, but as a general permanent arrangement, and as a punishment
for almost every species of offence, from petty theft to robbery and rape. This
was a great change indeed, and th e issue now to bo decided was whether corporal
punishment ought permanently and finally to be adopted into our legal system.

He (Bir Charles Trovelyan) contended that it ought not. His first objection

to flogging was that while all punishments were more or less unequal, corporal
punishment was much more so than any other. The instrument to be used pre-
sented one great difficulty. In the Bill brought into the Legislative Cpunecil, it
was provided that the rattan alone should be the instrument employed : but then
it was urged strongly that the rattan was a dangerous instrument,—that (as it was
gaid) it descended like a builet ; and Sir Charles Jackson mentioned several cases
which had come out in the course of an enquiry instituted by order of Lord Dal-
housie in which the use of the rattan had inflicted serious and lasting injury. The
Bill subsequently introduced prescribed the use of the cat-of-nine-tails. But
supposo the punishment to be with the cat-of-nine-tails, how unequal the punish-
ment must be ! An inexperienced operator, for example, might allow the tails to
get entangled, so that they in fact together inflicted only one blow, while a man
who understood the use of the instrument, and drew his fingers through the tails
between each stroke, would give a distinot blow with each tail. Bo again there
was inequality arising from the part of the body on which it was to be inflicted
some preferring the back, while others preferred another part of the person as less
likely to inflict irremedinble injury : and the Chief Justice proposed that a light
cloth should bo drawn over this part of the body wheu the punishment was inflicted.
Under the present Bill, there must necessarily be the greatest amount of inequality;
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for the Bill did not even lay down the instrument to be used, but left that matter
to the discretion of the local Governments, of whom, of course, one would take
one view, and another another—one would be sovero, and another would be
lenient—one would follow one medical opinion, and another would follow another.
The titlo of the Bill had been altered from the ** Flogging *’Bill, as the Bill intro-
duced into the Legislative Council was called, to the “ Whipping ” Bill, which
was the title of the present measure. He must say he thought that to call this the
Whipping Bill was quite inconsistent with the provisions it contained ; for there
really was no limit to the soverity of the flogging that might be inflicted under
it. It was always better to call things by their proper names, and this was a Flog-
ging Bill. )

) Another great difficulty in the way of using flogging as a punishment was this—
that however much the Bill might provide that a European Officer should be pre-
sent during the infliction of the punishment, he did not believe that practically
such an Officer would usually be prezent. Our Judges would not readily submit
to be turned into executioners : such scenes were so painful that no English gentle-
man would be present at them, who could possibly avoid it, and, the superintendence
of the infliction of the punishment would be left to irresponsible Natives. In the
case of soldiers flogged in obedience to the order of a Court Martial, abuse was
prevented by the presence of a body of comrades jealously watching the whole
proceedings ; but if flogging were allowed to be ordered by Junior Magistrates,
and the inflicting it were left to be superintended by Natives, very painful scenes
would constantly be enacted in the interior of Jails. It was but lately that torture
was eradicated from Southern India ; but if this Bill paszed, it would establish and
legalize torture. throughout Indin. He had said he doubted whether European
officera would really in person superintend floggings. He would add that he
believed, supposing they did attend them, the scene would so affect them that they
would become leniently disposed, and that the actual punishment inflicted would
be but alight. He would read the remarks upon this point of Mr. Campbell, con-

tained in a report dated the 80th March 1800, written by him whon Judicial Com-
missioner of Oudh— > '

* That the great criminal question is thus solved, that wo have found the panaces for all
our difficulties, in one of thoso rough and extreme ideas, engendered by the mutiny, of which
we must now rid ourselves. In";aying this, I am by no means eetting myself against the
practico preacribed by Qovernment ; for I believe that Government nevor intended that it
should be carried to an oxtrome. Not only is it unfaic and undesirable to inflict a degrading
punishmont for offences which are not always sccompanied by moral turpitude, and for which it
has not boen prescribed by law, but it becomes overy day clearer that for serious crimes of
turpitudo, auch corporal punishment ns wo can inflict very frequently proves o wholly insufficient
penalty ; that it is uncertain, unequal, and precarious in its operation, and that there is a tendency
nmong Officers to avoid ita infliction to the extent which would make it effectual, and
to allow our practico to degencrate into too great leniency. Officers have been warned against
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this, aud it is true that what is part of their duty they must perform without shrinking from
it. But still I think thet, a6 was said by onc of the Dgputy Commissionere (Captain ‘Thompson)
in a large proportion of thelts and such crimes, flogging alone cannot bo cffeotual uless it is
carried to the point of brutality. It'can only be effectuslly administered with certainty and
safety under the immodato and close personal superintendence of the Europcan Officers, and
I think thet we must not too much turn our Judges into executioners. I look on this, in faot
a8 ono of the principal difficultica of the system. The constant participation in such secencs
must have more or lesa a brutalizing effect on almost any man’s mind, and must tend to perpet-
uate that harsh and severe fecling which, not unnaturally resulting from the scenes of 1857, it

must now be our object to softon down and eradicate.”

He might enlarge on the inequality of flogging as a punishment. Flogging
to o weak person wns a very different thing from flogging to a strong person: and
a flogging from the hand of a strong executioner was a very different thing from a
flogging from the hand of a weak executioner. A flogging depended much on the
physique both of the flogger and of the person flogged, and upon the disposition
of the flogger, and also of the presiding Magistrate. The Bill, it was true, attemptod
to provide ngainst some of these inequalities by directing that, when possible, a
Medical Officer should be present. He feared, however, that precaution would
prove insufficiont. The moral inequality of flogging as a punishment was perhaps
even greater than its physical inequality. To a man of position and character, it
was worse than death. To a bad and hardened man, it might be almost nothing.
To Europeans it must always be a most severe and degrading punishment. And
here he would remark that while Europeans in England were not liable to flogging,
they would under this Aot be liable to that punishment in this country on the order
even of a Junior Mngistrate. At a time when it was desired to encourage the settle-
ment of Europeans in this country, it might be doubted whether it was wise to render
them liable to flogging. He could think of nothing that was more likely to deter

pettlers. .

He further objected to flogging, inasmuch as it was a punishment which had

a brutalizing effect on the criminal. It hardened and rendered insensible to shame
those who were not before hardened in crime. A petty theft, for instance, might
be committed by a person of any class. Under other circumstances, the offender
might repont of what he had done, and attain a respectable position in society;
but if he were once flogged, he would be likely to become a shameless and hardened
criminal. The punishment was demoralizing to thoso who superintended its in-
fliction. All of us have o bad as woll as a good spirit in us, and we should take eare
lest the bad spirit prevail. Woe know what we are, but we know not what we may
be. Even o father correcting his son might commence well, but as ho proceeded

he might, from a spirit of resistance on the part of the eon, lose his teruper and be

guilty of great abuse of authority.
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‘Flogging would bave an injurious influence upon the whole country. As
a punishment it had always been an emblom of & low étate of civilization. There
was the Ru.u.sia.n knout, the American cowhide, and the korah ér heavy horaewhxp
in thm oonntry, which the old French traveller Bornier two centuries 8go was shook-
ed to find it was thé custom to hang over the gateway of every porson in authority
emp£ when it 'waa‘in actual uso. ‘He would ask when flogging had free scope in
Englandl Tho Irish Rebellion was the last occasion on which it had been used
to apy; qxtant, and jts abuse then gave rise to' great t scandals. Since that time its
use had gradually dwindled away. Its restoration as regards attempts on the
* person of the Queen, and the destruction of works of Art was often referred to.
8o also was the fact of its having been recently, in a fit of popular panic, re-enacted
in the case of garrotting. He believed, however, he was correct in saying that in
no single case had the punishment been inflicted under any of these restorations,
and that in England, although it was occasionally talked of, flogging never was
practised now. It waskept an as extraordinary weapon hung on the wall in terrorem,
but not to be taken down. It was a coarse expedient of disturbed times and bar-
barous countries ; and without any disrespect for the administration of the Punjab,
of which he had a high opinion, it must be said that the pressure on the Council
in mpeot of this Bill did not come fromany of the old Provinoes, but from the
new or so-called Non-Regulation Provinces. How truly the term Non-Regulatfon
was applied to them might be judged from the fabt that among the papers- cotineot-
ed with the Bill, he found a demi-official order from the Judicial Commissioner of
the Punjab to his subordinates, directing them not to cease from flogging, although
the punishment was no longer legal under the Penal Code.

Our mission in India was one of civilization, and our object should be by
our example to raise the standard and to bring the Natives up to our level.

His last reason for opposing the Bill was, that it was not necessary. It seemed
to be taken as an axiom that flogging was a punishment suited to, and necessary
in the case of, wild tribes. That this was so, he wholly denied. ‘Cleveland, Out-
ram, and Dixon would have repudiated such help in civilizing the Bhaugulpore

Hill tribes, The Bheels and Mhairs. The instruments used by them are described
on Cleveland’s tomb at Bhaugulpore—

Who without bloodshed or the terrors of authority,
Employmg only the means of Conciliation, Confidence, and Benevolence,
Attempted and Accomplished

The ontm subjection of the Lawless and S8avage inhabitants of the Junglohrry of Rajmehal,

Who had long infested tho Neighbouring Lands by their Predatory Inourisona,

Inspired them with a Taste for the Arts of Civilized Life,
And attached them to the British Goverument by a Conquest over their minds,
The most permanent, as the most rational, mode of dominion,
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He would refer to some of the reports which had been received—especial
those for the North-West Provinoces, Oudh, Bengal, and Burmah, from all of which
it appeared that the class of offcnces which would be liablo to flogging under this
Bill hiad not increased since the introduction of the Penal Code. The Chief Com-
missioner of British Burmah wrote thus:—

With respect to tho fisst point, it does not appear that the suspension of corporal punish-
ment has, during the year 1862, had any sensible effect on the numbars sentenocod to imprison-
ment or canvicted of theft. In other words, the punishment of flogging cannot be conaidorod
a8 having a marked deterring effoct against crime upon the Burmese, and other tribes of the
Indo-Chinese family. Indeed, I hgve no doubt but that confinement in a jail and the rostraints
of strict discipline are held very much maore in droad by thoss races, than bodily pain to be en-
dured for a short time.

The Chief Commissioner of Oudh said—

Tho Chief Commissioner quito agrees with the Judicial Commissioner in thinking that &
sufficient time has not elapsod, since the introduction of the Penal Code, to enable him to judge
of the efcct of the suspension of corporal punishmont, and, thersforo, he would beg to bo allowed
to defer giving a decided opinion on the question of retaining flogging as & punishment, and of
the offences for which it should be mads applicable, till the experience of another year has boen
gained. The greatest diversity of opinion on the efficacy -of corporal punishment prevails
among the Officers employed in the administration of justice. The Chiof Commissioner’s im-
preasion is that the thieving population of town and country, the low Mahomedans of Lucknow

and the Parsees of the Province, carc nothing for the lash, while it is dresded by the better born
and nurtared class of offenders. But the Chief Commissioner waits for the further ovidence

that the criminal statistics of another year will afford before coming to definite conclusion on
the question. On one point, hpwever, he is not likely to alter his opinion, and that is, that the
infliction of corporsl punishment should be superintended by other than the Judicial Officers
whose position is lowersd by the performance of such a duty. Inlarge Stations the punishment
might be sdministered under the supetvision of & Provost Borgeant or some agenoy of that kind.

The Judicial Commissioner of Oudh had written in the following terms :

1t will be seen that during 1862, there has been s large decreass in the number of convic-
tions for offences punishable by stripes s compared with 1861. I find, too, that .thers has
becn & considerable decrease in the number of juvenils offendors sentenced during the present
vear, tho number being :—
1861 . - e . e . . 306

Differcnce . 61

‘Phis would seem to disposo of the question s far as it is connected with the anticipated over
a crowding of the jails in consequence of the abolition of corpors! punishment. '



(28)

Thero can be no doubt, however, that the offences against property, which wer$ formerly
punishable by tho lash, arc on the increass. Nevertheless, as I havo slready said, I would pre-
for to wait the result of the present year before re-introducing that punishment. Ido not
Delieve that the increaso is owing, in any marked degreo if st all, to its abolition, for the simple
geason that I think it would take at least a year to apprise the criminal claases gencrally that it
had been abolished, and to convinos them that they need no longer abstain from crime from
torror of the lash. ’ -

Bo the Register of the Sudder Court at Agra reported :—

From an exsmination of these it appears, that while it is generally agreed that as yet there
is no perceptible inoreass or otherwise in the classes of offences for which under the old Law
flogging was permitted, a very large majority of the Officers consulted are strongly in favor
of the retention of flogging a8 a punishment in the case of juvenile offendors.

L]

He would next read an extract from a letter written by the Judges of the High
Court at Calcutts :—

The Court are of opinion that the reports received from the various local authorities and
the experience of the past year afford no sufficient data for the formation of any opinion by this
Court, as to the working of the Penal Code in reference to the suspension of corporal punish-
ment, and to the perticular class of offences affected by that change. They are decidedly
of opinion, that no necessity has been shown to exist for reverting to that mode of punishment
in the case of adull criminals ; but that, on the other hand, a parseverancs for four or five years
at least from the time of the passing of the Penal Code, in the experiment now under trial,
of carrying on the administration of Criminal Justice without a resort to flogging , is highly
expedient. ® * * * The Court would not pretormit this opportunity of urging on the local Govern-
ment the neoessity of making yet further improvementa in prison discipline and of speedily
catablishing juvenils reformatories, in order that, on the ono hand, the arguments for reverting
to it in the casa of adults may be deprived of all force, and on the other hand the use of corporal

punishment for young persons may be soon dispensed with.

And the Lieutenant Governor agreed with the Court in thinking that mno
sufficient data existed for forming any, opinion as to the working of the Penal

Code in reference to the suspension of corporal punishment, and to the particular
class of offences affected by the change.

It appeared from the Madras Returns that the number of offences which
might formerly have becn punished with flogging had incrensed since the Penal
Codo came into force. But this might be accounted for in two ways,—the in-
oronsed stringency of the Code, and the establishment of the new Polico. One
reason why when ot Madras ho (Sir Charles Trevelyan) had done his utmost to
establish the new Police, was that he knew that tho great majority of the offences
committed were never traced out, or taken any notice of : he knew that many district
were thinly inhabited and comparatively unproductive, in consequence of the bad-
ness of the old Polico and the insecurity of property. Now, however, arimes were
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much more efficiently hunted up : to borrow an expression from the Finance De-
partment, he might say that now all crime was really brought to chargo.

Lastly, he objected to the passing of the Whipping Bill, becanse it was unneces-
gary, inasmuch as there was an alternative measure to which recourse might be
had. The original schemo for the abolition of flogging included a plan for the ye-
form of Jail discipline. But that plan, although it might not have been abandoned,
had never been carried out ; and very much remained to be done before it could be -
said that the state of the Jails or of Jail discipline in India was such as it ought
to be. At home it was a subjeot in which the public took the utmost interest, and he
doubted not that the same result would be attained here if attention were dirce-
ted to it. Ono of the strongest objections to this Flogging Bill was that, by sub-
stituting a coorso, easy expedient founded on phywical force, it would indefinitely
postpone the adoption of better means. Mr. Roberts had put the expense of an
improved system of prison discipline at four Iakhs a yoar. But if a proper system
of Jail disoipline were established, including juvenile reformatories, 40 lakhs would
be well spent. To improve the morality of a country was: to improve its finnncial
condition. In propostion as we could do without magistrates, Police, and Soldiers,
in proportion as we could humnnize and rnise the moral standard of the people,—
in that proportion would the resources of the country e developed and its financial

position improved.

The Hon’ble MR. MAINE agreed with his Hon'ble friend that there were some
grave objections to the punishment of flogging, although ho (Mr. Maine) was unfor-
tunate in not being able to appreciate the precise objections which Bir Charlea
Trevelyan had passed on the Council. One defect which he (Mr. Maine) perceived,
had not been mentioned by his Hon’ble friend, viz, that flogging was incapable
of remission. Once administered, it could not be taken back, whatever light
further enquiry might cast on the convict’s guilt. Mr. Maine also acknowledged
.that there was great force in Bir Charles Trevelyan’s remarks on the practical
inoquality of the punishment. But after all drawbacks had becn brouglt into the
account, he could not agree in his Hon’ble friend’s conclusion. First, among
such of Sir Charles Trevelyan's objections as he did not concur in, he would talke
one which was put forward rather modecstly, but of which everybody must seo the
point. His Hon’blo friend had suggested that under the Bill a Junior Mogistrate
in tho Mofussil might order a Europenn to bo flogged. That was o mistake. The
Bill took away no privilege which Europeans at present possessed. European
criminals would still be brought down to the Presidency Towns, and, if the High
Court or a Calcutta Magistrate ordered a Europenn who had been guilty of any of
the offcnces mentioned in the Bill to be flogged, there was not the smallest reason for
thinking that the Europcan community would object. As to Bir Charles Trevel-
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yan’s asscrtion that flogging brutalized the criminal, he (Mr. Mainc) had heard it
80 many times not only from his Hon’ble friend but from many other persons for
whom he had the greatest respeot, that he must suppose there was something in it,
but for his MM must acknowledge that he did not even understand what it meant.
What was intended when it was said that whipping brutelized ¥ Was it, that it
appealed to the offender’s animal nature, as distinguished from his moral nature ?
that it caused, in short, physical pain1 Why, every punishment deserving the
name inflicted physical pain. If you shut 8 man up in Jail, who was used to the
open air; if you deprived him of stimulants when he was habituated to them;
if you made him work when he was accustomed to be idle; in all these cases you
inflicted physical pain, and pain sometimes even severe than the pain of a flogging. °
Some persons, including apparently his Hon'ble friend, but certainly the ‘authors
of a petition which had been circulated, appeared to forget that, when you sentenced
a criminal to punishment, you deliberately made up your mind to render him ex-
tremely uncomfortable : and for his part, Mr. Maine could not the least understand
why one form or degree of phyzical pain should brutalize more than another. His
Hon'ble friend further condemned flogging as a disgraceful punishment. He (Mr,
Maine) was afraid he should shock his Hon'ble friend, but he was bound to say that,
considering the present state of the theory of punishment, it was to some extent a
recommendation of any punishment that it was disgraceful. For (as he supposed)
there occurred in India the same perplexity which occurred in England—and which
had gone far to disturb what were once believed to be the first principles of a penal
system—that criminals were found by experience not to commit crimes singly and
by isolated acts ; they had a tendency to form themselves into a claes, with rules
and maxims and a code of honor of their own. The very difficulty was that ordinary
punishments were not felt by them to be disgraceful, and if therefore a punishment
could be discovered which roused under all circumstances the sense of shame, that
punishment would have a value of its own. After all deductions had been made
{rom the penal efficacy of flogging, there still remain one immense advantage, that
it was the most strongly deterrent of lmown punishments—so deterrent indeed,
that the legislator was under a constant temptation to employ it without regard to-
counterbalancing disadvantages. His Hon'ble friend had strangely argued that
the English cxamples of Whipping Acts were not in point, because no flogging
had been administered under them. The truth was, that the terror of the law had
dono its work thoroughly ; offenders were deterred and offences ceased. He (Mr.
Maino) would never advocate the infliction of whipping except sparingly and under
careful restrictions ; but what he did not comprehend was that this Council should
opposo itsolf to tho unanimous demand of the local Governments.  Buch a refusal
could only be based, as his Hon'ble friend’s argument showed, on certain abstract and
speculative theories concerning punishment, and it was only fair to seo what results
those theories had given, ®o far as they had hitherto been permitted to govern
practice. His Hon’ble friend had pressed the Council with the authority of Lord
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William Bentinck, Lord Mncaulay, and Mr. Anderson. Those were great names,
but there was an authority greater than tho authority of names, and that was the
authority of facts. Now the fact was, that what lie trusted he might call without
offence the sentimental theory of punishment had all but collapsed ; if it had not
utterly broken down, it had at all events been rudely shaken. The theory began
(not long before the time when the Low Commissioners reported) in a natural re-
action against the savage punishments employed at the beginning of the century,
and it was founded on the assumption (which was only vory partially true) that all
punishment should be directed towards the reformation of the offendor. If over
a theory had boen thoroughly tested, it was this theory during its trial in Eng-
“land. It was impossible to say what sums had not been Invished in England
on the construction of Jails on ideal principles, and on an internal discipline ad-
justed to some theory. Perhaps his Hon’ble friend scarcely reflected what ho wns
promising when he promised that Indian Jails should be improved up to the Eng-
lish standard and reformatories established thronghout the country. The outlny
in England on Jails, Jail discipline, and reformatorics was little known, becauso
the money came out of local taxation, and did not appear in the public accounts ;
but he believed that the sums cxpended, had been almost fabulous. What was the
resultt Twenty or thirty years of costly experiments had simply brought out
the fact, that by looking too exclusively to the reformatory side of punishment,
you had not only not reformed your criminals, but had actually increased the ori-
minal class. It was practically found that, by taking all the sting out of punish-
ment by leaving the criminal nothing but the recollection of a rather dull and mono-
tonous episode in his life, you had increased the offender’s temptations without
improving his morality : you were actually adding to that conmunity within the
community which lived by crime. The truth which no candid man who had
English experience to guide him would deny was that, by adjusting jail discipline
to one special principle, you had certainly not reformed your criminals, and pro-
bably had encouraged them. And if that wero so in England, where you had men
of the same race and nominally of the same faith as yourselves to operate upon,
what certain results could you expect in India, where a wholly different set of usages
and rules concerning the conduct of life prevailed from those which obtained at
home? The great agent of reformatory discipline in English Jails was the Chaplain.
But what counterpart had the Chaplain in an Indian Jail 1 He doubted whether
his Hon’ble friend had followed the most recent current of English opinion on
these subjects. If any of the Council had read the Reports of the Committecs
appointed last year by the two Houses of Parliament, and the discussions anong
the County Magistrates which had arrived by the lnst mail as to the proper mode
of carrying out the recommendations of the Committces, thoy would see that the
formuls which, after recent experience, commanded most respect in England, wax
one which might well servo as the motto of that Bill—'‘Punish-first ; reforna and
instruct afterwards.” It would bo found that the Committee of the Housc of Lords
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on Prisox Discipline had advised a liboral resort to the crank, the tread-mill, and
something called tho shot-drill, and he (Mr. Maino) perceived that in several Counties
o contrivance which was in special favour was a spocies of plank-bed, of which,
" if he understood it rightly, the peculiar ingenuity consisted in its rendering it ex-
tremely difficult for the convict to sleep. He confessed that the impression loft
on his mind by the Parliamentary Reports and County discuseion was that these
noble Lords and honorable Gentlemen would have felt it a great relief if the autho-
rity of such groat names as had been quoted to-day, had not prevented them from
baving recourse to the simpler and in his (Mr. Maine’s) eyes much more innocent
and less cruel expedient of a sound flogging. . He submitted to the Council that the
case was this—all theories on the subject of punishment had more or less broken
down not finally he hoped, but for the present. We were again at sea as to first
principles. Nothing then remained but to take experience for a guide and here
was every local Government in India, every Government entrusted with the direct
administration of the country, declaring that it could not keep the peace and tread
down orime, unless it were allowed to employ the punishment of whipping. The
duty of making laws in one Council for all India was onerous enough, but if they,
sitting iz one corner of the country, were deliberately to say to these Governments,
that oriminals were not to be flogged because flogging might brutalize a
Bengalee thief or a ;Punjabee dacoit, he must say that they would not
only inour & very grave responsibilityfbut be going very close to the - verge
of absurdity. And if it were once granted that whipping, though it
should be sparingly employed and carefully guarded, should nevertheless
not be altogether exoluded from the list of punishments, 4 more innocent
Bill than this could scarcely be conceived. Whipping was only for a first’
offence to be given in substitution for other punishments: the Judge athis
discretion might order the convict to be whipped and released, thus saving
him from the contamination of a Jail—contamination which existed not
only here, but also in the most elaborately organized of English Jails. If the
offender were convicted for a second offence, then ss on a fair assumption,
he might be supposed to belong to the criminal olass, so that nothing
was gained by saving him from the corruption of imprisonment, then he
might for certain offences be flogged as well as imprisoned or otherwise
punished. It appeared impossible, considering the weight legitimately due
to the opinions of the local Governments that the Council should reject so mild
o measure of concession to their demand.

L4

The Hon’blo Mr. HARINGTON said he had had such frequent ocoasion, in his

capacity of a Momber of the Indian Legislature, to speak on the subject of the Bill
then under consideration, that he had exhausted all that he had to say in respect
of the Bill. He had remarked upon more than one of the occasiona referred to, and
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he would repeat tho remark now, that he was now in favorin tne Indian Penal
Code being supplemonted by (he present Bill, as the seloct Committec had
advisod that it should be altered, not bocause he liked the punishment of
flogging which the Bill proposed to authorize the Criminal Courts to administer
in certain cases—for, in reality, he disliked the punishment—but because
in the present gondition of Indian society (he, of courss, meant that
portion of Indian society which, in the event of tho Bill beooming law,
would be most affected by its provisions), and in the existing state of the Jails .
in this country, he was of opinion that corporal punishment must be
regarded not only as a necessary ingredient in, or part of the Penal Code
but absolutely, in a large portion of the cases in which, supposing the Bill "to
pass it was likely to be inflicted, as more a human and & more merciful
punishment than imprisonment for a long period in a Criminal Jail. Bo far
dread of as the punishment operated upon the Native mind to deter from
the commission of crime, which was the primary object to bo aimed at
in every system of punishment, he believed that corporal punishment was
more effectual than imprisonment, and looking to contamination which
was inseparable from imprisonment in a Criminal Jeil in this country, he
also believed it was not more demoralizing or, indeed, so demoralizing. He
had listened attentively to the objections which had been urged against the
Bill with somuch ability and feeling by Bir Charlos Trevelyan, and he fully
appreciated the motives which had actuated Bir Charles Trovelyan’s oppo-
sition to the Bill. He would not occupy the time of the Council by considering in
detail the arguments advanced by Bir Charles Trevelyan against the Bill,
Where he to do so, he could only, as regarded the principle of Bir Charles
Trevelyan’s objections, go over the same ground which Mr. Maine had
gone over and repeat much of what Mr. Maino had said so well, and
he should therefore content himself with stating his intention to vote for

the motion before the Counncil.

The Hon’ble the RAsA oF V1ZIANAGRAM said that he thought flogging a proper
and lawful punishment where crimes had in fact been committed. Butamong all
classes of poople false cases were frequently got up in #his country, and proved by
false ovidence. The Magistrate might do his best, and yet by the evidence brought
before him, he might consider himself bound to convict and to punish with flogging.

In such a case, the person wrongly flogged would be injured and disgraced for life.
He should like to see something in the naturc of a safoguard agninst such cases as
these. o

The Hon’ble 81r R. Narier admittod that there was much force in what Sir
Charles Trovelyan had said, but he counld not agree with bim that flogging, as o
substitute for imprisonment, was an inbuman punishment for the class of poople
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who were likely to be subjected to it. He thought imprisonment more demoraliz-
ing and permanently injurious ; for it was most probable that a man who went
into prison simply a knave would come out a finished ruffian ; that his family might
be dostitute during his imprisonment ; and that if he had had any caste, he would
eave the Jail an out-cast. In the old Legislative Council he had expressed his
opinion in favour of the Flogging Bill : and he had not changed in the slightest
degree the opinions he had expressed on any subject discussed in that Council.
He was in favour of the principle of the Bill, but with the permission of the Presi-
dent, he would propose an amendment of the details, at the proper time.

The Hon’ble the Licutenant Governor said that he would only offer a few
renarks with reference to one point which had been alluded to by Bir Charles
Trevelyan, and that was as to the reply of the High Court of Bengal, that the re-
ports of the local authorities and the experience of the past year afforded no sufficient
data for the formation of anopinion on the effect of the suspension of corporal
punishment since the passing of the Penal Code. In this respect he entirely agreed
with the Court. The Reports of the local authorities merely showed that a certain
number of persons had beon convicted of certain crimes the year before the Code
came into force, and that there was no increase in the number convicted of the same
orimes in the subsequent year. But the reports did not show how the change had
operated in increasing the number of persons sent to gaol, and that information
he was now insome degree enabled to supply from the Report of the Inspector
General of Jails for 1862. From this it appeared that while the number
of persons sentto gaol in 1861 was 48,626, in 1862 it was 08,136, being an
increase of nearly 10,000 prisoners, or 20 per cent. in a single year. He
did not mean to say that this increase was entirely owing to the abolition
of corporal punishment but he had no doubt that a considerable pro-
portion of it was due to that cause. The High Court had urged upon
the Government the necessity for making yet further improvement in Jail
discipline : but this, in the present state of things, was impossible. All the
Jails in Bengal were overcrowded The mortality had in some places alarmingly
jncreased, and he had been obliged in some cases to relax the salutary rule which
restriots prisoners to intrathural labour. Except in the Allpore and perhaps one
or two other Jails, any serious attempt at the classification of prisoners was out of
the question, the numbers in Jail being far beyond the space required for health
much more for the due separation of prisoners. Nodoubt a remedy for this lay
in enlarging the present Jails and building new ones, but where was the money
to como from ¥ 8ir Charles Trevelyan had said that he would give 40 lakhs rather
than that offenders should be punished with whipping : but in fact if it were proposed
to spend a quarter of that sum on the Jails in Bengal,—and certainly less would not
suffice to accommodate properly even the existing number of prisoners,—the
money would not bo forthcoming. Thore had recentiy been before him estimates
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for vory neodful improvementa in Jails, which ho could not include in the Budget,
because the allotment for public works was not sufficient to cover them : and if this
were the case with comparatively trifling sums of a fow ghousand rupees, what
would it be if lakhs wero in question. For this reason alone, apart from all others,

he should support the Bill.

The Hon’ble RAJA Bariz DyaL BAHADUR said that juvenile offendors wore
under Bection V of this Bill rendered liable to the punishment of whipping. This;
he thought, was an error. In his opinion the imprisonment authorized by the
Penal Code was far preferable mode of punishment, because, 1st, the bodies of
juveniles were tender, and their bone: and limbs had not attained
their full development, consequently the infliction of whipping might
be attended with the permanent injury: 2nd, as juveniles sinned cither from
ignorance or the evil persuasion of others flogging was a punishment
out of all proportion to the offence. It must also be borne in mind that
juveniles, while undergoing imprisonment under the Penal Code, would while
in Jail have their education attended to, and be thereby probably reclaimed
from their evil courses. Again, under Bection IX, a term of only 15 days
was allowed for the presentation of an appeal. This term appeared to him totally
insufficient for the purpose, because the culprit from whom the appeal should come
being in prison, his relations (supposing them to be able and willing to do so) would
have to appeal on his behalf, and the 16 days would elapse ere they could hear of
his imprisonment, obtain a copy of the sentence, and forward that and all other
papers to the Appellate Court. He would therefore propose that in lieu of
that Bection, another should be substituted, declaring that the punishment of
should be only inflicted on the expiry of the term of the imprisonment

whipping awarded.

The Hon’ble Mr. RopErTs in reply said that after what had been said, he
had only & few observations to offer. Asto the apprehension oxpressed by 8ir
Charles Trevelyan that the passing of this Bill might lead to the re-establishment
of torture which had only been recently trodden out by us ; that the superior Officers
would evade the provision which required them to supesntend the infliction of the
punishment ; that it would be left to irresponsible parties under whom great abuses
might take place, he (Mr. Roberts) left bound to say that in his experience of up-
wards of 25 years, no such abuse had occurred under the old lawv—that a similar
provision existed under it, and had never been evaded by the European Officers.
He thought too that the extract from the letter of the Judicial Commissioner of
Oudh which had been read by Bir Charles Trovelyan confirmed this view. Mr,
Campbell considered that there was a teudency to too great leniency on the part of
our Officers. But it appoared to him (Mr. Roberts) that Bir Charles Trovellyan had
avoided the main point at issue. It was admitted that Lord William Bentinck
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had abolished corporal punishment under a sort of pledge to introduce a system
of better prison discipline.. Had that pledge heen redéemed 3 The Committee
of Prison Discipline had recommended many reforms and improvements, some of
which had been carried out, but in his (Mr. Roberts’) opinion the system of Prison
Disoipline was exceedingly bad. The Inspeotors of Jails and Officers in charge
of Jails'did what they could, with the means at their disposal, to keep the
Jails, clean . aud healthy and fo maintain a certain discipline. - - 8till the Jails were
in g most unsatisfactory state. They were overcroweded, and the mortality was
was very great: He (Mr, Roberts) had not taken charge of this Bill, or presumed
tp lay it before Council without seriously considering whether corporal punishment
was necessary. He himself would prefer imprisonment under an improved  sys-
temof Jail disoipline, but he was constrained to say that in the present state
of affairs, corporal punishment was more humane than imprisonment. Form' the
returns before him, he found that, in the 'yea.r 1862-63, as many as 4,700
prisoners died in our Jails in India. He did not include the prisoners
sentenced to transportation in the Andaman Islands, but here on the
Continent of India, 80 or 90, or even 100, out of every 1,000 prisoners died every
year in our Jgils. And what did our Jails consist of. Each Jail contained
three, four, or more Barracks, in each of which from 50 to 80 or 100 prisoners
slept at night. They were not actually huddled together, for each man had a cer-
tain space allotted to him. In the day time-they all worked: together in' large
yards. Here were all the evils of association and contamination, and our
prisoners came out worse characters than when they went into Jail. If either
the English or the Irish system of Jail discipline could be introduced, he
(Mr. Roberts) would be glad to see corporal punishment abolished. He
did not agree with Mr. Maine that the experiments which had been made
in Jail management at home had not been successful. From all the reports
and returns which he had seen, he thought that a decided impression was
being made upon crime and the criminal population. But the cost was enor-
mous. There were in England 146 County and Borough Jails and Houses
of Correction, which cost the country close upon half o million sterling per
annum.  Then there were 12 Convict Prisons which ocost another quarter of
& million sterling pergannum. Besides these, there were Reformatories
and Industriol Schools, costing many thousand pounds per annum more.
Thus Englind and Wales had more Jails, and spent annually at least
three quarter a million sterling upon Jails for 20 millions of people,
while in India, for 140 millions of people, we had not Jails enough,
and spent only about 30 lakhs per annum on them. Ii Sir Charles
Trevelyan would devote more funds to the improvement of our Jails and

of Jail disciplino, he (Mr. Roberts) would be glad to see the abolition of cor-
poral punishment,
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i The Hon’ble S RoBERT NAPIER moved the amendment of which he had
given notice,—that in Scction X, line 11, “ 50 should be substituted for ** 150.”’
He considered that the Bill went too far in allowing so many as 150 lashes. No
doubt the instrumont with which the punishment was inflictod by the authorities
who advocated that number was a mild one. But any over-zeal on the part of
authorities removed from supervision might increasc the severity of the instru-
ment, and this might render 150 lashes a very excessive punishment. Mo
thought it much better to fix the numbor at 50 lashes, leaving the Executive
Government to determine the description of the cat-of-nine-tails to be used,—
sinoe 50 lashes were capablo of being made a sufficient punishment, but could
hardly be made excessive, whilst he thought 150 lnshes openod a very wide
range for the excrcise of over-severity. He should tromble to think of 150
lashes with & severe insrument, and thought the limit should certainly be

reduced.

The Hon’ble Me. RoBERTS explained that, the rattan being the more severe
instrument, the number of stripes had been fixed so as to equalize the punishment
in cach case as far as possible. When the cat-of-nine-tails was introduced into the
Madras Presidency as an instrument of punishment, it had been calculatod that
five lashes of the cat were equal to one stroke of the rattan ; and that caloulations
had been adopted in this Bill. This provision in the Bill was in accordance with
the practice in the Madras Presidency.

The Hon'ble Mr. MAINE said that if the proportion between the degree of
punishment inflicted by the two instruments was lost sight of, the danger was
resort would be had to whichever species of punishment was the more severe ; he
would rather retain the numbers as they stood.

The Hon'ble M. HARmNGTON entirely concurred in what had fallen from the

Hon’ble Mr. Maine.
The amendment proposed by the Hon’ble Sir R. Napier was put and nega-

tived.
The original Motion that the Bill be passed with the amendments recom-

mended by the Belect Committee, was then put and agr'eed to.

The ‘following Select Committee was named :—

On tho Bill to amend Act VIII of 1851 (for enabling Government to levy
tolls on Public Roads and Bridges)—the Hon’blo Messrs. Harington, Maine, Ellis,
Roberts and Anderson, and the Hon’ble Raja Sahib Dyal.

The Council adjourned.

CALOUTTA, A. G. MACPHERSON,

The 17th February 1864. 0ffg. Depy. Secy. to the Gow. of India,
Home Dept.





