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Abstract of the Proceedings of the Council of the Qovernor General of India,
auemblql Jor the purpose of making Laws and Regulations under the
provisions of the Act of Parliament 24 & 25 Vie., cap. 67.

The Council met at Government House on Friday, the 18th November 1864.

PRESENT:

His Excellency the Vicoroy and Governor General of India, presiding.
His Honour the Lieutenant-Govcrnor of Bengal.

Major-General the Hon'ble Bir R. Napier, E.c.n.

The Hon’ble H. B. Harington.

The Hon’ble H. Sumner Maine.

The Hon’ble W. Groy.

The Hon’ble H. L. Anderson.

The Hon'ble Claud H. Brown.

The Hon'ble J. N. Bullen.

The Hon’blo Mahérdjé Vigiardm Gajapati, R4j Bahédur of Vizianagram.
The Hon'ble BR&j4 84hib Dydl Bahédur.

The Hon'ble G. Noble Taylor.

The Hon'ble W. Muir.

The Hon'blo R. N. Cust.

His Highness Mahirdjé Dhiraj Mahtab Chand Bahddur, Mahdrdja of

Burdwan.

His Highness Mahérdjé Dhiraj Maohtab Chand Bahddur, Mahfrdjd of
Burdwan, made a solemn declaration of Allegiance to ITer Majesty, and that Jy.
would faithfully fulfil the duties of his offico.

OATHS OF JUSTICES OF THE PEACE BILL.

The Hon’blo Mr. Ma1NE presented the Report of the Select Committee on
tho Bill to substitute certain declarations for the oaths of qualification taken hy

Justices of the Pcace.
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ABKARI AOTS EXTENSION BILL.

Tho Hon'ble Mr, MAINE also presonted the Report of the Seclect Com-
mittco on the Bill to provide for the extension of Act XXI of 1856 (to con-
solidate and amond the Law relating to the Abkérf Revenue in the Presidency
of Fort William in Bengal), to the Provinces under the control of the Licuten -
ant-Governor of tho Panjab.

v

NON-REGULATION PROVINCES BILL.

The Hon'ble M=z, HARING1ON, in moving for leave to introduce the Bill to
authorize the Governor Genoral of India in Council to extend to the Non-Re-
gulation Provinces under the immediate administration of the Government of
India, Acts and Regulations not in force in those Provinces, said that the' Bill
had grown out of an application made by the Commissioner of Mysore and
Coorg for the extension to those territories, by an order of the Executive Gov- .-
ernment of India, of an Act passed last year by the Government of Madras,
to authorizo Bubordinate Magistrates of the second class to take cognizance of
offences falling under 8cction 174 of the Indian Penal Code.

The moro recent enaotments of this Council, which had been passed for
particular places or parts of India, but which it was considered might from
their nature bo extcnded, at some future period, with advantage to places other
than those in which they were intended immediately to take effect generally,
contained a provision authorizing such extension. Where this provision existed
in the Aoct, all that was nccessary for its extension was an order of the Execu-
tive or Local Government ; where this provision did not exist, the Act cou'd be
extended within territories in British India only with' the special sanction of
tho Logislaturo. The Act of tho Madras Government, which the Government
of India had been asked to oxtend, was within the latter category. The ex-
tension of the Madras Act to Mysore and Coorg would probably be very bene-
ficial ; but instead of confining legislation at the present time to the extension
of this single Act in the manner propased, it appeared to be a better and more
convenient cowrse that a gencral Bill should be introduced, authorizing the
Governor General in Council to extend to the Non-Regulation Provinees under
tho immodiate administration of the Government of India, Acts and Regu-
lations not in force in those Provinces. This was the object of the Bill which

he had asked for leave to introduce. The Bill would be limited in its applica-
tion to Regulations and Acts existing at the time of the passing of the

Bill. He did not think that any objection could be mado to the principle of
the Bill.

The Motion was put and agreed to.
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HIGI COURTS’ CRIMINAL JURISDICTION BILL.

The ITon’blo MR. MAINE, in introducing the Bill to amend the Procedurc
of Her Mnjesty’s High Courts of Judicaturo in tho oxercise of their Original
Oriminal Jurisdiotion (relating to Grand Juries), said— Although thero aro
somo obvious reasons for postponing this Bill, I havo preferred to go on with it,
hecauso I think I can prove to the Council that in some shape or other, whether
modified or not in consequonco of any representations wo may reccive, a Bill on
the subject of Grand Jurics must be passed. Tho reason that I give is, that the
question has boen sottled for us by tho British Parliament. The Lotters Patent
of the High Cout, issued by the Queen in Council under the authority of thoe
Ligh Courts Act, and therefore having the foroe of statuto law, make provision
for the deputation of a Judge into the Mofussil under commission from the
Governor Goneral in Council. The cirouits of the Judges are an integral part
of tho machinery of the High Courts ; and I apprehend that your Excellency will
fail in duty to tle Queen and to Parliament if you donot establish them ns soon
as the Cowrt has completed its first duty to its suitors, by clearing off its arrears.
What, then, is our position ? If we send a Judgo of the High Court to Patnn
or to Dacca, or any other large Mofussil city, what number of gentlemen capable
of serving on a Jury shall wo find thero? My own information, which doubt-
less the Lieutenant-Governor can corrvect, leads me to bolieve that even if we
reduce the Grand and Petty Juries to the lowest point, we should not find a
sufficient number of competent persons to mako them up, unless we carried
the inherent ahsurdities (I shall justify that word presently) of the Grand Jury
system to the furthest point by taking the Grand and Petty Jurymen from the
same list, so that the samo man will be first triod secretly under every conceiv-
able disadvantage, and will then bo tricd publicly and with every advantage, by
the samo men.

‘But even fhose who maintain that it is possible to preserve the Grand Jury
in the Mofussil, allow that hoth it and tho Petty Jury must be reduced greatly
in number, and that most of the exemptions must bo repcaled. Hence, by
general conourrence, it is clear that some logislation is necessary. I therefore
propose to the Council to commit the Bill, remembering that it has still to go
through several stages in which it can be modified, if any alteration should be
thought necessary. Meantime I shall have the opportunity of stating tho real
caso against Grand Juries in India, which I confess I omitted to do in the
Statoment of Objects and Reasons appended to the Bill. The truth is, I took
for granted that in comparatively small and very busy sociotics, n system which
occupied the best heads of a community with an inquiry conducted under such
disadvantages as to defeat itself, and confided tho momentous business of trying
men for their lives to the residue, was self-condemncd.  But one of the things
one learns in India is to tako nothing for grauted ; and I will now attempt to
sy what Grand Jurics really are, both in England and in Indin.

In the absence of any formal expression of opiuion, I have only the present-
ments of the Grand Juries of two of the Presidency Towns. I may say,
however, that the papers which have alveady heen sent in show that a Javue
majority of the Barrister Judges of the Tligh Courts are in favour of the Bill.
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1 have heard something of & presontment by the Grand Jury of Bombay. But,
as T have not actually scen it, I will not say anything about it. I am, howcver,
able to say, on the authority of my Hon’blo friend Mr. Anderson, that the Bill
has beon received with favour by all classes of the Bombay community. Ilere,
however, is the presentment of the Grand Jury of Madras:—

“ The Grand Jury, taking advantago of tho opportunity afforded”them by the reference
mado by your Lordship in your charge on tho opening of the present Sessions £b the Bill about
to be introducod into the Legislative Council of India for the abolition of Grand Juries, are
Qesirous, bofore they sepnrate, of placing on record the opinion entertained in regard to the
proposed measuro by the great majority of those who have served on the present oocasion.

“ The Statemont of Objects and Reasons by tho Hon'’ble Mr, Maine, accompanying the
Bill; has boen carefully considored by them, and, iu their opinion, establishes o complete case
for the abolition of Grand Juries in this country. In makiug this statement, however, I
do not wish to bo understood ns expressing an opinion that the institution has not reudered
good sorvice in the administration of juatice in India, for it is, on the contrary, their firm belief
that with all its inhevent defects it has beon productive of much good.

¢ The Grand Jury entircly concur in the view expressed by your Lordship of the many
important advantages resulting from the association of European gentlemen of education nnd
business-experience with Natives of rank and position, and not one of tho least improvements
contemplated by the proposed Bill appears to thom to be, that the services of the gentlemen

now on the panel of the Grand Jury will, should it become law, be made available in the trinl
of cases in open Court.

¢ That thoe proposed change by thus increasing and strengthening the panel of the Petty

Jury, will materially tend to facilitate tho administration of justioe, the Grand Jury entertain
no doubt whatever.”

And hero is the presentmeont of tho Grand Jury of Oalcutta, which certain-
ly differs considerably from that of the Grand Jury of Madras :—

“ The Grand Jury beg leave to present that they have learned with extreme regret, ns
well from your Lordship’s charge as the Public Journals, that a Bill, having for its object the
nbolition in India of the institation of tho Grand Jury, has been introduced by Mr. Maine, and
obtained tho sauction of the Govornment, and is therofore likely to become law. The Grand
Jury cannot separute without giving au emphatic cxpression of their unanimous opinion that such
an intorferonce with a time-honoured institution is presiature and unwarranted. Whatever may
bo the casc in Englaud, where the institution in question is still maintained in all its integrity,
tho timo, in the opinion of tho Grand Jury, has certainly not yet come when in Indin the Grand
Jury is no longer, to use your own words, ‘a necessity for the purpose of guarding the subjects
from oppression on the part of the Executivo Governmont, to protect the individual from the
nggressivo conduct of men in power, whoso purposes woald be sufficiently met by tho fact of
tho obunoxious person buing placed on trial in open Court on & Criminal charge.” The Grand
Jury think that this has boen sufliciently demonstrated by actual cases of no remote occurrence ;
nor is thore any guarates that horo in India we may not again be placed in such times (to quote
ouce more from your Lorlship’s charge) ¢ of great public coramotion and excitement, when it
may bo necessary for the Excoutive to use extmordinary and indeed despotie powers against the
liberty of tho subjeot, under circumstances which would im)dy that the Magistrates onght not to
bo trusted unchecked in the exercise of arbitrary power.’” The Grand Jury are further of opinion

that tho object of tho prescutment of a former Grand Jury bos been sufficiently, and to all
intents avd purposes, mot by the extonsion of the
trates.

A}

' y jurisdiction of the Polico Magis-
And belicving, as they do, that tho measare in question, if earried into effect, would be
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franght with danger to the liberly of tho subject, they bog most respeetfally to present that
in their judgment, the Bill ought not to be passed into law.”

Now, Sir, I trust that tho highly respectable goutlemen who signed this
prosentmont will not bo offendod if I say that its valueis rather rhetorical than
logical. I do not wish to criticiso what is evidently more an expression of feel-
ing than anything clsc. But thero are somo matters which I cannot help
observing in it. ‘There aro somo things ip it which I cannot understand. In
tho first place, I do not think that the Grand Jury rightly undexstood tho learn-
ed Judge, when ho told thom that their functions prevented Government from
putting obnoxious persons on their trial, or rather they imagined him to be
giving a more minute oxposition of the law than he intended. For, Bir, it does
happen that the Government already possesses this terriblo power of gaining its
wicked onds by sending men to be tried at once by tho P’ctty Jury. Under an
English Statute, which this Council cannot repeal, the Government has the
power of filing, through the Advocate General, what are called informations
ex officio, in cvery caso in which it may choose to consider (to uso the word
of a legal authority) that * an enormous misdemeanor affccting tho common
wealth or public peace "’ has been committed. Assuming, thercfore, that you
Excellency’s Government wero capableof so insone anact, there is nothing to
prevent you from putting all the printers of the newspapers in Caloutta on their
trial for seditious libel, even though you knew them to be innocent, and the

Grand Jury could not save them. Again, I am unablo to reconcile the argument
of tho Grand Jury that the groatest of all calamitics is to be charged with an
offence, without reference to ultimate acquittal, and the argument in which both
this and the former Jury scemed to coincide, that a large addition should be mado
to the summary jurisdiction of the Magistrates. For if the disgrace consists in the
mero accusation without roference to the final estublishment of innocenco, sure-
ly it is as easy to disgrace & man by charging him before a Magistrato with a
crimo which is punishable with hard labour and a flogging, as by charging
him with a crimo which is punishable with penal servitude or death. Of course
it is a matter of taste, butif I wero in the predicament of having a falso charge
brought against me by men in power, though I knew I should bo acquitted of
it, and had my choice of the accusation, I confess I should prefer treason to
larceny. But the question which I should really liko to ask these gentlomen
who signed tho presentment—somo of them well-known members of the
mereantile community of Calcutta—is whether they aro not satisfied to dispenso
with tho enquiry before tho Grand Jury in cascs in which they are greatly more
interested than in criminal charges. If a merchant of Cnlcutta were in danger of
being involved by a malignant enemy in a disagrecable trial, I venturo to ask
my hon'ble friends at tho other end of the table whether it would be more likely
to bo a civil ora criminal trial? X fancy I have observed that the number of
personnl cnses—cases in which questions of commercial honour and probity
are involved—coming beforo the Oivil Courts of Calcutta, is larger than comes
licfore any jurisdiction of similar extent at home. It scems to mo that the

visk of Leing subjected by an unscrupulous private coemy to what I may call
B
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a civil oharge is, in Calcutta, at least appreciable. 1In the trial of such a charge,
a man’s good name and mercantilo credit, his present fortune, and future pros-
pects may be at stake—in such a case do you demand a trial by Grand Jury ? No,
you do not even ask for n common Jury. You aro satisfied with the fiat of
‘n single Judge, and it seems to me that the verdict of this one man is more
respooted here, than the award of a Jury would be at home,

But, Bir, of courso the only complete answer to the presentment of the
Oalcutta Grand Jury will consist in showing what a Grand Jury is, not only in
England, but in India. Every body, I suppose, is aware that the Grand Jury
was originally a body which moroe nearly resembled an assembly of witnesses
than what we should now call & Jury. It consisted of the principal frecholders
of the county, summoned by the sheriff and empowercd to declare all matters
known to itsclf and affecting the public comfort or peacc. The most charae--
teristio relio of its ancient condition is its power to make presentments of nui-
sances, in order that they may be abated. Now, considering that Calcutta pro-
bably contains more choice samples of every nuisance known to the law than
any city inhabited by Europeans, if I had found that the Grand Jury of Calcutta
had exhibited the same activity which I am told the Grand Jury at Bombay
has shown, and had becn extraordinarily watchful and vigilant on the present-
ment of its nuisances, I should have said that, whatever were its anomalies,
there was an argument for preserving it. But the Calcutta Grand Jury has.this
singularity, that it has grown more inactive in proportion as the city has grown
worse. About 1818 it seoms to have been in the habit of making presentments
on those matters which have lately attracted public attention. But of late
years it has made none. IThavehere an abstract list of presentments—there area
good many about 1857 and 1859—there are some to the effect that tho *“ arm of
justice has been paralysed”’—nothing relating to the general health of the city.

I presume, therefore, I can leavo out of account the services of the Grand
Jury as a custodian of public health, and pass to its function as a judicial body.
‘What, then, is a Grand Jury considered from a judicial point of view? Not,
1 mean, o Oaloutta Grand Jury solely, but a Grand Jury in England, or in any
part of the British dominions. Tirst of all, itis a body of men so numerous,
that under almost any conccivable conditions, it would be unfitted calmly to sift
evidoncoe. For it consists ordinarily of twenty-threo persons; and that comes

dangerously near the point at which the instincts of a crowd take the placo of
deliberation.

Then after having so constituted it, you procced to deprive it of all the
aids which modern jwisprudenco considers essential to the discovery of truth.
You doprivoit of the wholesome check of publicity ; for since the Star Chamber
was abolished, it is the only secrot tribunal known to English institutions. Next,
you take away the rule of unanimity, which, though no doubt objectionablo in
its apphontion to small juries, such as those of our Codo of Criminal Proce-
dure, is, in its application to large juries, a valuable curb on the tyranny of the
majority. You take away that sustaincd guidance of tho Judgo without which
oven real trinl by Jury—that is, trial by Petty Jury—would be absurd. You



( 101 )

take away all chance of its applying the rules of evidence by the perpotual
excraption of practising lawyers; and then, as if you had not dono enough for
it, you remove the means of cross-examining the witnesses by comparing the
statements which they have mado at different times, for the Grand Jury docs
not see the depositions. And after all is done, you reduce its functions (and in
this, perhaps, you act consistently) to a simple guess at a probability, for it
only hoars ono sido of the caso. Well, Sir, sinco Grand Juries aro so constituted,
and since such are their functions, I have always thought, even in England, that
though it includes all the persons in the community who are best able to form a
judgment upon evidence, and though in most cases I doubt not that it uses its
powers conscicntiously, nevertheless, its inherent disadvantages aro such, that a
Grand Jury is an obstruction to justice; and therefore I entirely agree with
that Mctropolitan Grand Jury which has for a series of ycars presented itsclf as
a nuisance. But I must admit that in England, although Criminal Jurics are
notoriously inforior to Civil Juries, yet the fleld from which the two lists of
Jurics are taken is so large that the system is perhaps tolerable. But how does
it work in India? Well, if I never left my own house and my own room, I
ghould be able to say how it worked; for it happens that no complaints come
so frequently before Members of Government as complaints of clerks in our
Public Offices of the extremeo frequency with which they are called to serve
on Petty Juries, and of the annoyance to themselves and hindrance to public
business caused by the interruption. I mention this because it shows the
unfoirness with which the burden and heat of assisting in the administration
of criminal justice are thrown upon one class under tho prescnt system, and also
because it illustrates tho valuo of the argument that Grand Jurics should be
retained as a protection against the machinations of a too powerful Government.
We are told that Grand Jurics must bo preserved lest we should make tools of
tho covenanted servants on the Benoch; and the cffect is to send men to be tricd
for their lives by Jurics largely composcd of the uncovenanted servants in our
offices. Of courso I know that those gentlemen give honest, independent ver-
dicts. But surely, if your Excellency’s Government were capablo of tho iniquity
imputed to it by tho Calcutta Grand Jury, it stands to reason that it had better
bogin with those officers who, so to speak, are under its eyo and under its hand.

My caso, howavor, rests on those opinions of Afr. Ritchic’s which have
been circulated through the Council. I am, mysclf, open to the remark that I
have not scen the practical working of the system in India. But hero is Mr.
Ritchio giving the result of an experience of twenty years. I never saw Mr,
Ritchic. But theroe is such an unanimity of testimouy about hum, that I can-
pot doubt that he was a man of remarkable moderztion, fairness and judgment,
Ho was the incontestablo leader of the Calcutta Bar, aud he wrote these papers
while still in a sitvation—that of Advocate General —which, while it cnabled
him to seo those cases from the point of view of the Government, did not cut
him off from sympathy wfth the opinions of the unoflicial community. Icreis
the net result of his observations. After reciting a list of miscarriages of justice
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lamentable to read, caused sometimes by the Petty Jury and somotimes by the
Grand, but, as he admits, and I readily allow, attributable not to tho persons,
but to the system—in the case of the Grand Jury, to the disadvantages under
which it is placed, in the case of the Petty Jury, to the withdrawal from it of
those best able to assist it to & conclusion—he deduces from this the inference,
which he presses repeatedly on the Government, that Grand Juries opght to be
abolished, and Grand and Petty Jurors fused. 1 will read the passages of

which the words are nearly identical with those of Bir Qolloy Bcotland to the
Grand Jury of Madras,

“ The result of a pretty long observation of the practical working of the Grand Jury in
this country is, that the constitution of this tribunal appears to me wholly unadapted to the
wants and circumstances even of the European portion of the community ; that it is unable
to afford any safeguard to the inuocent, while it often unconsciously serves as an obstruction
to the due course of justice; and that the only purpose for which it can now be considered

as of any roal use—that of impoeing some check upon private prosecutions—may be much
bottor nttained in o different way. '

“ I would therefore respectfully urge upon the Government the expediency of taking steps
towards the ubolition of this body, and the substitution of such procecdings as I havo above
pointed out. Buch substitution is quite within the competency of the Legislative Council, to
whose attention, I think, the subject may be submitted with advantage, without waiting to
mature more extensive changes in the Criminal Law Procedurs applicable to British subjects.

“ T am sure that, in the striotures above made, I shall be understood to refer to the defec-
tive charncter of the institution, and not to the class or individuals comprising it. For that
class and for many of the individual members of it I have o very high respect. And one great
improvemont in Jury trials in this country, which I anticipate from the change I advocate, is
that those gentlemen will be thereby roleased from dutics which are practically useless, and that
their sorvices may be employed in the for more important functions of Jurymen at the trial.
From an union of the cluss of Grand Jurymen with those now called Petty Jurymen, whereby
tho high intelligence, position, and independence of the former will be brought to Lear upon
criminal trials in the Supreme Courts, 1 think very valuable results may be expeoted. The
actual loss of time to those gontlemen necd not probably be greater than it is at present, as
the proportion summoned upon each Jury necd not be large. And it may be reasonably hoped
that the time thus taken up, even if longer than at prescut, will be cheerfully bestowed, s tho
class from whom it will be required are those most intercsted in preserving Jury trials in this
country, and, conscquently, in rnising the character of Juries. If this change be effected, the
servico upon Jurics will be looked on Ly the public with more respect, and the verdicts of
Juries will command moro general confidence than at prescnt.”

Those, then, are Mr. Ritchie's views. His opinion and his facts coincide so
exactly with thoso which I could have predicted & priori, that X have not the
slightest doubt of tho correctness of cither the one or the other.

I have now to address myself to the arguments which I havo heard or read
for maintaining the Grand Jury. ~ It is said that the Grand Jury is a protec-
tion to an innocent man falscly accused, cspecially when be is the victim of
urscrupulous enmity, whether that of o private adversary, or of men in
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yower, or of the Magistrate. I donot deny that tho Grand Jury may somne-
timos releaso an innocent man, for if you let a man off, it is always possiblo
that he may be innocent.  But I say that tho case in which it will most raroly
occur will be that of an innocent man opprossed by an cnemy, To assumo that
tho Grand Jury can protect you from tho falso accusation of an onomy, is to
assumo not only that your cnemy is unscrupulous, but that ho is a fool ; for, 8ir,
anybody can got up a colourablo primd facie caso—at least I hopo wo may claim
that credit for tho Government—and beforo a fair-looking primd facie caso, if tho
Grand Jurors obey their oaths, tho Grand Jury is helpless. Docs it not strike
the Council that the most dangerous charges arothoso whichare primd facic
impregnablo ? Suppose that somo unlucky combination of events, or, what Iam
afraid is far from impossiblo in this country, some artful conspiracy, involved
an innocent man in a criminal accusation; surcly tho chances aro that tho
case on the faco of it will be perfect, the witnesses will have concocted their
story, and all tho documents bear tho stamp of authenticity. In such an ovent
tho vindication of innocence will depend coxactly on thoso instrumontalitics
which the Grand Jury never has at its command—on tho cross-oxamination of
the witnesses as to facts known only to thoe accuscd, and therofore unknown to
the Grand Jury ; on the strength of tho case for tho dofence which the Grand
Jury never hears, and on the balancing of fact against fact by the Judgoe whom
tho Grand Jury, though an important part of the enquiry, never see. Tho
truth is, that innocent men unjustly accused must place reliance entirely on the
Petty Jury and not on tho Grand, and the direct effect of the systom is to
starve and weaken tho Petty Jury. In truth unlessit could be accounted for
historically, tho systom would boone of the most unintelligible that evor exist-
cl. It is strong at tho wrong point, and weak at tho wrong point; and, if it
were worth while reforming it, the only sonsible way of doing s0 would bo to
turn it upside down, and give the functions of the Petty Jury to tho Grand Jury

and those of the Grand Jury to tho Potty.

I sce it further said that many of tho Magistrates are incompotent and
prejudiced, “and mako bad commitments. Now, 8ir, it is ono of the most
characteristio results of tho Grand Jury systom that it oxaotly prevents our
knowing the facts which arc here alleged.  Whother tho commitmonts of tho
Magistrates in Indin aro generally had, or whother any of thom aro bad,arc entiro-
ly mattets of opinion and conjecturc. The cascs aro disposed of in tho durk-
ness of the Grand Jury room. Of courso, the Grand Jury says that it is right,
and occasionally makcs cmphatic prescntments that it is right, But that
docs not provent another large class from asscrting with cqual positivoness
ghat tho Grand Jury was culircly wrong. ‘Tho public is not let into the scerct,
aund who is to docido? I can only say that my own cngunivics have clicited
nothing bettor than positive contradictory asscrtions. And therois great evil in
this. It is tho duty of tho Lacal Governmeat to watch for evidenco of fmeom-
petence or prejudice among tho judicial Officers, and, if necessary, to rehuke or

remove thew. Now a trial in the High Court throws such a flood of light on all
«
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concerned in it that it is greatly to be regretted that this systewn deprives the
Local Government of most valuable facilitics for forming a judgment on tho real
standard of capacity among its judicial servants. Iero, too, are somo romarks
of Mur. Ritchic’s on anothor of tho fruits of this secrecy :

“Not tho loast evil attending this state of things is tho utter uncertainty as to what has
taken placo beforo the Grand Jury, and the suspicion to which both they and tho witnesses
aro exposed. Whether the witnessos have kept back tho truth; whether they have boldly
sworn to the contrary of what thoy doposed to beforo tho Magistrate ; whother the Grand Jury
hdve beon in n hurry to get away, and have not had the patience thoroughly toinvestigatethecase ;
whother thoy bavo mistaken tho naturo of their dutics, and thought thoy were bound to iguore a
Bill unless thoy wero propared conclusively to convict, or whether they were carricd away by
projudice or sympathios, no human means ean detect, and tho law docs not permit us to enquire.
Ana yot any ono of these alternatives may bo the true one; and the Grand Jury aund the wit-
nosses are thus placed in the wufair position of bLeing open to a suspicion which may bo as

unfounded rogarding the ouo as rogarding the other, but which is of itsclf disastrous to the
administration of justice.”

8o far as I mysolf can forin an opinion on a matter about which I confess
that all is dark, I am inclined to think that the presumption is against the
Grand Jury: infact tho very scerecy itsclf is a ground forsuch presumption.
Tho commitments to the High Oourts in tho Presidency towns are practically
‘mado either by trnined lawyers or by men whose every-day businoss it is to
sift ovidenco. As regavds them I should be disposed to apply the maxim cuique
in arte sud credendum; and if tho Grand Jury differs from them, to say that
tho chances aro that tho Magistrato is right and the Grand Jury wrong. As to
the Mofussil Magistrates, I canont forget {thatMr.Justico Peterson, in 8pring
went oven out of his way to compliment the Bongal Magistrates on the way
they preparcd their commitments; and the Chiof Justico of Madras, in his

charge to tho Grand Jury, declares lmnsclf sgtisfled with tho Mofussil commit-
ments in that I’rcsldonoy.

-

However, Sir, to obviato the least chance of injury being done by arrnign-

ing o man against whom not cven a primd facie case has been established, I am
willing to consider in Committeo a plan which, I have reason to belicve, com-
mends itsolf to sevoral of the Judges of the High Cowrt. If the Judgo, on
reading the dopositions, thinks that no primd facw oase is disclosed, I do not
vbject to giving him power to oxamino the witnesses in an informal manner, and
thon, if upon ths dopositions nnd tho evidenco ho thinks a conviction impossible,
to provont tho accused from boing arraigned, and order his discharge. That,
aftor all, is protty much what ho does now; for, though the Grand Jurors arc
on oath, I supposo it is no great seerot that, in ninety-nine cases out of a hun-
dred, tho bills which they ignoroare thoso on which the Judgo has thrown a
doubt in his charge. I do not, howevor, wish this to ho quito a hole and corner
procecding ;nud, therefore, when a Judge releases a prisoner, I would place

the Judgo under an obligation to report the caso to Government, and state his
roasons for the course ho has taken.
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But, 8ir, unless arguments are prescnted to mo which havenot yet occurred
to my mind, farther than that I cannot go, speaking for myself as an individunal
Momber of tho Government. Though this is in itsclf a litilo question, n great
question is plainly implicated with it. All of us occasionally sco complaints from
the European community that in public mattors their existenco and importanco
aro not sufficiently recognized. But I think tho Government may call upon
that community to rocognize the facts which are implied in its oxistonce. Its
existence, its importance, and its growing power are all facts : it is a fact that
wholo provinces, such as Assam, Cachar and Bylhot, aro getting to belong to it
in the same scnso that Austialia helougs to tho Australinns, But thero aro facts
on the other side. With this great multiplication of Buropeans, there has come,
as unfortunately thero always docs come, n great increaso of European crime.
How is it to bo dealt with, for dealt with it must be, not only in the intercsts of
justice, not only in thoso of the Nativo population, not only in thosc of the Euro-
pean scttlers themselves, who, as I'saidin the Statement of Objects and Iteasons,
suffer more severcly from it than any hody clse, butalso, I could almost say, in tho
intorests of tho criminals themselves. Yor wo all know our countrymen well
enough to be awaro that, aftor hearing for a long time with thoannoyance cansed
by unpunished crime, out of respect to somo venerablo institution, or venerablo

quirk, thoy suddenly twrn round and call, almost ferociously, for punishment,
How, then, is this mass of crime, relativcly, if not absolutely, great, and com-
mitted over much of India with tho most perfect impunity, to bo disposcd of ?
For myself, whilo I think that tho Government of India will not havo dono its
duty until cvery European criminal is brought to justico as cortainly as if he
wero a Native, I am opposed (to use a phraso which I dislike, and which, I
think, rcfleots no credit on these who invented it), to a Black Aet. I think
that, for so long a time as wo can look forward to, Europcan British subjoots
will havo to be tried for all serious crimes by special tribunals—that is, by a Judgo
applying thoso strict criterin of truth which constitute tho English law of evi.
dence, and a Jury—a real Jury—a Petty Jury. To put that on its lowest ground,
it sccrus to me that trial by Jury, that is trial by tho Petty Jury, has affected
English character more than any nalional iustitution, cven more, I am inclined
to say, than representativo institutions. While, then, wo preserve and protect so
many Nativo customs that wo cannot cven justify, I regud it as only reason-
ablo to respect the greatest and most influential of English usages. The
exemption, therefore, of British subjects from the ondinary criminal tribunals
seems to mo to stand on precisely the samoe ground as the exemption of
Hindus and Mubarimadans from the new Civil Code which is about to bo
introduced. But of courso I have more positive grounds for my opinion. I
considered that these Special Courts, seattered or moving about the country, will
be of the utmest importance as exmugles and patterns.  They will exhibit the
English law @ here itis strongest, and serve to correet the Mofussil Courts
where they arc said to bo weakest, namely, in the sifting of evidence and the
ascertainii g of facts. Bul if Evropeans are to enjoy this privilege (I don’t we
tho word in an invidions sense), they must expect to enjoy il in a rezsonablo
way : and I think that the first and best evidence of reasonableness will coneist



( 196 )

in their consenting to give up the Grand Jury. For my own part, believing
as I do, that {he greatest contribution of English Lawyers to the art of prac.
tical justice—perhaps their only very great contribution—-is the discovery of the
process of ascertaining facts by Judge and Jury through the ageney of the
rules of ovidenco, and believing that the spectaclo of the process in operation
will bo of the utmost value in India, it is matter of every-day regret to mo that
its impressiveness and nutlmnty should be spoiled by this absurd appendagoe of
an institution which, in all but the integrity of those who take part in it,

exhibits the worst characteristics of Oriental procedure—which is secret and
one-sided, and unscientific and irresponsible, and which, besides, sucks all the
life-blood out of the invaluable institution on which it hangs.

I have only ono thing moroe to say. I have no right to assume thatany part
of tho feeling against this Bill Lins been caused by the bolief that I wished for a
simple fusion of the Grand and Petty Jury lists. The formation of thoso lists is
a matter which I thought it would be more respectful to leave to the High
Courts, as they now possess it by Act of Parliament. But I wish to say that, in
my opinion, there should be no such. fusion ; and I have no objection expressly
to introduce into the Bill a power to that cffect. I believe it is practically found
that men deliberate better togother when they belong to the same average station
in life. Iwould thercfore follow the practico adopted with respect to Civil Jurics
at home, and havoe both a special and a common Jury list for criminal cases. The
special list would contain the majority of the present Grand Jurors, and Juries
would be taken from it in all cases of great importance, or which the High Court
should deem to be of pecular difficulty. Tho Grand Jurors will then do little more
work than they do at present, and do it mnch more effcctually. And if it
should enter into your Excellency’s head, or rather that of my kon’ble friend the
Lieutenant-Governor—for I believe that it is ho who here represents an aggres-
sive despotism—to put on his trial an innocent man who is a public or private
adversary, I vonture to think that, if the trial is held by a Judge of the High

Court and a Jury from this list, my hon’ble friend will be extremely
disappointed.

Tho Motion was put and agrecd to.
The following Scleet Committee was named :—

On tho Bill to amend the Procedure of Her Majesty’s High Courts of Judi-
cature in the excreiso of their Original Criminal jurisdiction (relating to Grand
Jurics)—His Ionour the Licutenant Governor of Bengal, and the Hon'ble
Mesers. Harington, Maine, Anderson, Brown, Bullen, and Cust.

Tho Council then adjourned. '
WHITLEY STOKIS,
Offg. Asst. Secy. to the Goot, of India,
Iome Department (Legislative).

Govt. of ladia Ceatial Priuting Ottre,~No, 153 L. D,—30.7.8).—30.

CALCUTTA,
The 18th November 1804.






