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Abstract of the Proceedings of the Council of the Governor General of 1 ndie, assembled
for the purpose of making Laws and Reyulations wunder the provisions of the Act
| of Parliament 24 & 25 Vic., cap. G7.

The Council met at Governmont House on Friday, the 25th November 1864,
PRESENT :

His Excelloncy the Viceroy and Governor-General of India, presiding.
¢ His Honour the Lioutenant-Governor of Bengal.
Major Gencral the Hon’blo 8ir R. Napior, x.c.n.
The Hon’ble H. B. Harington.
The Hon’ble H. Sumner Maine.
The Hon’ble 8ir C. E. Trovelyan, k.c.n.
The Hon’ble W. Grey.
The Hon’ble H. L. Auderson.
The Hon’blo Claud H. Brown.
The Hon’ble J. N. Bullen.
The Hon’ble Mahérdjé Vijayarima Gajapati, R4j Bahédur of Vizianagram.
The Hon’ble R4jé Séhib Dy&l Bahédur.
The Hon’ble G. Noble Taylor.
The Hon’ble W. Muir.
The Hon’ble R. N. Cust.
The Hon’ble Maharaja Dhiraj Mahtab Chand bunsaur, manarajs of Burdwus.

OATHS OF JUSTICES OF THE PEACE BILL.

The Hon’ble Mr. MaiNE moved that the Report of the Select Committeo
on the Bill to substituto certain declarations for the oaths of qualification taken
by Justices of the Peaco be taken into consideration.

The Motion was put and agreed to.
The Hon’ble Mi. MAINE also moved that the Bill as amended bo passea.
. The Motion was put and agreed to.

ABKARI ACTS EXTENSION BILL.

The Hon’blo Mr. MAINE also moved that the Report of the Select Commw...
on the Bill to provide for the oxtension of Act XXI of 1856 (to consolidate and
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amend the Law relating to the Abkéri Rovenuo in the Presidency of Fort William
in Bengol) to the Provinces under the control of thc Licutenant-Governor of the
Panjab, be taken mto consideration.

’

» The Motion was put and agreed to.

The Hon’ble Mr. MAINE alio moved that the Bill be passed.

-

The Motion was put and agread to.

CIVIL AND CRIMINAL COURT (PANJAB) BILL.

- The Hon’ble Mr. Cust, in moving for leave to inttoduce a Bill for altering
the copstitution and enlavging tho jurisdiction of the Chief Cowit of Civil and Cri-
minal jurisdiction in the Provinces under the Government of the Licutenant-
Governsr of the Punjdb and its dependencies, remarked that the Punjéb was a
Non-Regulation Province, and that the final Court of Appeal, Reference and
Revision was presided over by a single Officer called the Judicial Commissioner :
that owing to the annually increasing amount of business, it had been found that
one officer conld not satisfactorily discharge the duties of the Cowrt, and moreover
that to constituto an offective Court of final jurisdiction, there was a necessity for
moro than ono Judge : this had been strongly represented by the Local Govern-
ment. The time was not comoe yet for establishing & High Court of Judicature,
but the measure now proposed was in that direction, viz., to appoint two or more

additional Judges to form a Court to be called the Chief Court of Judicature of the’
Punjéb.

For the present one additional Judge only would be appointed, and he would
bo a Barrister, with the samo qualifications that were required from a Judge of the
High Court. The Court thus constituted would disposed of all the appellate business
according to rules framed by themselves and sanctioned by the Local Government

But the Court would have an original, as wc]l as appellate, jurisdiction : on
the Civil 8ide the Court would ba able to call for and transfor to its own file for
decision any case pending in any subordinate Court ; in fact, it would be vested
with the same powers which were possessed by the High Court in its oxtraordin-
ary civil jurisdiction. Such cases would generally be those of peenliar importance,
and specially those where n knowledge of English law was necessary.

The Court would also in its criginal criminal jurisdiction try offences com-
mitted by Juropean Dritish subjects, which at present ave triable by the High
Cewt of Calcuttn only. The attention of -the Coundil wos called particularly
to this part of the schame. Owiag to the grear distansz of the Punjéb from
Culeutta, the inconvenience and cxpense of sording parties charged with offences
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aod all the witnesses was very considorable. The number of European British
subjects was annually incrensing, and the inorcase of Kuropean crime was consi-
derable : in fact in a certain class of offences there was a complote impunity to the
European British subjoct. Under this Bill such trials would be hicld Ly the Barristes
Judge with the aid of & Jury. The details of the procedure would be settled in

Committce.

The Motion was put and agrecd to.

INDIAN CIVIL CODE, CHATTER I.

Tho Hon’ble Mr. Mawve introduced the Indian Civil Code, Chapter I, and
moved that it be referred to a Seleet Coramittee. He said that though it was diffi-
cult to over-rate the importance of tite measure, ho proposed to introduce it with
very few observations. Probably the Council would think it due to the eminent
names appcinled to the Report to refer the Bill at once to the Committee.  More-
aver, he thought that he could not usefully add anything to the analysis of their
work which tho Cemmissioners themselves had furnished, and in his Statement
of Objects and Reasons he had said everything which he had to state as to the
probablo effect of this Codo on certain races and classes. Ho only wiched to sug
gost for the consideration of the Council the course which it scemed to him mest
cxpedent to follow. The Council might have observed that, in his Statement of
Oljects and Reasons, be had express.d hi nsclf doubtfully as to the applicatility
of the Code to certain wild tribes who did not fall within the cxception of Hindus
and Mubammadans—such, for example, as the Bhils, the Khonds, and the Kols,
whose gradual civilization had lately been attracting notice both at home ard in
Indin, the Buddhist trikcs spread along the crest of the Himdlaya, such os the
Thibetans in the <alley of Spiti and the Lepchas about Darjfling. e believed
it was found that in proportion to the bnrbarism of a tribe was the faintness of the
notion of individual right as distinguizhed frem family right, Thus, while the
rights of onc houschold against anovther might be clearly ascertained, the rights of
the jwembers of each houseliold tnfcr ¢3 viculd probably be faintly and vagucly
defined. - When, then, all that ycu krew of a particular race was that it wax
barbarous, the presumption was, as be lhod gaid ju the Statomrent o Objects and
Reasons, that a system of conjoint family-cnjoyinent during life was combined with
u system of conjoint family-succession after death. It was accordiugly difficuls
to say what might be the eflect produced by u low of succession like that of th
Code on a et of barbarous customs. A vi Lot disturbarce of them might b
efl cted by the very sharpnass and precisi v sl sdish the rights were dchied,

Being awme of this danger, the Qovernment weanected the cfficors in charge of
these trikes carefully to consider the effect v b - 4 first Chapter of the Code wanl}
bave e tleirendomay faw,  Little indos i i of the kind Lad, however, eamain,
apt that s net vurpiing. For it wos Ly uo o cisy i ascertaiin the detal o
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a body of barbarian custom : when ascertained, it was harder still to state it in intel-
ligible language ; and more difficult still to define what would be the effect upon it
of a civilized body of law. MR. MAINE was afraid that if they waited forall the
information they required, the cnactment of that part of the Code would be in-
ordinately delayed. He therefore proposed that if the Council was satisfied of the
wholesorae operation of the new law upon the more civilized races to whom, as it
stood, it applied, it should be enacted with a section empowering the Governor-
General in Council to exempt from its operation any race, sect, or tribe ; and, more-
over, to exempt thom retrospectively from the moment of the passing of the Bill, so
that there mnight be no inconvenient interruption in the devolution of rights. He
trusted.tlmt under this power it would not be neccessary to exempt a race so
numerous as the Burmese. Turning to the more civilized races, the first place among
them was of course taken by the Europeans. He was happy to say that all the in-
formation he had received led him to believe that this part of the Code would be
received by them with favour. Outeide the Presidency towns, it would be heartily
welcomed ; and, indecd, no one could contemplate the utter doubtfulness and
uncertainty of the European law of property in tho Mofussil without feeling that
a much worse set of provisions than this would be the greatest of boons.
He would advert to one or two criticisms—he could hardly call them objections
+ —which had reached him as to this Chapter of the Codo considered as a modi-
fication of English law. He had received a printed paper which had possibly been
sont to other Members of Council. The writer professed to be a S8cotchman, and to
speak the feclings of a number of Scotch gentlemen who were settled in India.
He was warmly in favour of this part of the Code, and wished that it should become
law with the least possible dolay, but expressed a fear that it might compromise a
principle which he and his countrymen prized on moral and social grounds ; the
principle of logitimation per subscquens matrimonium, that is, the principle by
which under Beotish Law natural children were legitimated by the after-mar-
riage of their parents. The objection, Mn. MAINE thought, was founded on a mis-
conception. It was true that the Code declared that none but legitimate children
should succeed ; but it no whero as yet defined legitimacy. Whatever, therefore,
were at the present moment the law of India determining the legitimacy of a Scotch-
man’s children, a question upon which Mr. MaiNe would be sorry to offer a very
positive opinion, it would be wholly unaffected by the enactment of this part of
the Code. Doubtless the question—and it was a most difficult one—would have
to he docided hercafter whenover the Chapter on the Law of Persons came before
them for consideration. But it was probable that that Chapter would be the last:
taken up by the Eaglish Law-Conimissioners. t
Another remark bad been addressed to Mr. MAINE on section 4, which de-
clarad that ““ No person shall by marriage acauire any interest in the property of



( 201 )

the person whom be or she marries, nor become incapable of doing any act in rospect
of his or her own property, which he or she could have done if unmarried.” A doubt
bad been hinted whether, on moral grounds, the complete propriotary indepen-
dence of husband ard wife was justifiable. But in this section, marriage meant the
mero fact of marriage, and the provisions of any will or marringe-scttloment
were unaffccted by it. It was true that in England under the Common Law, the
fact of marringe conferred on a husband certain rights over his wilo’s reality,
and the wiiole of her personality, past and present.  But the operation of the rule
was much controlled by certain doctrines of the Court of Chancery, compelling a
husbaud to sottle property devolving on Lis wife, when it Lappened to be only
recoverablo through the agency of the Court ; and, as regards the property-holding
classes, tho practical effect of marringe-settlements and wills was to render the rule
of very limited application. Mg. MAINE imagined that an English father would
consider it a great calamity that Lis daughter should marry without a scttloment.
Either, therefore, that scttlement or some will controlled the enjoyment of the pro-
perty, and it was only through nccident that the naked rule of law was allowed to
operate.
Similar considerations carried with them the answer to another criticism which
had reached him. This law of succession practically turned Reality into Per-
sonalty, and provided that the same rules of succession should govern both. He had
been askod whether the extreme sub-division of land which a similar law of suo-
cession was supposed to draw with it in France, was, on economical grounds,
desirable, either for India or for any other country. Here also apparently a mis-
conception arising from not taking into account marringe-scttioments and wills.
The reason why the morcellement, as it was called, of land in France had gone so far
was, not because the Freuch law of intestate succession divided the land equally
among all the children, but because the French Code contained a number of most
stringent prohibitions against private interfercuce with that law. It might bo said
that the French Code compelled a man to die intestate, since, if he left children
any will which he might make could have only the most limited operation. It was,
indeed, notorious that if thoso restrictions had not existed, a very largoe part of the
soil of France, on the return of the French Nobility in 1814 and 1815, would have
been ticd up in entails nearly as strict as those which cxisted provious to the Re-
volution, even though the law of succession to an intestate was preciscly tho same
8s that of the proposed Indian Code. It was further a fact that, in some European
countries into which the French Code bad heen introduced, but in which these pr ;-
bihitions had been relaxed in favour of certain classes, the existing scitloments nnd
entails were even more stringent than those usually found in Englend, there often
not being even n power of portioning daughters.  The truth was that, when you
were dealing with educated and property-holding rocictics, the question of the legal
consequences which were to follow from the mcre facts of wattiage and ¢f death L)
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chiefly o technical importance ; and he had no doubt that technical considerations
had mainly influenced the Commissioners in framing- these provisions. It was
quite certain that, when you had once enacted thet marrisge should not per se
confer any rights on husband or wife, and that the law of succession to land should
Lo the same as the law of succession to personality, you at one stroke introduced an
amount of simplicity into English law which was almost incredible.

The only serious difficulty which would have to be encountered in €ommittee
srose through the proposed application of the Code to the Pérsfs. The Council
might be aware that the Pérsis had, under distinguished legal advice, preparcd a
partial Code of Civil Law, including Chapters on marriage, divorce and succes-
sion. Mr. MAINE, in his Statement of Objects and Reasons had proposed that the
Pérsi Code should bo considered pari passu with the draft of the English Law-Com-
missioners, who were themselves of opinion that the law which they had framed
should suffico for the Pérsis. But the heads of the Pérsi community objected to
that course, on the ground that no one could say how long it would be before the
Indian Civil Code becamse the law of India. Mnr. MaNE fully admitted the force
of that objection as regarded the Chapters on marriage and divorce. He was
therefore quite willing that the Chapters of the Pérsf Code on those subjects should
become law whenever his hon’ble fricnd, Mr. Anderson, introduced them. But
he, MR. MAINE, still proposed to consider the Commissioner’s draft of the succes-
sion law together with that of the Pirafs. He, in fact, hoped that the first Chapter of
the Indian Civil Code would be passed before the Council separated in the spring,
and therefore the objection of the Pérafs as to time would be met. If the Pésis
turned out to have an invincible repugnance to certain provisions of the Code,
special legislation on their behalf might be carried through before the sittings
were ended.t Mr. MAINE was not unaware of the nature of certain specific objections
of the Pérsf community to particular rules laid down by the Law-Commissioners ;
and as to some of them, he had a pretty strong opinion of his own. He hoped,
however, that he was not so pedantic as to press an abstract opinion against

on ancient and vencrated usage, when no great practical evil resulted from it.

MR. Maixe then proceeded as follows :—" One thing more I have to say. I
venture to predict that when the first Chapter of the Civil Code hos b.een exam-
ined and discussed by the Council and its Committee, the strongest .unprcssnon
left on their mind will be respect for the Commissioners who prcputt.ad it. I know
of course, that they had the assistance of able subordinates. But still, after mak-
ing every sllowance for that advantage, it remains wondcr{ul}hqj: these Com-
missioners, overtacked  Judges, .hardworked practising Bnnnst?rs, gentlem'en
immersed in politics or in the dutics cf office, should have .found time to superin-
tend ond control the preporation of a body of law, in which, not only has coch
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separate proposition been carefully considered and measured, both as to form
and substance, but the bearing of each and every proposition on the residue has
been forecasted and ascertained. Perhaps, however, now that I percoive what the
true objects of the Commissioners have been, my surpriso is loss than that of
others ; for I have secn enough personally of the real luminaries of English law to
know the falsity of the ignorant delusion that there is something in great techni-
cal knowledge and great practical aptitude which implies a contempt for theoreti-
cal perfection. My own expcricnce—it is neccssarily limited, but still I state a
fact—is that, in proportion to the judicial or professional eminence of an English
lawyer is his sensitiveness to the undoubted faults of English law, and his anxious
desire that, to that strong and solid structure of common sense which constitutes
its moss, there should be added excellencies to which it certainly cannot at pre-
sent lay claim—simplicity, symmetry, intelligibility, and logical colerence.
Knowing this, I scarcely marvel that these gentlemen should have devoted much
of a leisure which they can ill spare to the preparation of a Code which, to judge
from this first instalment, while it preserves all that is best worth keeping and of
most general application in English law, combines it with -a simplicity of form
and an intelligibility of statement which a French Codifier inight envy. And
their reward, and that of all who have taken part in these Indian Codes will be—
1 may say that without presumption, as I have no share in the earlier Codes
and expect to have little more than a mechanicdl part in this—that their labours
are probably destined to exercise hardly less influence over the countless com-
munities obeying English law, than the French Codes have cxercised, and still
exercise, over the greater part of the Continent of Europe.”

The Hon’ble Mr. ANDERsON said—* I wish Sir, to submit a few observations
to the Council on a subject to which allusion has beecn made By my hon’ble
friend, the mover. I have been entrusted by the Pérsf community of Bombay
with the charge of their Draft Code of Laws, by which it is proposed that inherit-
ance, succession, marriage, and divorce among Pérsfs shall be regulated. W ith
respect to marriage and divorce, I believe it is universally admitted that the Pérsfs
are entitled to separate and iinmediate legislation ; but the question has arisen,"
and will hereafter have to be decided, whether, with respect to inheritance and succes-
sion, they shall be bound by the provisions of the Civil Code which has now been
introduced, or whether they shall be permitted to have a Code of their own. Un-
der these circumstances, I consider it my duty to state briefly to the Council the
course which I propose to pursue. I should first mention that the Pérsis are strongly
averse from being rendered subject to the Civil Code, and I have very recently
received a telegram from the President of the Parsf Law Association, stating that
on the 22nd instant, & memorial had been forwarded to the Governor-General
throngh the Bombay Government, praying that Pirsis might be exempted from
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the operation of the Code.. The objection of the Pérsis to the Code is not, except
on one ground, a general one, but rests upon certain spccific considerations. The
general ground to which I allude is the impression noticed by my hon’able friend,
‘that the Indian Civil Code will not become law for the next twenty-five years.
That objection has beeri removed by the resolution of my .hon’ble- friend, to
endeavour to pass the Code Chapter by Chapter a resolution which, in my humble
opinion, is founded on the soundest policy. . Of the particular objections, some,
1 think, the Pérsis may be induced to abandon ; others, I am certain, are insur-
mountable, and I think, justly insurmountable. The course, then, which I pro-
peso to pursue is to submit, at an early date, to the Council, a Bill providing for
the regulation of marriage and divorce among Pérsis, to offer no objection on their
behalf to the Code as it stands, but eventually to introduce a measure exempting
the Parsis from the operation, not of the whole Code in relation to inheritance
but only from the operation of such particular provisions as may be opposed to
their feclings and usages. The proposed measure will also enact what the law as
to inheritanco will be for P4rsis, on the points of divergence from the general Code.
By this course, the Pérsfs will, ‘generally, obtain the benefits of the admirable
Jaw.which has now been introduced, and they will be saved from the incidence of
those provisions to which they are with justice opposed. I say with justice, be- .
cause I cannot imagine any legislative assembly being insensible to some of the
objections which have been urged by the Pirsf Law Association, and which have
been considered valid by Sir Joseph Arnould and Mr. Newton, two Judges of the
High Court of Bombay, who were appointed to investigate and report upon the
whole subject. I will briefly mention two of the objections. The Pérsfs, as a rule
partake of the not uncommon feeling of aversion from making wills. By a return
with which I have been furnished, I find that only two hundred and forty wills
have been registered by Pérsis in the late Supreme Court and present High Court
of Bombay in thirtecen years. The wills thus registered were principally made by
those whom we may term * Anglicized Pérsfs,” " Under these circumstances, the
Pérsis, a8 o community, will beamenable to the provisionsrelative toan intestate’s
property. But in the 31st scction of the Code, it is provided that when a person
dies intestate, an equal division of his property shall be made among all his children.
This is totally oppused to Pérsf usages and feelings. They would give the female
a share, but not an equal share with'the male children, and they justify this die-
tribution by the fact that certain religious and social duties are, by their creed and
customs, imposed upon the male heirs. The other objection to which I would
allude is that the table of kindred given in the 25th scction does not accord with
their customs as to proximity of relationship. The Council is well aware how
cluse in all oriental countries and communitics is the connection between
religion and civil law: so completo is generally the fusion between these rules
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of conduct, that it is almost impossible exactly to indicats whero the one ends,
and the other begins. I think, thercfore, the Council should bo very cautious
that, in pressing a civil law upon the Pirsis, it does not unposo upon them a bur-
den obnoxious to their religious sentimonts. The course which I propose to
follow will, I trust, be acceptablo to the Pérsis, as I am convinced that it will,
on the whole, bo the one most beneficial to their interosts, and I hope that the Coun-
cil will be induced, when the proper times comes, to assent to a measuro which will
not impair the symmctry of the Indian Civil Code, while it will relieve an ancieat
race from such provmons as arc opposed to their social and religious feelings.

I shall foel the less’reluctanco to ask the assent of the Council to such a measure,

bocause I am strongly of opinion that the Pémis have & valid claim to the sym-
pathy of an enlightened Government. As a community, they have always evin-
ced cminent loyalty, and a most noble public spirit. There are mnong them citi-
zens of whom any nation might bo proud. Sinco I left Bombay, I have read tho
speech of Sir Jamsctjeo Jocjeebhoy when presiding over a meeting convened to
concert measures for the relief of the sufferers from the late cyclone. That gentle-
man, a most worthy son of a most excollent father, is reported to have called on
the natives of the Bombay Presidency, ° to show that they wero determnined to
cast in their lot with tho great British Governinent, and to stand by that Govern-
ment with their fortunes, as they would, if nced were, with their lives.’ This is
language to which no Government, no section of English socicty, can over bu

insensible.

I have only to add, in conclusion, an expression of my admiration of the
wisdom with which the Indian Civil Code has been framed, and to state my belief
that it will hercafter occupy a conspicnous position in jurisprudential history.’

The Hon’ble MB. MaINE said that the course which Mr. Anderson proposed to
take, had his entire approval. No community had a stronger title to the consider-
ation of the Government and the Legislature, than the Pérsfs. If he, Mr. MAINE,
still expressed in Committee his doubts of certain of the provisions which they
proferred to the rules of tho Law-Commissioners, it would not he from obstinate
adhorence to an opinion, but from a fecling that the Pérsis were a rupidly ad-
vancing community, and that, therefore, it would bo a pity to tio thon down
to rules which, from a certain point of view, must bo regarded as backward or
retrograde, and which, in a few years they might wish to have changed.

The Motion was put and agreed to.
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The following Select Committee was named :—

' On the Indian Ciyvil Code, Chapter I—The Hon’ble Messrs. Harington,
Maine, and Anderson, the Hon’ble R4j4 Sﬂhlb Dyél Bahadur, and the Hon’ble
Messrs. Muir and Cust.

The Council then adjoumed.

L]
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WHITLEY STOKES,
Offg. Asst. Secy. to the Govt. of India,

HomegDept. (Legislative).

CALOUTTA ;
{The 26th November 1864.
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