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Abstract of tke Proceedings of tko Oouncll ~ the GorJernor- General of India 
08sen:~led fo,. tho pu1'Poae of malcl11g Laws and Ragu.latio11.s utulei· th: 

' prornauma of tlw A.ct of Parliament H an~ 25 Vi" c . 67 . ..,,, ap. • 

. ' 
The Council met at Government House on Friday, the 15th December 1805. 

Pn.Es ENT: . 

. His Excellency the Viool'oy and Governor-Genel'al of India preaidtng 
His Honour the Lieutenant-Governor of Bengal. 1 

• 

His Excellency the Commander-in-Ohief. 
The Hon'ble H. Sumner Maine. 
The Hon'ble G. Noble Taylor. 
'l'he Hon'ble Colonel H. M. Durand, o. B. 
'l'he Ilon'ble J. N. Bullen. 
The Hon'ble Ma.MrDJl1 Vijayani.ma Gajapati Raj Ba.Mdur of Vilianagram. 
The Hon'ble R8Ja S'1rlb Dyal Bahadur. 
The Hon'ble W. Muir. 
The Hon'ble Mah8.rt1ja Dhfraj Mahtab Ohand BaMdur, Maharaj& of 

Burd wan. 
The Hon'ble D. Cowie. 
The Hon'ble Stewart St. John Gordon. 

PARTNERSHIP LAW .AMENDMENT BILL. 
The Hon'bl~ Mn. MAINE introduced the Bill to amend the law of Partner-

shlp in India, and moved that it be referred to a Select Committee, with in· 
structions to report in six weeks. He said " When the Oounoil gave 
me leave to introduce this Bill, I stated the grounds on which it ap-
peared to me defensible in principle, and as the question is almost wholly 
one of principle, I have little to add now that I introduce the measure. 
I have, however, one observation to make. In the discussions which 
I have read or heard on the Bill, I perceive that it,,has become common to call 
the relation established between tho borrower and the lender who is remunerat-
ed according to the rate of profit a Oommandita.rian Partnership. And thoro 
is some convenience in so styling it, because wo have not at present any 
compendious phrnse express~g .the relation. There are, ~owever, som~ disndvan-
tn1res attending such a descnptlon. In the first plaoe, 1t tends to give a .fa1so 
id~ of the Dill. This is not a Dill for legalizing Oommanditarian Partnership. 
Comma.nclitarian Partnership is a purely French institution, founded on a system 



of=-roles,1 which pe1·haps ina.y be·betterthnn·thelold law·of Englnnd,~~but'wlrlch 
appear.to· me from thei~ minuteness•to be·very.~ifficult;to:wo1-k:out among Eng· 
liS"hmeh ... ·It iS founded,· moreovei",=, on ·aistinctions between classes of associations 
~d betl\re~n forms-of .'liability; ;which o.reiul)kndWri tp tEnglish1lii.w ab.d·~nglish 
com~eroial <usq.ge·. \ ·:~ri"• ihe "xieit p~e,':the .'1p~nse:~aeem.s:~to r&i.n., 1\with ·it. 8.tl 
amhl~siolfthiit'thel'e ls some"natural or nooessl.ryJconn:eetioD::~etweeii."a part-
nership·and a loan .'.tr the sort, c~p.fie*1p1a.te~ lJy ~he ·m.easure.• . Now 'the ·whole· 
argtli:llent for'•th~ ~$:.Jprdceeds.oi?: :a~aeni8.b)f.1tlia.t1?i·oposl~ion> We· say that 
there is":nQ nat~al' :'C>i:ll:~c'011sary>~onnebtion betweerl~a p8.iinln·ship'and a ·,10an 
dej,~~ent fo~ its rO:te·of:interestU:pon.t.Jie:proflts·ofithe bu.sinesst"··We:say that 
s~c'.\i?iNoa?J. ~~yer ·:ought' ·to., have-5oonstituted ., ·the: lefid~r ;.·a, .partner·; ;arid· "iYe 
sil.y, :m.ore9ver, that 'it never :woW.4 !have< done ··so .. but for· 'the "legal -11.ction 
which Lord :M:ansfiel.d was accidentally led fo invent tor ·a 'Wmporary purpose. 
I cannot help thiri.kiiig that all the proposals one hears for limiting· the 
operation ·of .this measµre · spdng frpm ·a lingering notion, t~at there is some-
thing in a loan remunerated ·out of ·profits whio'h na.t:Urally makeS the · 1~nCler 
a: ·.Piu'tner.- . T should greatly prefer the te~me;-~~ Gommanditarian Lender" and 
ci ~~andlU!,tlan Loan"' to I" Commanditarian Partner" and " Commandi-
tarian"'Partners~p~" ::·. '~ 1 ! • ·:: :·~ • · ~ .• ·-' ..... ~, · · ··l. 4 of ~ - 'Ji-i;' ~1 ; ·' • -.!' 

.:, • ,. I •• •; •, ' ' ,· · ··· ~ i ' : . ' ' 

_ ·~, t9 ~tters .. ~r. de~, .th,e. ~W:· depm:~ in ~wo ;p.oints.onlyJro~ the EIJglish 
~~~i ~~:F!t(~ Jl.9.t Wii.~~ .. , 1 .~J;l.e ~p~n~Q.on added to, Seo~on 1 is 
not placed ·there because the. prqposition:oontained .in it is :qot a legitimate in. 
ference from the_p;rc?posit~qn 00~tained ~n the Section itself, ;nor because a Court 
of justi~ 'Yo144 n~t l?e .s1:1fe W dra')V ~h11.t,, m,t'er1W9e,., ~ut. beca~e .i~o ~e is 
~ne 'Yhich.happ~-~ )>e .p~ti~ular~yinte1·est~~ ~- t~_e. ~~mercantile com-
munity, .and ,'beca~11e,.it is,..im,portant that our: legislation sh~uld be r~dily 
intelligible, not only by lawyers but by laymen who are cop.ce~ned with it. 
The .:m:ea.lling ·is ·that a 'person retiiin.g .:•from a -partnership :and severing 
his connection ·with ·bis 'house of · business is not to be construed to continue 
a partner because he .: leaves 'his ·capital in ·it, or, in' other·. words, because, 
instead of taking his' money :out and then putting i£ back again,: he is contented 
With a 'mere adjustl:nent of accounts an'd with ·having his sha.re·of·ca.pital cre-
dited to him in the books of his old firm 'as a ·cob:imandital'ian loan. The second 
departure is more serious. I ~ave omitted the Section of the English Act which 
in eff~t provides that in case of insolvency the commanditarian lender is to get 
not~g ;until.~ the other c~eclito,rs P,ave b~en paid sixt~:n :annas in t~e rupee. 
Now .this· ¥i,. ·a matter. ~ii whfoh' I llavij•a, lstrong opiniCin~ 'though of .oourse I run 
~di to waive. it in deterence t0' anyargumentS which may be urged to-day or in 
Committee, or by the Associations to which ·tws·:em will be referred. I 'w8s in 
~.,,.., "··:'··:···• .··'' · .' .,~.•--··' •• , • .6,a,~, .. r, ~ 1 ''·· •. f 1,, , "' • •. ; , J , 1 , ,,. < 

~~8:1a.nd '.W'1en the Bill was di15cus~. Ui· 'Pal'liament, · an:d ... I. :tn~t confeas a 
decided impression that the :Member 'or Goveniment · bi charge of the• 
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Bill, .Sir · ~oundell · Palmer~ the· pl'Ose.nt Attorney General, \Vhen. he was 
oaJled ·upon :·to defend the Seotion was a,· little ashamed of it. Tho foot 
is, it was a oo~oess~on to the adversal'ies· of the measure; and, so far as 
that·. was .. its .office, it may have ~ri successful; for of course if you provide 
that when ·a 1'rash. comes the commanditarian lender is virlunlly to got nothing, 
there· ·will· be fewer commanditaria.n loans. Sir, in my Statement of 
Objects and Reasons, I said' in general language that tite Section was nt 
variance With the spirit of the Bill ; but the pl'aotical objection to it is tbis-
and I beg the. particular attention of my Ilou'ble friends at the other end of tho 
table to it, because ,until it is removed I do not see how the Section mn ho 
~efen:ded_,.yo~ ~otprevent the· comm.andita.rian lender from having :ma.terinls 
for conjecturing the state of· the business in which his money is embarkecl. 
It is not a question of stipulating for a. power of looking into the books 
or having accounts rendered. From the nature of the case his receipts 
and his inco~e will vaey with the profits, and he will therefore have 
some knowledge whether the business is being profttn.b~y conducted. 
Now, under ordinary circumstances there is no reason to suppose tbn.t 
he will be frightened by a few bad years ; but see how this Section will 
work. You tell him that if insolvency does follow, he alone among the creditors 
is to get nothing from the wreck. Well then, you increase the anxiety which 
he will feei through the temporary depression : iii other words, the distinct ten-
dency' 'of· the Section is to create in him a. temptation to withdraw his loan 
sooner th8.n he otherwise would; and thus a passing diflloulty may be convert-
ed into absolute· ruin. · It is very possible that the Section ma.y bo.vc boon 
benevolently mtended to operate in the interest of creditors ; but I say that, 
taking creditors as a whole class, it is distinotly to their detriment, inasmuch aa 
it tends to make them creditors of insolvent rather than of solvent firms. 

The Hon'bl~ MB.. Oowm said, that of the general principle of this· import-
t re he cordially anproved. He believed tho.t its pro.ctico.1 working an mensu . ,,. rad d h if . 

would benefit both the general public o.nd the individual t er, an t a.t, 1t 
had become law twenty. yea.rs a.go, the extension of commerce would have 
been even more rapid and satisfa.ot.ory than it ~y had been: . He. formed 
thi · · n the merits of the Bill irrespective of any cons1dera.t1on as to 

s op1mon o . · t hi h h 
whether it followed the French law of Pa.rtnersh1p or not, a pom " c o 

thought immaterial. 
· · · f Section 5 of the English Statute wo.s an important feature, 

The 01D1Ss1on o . H bell -..:1th t 
d bt . rise to discussion in Oomm1tteo. e cvuu a 

which· would no ou give . · th' ola.use would be that a 
. t generally advanced for reta.ining 18 ' 
an ar~on. n lender would naturally stipulate for access to the books an.d 
colJll'.D,IJ,Ilditaria d . g it drifting into insolvency, would secure bis 

,·accounts of the firm, an ' on seem 
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owifl:.fub.d~.to··the dctrime1Wof other creditors; •-He ni:ust18.cknowleClge· that the 
Ii~n'lifo Mettiber, Mr. M&4e~ ]in.d just now :very·iiigerii9nsly turned "this identi .. 
68.1 al'giim~D.t agaillst those.whrhtould use···it.- · ·· '· · · ··· 
·· .. /;,; .~·~'l~J· ·: .. ''~~- -~:,·.~~·\ ... .,, ;: .. ~<-·1t·:~~/~~ ... ·;·.,~~·,,;_ 11··~· •. ;., •• ~..-"· l.; . • ~· ...... ·,~·, ·;. {<!'. f. '' ·; •.• ·.~) 
.~-. · .. -~Tl~~~~cit&iis' .of t~{BJn .)v9,uld P..o do~~~ .b.~ J~l\y ~'.Ciisous~ed in Compiittee, 
tqAvlliplt:he. unde~stood_bot}l Mr. ]3~11en ·AAdJ!J.m~~U' .. :w~ulcl ~e nom~ted. 

:··. '··,· '' '' ' ' ·. 

·!~:,J ;;!J1~~-ll9#.'~J~;,,~r: ~P¥;~~.:!~~-· ·~~~~~W.~~~;~~-r~~~. !i~· MP~~-<Jiad ·'.fallen 
~ro~~-: p.1~ ;:ijgy!~1~ .!f1:~~1!,~ •. 91>J>0.~1~0 ,(Mr\ OQW~~),, tl>,~re -~ .. ~°-~h~r.nrgµJ)lent 
nnab,1~.~ ~tfo~ ('ciiiilssop. . pf f!. ~~~tiol).· OQ\'J:~~QP~I~"' ;lrith .• iJ.ie AS.th: Sectiop. ,of 
~~~-:E"io-1{ ·-~~~·~r'.tfit;'~•i>y~· ·-~,;·'·{-~~.;th:'~ 1'~ ·:;··,~·!;'.~ ;. r', o ··lie ir .· · aci' hi · · ~~?:-,~s~~~h-\':~;~·;-·,···h::t:'J!,~k-~~w.q.1 .. , ; ··:·'"''~t·h·~- ··,:?t .. @., ·.~t~,,~~ i!!-·~~.t · -P18t.~h1' 
Sl~ppµi;;,u· . ~. ~Jllj, :l'V ~:Q.!, ~s pig -~-~Y.9: ~!!,,. - (L ~ 'mJ>C,,11Allc ' ll!f t ~\II.VUµ®._. e 
Bl.11. to ad,a,pt to ~~s ~l.lt:1-try tl;u~ -~pglU,J~. Oompa;njes' .. Aot :of 1862. 
'11lie llon'ble gentlem.'tn had then argued that; when a principle hnd 
beeµ. adopted by the mm;e active and numerous commercial society of Eng-
land, it might fairly be trlea m·' the coi:nmercial society of this country, 
provided that no argument could be~ttiied agafust it; which lllight not have·been 
ufged in ~iig~nd i~nd had ~ot p~~~aile4:c ·:tfo)V, obj~tio~s lfere:ta,C~n "to this 
Section ·when thB measu.re was disousJecl iii the House' of ·oomiri.ori.S, but tliough 
there-:was :a.large majority of the Oommitte~- inf~~9rn ol tlie'general ptjliciple 
of the Bill, the mover of an. amendment that.this Section should be omitted 
<li~ '.9q~ ~en:~~l'P tQJ>f~~~t .t.P,1!-,4!~0P,..-.; ·:a;e ~1£.~.:~Y;l!Llt~) ~Q~lit pie question 
of olDJ.ttµig this Seoti~n. 1'0quired great consideration, and he .r,ese,rve4 to himself 
the right of moving ~t :8' future s~ge th~t it be inserted hi the. Bili. 

.. ' 
·o• :The ilon'ble the'MAB.A.wA. oF V1zIANA.GRA.lC said, that he concurred with 

the Hon'ble· gentleman·'w~o·had iritroauced the Dill, in all that he had said 
i_n its ~upport. 

. .• . . ·• ..·· ;: r 7 .. . _, ·: ... , ! . i, J ·· • 
To mm_ it appeared that. the provisiOllS coi;i~e~p~~ed b1 it .. \y'ere adµiirably 

adapted_ to t~is. co~nt_ry, as be~g in ho.r~~nfwith the system carried out by 
the N~tir~s ~f India, among who~ JD.ercan~~ ~~~~~~11;8 to ~ gr.ea~ extent 
were entered into with the direct management o.f whioh they were not 
concerned. · 

In the· absence of any positive law defining the ext~nt to which those 
who tm,>.barked in such transa.cti:Q~ might be liable,. by the failure 01• ill success 
of a. inerca.ntile tirm, or any other. Joint Stock Association, consequent on want 
of skill or lack of honesty on the part of those to w:~ose ·immediate care and 
conduct it had been entrusted, Native Oapitalis_!;s, .l!owever desiro:us of.investing 
their money so as to secure the largest returns~ .. would not feel confident and· 
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come fo1·~ to support ancl engage in undertakings which might be very profit-
able and advantageous, but with the wo1·king of which they wero not very 
familiar. · 

. ~h~_Hon'ble Mr. Maine's .Dill would efl'oct all that might be desirable on 
this p~h,?:t_ 

'. II I I I 

The· Hon'ble RAJA SAHIB DYAL BAt1ADUn. said that, under the first Section 
of the Bill, a lender advancing money upon a contract that he wns to receive 
a rate. of interest varying with the profits, 01• a share of the profits arising 
from the trade or undei·ta.king in support of whioh be bad made the advance . . ' 
was not•thereby made a partner in .the business, and was absolved from re-
sponsibility as such. To this principle he could not give his adhesion, na he 
considered that an advance made upon such terms constituted the lender a 
de facto partner and entailed on him all the responsibilities of that position. 

The position, however, of a lender who made an advance upon a contract 
that he was to receive a certain fixed rate of yearly interest to be 
increased to a superior :fixed rate as the business improved was different; and 
he, the Rtijn thought, did not. thereby either become a partne1· or render himself 
liable as such. 

With reference to Section 2 of the Bill,· he observed that, in India, 
agents were generally paid by a share of two, four, six or eight nnn11o11 of the 
profits, in lieu of any.other remunem~ion, and only received interest at the mto 
of six per cent. per annum for any funds they might advance in support of tho 
business; they wei'e, however, when so paid, held.responsible in case of rcversCH, 
and should they be now exempted fto:o;i. such responsibility, mercantile int.e.rests 
would be ~juriously .affected. 

He thought, 11owever, such agents might be exempted from responsibility, 
if at the time of their appointment they gave due notice of such exemption 
in all }'laces o.nd countries where they proposed carrying on business or .cstab-. 
lishing branches of such business, a.nd also to every owner of o.ny portion ot 
the capital of such business. . 

His Excellency the Co:uHA.NDEB-IN-CHIEP said, that he was not aware thnt 
the principle of the Bill was likely to be opposecl, but it appeared from whn!. 
bad dropped from the last speaker tha.t such opposition was renlly to to.kc e1l'ect 

-~ .. least expected It was the more necessary, therefore, to ta.kc from a quw-wr · 1 b h t · f th' · -lthou"'h the principle was not contested open y y t e wo notice o 18, as 1111 o • • .i:..... . 
llon'blo gentlemen, it did appear that they were probably enem1~ ·~ '"'"&Ul8C, 
. •t ed thev were not prepared to CNfY that pnnc1ple to ib •inasmuch as 1 seem J 
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leglt4il.i.l~logico.1,·co!iclusipu. .The .Hon'ble ·R,ja S'1libDt'l was not awa~e tha.t 
tA~$iJ.1 ·,)v~~ ;espeoli,\lly' ·<l.~igned. to further the interests of that large Native popu-
~'4ti<f~.W.1~i6~'J1i~ote. esperiially ·~ptesented, that is .t<) say, that the qbjopt of 
tl~e !m~~ttre ,·'l>ef'~~·e''t}ie, 1~9ounoil was ·more:·:p~r~ioula.rly, directed for· th.e assist-
nii6Q ... ~~f 't}i~~great' ,n,Ufiib~· b1f "small 'capi~sts as distirlguished from the .large 
Q'tie~r,;,~~&·;wphld :quote the golden words of ~ .. the, great authority .who .. had . first 
ma~e ··;co~nui~dite ··,pat'f,nership, r • ns· understOoci'·:fii. France, popularly kno~ in 
E~g~~~~r. J J".~h1r Btua,rt;.i:i:M:ill, "theil!ontble .. ·Member ~or. W~t•ter. :-:-

~J!ii;,~Jt~~~~.~~?\~-:~.:~f :±.1i~'. 
ttah110·S:~~~t.1ii·grfu'iin~can 1>e fijji aii)thing lik~' 'l'iif: n ! ality) Of' Ddvimtnge iWith:1 ".the 
~i fo~~~; ;,-f~ fow. The liberty of usOOiaiion is ~bt iiiip:liit solely ~for-iti !e:fani11lcs . .()f 
success, but fully ns much so ~or tho sake pf att.enipts which would not succeed, but by their 
failure wo~d give instrilction more Impressive than can bo aft'orded by anything short of actual 
experience.. Every theory of social improvepleut, the worth of wbich is capable of 'being 
br0t1ght td' an' expenmctitaltest, •should be p&miitted;'atilhven 'encouraged, t.o B'llbmit itself t.o 
that tat;,.1 -Fro~· iniob experiments tho aspiring innong tlie working classes would derive lessons 
whic4 they. would be. .'Blow. t.O.leam fromjJ1~~tqQl®g.'.f>.f,,,~ons .lllP~~ to Al\v4t,hi.~rcsts and 
prejudioes adverse to their' good; and would discover, at no oo~;t~ spciety, th~, ~i\11.¢' :. ~be 
p~~ct}cal w~rt~ of their id~ of social regeneration, as applicable t.o tho present st!Lge · of 
buinan advancement." · · . · 1 ' 

i.• :(,'f~J~P.~el,.~~~P~~i~i •i>Pli~J>~~-t9 ~~ju~~ its .. p~pl~, will~· of all 
p.eopi~ in:,the,;wo:i:l4 :W.11.', q~~ :t~i.:reli~d: on tra.W.~iQi;i ~~{l ~he habits of 1~ fore· 
.fa.t4!ll'lb·µi~~.o~,JW~g t~ ~heprpgi;ess ~~ ~cienceof the da.y to advance 
its own welfru·c. Ir, .therefo1·e, the Hon'b~e Mover should be the meO.n.8 of 

~., .• ' . ;•.•.t ~ 1· ~· '.~· ·~ ··~ ~ •. ·.1·" • . ' . 

ll~~:q.g ~~em ~ 8: .ver:t ·~po~t r~spect, D.ncl inducing them to witharaw 
~h~ir..ltC!~rd:~ .~~~.!L.!~!L.~".'?.~.~~!~~ !cµ~~e~s_, ~n~. ~pp!Ying them to the great 
purp~se,~ p~ ... ~~,, .~e :wo~~ deserv~ ~ell iz!.dee4 o~, I.~PJa. His Ex~ll~ney had 
had .oppp~~ni~el!!,,~t~y~ .pf .~atcltjng the ~onduct of the population· under 
all the .exoitem~t of. trade in a strange orisis. .The people of Boml>a.y 
in t~eir eagerness behaTed very much as an ~uropean population woUld have 
don~; but in. tl!-e Mofussil, on the contrary,. we beheld a diff~t scene-
1>eople .st~nding ·still,·~ ~t. were, and .not JroowiD,g how to ... act.· . '!'hose 
wl10 ;lived. ~the. grea.~ ?,residency Towns were apt to forget the difi'ei·ence or 
the populatio• before their eyes, from that which lived in the Mofussil and 
dePended alto~ther on traditional 'custOm ... He wowd therefore ~irenuously 
urge the importance of a m~sii.r~ which, besides its own particuiar object, 
would help to develope the · N ~tive intellect for the application C?f the hoards 
of the ~ll capitalists to the purposes of trade. -

· · His :Excellency would now advert to the arguments of ~he Hon'ble 
Messrs. Bullen and Oowie. He would ask why, if we were convinced of the 
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soundl).ess ~f a. principle, we should .halt half way in its application; why 
shquld we convcl't a wholesome measure into . one which ·would ·create a 
bastard p!Ll'tnership, . for the real essence of .'thi~ measure would cease to como 
in~ p~y if the ~mmanditarian lond~r was to be frightened from tho .liability 
which it was proposed that he should incur? His Excellency was glad that Ml'. 
Maine had drawn the distinction between the phrases oommanditarian partuet• 
and commm:idita.rian lender. 'rhere was no doubt that an erroneous impression 
regarding liability was conveyed by the fol'D1er expression. In introducing a. 
measure embodying a principle hitherto new and strange, it wns especially de-
sim,We .to ~~ Qar~ful iµ the choice of terms.. Ile therefore hoped that tho ex-
pression " OommanditaPan, partner" would ~e sot nsicle, and thn.t of " Com-
manditarian lender" .. ill.variably substituted. 

His Excellency took tho object 'or the Bill to be this-to hnvc co-opcl'lltion 
of all classes for commercial llur1Joses, without saddling them with tho liability 
ot' partnership. It was .therefore· necessary not to allow tho logic of tho 
measure to be interfered with by a feeling which was the remnant of prejudice, 
following on the :fifty years' opposition in England to the introduction of tho 
limited liability principle. 

The Hon'ble Ma. :Mum said that, before giving his vote in favour of the 
motion, he wished to aa.y a. few words lest hie silence should be construed into 
8.n entire approval of the Bill as it stood. He merely desired to hold himselt' 
free as to the course he should adopt at any future stage of the Bill, in 
reference to the question of commanditarinn lenders being placed on the so.me 
footing as ordinary lenders, by the omission of the 6th Section of the English 
Statute. He confessed that, so far as the al'gument hnd yet gone, tho bnlnnce 
appeared to him in favour of those who desired to retain that Section. It seemed 
to him that there was great weight in what had fallen fl'om his Hon'ble friend 
:Mr. Bullen, tlll\t by the admission of t~e Ho~'ble mover. himself, the Commer-
ial Law oflndin. ehould,prima facie, be m entire accord with tho Commercinl Lmv 

cf E "land. And on the merits of the question, it did not, at first sight, appear 
0 no bl to hold that those lenders who pa.rticipn.ted by rateable sluu"08 in unrcn.sona e . . . . 
the profits, had by .the very fact of such part101patd10~ at1gr?"'ter1 cdco~ccm in :ti 
b · d consequently might be naturally nn JUS y mvo v ma. gron r 

usmess, an hi · •c tJ tJ 'bili"t d risk than the ordinary lender. In t s VJew o ie case, 10 
respons1 Y an ' • .,. • tl t r ti ·1 · · 1 d · ht have just en.use of comphunt i.a, in 1c even o ru urc, 
ordinary endi~.1:!1cnder were 1>laccd on pl'eciscly tho same footing as himself the comman ww._... • 
. ect of the liquidation of his olaun from the nssets. in resp · 

· h h (llR :Mum) wished simply to indioo.te his first im-
In saymg so mb_~c t e d tO.leavc himself at liberty to vote for the addition 

pi"CRsions on the su ~ec • an 
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of .. t4Q. EJ1gli~h .Sect~Qn ,$, itafte.r .the fq.rthor .ijis9µssion of. ~P i1oint it sholtld 
nppear to. M-q:J. ~d vi~q.ble. • , .. , ., . 

· :, : · The Ilon'blc ~in. ~ii¥~~' i;ii.r;tl~eo~~erv~ti~!ls of'His Excellency tho Com· 
in'.ah.cici~~1n.'.:01~ief,.to wliickf~m.:~1lr~·the tJ~unoihrius't iiavolistericd with much 
i~}~~·~~t~. ~~l1?~~ .~~ .!i'?#.!g~'.p~~§s~~~i ~f fr?u~~ing ~t.W:Hl\ .any lengthened reply. 
But~ tlllnk I ought not .to pass over th.e obJections hmted at, ·rather than stated, 

• ' P , I 'I, . • • , • ,, •. , ... " fi , , , , ,, , , : . _t , , • • • t . ' : 1 I ~ , • , , , 

by' the Hon'ble ¥r.· 09'V1•1e and the Hqn'We Mr. Bul;len. As regards the remarks 
whibli'fell. 'fr~ni the'.tw6 Native M:e~l>ers/ii\Vi1f be'observed thai ib.e · std.tements 
of. tho Holi'ble'. R,6.ja'' 's~hib Dyal as to. N ~tive custom are neutrti.J.iZed by the 
c9nt~a~ic~~rY', st~~~~rit~·-·t;i'. the Hbn1~1e :.'Mah~raj~ of Vizia:nagriun .. One 
affiriiis' that the Natives do, and the· other that . they do not, practise airiong 
themselves a system of commanditanan lo~n. · Under these cireulnstances it is 
proper that I should mention the. authority upon which I committed myself, a 
fortnight ago, to the position that the Bill is in harmony with Native usage. I 
have heard indh.~tly from the first Judge of ·the Calcutta. Small Cause Court, 
Mr. Boulnois, who necessarily comes much into close contact with Native. liti. 
ga.nts and witnesses, that when a person, who has lent money on commandita-
1·ilin loan to a trader in the Mofussil, is brought into . Court, nothing oan ex. 
ceed· his astonishment and dismay at finding himself involved, through the 
English law which prevails here, in the unlimited liabilities of partn~ship. 
The b~nce of testimony appears therefore to me to be in favour of the view 
tiikeD.' by' the Hon'~le Mah6.1·6.ja by my side. The Hon'ble Mr. Bullen a.nSWers 
me out of my own, mouth by the argument that in commercial matters Indian 
i.aw ought to follow English law, unless there is a special Indian reason to the 
contrary. But I do think there is a special Indian reason here. I do not believe 
tiia.t there are any great capitalists here, who are so well contented with their 
own position that they decline to consent to any alteration of the statua quo ; 
and who, at' the same time, command so strong a following in Parliament that 
it is worth while conciliating them by a truncated Bill. A graver objection 
is that which the Hon'ble Mr. Cowie has described. I gather from him that 
some persons object to the omission of the English Section on the ground that 
the commandita1ian lender has an advantage over other creditors in his know· 
ledge of the state of the business, and that he may use that advantage to get 
him8elf paid ii full by withdrawing bis loan ; and they thi:rik that he ought to 
be placed under a compensating disadvantage when insolvency occurs. The true 
question, however,Js, not whether the commanditarian lenderis in a bettcrposi· 
tion than other creditors, but whether he is in a better position than other lenders. 
Now I deny that he is practically in a better position than othei· lenders, even 
if he uses his advantage to t11e utmost. Sir, it is a very rare thing under the 
present law for a house of business to become a ·borrower for the sake of' 
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.ili.croasmg ~its·: cil.pitnl-·;. I· 'mighF appe"ilJ to· the cxpericnc<fof my ·two Hon'hlo 
fi:ends. I ask them ·whether they ever h00ird of such a case. "When, then, does 
u; :fi~ , ~r~~llirily. ~eco~e n b~rr?wer _P .~~rc~ly ~vci1 excep~ w~en it is in om-
·barr,as~m~nt ancl ditlioulty, .wlu~h of ·OO~'Se may be temporary, but which still 
~~~$.. I~ ,go~s to _a )Jank or Financial ·Association·· and requests aoco~moda· 
tiOJl'. an:d asSi~tanoo~'. wliioh is given on- terms extremely adva.ntngeous to the 
le11-d~~- .I~, ·~h,en,·.the Bank which ~en~e, under such circumstances, in any dift'or-
~t :p6sitfoll:l1•om:. a· corii.manditlll•ian . lender as regards knowledg~ of tho bor-
rower's 11ituation P .Why, tlfe vei-y foot of asking for. accommodation is notice 
of ·embarr8.$Sinent .. •' Bo that in· that respect the commanditarian lender bas no 
~HX~~~~'Hf~;PYPF .~~~; l~nqP,r,~;~n~~ ~h.e pr.esent lo.w. :Moreover, he has· no 
advantage. in respect of his power of getting himself po.id in full. For 
~ ~~~-d~~s :1.1:ot ~-a~t accommodat~on without requiring secwity; Govern~ 
ment Paper or something equally valuable is deposited, and these securities 
the.l~Jl4~Js,~n~i~.lo hoJd,aga\n~t the ,other creditors. Every body knows 
that,,~-~.es.~t.~glyen~y, it i~ the secured creditors who. ex~aust the assets 
to. fli~ P}j~l~~i~~ ~f .~~. un~eclll:·~~. ~d. ~1:J.~e s~~ured creditors, in the gi-eat 
majority ,qf in,s~pes, .are lenders who have adTiiJlced money under tho 
existing,l.~}V· ;n follows that the commanditarian len.der .has no advantage 
over other lenders through any supposed privilege of recovering the whole of 
his ·10&'.P.~ .ln;p~~t.of. ~th~ wµI orWna.ri~y enjoy le~ advantage. For I sup· 
pose that, wheJ?- a commanditarian loan is taken, the borrower will ordinarily 
stipulate that it shall not be withdrawn without reasonable notioe, say a year ' 
or eighteen mo~tb.s. sucli a sti11ulation will tend to prevent the commanditarian 
lender from escaping the insolvency, and instead of getting paid in full he will 
only share with the other ~redito1'8. I can see, therefol'e, no shadow of ~n 
for placing ~m under greater disadv~~s. than other lenders, by prov!cling 
that under no circumstance.a, if his money lS left in the :firm when the msol-

oc ..... - is he to recover anything out of the assets. At the same time, to vency u~ .. , • 
b erfectly candid I do not pretend to deny that, through the general operation 
0; f his Bill, or, again, tln">ugh the omission of this Section, the gene1'&1. credit-

. · dividual oases of insolvency, get less than they would have got 
ors may, mm. I if this Soot' be 'tt.ed 
under the old law. But the Bill, particular y ion onueral ,bpili~· 

· to :ult' 1 c10mmanditarian loans, and thus to add fio the gen 1ta ty 
JDISes m 1p Y E ha ·1 · diton d lidit of all houses of busin~ss. ven now, pp1 y, ere 88 an 
~ • 80cla y tly 0ftlner creditors of solvent than of insolvent fil'JD8, and 
entire ss are vas s· 't · too ch th habit . Bill tends to l'flise the whole level of solvency. ir, 1 II • mu e 
this . d part· oularly when they are under the guulance or lawyer• 
of legislatures-ant ds it .. w.nll ones. and I think we aboqld be falling into 

t sacrifice grea en ° - ' · · I 1 than - 0 • • ted our legislation less to solvency, wluch 11 t ieru e, 
that e1Tor if we ~~ tion and if we .sacrificed the great aug-
to insolvency, which lll the rare exoep ' . 
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·:rii~iitatfon <?f·stability. ~nd s~lidi_tt~whioh tht~ ·nfettsiire' 1·iWi~ -bring· about ·to 
!'Jit'inute'provisions t~r;~avil!g 8.litti~ more in particWn.r. cases for the creclitOrs of 
aif·:&,~i~n.Dlly·::msolvetlf'{l~~ ~'Tlif)'fb:is a story'of',nn old ship-Captain who 
.Silfd.'ft:wasia 8fiame:to}·'6untn-on.li ~stiipa~ lieoau:se; it'.tli;~t':went to pie'!es, there 
:W~i;I;rl,~1~ .. -~uc¥ l~t~\er'.·tcr:~ihi·g;t0: . The ~ns"'~~~~~ ·that iron ships are 
·:m9,:e easiiyjirid. s~etf :~ttga~d"WPJi' ~ooCJ,eii: . one$/~i:lcl :· iherefore there wottld 
b;:)~~~, ~k_~.·:·'.· ~ii-t.7$b~~,t~:~ill·oeooJl?.~8 )aW"~~Ule Jc~;editors of an insol-

;~2 -••- -·!f!,~ ,• ~· ~ ,.\-., r.,, •. ·'!.''.\ ;·~• .¥v 1 -·~· t-•· '''' );\•''l_{"'I;~ .. , .. ·!II..~ ' .t .•:,• ' I 

ven~~~;~~e,·~~$l:14t!\et~.,·~~·~g9t'~a:':.~tt e · 10~~:·'.Jµap.':;~~~i:~~ at·-·J>:re. s~P,t,,~}}ut t~e~ 
~W,.fe:Wtir.:~l!enQ!~~'.' · I b~U.~t~· ~t t~e.1 ~e~ui'8 is as distin~ly in favo1lr 
of ~f,O!~'.u~~ ~~s;U·\jt· is iii ~~oilr,1o~;d~b~i:&·U · .. <. 

Thopl3n'ble~~11~~!lJ1-~li1:~rf:9.-6~-¥-~9~. ~~.:that ·aj.t!J.o~g~ ;~he. Hon'.bl~ 
~over .had repliecl,· he .h.opecl he ~g~t ·;be perinitt~d to. say one or fayo words in 
slipport·of the Bill.··.· Hts HoNOUR had hear4 a special Indian r61,M!on give~ for 
it-namely, the relief which it woul<l afford to :M;o.homedan trade~.. . It was 
~ery well' known fu'tlu:f Council 'that· :Mahom'edttiis 'Were prohibited by their law 
from taking interest for a· loan, but that tii~yi\V'ere riot proliibited.~.'frotti sharing 
in 't~e llorrower's .. ;proftts. : · T.he '·dUferenrnf:,betweei;i inte.rest ali,d profits .. was • "1li .. ., .. I., ·:io.l·, c ·, , ""·!r . . , • ~. l , , • , .. , r .• ·'- .. 1 . ,,, • , : .·.~~1: • , 

well know:q_,to :Maho~edin traders, but ·n.i dera~t ~r ~ la\V 1:ike·the present Bill, 
thefwere-'o"blige_4·to'i'eAort to rul·eorts of expedients.· The present Bill would 
~xaet1j'fueet the case; Every Mahomedan Wi~h'. a . sm&ll: '.&pit.al who ~wished 
id;·lnve&t·:W · capital, -·~o"w.4Nf tlie': lJill .. beoa.D}e"li.w,·'tie--e~'liled 'to lend .. with 
perfect security and· without doing violence to his conscience. In that .respect 
he (the LIEUTENANT-GOVERNO,R) had np, d~ubt-:-indeed he had b~n positively as-
sured-tliat the measure would prove partiCuh:rly acceptable to the Mahomedan 
comm~ty; , .... · 

., 

~b~~~oti9n,.~# · p~t -~t&greed ·to. 
. • ' .• .> .; ~:.) 

PLEADERS, :M:OOKHTARS .AND REVENUE AGENTS' ACT 
AMENDMENT BILL. . 

Tho Hon'ble Ma. MAINE moved for leave to introduce a. Bill to amend the 
Pleade~, Mookhta.rs and Revenue Agents' Act, 1865. He said the . object of 
this Bill was to defer in one or two respects the operation .of the Pleaders; 
lfookhtars il.nft. Revenue Agents' Aet, one of the valdble measures for 
which we w.ere indebted to Mr. Harington. The Act rectuired the High Oourt 
to make· rules for the qualification, examiri.ation and '~em.oval of Pleaders and 
:Mookhtars, J>rovided for their. enrolment and for the issu~to them of stamp-
ed certificates, and declared that ~certificated persons, other than Advocates 
p.nd Attorneys 0£ a High Court, practising as Pleaders or Mookhtars, were to be 
liable to fine and imprisonment, and. to be ineapable of reoove~g fees. The 
provision~ as to persons practising in the Revenue Courts corresponded 
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with thoa~ applicable to Pleaders in. Ooul'ts of Law. The Act would come into 
opel'ation 'in ]3engal in a fo1·tnight. ]3ut the High Oourl had not yet fl'runed the 
necessary ~es, nor hfld any steps been taken by the practitioners in the Mo-
fq~sj.l to becQme en.rolJ.e4 .~d ,proc~ st~ppd certifi~tes, matters which ob-
vio.µsly, required som,.e .~ii:qq t0 ~:ffcot. UndQr .·these ob'<lumst~cos, unless tho 
op~'tJitiOn of. the Act were ~ some e~nt postponed, legal business in the 
!\19£'\lil~il woµld co~~ to a s~d~still. The p:reSent Bill declared that all po1'S~ns 
q~µ~J.~~):.>~~iWie~·s, MW>~~ pr Revenu~ Agen~ o~ the 1st Jan\Ul.ey 1866, 
tll~ ,P,~y o:n .w:Jl.~!:;'J1 Act ,1\9. ~ Qf :1865 would come into. operation, might con-
tinue to pract~e.for six months .fum~ .. t~t ~te ~ . µ the Aot kcI not . boon 
passed. The Dill also provided that sums pf!.yable by any person in respect of 
th~ re~~I ~f·J{jS ~te$ii.ry's ~}~er shoUla be payable during the Six months 8B 
if the Act had not been p,ass0d. In other ~spects the Act was left to operat.e 
on the 1st J anua.ry 1866. ·He proposed, if the Oounoil would allow the Bill 
to be introduced, to ask them to poss it summarily at their next meeting • 

.,, , ; •', 1 , I • 

The :Motion was put and agreed to. 

The following ~elect Committee was named :-

On the Bill to a.mend . the Law of Partnership in India-His Ezoellen~y 
the Oomma.nder-in-Ohlef, the Hon'ble Mr. Grey, the Right· Hon'ble Mr. 
:Massey,' the H6n'b1e Mr~ BuUen,'the Hon'~ MJ" 8'hib DyQ Ba.hMur, the 
Hon'ble Mr. Oowie and the Mover. 

The Council adjourned till the 22nd December. 

QAL011'1"rA, l 
Phe 15th December 1865. 

WHITLEY STOKE$, 
.411t. Heeg. U> the Goot •. of India, 

HMM. Dlpl. (Ls,WlaliH). 




