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Abstract of the Proceedings of the Council of the Governor-General of India
assembled  for the purpose of making Laws and Regulations uﬁdcr the
provisions of the Aet of Parliament 24 and 95 Vic., cap. 67,

The Council met at Government House on Friday, the 22nd Decembor 1805.
PrRESENT:

His Excellency the Viceroy and Governor-General of India, presiding.

His Honour the Lieatenant-Governor of Bengal.

His Excellency the Commander-in-Chief,

The Hon’ble 1. Sumner Maine,

The Hon’ble W. Grey.

The Hon’ble G. Noble Taylor.

The Right Hon’ble W. N. Massey.

The Hon’ble Colonel H. M. Durand, ¢. 5.

The Hon’ble Mahfrdji Vijayarfma Gajapati R4j Bahddur of Vizianagram,

The Hon’ble Réjd Sihib Dydl Bahddur.

The Hon’ble W. Muir.

The Hon'ble Mahdrdjé Dhiraj Mahtab Chand Bahidur, Mahdrdjd of
Burdwan.

The Hon'ble D. Cowie.

The Hon'ble Stewart St. John Gordon.

SUMMARY PROCEDURE ON BILLS OF EXCOIIANGE BILL.

The Hon'ble Me. MAINE, in moving for leave to introduce a Bill to
provide a summary procedure on Bills of Exchange, and to amend in certain
respects the Commercial Law of British India, said t'ha.t th'is B%ll, like others
he had recently introduced, was an adaptation of English legls'latxon to Iudia.
In the present measure, portions of no less' than four English Statutes had
been incorporated. The most important S.ectlons were those nun{bered 2 to 8,
which provided a summary procedure on Bills of Exchange. ITe might doscrl}{e
it shortly as a moasuro designed to carry out to the full t'he theory of neg?tl-
able instruments. The policy of the Law Mc,:ch.unt dul.'mg many conturies,

the whole of Europe, had been to assimilate Bills of Exchange to
over Mr. MAINE was not stating a comparison, but deseribing the actual
mc'mey- - osed the interpreters of that law had in view. They
ohject thhkeh:h:l’:ffnsfet of a negotiablo instrument as easy and effectual
:1‘;1511;:;1 t::'2:111152’11'61' of current coin. It was not till & few years ago that the
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last step was taken in adapling practice to theory. Up to that time, the
holder of a Bill of Exchange which had been dishonoured had to bring an
action in the ordinary form against the person liable to pay it. Now
the experience of all persons connected with litigation on negotiable instru-
‘ments shewed that the defences to such actions were in the enormous majority
of cases artificial —that was, not necessarily frivolous or fraudulent, but invented
by an afterthought. If the person liable to pay had had the money, he would
have paid, but he had it not, and so dishonoured the Bill, and then had recourse
to the dexterity of his legal adviser to enable him to gain time or perhaps to
evade payment. These inconveniences were mitigated by the new summary
English procedure. The plaintiff summoned the defendant before a Judge and
said to him, in effect, ‘If you will swear that you have a defence on the merits, let
the action go on; but if you will not burden your conscience with a false oath,
let me have a decree and be paid my money.” The measure had worked so
well, that it had been extended to Ireland and the County Courts. Now, as
regarded the proposal involved in the Bill, to imitate this procedure in India,
there seemed to Mr. MAINE, as with most commercial reforms, to be even more
reason for introducing it into India than for adopting it at home. Under the
Code of Civil Procedure, even when a case was undefended, it was necessary for
the plaintiff to make out so much of his own case as primd facie entitled him
to recover, and in defended cases, for technical reasons which he would not stutc,'
the burden of proof was heavier on the plaintiff than at home. Thus, a bill might
have been drawn by one merchant in Calcutta upon a house in Bombay in
favour of another merchant in Calcutta. It might have been indorsed over to
some one in Bombay and dishonoured : the indorsee in Bombay would have his
remedy against the indorser in Calcutta, who again might have to sue the drawer
in this city. In such a suit, the plaintiff would have to prove dishonour in Bom-
bay—no easy thing, considering the distance between the two places. Butunder
Mgr. MAINE’S new procedure, the defendant would be forced to swear to the
nature of his real defence. The Judge would tiec him down to the defences
indicated in his affidavit, and the plaintiff would only be called upon to prove
dishonour when the very case of the defendant was that no dishonmour had
taken place. As regarded the Sections following Section 8, they were open to
two remarks ; one was that, like the English Statute on which this portion of
the Bill was founded, it was a hotchpot measure: the Sections were mis-
cellaneous and had no natural connection with one another. The other remark
which might be fairly made upon them was, that when the new Civil Code
should have heen prepared, it would certainly settle all the points adverted to,
in the sume manner in which they were settled by the Bill. But, remarkable
as was the pace at which the Indian Law Commissioners were proceeding,
considering their manifold occupations, no small space of time might pass
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bofore they were ready with a deaft of Iaw embracing the various matters con-
tained in this Bill, and in the mean time it did not seem just that tho Indian

- mercantile community should be deprived of the advantages enjoyed by the
mercantile community at home.

Section 9 provided that the consideration for a guarantee need not appear
in writing or by nocessary inference from a written document. Owing to a pecu-
liarity of languago in tho Statute of Frauds, a Statute which had some applica-
tion—though only a limited application—in India, it was vory carly held that
on a guarantee it was necessary not only to stato the promise, but the considera-
tion. Now in practice, people, unless legally .advised, constantly omitted to
state the consideration. The result was that thore were & number of fine-drawn
distinetions intended to take as many cases as possible practically out of tho
rule. At last the Legislature stept in, and, in accordance with common sense,
enacted that the consideration noed not appear in writing.

Section 10 was to the effect that a guarantee to or for a firm should ceaso upon
a change in the firm, unless the intention of the parties that tho guaranteo was
to continue binding notwithstanding such change should appear either by express
stipulation or necessary implication. This provision was intended to prevent
an injustice formerly by no means of infrequent occurrence at home. In
England and in English dependencies, the name of a firm, as was well known,
menant nothing. It might continue, although every single mcmber of the
firm had heen changed. But the old law of England was that a guaranteo
oiven to a firm continued in spite of changes, and thus a person who had
intended to warrant the credit of particular individuals, might find him-
self answerable for the debts of persons whom he had never heard of. The
new law now provided that, unless it were otherwise provided, the guarantco

should cease when the firm changed.

Section 11 provided that the acceptance of a bill, ‘.vhothm-‘ inland
or foreign, should be in writing. This had been the law in Eungiand, as
regarded inland Dbills, ever since the reign of Gceorge III, and, 'ns 1'0.';.,'11}110(;
ed foreign bills, for the last six or seven  years. M.n. IliLij b,(’l'ltc" '
that European merchants in India inxfn1'1'z11)l)' acccpbcd'thcu' bills -;’;,‘1‘, riting.
The practice, however, as regarded Hundis wasnot solumform——posm ) f\t em::c
Native bills were usually made payable so many days after dateand nota t]nI hl?l 11 ,
no aceeptance at all was nccess:\{;{.t I:' )ltlhtcl ! n(,n;, ,:1:

A { i ho € ittee, lie would be able to tc
g sy o ‘:\(:}lil:}tz:i'cox&lﬂ:\?iglo;l l::‘tz c;15t0m. No doubt the provision in
‘ todly desivable, since no wouds wore too strong for the
ot of a system of coustructive acceplance.

so thas, strictly speaking,

tar the proposed 1
the Seetion was abstrae
fraud and confusion arizing
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The purport of the 12th Section was that all bills drawn in British India
should be deemed to be inland bills. The Section was so framed, because Mn.
MaNE believed that it stated the existing law. He was aware that a different im-
pression had prevailed, and that it had been supposed that a bill drawn in another
Presidency was, relatively to this Presidency, a foreign bill. No doubt the
idea had grown out of the convenience attending the protest or notarial attesta-
tion of dishonour, which, when properly obtained, was prima facie evidence
that the bill had been dishonoured. But Mzr. MamNe could not persuade
himself of the correctness of this view, and he thought it somewhat dangerous
for the mercantile community to get into the habit of treating bills drawn
in another Presidency as foreign bills, since they might be led into errors
in applying the Stamp law. Nevertheless, MR. MAINE was willing to
entertain in Committec a proposal for making the protest of a bill in any
part of India primd facie evidence of dishonour in any other part. At the
same time it should be understood that the plan would be an entire novelty,
for a Notary Public was not a personage known to municipal law. His
office existed under the comity of nations, and was designed to furnish
evidence of transactions in one country which the Courts of another country
would recognize. It should be further recollected that, under the new
procedure, the issue of dishonour would only be tried when the defendant
had expressly sworn that his case was that no dishonour had taken place.
Under such circumstances it did not seem very hard that the plaintiff
should be called on to prove dishonour by the ordinary evidence.

The later Sections of the Bill related to a somewhat technical matter. A
bill of lading might be described as being, in India, and, till recently,in Eng-
land, an imperfectly negotiable instrument. The indorsement of a bill of
lading transferred the property in the goods, but at present did not transfer the

contract. Certain inconveniences arose from this defect which these Bections
would remedy.

The Motion was put and agreed to.

GOVERNMENT PAPER CURRENCY ACT AMENDMENT BILL.

The Right Hon’ble Mz. Massky, in moving for leave to introduce a Bill
to amend Act No. XIX of 1861 (to provide for a Government Paper Currency),
said that the Bill which he proposed to introduce was one of very limited appli-
cation, and had reference solely to that Section of the Act No. XIX of 1861
which laid down the conditions on which Government Promissory Notes
were issucd. Section 9 of that Act made it obligatory on the Currency
Department to issue Promissory Notes, first, in exchange for the cwrrent silver
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coin of the Government of India, or, sccondly, in exchange for standard silver
bullion or forcign silver coin; and it was with reference to the last oblization
that Lie proposed now to introduce u modified cnactment.

Before the passing of the Cwrrency Act, it was usual for the Government
of India to issue from time to time notifications of the period at which Mint
Certificates would he cashed, and these peviods were ealeulated with referenco to
the time at which it would undertake to convert the bullion into coin. But
when the Currency Act introduced the obligation of giving notes in exchange
for bullion, it was thought unnecessary to maintain o distinetion which was
practically inoperative, and Mint Certificates were thorefore in like manner
cashed on demand. Under these circumstances Government was obvionsly
placed in o difficulty in the event of large arrvivels of bullion. 1le thercforo
proposed to place the exchange of Notus for hullion by the Currency Depart-
meut on the same footing as the exchange of coin for bullion tendered to the
Alint before the alteration of the former practice. The distinction between
Notes issued on the deposit of coin, and Notes issued on the deposit .ot'
something which was not coin but wus afterwards converted i.nto coin
by a tedious process, Wwas very manifest. The first was one peculinr to the
fanction of issue; the last was a transaction which more properly belonged
to Banking business ; and the union of the two \'mder the present law as
administered by the Government of India, was & union of a novel chn.racfer,
and, as far as he was informed, was one wluclf had no precedent in tho
practice of any other Government. 1t was obvioas, .also, th-nt C\'-er).' 1:111)00.
withdeawn from the currency for the purpose of cashing bullion, dum)msh.cd
to that extent the fund which belonged to the hc.»lders of Govt?mmcn.t Promis-
d likewise diminished the certainty of the 1mu:;(tl.mto cfon[;
vertibility of those Notes, wh.u]:{l'l "Wt:lsl mtlu:‘c l;i‘:fpel?:aziz :::‘ \ln:)llxl tz .
sound paper currency. In ma mb 'lrisl- 1\'as,incurred by tho Depart-
understood 2 s.aymg]t.l;at s:iio?: 110;2 su:pens;on of cash paymcuts had

nt of Issue in cashing : - . .
2::31' oceurred or was likely to oceur. 1o did not wu;h t:],{tlng)‘,:il:uﬁ:;:,
tion higher than one of convemnicnee n.nd clmrgo 0 . i

it w anifest that, where a large influx of bul.llfm was expe o
But b was ™ » the G ment to make special provision in the (An.nn(-y
was necessary for the orer ey, Now, that could not be dono without
Department against the. contingeicy. tu,xcnt and imposing on the Govern-
doranging tho transactions of th? Do 'onue, 1le might say that, in a
ment serious cxpeilse and. gt(:,at 11.1?:n1:’emthe (-,:nm;tmcntohud ¥+ the Gov-
recent instance, the necessity lmé;??)boo %LUPOOS and the expense which the
ernment a sum of 10 Joss th:}n g respect ;o the transaction refurred to
s Lkely toln::c:;(:::nt. Jllic maintnined that it was neither

sory Notes, an

Government w 1
was not even limited to
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reasonable nor just that the Government should be placed in that position.
He thought it was not reasonable that the Government should be cxpected to
undertake transactions with which it properly had no concern; and that it was
unjust, for the benefit of a particular class of merchants, that a charge
should be imposed on the Public. He was quite sensible of the great
benefit conferred on the mercantile community by importers of bullion, and he
should be sorry to propose any legislation or make any remark calculated in the
most remote degree to obstruct or discourage the traffic in that useful com-
modity. He did not propose, therefore, altogether to withdraw from the
importers of bullion the advantages which they at present enjoyed. He
only ' desired to modify the obligation imposed on Government, and the object
of the present Bill was simply to make it optional instead of obligatory to
cash bullion. -

The result would be this, that if, after making adequate provision for
Currency Notes in circulation as the first duty of the Department, there
should be in the opinion of the Government Officers a surplus of coin which
would enable them to meet the demand, that surplus would be freely ex-
changed for bullion without charge. 8o that he hoped that the practical
result of the proposed legislation would not cause any great departure from
existing arrangements. In fact, whencver money was available, it would
be freely exchanged for bullion, but Government desired to be relieved from
undertaking a duty which did not properly belong to it and was productive of
much embarrassment.

This subject was not now broached for the first time. Before he had
the honour of being connected with the Government of India, the matter
had engaged the attention of thoso who were then concerned in the ad-
ministration of financial affairs, and the present practice was thought so
unreasonable that the propriety of limiting the obligations of Government
to the exchange of Notes .for coin was seriously discussed; but the
advantage of encouraging tho importation of bullion was felt to be so great
that the proposed limitation was considered to be needlessly stringent.
He perfectly concurred in that view of the case. The matter had heen
under the. consideration of Her Majesty’s Government, and it had been
officially significd that the measure which lhe had now the honour to
proposo to the Council, would meet the concurrence of that Govera-
ment. It was not necessary for him on this occasion to trouble the
Council with any further observations. e had sufliciently explained the dif-
ticulty which required to be removed, and he hoped that the measure which
he proposed was so moderate and rcasonable that it would meet with the ap-
proval of the Council.
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ITe might add that he proposed to pass the measure through its stages on
this day fortnight; and as tho matter was of some urgency, he hoped that the
Council would not then object to passing the Bill summarily.

The Hon'ble Mr. Cowir said, he quite approved of the fairness and reason-
ableness of such a mensure as this, to provent the inconvenionce to which Gov-
crnment might very probably be exposed under tho present state of things;
but he would, at the same time, suggest for the considerntion of the Exocutive
Government, whether a considerablo culargement of the powers of the Mint
should not be made in order to be equal to the very heary and sometimes un-
expected importations of bullion, which, with our greatly extending commerce,
would every now and then take place.

The Motion was put and agreed to.

PLEADERS, MOOKITARS AND REVENUE AGENTS' ACT AMEND.
MENT BILL.

The Ton’ble Mr. MAINE introduced the Bill to amend the Pleaders,
Mookhtars and Revenue Agents’ Aot, 1805. Ie said that he had ex-
plained a week ago, that the proposed Bill was concerned with & mero
formality. The Act to be amended—or rather postponed—which was a very
excellent one, provided a system of examining, admitting and enrolling
Pleaders and Mookhtars under rules to be framed by the Ifigh Court. So
far, however, as rolated to Plenders and Mookhtars in actual practice,
the conditions of admission werec a mere form, inasmuch as tlfey were
entitled to Dbe admitted without examination. 8till these conditions ht'ul
to be in accordance with a rule, and as this rule was not ready, the prcst.mt Bill
became necessary. It was not competent for a mcmber. of t?m Legmla:‘,u'ru
to state authoritatively what its intention had been, but speaking as a critie,
Mn. MaINE thought that the intention appeared clearly on tht.a face of the
enactment. The Legislature had obviously supposcd. that, during the c<:n-
siderable interval which was to clapse botwecn t?lo sngnatm'f) of flxe Ac't lnl
the Governor General and its coming into operation, the High Court non; 1

\ wules relatine at all events to mere formal mattors, such as tho
d:iwar:gorlluof the ro?l and tho modoe of admission. These rul'cs “’()flld
P- . orative on the 1st January 1866, and then a very fow  days
buoome o!:f)‘vm for admitting and enrolling the whole of the l’lcml'(!l:s and
would suficee ™ Y 'zica. Itmieht, indecd, bo said that, hy giving to
Mookhtars acfally In TFc o ti f tho rules, the Legislature put
the ILigh Comt six months for the preparation o : f, L it
it infoathc power of the ITigh Court to postponc cven lormal sic)

o ich wor
But of the nunerous measures passed by the Council, which wero
v

L yent. ration on rules to bo wmade by the Migh Court, there

dependent for their ope
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was scarcely-one which might not be dofcated or stultified if the Cowrt chose
to useits power perversely. That Council, however, knew the Iligh Cowt too
well to believe that it would do anything of the kind, ‘and felt perfectly sure
that justas it carried out the intentions of the Legislature judicially, similarly
it would give effect to their intentions in its administrative or quasi-ad-
ministrative capacity. The simple truth was that the point, as was natural
with a mere formality, did not attract attention till the beginning of Decem-
ber, when the Chicf Justice, with his customary acuteness, perceived it and
called attention to it. Then, however, it was too late to make rules, and
hence this enactment became necessary.

Since it had been determined to amend Aect No. XX of 18G5, Mn. MaAIN's
attention had been called to a particular of mercly local and temporary import-
ance in which a change might uscfully be made. It had been very wisely
determined by the framers of the Aect, that in future, practitioners in Small
Cause Courts should belong to the same class as practised in District Courts.
At present, however, junior Pleaders alone practised in the Bengal Small
Cause Courts, and if they could only obtain the certificate mentioned in Clause
* (¢) of Bection 10, they would be debarred from such practice. Since, then,
it was not intended to disturb existing interests, and since the class of per-
sons who would take out the certificates mentioned in Clause (b) was not
at present large enough to supply a Bar for the Small Cause Courts, Mr.
MaNe proposed to introduce a Section which would enable the High Court
if it pleased to continue the existing junior Pleaders in their present position.

The Hon’ble Mr. GREY suggested that the retention of junior Pleaders in
their present privileges should be made obligatory on the Iligh Court.

The Hon'ble Mr, MAINE said, he preferred leaving it optional, as he under-

stood that it was only in the pettier Small Cause Courts in Bengal that the
difficulty arose.

The Hon’ble Mr. MAINE then applied to Ilis Excellency the President to
suspend the Rules for the Conduct of Business.

The President declared the Rbules suspended.

The Mon’ble Mr. Ma1xe then moved that the Bill be taken into consider-
ation.

The Motion was put and agreed to.

The Hon’hblo Mr. MAINE also moved that the Bill be passed.

The Motion was put and agreed to.
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MADRAS IRRIGATION COMPANY’S BI
The Hon'ble M=r. Tavror presented the Re -
on the Bill to define and sanction the rates whiohp
Canal Company is authorized to charge for th
other than that of Irrigation.

ort of the Seleot Committee
the Madras Irrigation and
o supply of water for purposes

The Hon'ble Mr. TAY1OR also applied to His Excell

to suspend the Rules for the Conduct of Business, ency the Prosident

The President declared the Rules suspended.

The Hon’ble Mr. TAvLoR then moved that th

] : e Report i i
eration. He said, that although the Bill had only I;P::nl')nex t:l]::n hlal.lnto i
Z'Memb.ers of Council for a very few days, it was so desirable to rem o o
1mped1.ment from the way of the Madras Irrigation Company that he ;VQ e
Council would consent to pass the Bill at onco. e ths

The Motion was put and agreed to.
The Hon’ble MR. TAYLOR also moved that the Bill be passed.

The Motion was put and agreed to.

INDIAN COMPANIES' BILL.

The Hon’ble Mr. MAINE introduced the Bill for the incorporation, regulp-
tion and winding up of Trading Companies and other Associations, and moved
that it be referred to a Select Committee, with instructions to report in six
weeks. He said that the Bill, as its appearance shewed, was onc of somo
magnitude, but the questions which arose upon it were almost exclusively
‘questions of detoil. If the Hon’ble Mr. Bullen and the Ilon’ble Mr. Cowie
would consent to sit on the Committee, those questions would be satisfactorily
sifted, though he was afiaid that the task would not be a light one. The only

questions of principle which could possibly be raiscd were these : first, should the

definition of Companies which might lawfully be formed with limited liability
Companies ? and secondly, should Com-

be large enough to include Insurance
panies be formed with a limitation of Liability by guarantee P On those sub-

jects ho had nothing to aid to the observations he had made when he obtained
leave to introduce the Bill

F VizIANAGEAM said he had great pleasure
duced, inasmuch ss in his view 1o greater
Natives of this couutry
ers of importance and

1
The Hon’ble the MAIARAJA O
i i ill just intro
in supporting the Bill jus - :
benefit could be conferred by the Legislature on the-

than the formation of complete codes on various matt
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interest to the community. Such codes had been framed in regard to the civil
and criminal administration of the country, to postal communication, and
various other subjects of equal importance, and had proved of inestimable
advantage to the Natives of this country. The law on each .subject being
placed before them separately and in a complote form, they had been relieved
of the inconvenience and loss of time necessarily involved where references had
to be made to a number of enactments on the same subject, which lay
seettered over soveral volumes, and many portions of which might have been
repealed. The Hon'ble Mr. Maine’s Bill was calculated to confer a similar
boon on & class of persons of whom the number he was glad to find was daily
increasing; he referred to those who were engaged in commercial specula-
tions of a very extensive character. Many individuals of this class, especially
the Natives of this country, did not employ themselves in the study of general
lav, and it would therefore be a source of great convenicnce and rclief to
thery, if all the law required for the conduct of their commercial transactions
could be brought together so as to be comprised within the limits of a singlo
but complete enactment.

. The Motion was put and agreed to.
The following Select Committee was named :—

On the Bill for the incorporation, regulation and winding up of Trading
Companies and other Associations—His Excellency the Commander-in-Chief,
the Hon’ble Messrs. Grey, Bullen, Cowie, and the Mover,

The Council adjourncd till the 5th January.

WHITLEY STOKES,
Asst. Secy. to the Govt. of India,

CALCUTTA, } Home Dept. (Legislative.)

The 22nd Decemnber, 18065.
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