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EDITORIAL NOTE

The Inter-Parliamentary Union (IPU), over the years, has
evolved into the single largest association of sovereign Parliaments
of the world. Ever since its inception in 1889, it has striven to
promote the cause of parliamentary democracy as also inter-parlia-
mentary co-operation. Today, the IPU has in its fold 116 mem-
ber countries and an associate member. Together, they represent
more or less the whole of humanity.

The IPU, by its very nature, abounds in diversity, even in
the nature and content of the parliamentary polity prevalent in
member-countries. The Conferences of the IPU, held twice every
year, provide a unique setting for parliamentarians from the world
over to discuss problems of contcmporary interest-political, eco-
nomic and social. They also enablc participants to exchange views
on diverse issues and learn from one another’'s expericnce. Above
all, these Conferences bring them togcther and in the process
make them better aware of their responsibilities as global citizens.

We in India have had the proud privilege of hosting the
57th Inter-Parliamentary Conference in 1969. We are honoured
and privileged to be the hosts to the 89th Inter-Parliamentary
Conference in New Delhi in April this year. To commemorate this
historic occasion, we are bringing out this Special Number of the
Journal of Parliamentary Information.

By virtue of its unique status as the largest working de-
mocracy in the world, India pcrhaps best exemplifies the IPU's
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unflinching commitment to parliamentary democracy. With our
rich and varied democratic heritage spanning millennia, ours has
been a crucible of many cultures and civilisations as also systems
of governance. Though parliamentary democracy in its modern
sense has been in operation in our country only after independ-
ence, we have amply proved our inherent and inviolate democratic
credentials by successfully conducting ten General Elections to our
Parliament and many more elections to the State Legislative As-
semblies and other local level representative institutions. Undoubt-
edly, the triumph of democracy is best visible in our country,
which has the distinction of conducting perhaps one of the largest
election exercises in the history of mankind.

Parliamentary democracy in India has thrived and struck
deep roots in spite of many trials and tribulations. In the process,
we have proved the prophets of doom wrong. We have also sent
out a clear signal simultaneously to the world at large that we are
democrats by choice and conviction. There is no gainsaying that
all is right with our parliamentary democratic polity. This is also a
sign of the dynamics and vitality of the system as such. What we
have to keep in mind is that we should all make conscious efforts
towards further consolidating the cause of democracy by endeavour-
ing to overcome the problems that we are facing.

The articles which find place in this Special Number delve
deep into all these aspects of our democratic functioning, espe-
cially since independence. Coming from eminent personalities who
have been closely assoclated with parliamentary institutions, they
reflect truly the highs and lows of our system at work. A silver-
lining which underpins all articles is that parliamentary democ-
racy is still the best bet as far as our polity is concerned.

We are deeply indebted to the President of India, Dr. Shanker
Dayal Sharma; the Vice-President and Chairman, Rajya Sabha,
Shri K.R. Narayanan; the Prime Minister, Shri P.V. Narasimha
Rao; the Speaker, Lok Sabha, Shri Shivraj V. Patil; the Deputy
Chairman, Rajya Sabha, Dr. (Smt.) Najma Heptulla; the Deputy
Speaker, Lok Sabha, Shri S. Mallikarjunaiah; and the President of
the Council of the Inter-Parliamentary Union, Sir Michael Marshall
for their Messages of good wishes which have enriched and en-
hanced the value of this Special Number.
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We are highly oblighed to all the Union Ministers, Gover-
nors, Chief Ministers, Presiding Officers of various Legislatures,
eminent parliamentarians, distinguished academicians and re-
nowned journalists and other experts who, in spite of constraints
of time, made it convenient to contrlbuE( outstanding articles for
this Special Number. I would, Lowever, like to emphasise that the
views expressed in the articles are those of the individual authors
and the Lok Sabha Secretariat does not accept any responsibility
either for the opinions expressed or facts cited by them.

We are particularly beholden to Shri Shivraj V. Patil, Speaker,
Lok Sabha for motivating and inspiring us to bring out this Special
Number.

We express our deep appreciation for the sincere co-opera-
tion extended to us by Shri S.K. Sharma, Joint Director and the
tecam of researchers, Smt. Manju Sharma, Smt. Malathi K.
Ramamoorthy, Kum. Sunanda Das and Smt. Musarrat Naushad,
Research Assistants.

It is our sincere hope that this issue would be found useful
and informative by all parliamentarians, political thinkers, stu-
dents of parliamentary political science and all those who cherish
the ideals of parliamcntary democracy

The regular Features of this issue of the Journal will ap-
pear in the June issue (Vol.XXXIX, No.2)

—C.K. Jain



2 April 1993

MESSAGE

sean

I am glad that the Lok Sabha Secretariat is bringing
out a Special Volume of 'The Journal of Parliamentary Information'
on the occasion of the 89th Inter-Parliamentary Conference In
New Delhi in April 1993,

The Inter-Parliamentary Union, since Iits inception In
1889, has played a pivotal role in bringing together the
representatives of Parliaments of democracies around the globe.

As a member of the IPU since 1949 India has consistently
contributed to the functioning of the IPU in the cause of
strengthening the wherewithal of democracy.

I am sure the forthcoming Conference would prove to
be an important landmark in advancing the ideals cherished by
member-countries of the IPU and help bulilding a better future
for all,

I extend my greetings and good wishes to all the
distinguished participants.

(Shanker Dayal Sharma)
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VICE-PRESIDENT
INDIA
NeEw DELHI
February 15, 1993.

It gives me great pleasure to know that the Indian
Group of the Inter- Parliamentary Union (IPU) is holding
its 89th Inter-Parliamentary Conference at New Delhi
in April, 1993. As an international organisation, the
IPU has brought together the representatives of different
Parliaments for the objective study of political, economic,
soclial and cultural problems of international significance.

The IPU has been playing a significant role and
I am confident that this Conference will provide an
opportunity to all participants for sharing their
experiences and finding solutions to major global problems.

I wish the Conference all success.
(K.R. HarZI



PRIME MINISTER

MESSAGE

I am happy to learn that the Indian Group of
the Inter-Parliamentary Union will be hosting the 89th
Inter-Parliamentary Conference in New Delhi. This
is indeed an honour for the Indian Group and an
opportunity for it to look back with satisfaction at

its substantial contribution to the IPU.

I convey my best wishes to the organisers of

the Conference and all the participants.

A

(P.V. Narasimha Rao)

New Delhi
February 12, 1993
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SPEAKER LOK SABHA
04 Mar 1993 {

MESSAGE

Building bridges of understanding and continuously nursing
them is a task essential in the direction of promoting world
peace.

The Inter-Parliamentary Union in its Conferences and other
meetings provides a forum for Parliamentarians from over
hundred member countries to meet, discuss and exchange
ideas and views on bi-lateral, multi-lateral and international
matters which certainly go a long way in widening the areas of
understanding and cooperation.

The aims, objects and activities of the IPU conform to the UN
Charter and hence this institution, which is over a century old,
lends its strong support to the United Nations.

In April this year, India would be having the privilege and
honour of hosting the IPU Conference.

To mark this occasion, | am glad, the Lok sabha Secretariat

of Parliamentary Information. Itis a comm
| wish them all success.




Sir Michael Marshall DL MP

UNION INTERPARLEMENTAIRE
Le Président du Conseil Interparlementaire

INTER-PARLIAMENTARY UNION
The President of the Inter-Parliamentary Council

MESSAGE

On the occasion of the 89th Inter-Parliamentary Conference
in New Delhi, it is a pleasure to convey to the Indian Group
of the the Inter-Parliamentary Union and to the organising
committee of the Lok Sabha my gratitude for all the sterling
effort which has been expended in arranging the holding of
this conference at relatively short notice. It is also my
pleasure to welcome to New Delhi the delegates to the B9th
Inter-Parliamentary Conference. I am sure that they will
find their week in the largest democracy in the world both
stimulating and exciting. We shall all benefit from meeting
together in these unique surroundings.



DR (SMT) NAJMA HEPTULLA

DEPUTY CHAIRMAN
RAJYA SABHA
PARLIAMENT HOUSE
NEW DELH!I

March 19, 1993

MESSAGE

It is indeed our great privilege to host the 89th
Inter-Parliamentary Conference in New Delhi from 12 to 17
April, 1993. I am happy to note that we are able to bring
out a special issue of the Quarterly Journal of Parliamentary
Information on this occasion. Considering the world wide
participation by representatives from all the walks of life,
I am sure the Conference would yield very rich results.

I wish the Conference a great success.

T
(7AJMA HEPTULLA)
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DEPUTY SPEAKER LOK SABHA

MESSAGE

It is a matter of great pleasure that the Indian
Group of IPU is hosting the 89th Inter-Parliamentary
Conference in New Delhi in April, 1993.

I am very happy to convey my best wishes
through the Special Issue of the Journal of Parliamentary
Information being brought out by the Lok Sabha Secretariat
to mark the occasion and wish the Indian Group of
the IPU every success in their mission of bringing to-
gether the representatives of the Parliaments of sovereign
States. Last time when we hosted Conference in October-
November, 1969, the number of member countries parti-
cipated was only 52 whereas now it is 116 plus one
Associate Member. It is thus heartening to see that
more and more of its members are feeli;ig‘ the urge
to come together with representatives of the Parliaments
of sovereign States to work more vigorously for peace
and cooperation among peoples and for the firm establish-
ment of representative institutions.

(S. MA NAIAH)



CoNSTITUTION OF DEPARTMENTALLY RELATED
STANDING COMMITTEES—A LANDMARK IN
THE EvoLuTION OF PARLIAMENTARY
SysTEM IN INDIA

Over the years, there has been an unprecedented growth in
the range, magnitude and complexity of governmental activities.
This had naturally led to a situation where Parliament was firiding
itself somewhat hadicapped to perform its_function of debating poli-
cies, making laws and overseeing executive actions in various fields
of administration. Of late, there has been a growing realisation that
if the Parliament has to really fulfil its pivotal role in ensuring ad-
ministrative accountability, it needed some institutional arrange-
ments which could undertake scrutiny of the Government Budget
and enquire into the performance and also suggest policy direc-
tions and initiatives. The need was felt more because of time
constraintand the inability of the House to discuss several matters
and to go into details. The successful experience of the departmen-
tally related Select Committees in the British House of Commons
and other countries persuaded our parliamentarians to adopt the
Committee System.

As early as in 1978, the Presiding Officers Conference had
deliberated on this matter. During the Third Regional Common-
wealth Parliamentary Association Seminar held in New Delhi in
January, 1984, the question of setting up Subject Committees was
discussed in detail. The Presiding Officers Conference held in the
subsequent years also delved deep into the issue. These effortts
Jinally reached fruition when, on 18 August, 1989, Parliament
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constituted three such Committees relating to Agriculture, Science
and Technology and Environment and Forests.

The viability of this experiment was soon in evideince so
much so that it was feli that Parliament should go in for a full-
fledged Committee System. Mr. Speaker Patil took the initiative and
held discussions with the Prime Minister, Leaders of Parties,
Members and others. These discussions, which were in several
rounds, helped considerably in formulating the scheme and also
bringing about an agreement among differing points of view. There-
after, the agreed proposals were placed before the Rules Committee
of Lok Sabha. Proposals were _futher considered at a joint meeting
of the Rules Committee of Lok Sabha and Rajya Sabha. Finally, the
Rules Committee in its Third Report presented to the Lok Sabha on
29 March, 1993, recommended the setting up of seventeen depart-
mentally-related Standing Committees of Parliament. The Rules
Committee of Rajya Sabha also adopted the same rules which were
presented to Rajya Sabha on 29 March, 1993. Both Houses adopted
the rules same day. Thus, in the history of Indian Parllament a
major initiative was taken in the direction of making the Parliament
more powerful and effective in the exercise of its control over the
executive.

On 31 March, 1993, at an impressive function held in the
Central Hall of Parliament, the Vice-President of India and Chair-
man, Rajya Sabha, Shri K.R. Narayanan _formally inaugurated the
new Standing Committees. The function was also addressed by the
Prime Minister, Shri P.V. Narasimha Rao, the Speaker, Lok Sabha,
Shri Shivraj V. Patil and the Union Minister of Parliamentary Affaris
and Water Resources, Shri Vidyacharan Shukla. We reproduce be-
low the text of these Addresses as also the amendments that have
been made in the relevant rules of the Rules of Procedure and
Conduct of Business in Lok Sabha, consequent upon the setting of
the said Committees.

—Editor



ADDRESS BY SHRI K.R. NARAYANAN,
VICE — PRESIDENT OF INDIA AND
CHAIRMAN, RAJYA SABHA

We are today entering a new phase in the evolution of our
parliamentary system. I do not believe that in human institutions
there can be anything like an end of history. This Parliament itself
has been evolving over the years and it is important that even
though the Committee System has been known to other Parlia-
ments for a considerable time now, we are not adopting it in an
imitative way but because through our own experience, we have
found that it is needed for the functioning of our own system.

The Committee System is an old idea whose time has come
today. In recent times, I recall that previous Speakers Shri Bal
Ram Jakhar and Shri Rabi Ray had tried to give a fillip to this idea
of establishing this Committee System in our Parliament. But,
today our hon'able Speaker, Shri Shivraj Patil, has taken a bold
initiative and worked hard in order to bring this idea into a reality.
He has used his considerable persuasive power in order to over-
come obstacles in the way of the establishment of system and I
want to congratulate him today for his achievement. This is a
historic step in which the Government headed by the Prime
Minister has played an important role.
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I recollect that at the Conference of the Presiding Officers |
of Parliament and Legislative Bodies in India. held last September
in the Central Hall he said that he would like the Committee
System to be introduced as early as possible and he believed that
we would be able to make a success of the system. The Minister |
of Parliamentary Affairs and the Ministers of State in the Ministry |
of Parliamentary Affairs in both Houses have worked hard and
contributed to the realisation of this new system. I should also like
to thank and congratulate the Members of the Rules Committees
of both Houses who helped us in sorting out many problems |
involved in the introduction of the system and enabled us to find |
a consensus in regard to this matter. |

We have had the experience of the U.K. House of Commons
which started this system in 1979 as department-related Select
Committees. The unanimous opinion in U.K. is that the Select
Committees since 1979, “have increased the flow of information
coming out of Whitehall and this has resulted to some extent in |
debates being better informed both inside and outside Parlia- |
ment.”

This system, apart from dealing with the basic or ordinary
issues, will tone up the functioning of Parliament. One of the |
important impacts of this system has been the general toning up
of debates and efficiency of functioning of Parliamentary System. |
We have had in our own country the system operating in some of
our State Legislatures. Kerala has had this system functioning for
some time now and it has been found a success. one difference in
the system being followed in the State of Kerala is that there
Ministers normally preside over what they call the Subject Com- |
mittees and the Committees have the power to investigate intoi
issues and complaints also.

The main function of our Committees would be m-dcpth|
examination of functioning of the Government, consideration of
Demands for Grants, Bills, long term national policies, etc. The
main purpose, of course, is to ensure the accountability of |
Government to Parliament through more detailed consideration of
measures in these Committees. The intention is not to weaken or
criticise the administration but to strengthen it by investing it with |
more meaningful Parliamentary support.
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I feel that the Committees in their functioning should not
be inquisitorial nor should the Government side evasive in its
approach. Even though tremendous, lot of work can be done in
these Committees, it is admitted that they cannot be a substitute
for fullfledged debates in Parliamegt on issues, on Demands, on
legis!ation and other matters. The Committees are only a mecha-
nism. We have to instil them with life. And for this, not only full
and intelligent participation of Members is required but, I think,
there should be powerful support by the Secretariat. The Secre-
tariats of both Houses have already contributed, as the hon’ble
Speaker has mentioned, in the formation of these Committees
themselves. Without the help of knowledgeable, objective officials
neither the Parliament is a whole nor the Committee System can
work effectively.

I also feel that apart from the secretarial and research
assistance to be given to the Committees, we should have for the
whole of Parliament, indeed ifor every Member of Parliament,
research and secretarial assistance made available. I know that it
may be an expensive proposition but we all know that since
Independence our general bureaucracy has been proliferating
according to the Law of Parkinson. And in such a situation, it may
not be impossible for us to ensure that Members of Parliameént are
given at least the minimum of research and secretarial assistance
so that they can fulfil the mandate of the people efficiently and
effectively. I have found that in the United States, there is an
institution called ‘The Congressional Aids’ and every Senator and
Congressman has at his disposal a staff for research. not only for
research but for general advice, and these aids are something
between a civil servant and a politician; and mostly young people.
And they not only help the Congressmen themselves out of the
experience they get by assisting them. We have a large pool of
educated young people from whom I think we can draw upon for
this kind of assistance.

Iwant to add something more about the role of the officials.
Under the British System, according to one of the great experts on
Parliamentary Government, K.C. Wheare, one of the most valu-
able things is : The association of “special and “non-special
minds” - the phrase is actually that of Bagehot. It is from the
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cooperation in the work of the Committee between Members and
officials, to quote Wheare again, that there comes out : Unity out
of plurality, direction out of confusion, decision out of discus-
sion”. This is the result of the dynamic impact of officials on the
Committees. in the system which has been working in several
countries and which we are now embarking upon to work.

Several witticisms have been uttered about the Committee
System generally. In Britain, somebody said, “A Committee is a
body of people which keeps minutes and wastes hours.” There is
another definition that, “They are a group of people who are
individually determined that something must be done but collec-
tively decide that nothing can be done.” I do hope that this
Committee System would function more meaningfully.

Parliament in india has been an adapted institution but it
has developed in a very original way. And we have made our
Parliamentary System to undertake new functions which Parlia-
ments in advanced countries have never attempted. We have
made it to serve the purpose of basic development of our economy
and society. We have used it as a unifying instrument in a very
diverse society. And often, we have found that the system has a
therapeutic effect in dealing with the occasional general madness
in society, and in bringing about out of it a minimum of sanity. For
these purposes our Parliament has functioned in a creative,
original way. And I think, by establishing these Committees, we
are adding a new dimensiaqn to it.

While inaugurating this new system, I want to wish the
Committee System every success in enriching our Parliamentary
System and our democracy.

Thank you very much.



AppREss By SHRrR1I P.V. NarasiMHA Rao,
PRIME MINISTER

We are launching the new Standing Committee system in
Parliament today. To me, this is a matter of great satisfaction, not
only because I have always been in favour of such a system, but
also because this event signifies fulfilment of an assurance I had
given about six months back when I addressed the All-India Con-
ference of Presiding Officers, Leaders of Parties, Ministers of Par-
liamentary Affairs and Whips at this very place. On that occasion,
I had made it clear that the Government would like the system to
be introduced as early as possible and had assured fullest coop-
eration to make it a success. A beginning had been made in 1989
when for the first time such Standing Committees were set up for
three Ministries. namelv Agriculture, Science & Technology and
Environment & Forests. Ever since then, there has been consid-
eration at several levels in the Government and Parlilament as to
how we could cover the whole ambit of the Executive by such a
system, but concrete progress had been eluding. (:r success in
launching these Committees today. is in no small measure due to
the initiative and dynamism shown by the Honourable Speaker
Shri Shivraj Patil ji. I would also like to place on record the
excellent work done by my colleague, the Minister for Parliamen-
tary Affairs Shri Vidyacharan Shukla ji in giving a push to this
scheme and seeing through its implementation.
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Committees have become a vital part of the institutional
framework of Parliaments all over the world today. When one
talks about Committees of Parliament, one thing that comes out
prominently is that they are primarily thought of as an instru-
ment of ‘control’ over the Executive. While they do act as controls
over the Executive, there are several other virtues and benefits
assoclated with such a system. It offers an opportunity to the
members to have a glimpse into the working of Governments and
understand the practical problems and constraints. It also helps
them to gain expertise and specialisation about the subjects dealt
with by the Committees, which in turn is bound to result in
elevating the standard of debate on the floor of the House. For
this reason, it is necessary that as many members as possible
should be associated with these Committees. I am happy that the
Rules Committee has taken this aspect into account and increased
the number of members to be nominated on each Committee in
such a manner that almost all members will have opportunity of
serving on one or other of these Committees.

The immediate task of these Committees is rather a brisk
one, because they have to start off with examination of Demands
for Grants of all the Ministries of the Government and submit their
reports to both Houses within a prescribed period. This itself is a
stupendous task as each one of these Committees has to produce
reports on two to six Ministeries or Departments, with the
exception of three Committees which are entrusted with only one
Ministery each. Thus the Parliament will have before itself the
reports prepared by these Committees on the Demands of all the
Ministries. This itself will be a major achievement as Demands for
Grants of all Ministries would have been scrutinised by at least a
Joint Parliamentary Committee if not by the Parliament as a
whole. This is significant as practically at no time in the past could
the Parliament discuss ail the Demands for Grants for want of
time.

There is provision in the new sytem for the Committees to
be assisted by experts on the given subjects. This is necessary as
it would provide the much needed information management and
interpretation of data for members of the Committees.

These being Standing Committees, their work will not come
to an end with the submission of Reports on Demands for Grants.
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They will be entrusted with functions of different kinds from time
to time. They will have opportunities to examine Bills introduced
in both Houses as referred to them by the Chairman or the Speaker.
They will also be able to consider the long term policy documents
presented to Parliament with a view to giving constructive sugges-
tions. It has been a welcome featurc of the existing Parliamentary
Committees to work on a non-partisan basis. I am sure the new
Committecs will also work in the samc spirit.

I would likc to once again assure that the Government will
extend its full support and coopcration to the new Committees in
whatcver way possible and feasible under the Rules. I hope Mem-
bers will take keen intercst and devote necessary time and energy
to the work assigned to the Committccs.

I wish the Committees all sucbcss.

Thank you.



ADDRESS By SHRI SHIVRAJ V. PATIL,
SPEAKER, LOK SABHA

In this convocation, we extend a very warm welcome to all
the ladies and gentlemen, friends and the Honourable Members

who are present here.

We are thankful to the Honourable Vice-President, Shri
K.R. Narayanan, for agreeing to inaugurate the working of the
Committee System in our Parliament and for making himself avail-
able here for the purpose. But for his understanding and support,
the Committee System would not have become feasible and would
not have come into existence in the shape and time in which it
has become possible now.

We are indeed thankful to the Honourable Prime Minister
for agreeing to preside over this function. In a way, it was he who
initiated the idea to have the Committee System in our Parliament
and supported it, to the hilt to see that it became possible and
could be started. Let it be noted in the pages of the history of the
parliamentary system in our country.

We are thankful to Shri V.C. Shukla, Minister of Parlia-
mentary Affairs, for the manner in which he supported the gene-
sis of the system and convinced his colleagues for standing by it.

We are also thankful to Shri Ghulam Nabi Azad, former
Parliamentary Affairs Minister, who did his best to acquire the
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support to the system in the Parliament and Council of Ministers.

Shri S.B. Chavan, Home Minister, who was responsible for
starting a system of something of this kind in Maharashtra was
also very supportive of and encouraging for the Committee sys-
tem. We thank him also.

Shri L.K. Advani, the Leader of the Opposition in the Lok
Sabha, supported the creation of the Committee System. And we
thank him very sincerely.

Shri P.R. Kumaramangalam, Minister of State for Parlia-
mentary Affairs, Shri Somnath Chatterjee, Shri Indrajit Gupta.
Shri Nirmal Kanti Chattcrjee and other Mecmbers of Parliament
helped us to refine the system we wanted to have. They too de-
serve our thanks. '

Shri Sharad Dighe, Shri P.K. Bansal, Shri Ram Vilas Paswan,
Shri Nitish Kumar, Smt. Malini Bhattacharya, Shri George Fer-
nandes, Shri Inder Jit, Shri Inder Kumar Gujral, Shri Saifuddin
Choudhury Shri Anil Basu, Shri Chitta Basu and other MPs also
gave us lot of help.

.

We thank them from the core of our hearts.

Shri G.L. Batra, Additional Secretary, Shri C.K. Jain, Sec-
retary-General, Lok Sabha, Shri Sudarshan Agarwal, Secretary
General, Rajya Sabha, worked hard to frame the rules and to see
that the Committees start functioning. We appreciate their help
and enthusiasm in this respect.

The Officers of the CPWD did their best to create and
provide chambers and offices for the Chairmen and their staff and
the Staff of their Secretariat. We would like to say that we appre-
ciate the speed with which they did their job and the manner in
which they performed their duties.

We appreciate very much and thank the members of Par-
liament for agreeing to opt for this system and experiment with it
to tone up the functioning of the Parliament.

In this respect, the help which was extended by some friends
from the Press, in the shape of ncw ideas and support, also
deserves our appreciation and thanks.
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We would, more particularly and specially like to remember
and pay our tribute to the memory of our former Prime Minister
Smt. Indira Gandhi , who was responsible for sowing the seed of
the concept of the Committee Systemin our PTrilament.

We would like to remember the efforts done by the former
Speakers Shri Balram Jakhar, and Shri Rabi Rayji and for water-
ing the sapling of this system and giving it all the support and
help and seeing that it remained in existence until it took the
present shape and thank them for the services they rendered to’
the Parliamentary and Committee System in India.

We are expressing our gratefulness to our colleagues in so
many words and so specifically because, but for their succour and
support, the new system would not have seen the light of the day.
We are doing it, because we think that this information should
form part of the annals of the Parliamentary System.

The Parliament shall have Scventeen Committees. Each of
these Committees shall have 30 Members from the Lok Sabha
and 15 Members from the Rajya Sabha and shall be respansible
to examine the working of the Ministries given to each of them.

Each Committee shall examine the Demands for Grants,
Bills, Annual Reports, and the basic policies of the Ministries
under each of them and report on them to the Parliament. They
shall be able to obtain help for the purpose from the Secrctariat of
the Parliament, Ministrics and other experts.

The rules made for them are the result of the discussions
between the Presiding Officers, thc Members of the Executive, the
Leaders of the Parties, the Members of Parliament, the Ex-Mem-
bers of Parliament who takc intcrest in Parliamentary affairs, the
Officers and the Members of the Rules Committees. They are
based on the consensus evolved among all concerned.

We would like to see that the Committees experiment with
these rules for some years and then, in the light of their experi-
ence, we can have a second look at the rules to make them more
effective.

With these Committees having come into existence, it would
be possible for the members to participate in greater detail, in the
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functioning of the Parliamentary system. They would be able to
examine the Demands for Grants and Annual reports of all the
Ministries every year in greater detail. That would help the Minis-
tries and the Parliament to do better in their respective spheres of
activities.

World over, the parliamentary system have been moving
towards working in details in Committees, as well as in the ple-
nary meetings. We, in the Indian Parliament, have also stepped
on the route in that direction. We hope that this system or some
of this kind, in modified forms, would be started in the State
Legislatures also, as agreed to in the Conferences of the Presiding
Officers. -

The working of the system may encounter some hurdles.
But, we should not be cowed down by them. We should be able to
overcome the difficultics, with the ingenuity which we have at our
disposal. We should also try to cvolve ways and means to make it
successful, meaningful and intcresting. We arc sure that the Chair-
men, Members and Officers involved in them would do their best.

The Secretariat of the Parliament would organise Courses
and discussions with the experts in these fields, to make the
functioning of these Committees more and more purposeful.

These Committees shall help the people, the Parliament,
the Executive to use the system in a most cost-effective, demo-
cratic and purposeful manner.

With the help of all concerncd, the new system is em-
barked upon.

With the help of all concerned, we hope that it would work
successfully.

Thank you.



ADDRESS BY SHRI VIDYACHARAN SHUKLA,
UNION MINISTER OF PARLIAMENTARY AFFAIRS
AND WATER RESOURCES

This is a historic occasion when we are taking a major step
forward in improving the functioning of Parliamentary institu-
tions. The system of Standing Committees we are now starting
may not be entirely new to this country. Standing Committees
had existed even in pre-independent India but from the point of
view of their composition and functions, the Committees we are
now starting are different from the earlier ones.

As is well known, we constituted 3 Standing Committees in
1989 for three Ministrics. But we could not proceed further during
the Ninth Lok Sabha to cover all the Ministries by this system, al-
though the Rules Committee of the Ninth Lok Sabha recommended
such Committees. There were some members and also some Min-
Isters who gave notices of amendments to the Rules Committee's
reccommendations. The consideration of the amendments took a
long time for one reason or the other and the Committees could
not be set up before the Lok Sabha was dissolved.

It goes to the crcdit of the Rules Committee of the present
Lok Sabha to have immediately taken up consideration of this
important Parliamentary reform and submitted very comprehen-
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sive recommendations in their First Report itself. Honourable
Speaker Shri Shivraj Patil Ji relentlessly pursued the matter to
see that the proposals of the Rules Committees took concrete
shape for implementation during this Budget Session itself. There
is no exaggeration if I say that it is he who is responsible for the
new system to be launched today.

There were many issues that had to be considered before
finalising the functions and procedures for the new Committees.
As we wanted as many members as possible to be accommodated
on these Committees, the number has been increased to 45 from
30; out of them 30 will be from Lok Sabha and 15 from Rajya
Sabha. The number of Committces also has been increased to 17,
out of which 6 will have Chairmcn from Rajya Sabha and 11
having Chairmen from Lok Sabha.

The Committees, besides cxamining the Demands for Grants
of all Ministries/ Dcpartments and submitting report to both Houses,
will also be entrusted with other functions such as examination of
Bills referred to them and considering major policy documents
presented to the Houses. This will be a welcome step inasmuch as
the Committees will focus close attention to the various aspects of
the legislative measures and come up with valuable suggestions
which may prove useful when the whole House takes up the bill
for consideration and passing. Thcse Committecs will also exam-
ine the annual rcports of the Ministrics. This will mean that the
entire working of a Ministry will be scrutinised by these Commit-
tees. One of the recommendations of the Rules Committees is that
the Standing Committee will not go into the day to day admini-
stration of the Ministries. This is as it should be, for the Commit-
tees are expected to engage themsclves on matters of a higher
level which provide direction, guidance and necessary inputs for
broad policy formulation by the Government. I hope and trust
that the members will keep this in mind during the course of
discharging their functions in thesc Committees.

I will be failing in my duty if I do not express my grateful
thanks to the Honourable Chairman, Rajya Sabha Shri K.R.
Narayanan, who also took a very keen interest in ushering in the
new system. He took a Joint Mecting of the Rules Committees of
both Houses and sortcd out matters concerning the two Houses
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in a very cordial manner.

The Honourable Prime Minister has been blessing the new
venture from the beginning. His assurance to the Conference of
Presiding Officers, Leaders of Parties, Mihisters of Parliamentary
Affairs and Whips in 1992 provided the inspiration for pushing
the matters to finality.

A point has been raised by some as to whether the Consul-
tative Committees attatched to the Ministries should be continued
in the light of this development. Consultative Committees are less
formal in nature, not being Parliamentary Committees and pre-
sided over by the concerned Ministers. There may be some advan-
tages in continuing these Committees. However, we are open to
suggestions on this and a decision will be taken based on the
wishes of the Committecs themselves.

It is heartening to note that there has been overwhelming
unanimity among the members in welcoming the new scheme. I
hope that they will show the same spirit in working on these
Committees and producing valuable reports within the time fixed
for the purpose. The future of the system lies on how they func-
tion during the recess that is just ahead of us. I appeal to the
Chairmen and members of the Committecs to function in an ob-
jective manner and establish healthy conventions which will pro-
vide valuable guidance for the future.

I have no doubt, that Honourable members will make this
system a success and set an example not only to our State Legis-
latures but to other parliamentary systems in the world.
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APPENDIX

Amendments to the Rules of Procedure and Conduct of
Business in Lok Sabha (Scventh Edition) as finally recom-
mended by the Rules Commiitee of Tenth Lok Sabha and
adopted by Lok Sabha on 29 March 1993*

Departmentaily related Standing Committees

331C. (1) There shall be departmentally related Stand-
ing Committees of the Houses (to be called the Standing
Committees).

(2) The Ministries /Departments covered under the ju-
risdiction of cach of the Standing Committees shall be as
specified in the Fifth Schedule :

Provided that the Chairman, Rajya Sabha and the
Speaker may alter the said Schedule from time to time in
consultation with each other.

331D. (1) Each of the Stading Committees constituted
under Rule‘331C shall consist of not more than 45 mem-
bers, 30 members to be nominated by the Speaker from
amongst the members of Lok Sabha and 15 members to
be nominated by the Chairman, Rajya Sabha, from amongst
the members of Rajya Sabha.

(2) A Minister shall not be nominated as a member of
the Committee, and if a member after his nomination to
the Committce is appointcd a Minister, he shall cease to
be a member of the Committec from the date of such ap-
pointment.

(3) The Chaimen of Committees as specified in Part I of
Fifth Schedule shall be appointed by the Chairman, Rajya
Sabha and Chairmen of Commitltees as specified in Part II
of the Schedule shall be appointed by the Speaker, from
amongst the members of the Committees.

(4) The term of office of the members of the Committees
shall not exceed one year.

*These amendments substitute the existing Rules 331C, 331 D, 331E, 331 F,
331 G and 331 H of the Rules of Proccdure and Conduct of Business in Lok

Sabha.
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331E. (1) The functions of each of the Standing Com-
mittees shall be -

(a) to consider the Demands for Grantsjof the
concerned Ministries/Departments and make a
report on the same to the Houses. The report shall
not suggest anything of the nature of cut motions;

(b) to examine such Blills pertaining to the con-
cerned Ministries/Departmcnts as are referred to
the Committec by the Chairman, Rajya Sabha or
the Speaker, as the case may be, and make report
thereon;

(c) to consider annual reports of Ministries
Departments and make reports thereon;

(d) to consider national basic long term policy
documents presented to the Houses, if referred to
the Committee by the Chairman, Rajya Sabha or
the Speaker, as the case may be, and make re-
ports thereon.

(2) The Standing Committecs shall not consider the
matters of day to day administration of the concerned
Ministries /Departments.

331F. Each of the functions of these Committces as
provided in clauses (a) to (d) of sub-rule (1) of rule 331E
shall be applicable to the Committecs from the date as
may be notified by the Chairman, Rajya Sabha and the
Speaker in respect of applicability of a particular function.

331G. The following procedure shall be followed by

each of the Standing Committecs in thcir consideration of-

the Demands for Grants and making a report thereon to
the Houses :-

(a) after the general discussion on the Budget
in the Houses Is over, the Houscs shall be ad-
Jjourned for a fixed period;

(b) the Committces shall consider the Demands
for Grants of the concerned Ministrics during the
aforesaid period;

(c) the Committees shall make their report within
the period and shall not ask for more time;

Functions,

Applicability
of prouvilsions

relating to
Junctions.

Procedure
relating to
Demands _for
Grants.
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(d) the Demands for Grants shall be consid-
ered by the Houses in the light of the reports of
the Committees; and

(e) there shall be a separate report on the De-
mands for Grants of each Ministry.

Procedure 331H. The following procedure shall be followed by
relating to each of the Standing Committees in examining the Bills
Bills. and making report thereon :

(a) the Committee shall consider the general
principles and clauses of the Bills referred to them
and make report thereon;

(b) the Committee shall consider only such
bills introduced in either of the Houses as are
referred to them by the Chairman, Rajya Sabha
or the Spcaker, as the case may be; and

(c) The Committce shall make report on the
Bills in the given time.

Reports of 331 I.(1) The Reports of the Committees shall be
the Committee, based on broad conscnsus.
(2i AMcmber of a Standing Committce may give note
of dissent on the report of the Committee
(3) The note of dissent shall be prescnted to the.
Houses along with the report.

Applicability 331J. Except for matters for which special provision
of general is made in the rules relating to the Standing Committees,
rules the general rules applicable to other Parliamentary Com-

mittees in Rajya Sabha shall apply mutatis mutandis to
the Standing Committees specified in Part Iof the Fifth
Schedule and the general rules applicable to other Parlia-
mentary Committees in Lok Sabha shall apply to Stand-
ing Committces as specified in Part II of the Schedule.

Venue of 331K. The Standing Committees shall not work in

sittings. any other place except the precincts of Parliament House,
unless otherwisc specifically permitted by the Chairman,
Rajya Sabha or the Spcaker, as the case may be.

Power to have 331L. The Committce may avail of the expert opinion
expert opinion. or the public opinion to make the report.

Matters not to 331M. The Standing Committees shall not generally
be considered. consider the matters which are considered by othe Parlia-

mentary Committecs.
s
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331N. The reports of the Standing Com-
mittees shall have persuasive value and shall
be treated as considered advice given by the
Committees.

2. After the Fourth Schedule to the Rules
of Procedure and Conduct of Business in
Lok Sabha the following Schedule shall be
inserted, namely :-

Reports to
have persua-
sive value.

( Insertion of
Fifth
Schedule,

FIFTH SCHEDULE

(See rule 331C)

Ministries /Departments under the jurisdiction of the Standing Committees

Sl. No. Name of the Committee Ministries/Departments
Part I
1. Cominittee on Commerce (1) Commerce
(2) Textiles
2. Committee on Home Aflairs (1) Home Affairs
(2) Law, Justice & Company
Affairs
(3) Personnel, Public
Gricvances & Pensions
3. Committee on Human (1) Human Resource
Resource Development Development
(2) Health and Family Welfare
4. Committee on Industry (1) Industry
(2) Steel
(3) Mines
5. Committee on Science & (1) Science & Technology
Technology, Environment & (2) Electronics
Forests (3) Space
(4) Ocean Development
(5) Biotechnology
(6) Environment & Forests
6. Committee on Transport & (1) Civil Aviation
Tourism (2) Surface Transport

(3)

Tourism
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Sl No.

Name of the Committee Ministries/Departments

7.

11.

12.

13.

14.

15.

16.
17.

Commitiee on Agriculture

Committee on
Communications
Committee on Defence
Committee on Energy

Committee on External
Aflairs
Committee on Finance

Committee on Food,

Civil Supplies and

Public Distribution
Committee on Labour and
Welfare

Committee on Petroleum &
Chemicals

Committee on Railways
Committee on Urban and
Rural Development

Part II

(1)
(2)
(3)
(1)
(2)

(1)
(2)

)

(4)

(1)
(2)
(3)
(1
(2)

(1)
(2)
(1)
(2)

(3)

)
(2)

Agriculture

Water Resources

Food Processing
Information & Broadcasting
Communications
Defence

Coal

Non-conventional Energy
Sources

Power

Atomic Energy

External Affairs

Finance

Planning

Programme Implementation
Food

Civil Supplies, Consumer
Affairs & Public Distribution
Labour

Welfare

Petroleum & Natural Gas
Chemicals & Petro-
chemicals

Fertilizers

Railways

Urban Development

Rural Development
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The Vice-President of india and Chairman, Rajya Sabha, Shri K.R. Narayanan inau-
gurating the 17 new Departmentally-related Standing Committees of Parliament on
31 March, 1993 in the Central Hall of Parliament. Also seen in the picture are (from
left to right) the Union Minister of Parliamentary Affairs and W ater Resources, Shri

Vidyacharan Shukla, the Prime Minister, Shri P.V. Narasimha Rao and the Speaker,
Lok Sabha, Shri Shivraj V. Patil.



The Prime Minister, Shri P.V. Narasimha Rao addressing the distinguished gathering
in the Central Hall of Parliament on 31 March, 1993 at the inauguration of 17
Departmentally-related Standing Committees of Parliament. Also seen in the picture
(from left to right) are the Union Minister of Parliamentary Affairs and Water Re-
sources, Shri Vidhyacharan Shukla the Vice-President. of India and Chairman, Rajya
Sabha, Shri K.R. Narayanan and the Speaker, Lok Sabha, Shri Shivraj V. Patil.



The Speaker, Lok Sabha, Shri Shivraj V. Patil addressing the distinguished gathering
in the Central Hall of Parliament on 31 March, 1993 at the inauguration of 17
Departmentally-related Standing Committees of Parliament. Also seen in the picture
are (from left to right) the Union Minister of Parliamentary Affairs and Water Re-
sources, Shri Vidyacharan Shukla, the Prime Minister Shri P.V. Narasimha Rao and
the Vice-President of India and chairman, Rajya Sabha, Shri K.R. Narayanan.



Union Minister of Parliamentary Affairs and Water Resources, Shrl Vidyacharan
Shukla addressing the distinguished gathering in the Central Hall of Parliament on 31
March, 1993 at the inauguration of 17 Departmentally-related Standing Committees
of Parliament. Also seen in the picture are (from left to right) the Prime Minister, Shri
P.V. Narasimha Rao, the Vice-President of India and Chairman, Rajya Sabha, Shri
K.R. Narayanan and the Speaker, Lok Sabha, Shri Shivraj V. Patil.
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NORTH-SOUTH RELATIONS

—— NEw DIMENSIONS
Shivraj V. Patil

More than ten years have elapsed since the Brandt Report
reminded the world about the existence of gross inequality be-
tween the rich and the poor countries. This division between the
rich North and the poor South had become more pervasive during
the 1950s and the 1960s when the former grew rapidly while the
latter languished in poverty. The plight of poor countries deterio-
rated further in the 1970s as they had to take the brunt of the
massive increases in the prices of oil and other commodities. The
1980s proved no better as the developing world got further en-
tangled in the vortex of dcbt and deprivation.

Significant steps were taken in the immediate post-War
period with the establishment of the Brettonwoods institutions-
the International Bank for Reconstruction and Developemnt (IBRD)
and the International Monetary Fund (IMF) together with the Gen-
eral Agreement on Tarifls and Trade (GATT) to promote interna-
tional cooperation in the cconomic field. These institutions and
arrangements, howevecr, rcflected the political and economic reali-
ties of the time and did not involve the developing countries to
any significant extent, nor were they structured to respond to the
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development needs of these countries. Thus, the significant growth
achieved in 1950s and 1960s because of the stable system of ex-
change rates and the liberalisation of trade bypassed the develop-
ing States. The developing States began to realise that they were
not sharing sufficiently in the world's growing prosperity. Recogni-
tion that the terms on which they were participating in the ex-
panding world trade were iniquitable led to the call for a United
Nations Conference, specifically to address trade and development
issues. This gave birth to the first United Nations Conference on
Trade and Development (UNCTAD I) in Geneva in 1964. The Con-
ference, inter alia, emphasised the need for a ‘“very tenacious
campaign to stabilise and increase the developing countries’ in-
come from primary commodities, to expand their exports of manu-
factured goods and to make more capital available to development
programmes.” At the end of the Conference, the developing coun-
tries formed the Group of 77 to work for “the adoption of new
attitudes and new approaches in the international economic fleld™.

However, despite being in the majority in the UN fora, de-
veloping countries lacked the economic weight to oblige developed
countries to engage in serious negotiations on structural changes
in world economy. The demands of the developing countries at
that time were mainly directed at obtaining a substantial increase
in aid and other financial flows on appropriate terms, establish-
ment of institutional and other arrangements to stabilise and
increase their export earnings, and provision of technical assis-
tance. These were met only to the extent that did not affect the
fundamental interests of the developed countries. This was evi-
dent from the fact that the developed countries failed even to meet
the targets of aid which they had accepted in principle.

During the early 1970s, developing countries became able
to support their arguments and demands with a degree of bar-
gaining power they did not have before. While the Non-Aligned
Movement and the Group of 77 increased their cohesion to ad-
vance the interests of the developing world, there was also a
steady dispersion of economic power in the world. The breakdown
of the international monetary system, raging inflation, and a four
fold increase in the prices of oil created a crisis of economic man-
agement in the industrial countries. The developing countries were,
of course, severely debilitated by the recession. The prices paid for
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most of their commodities had collapsed, the terms of trade had
turned sharply against them, squeezing their external purchasing
power, and their payments deficits had become unmanageable.
For the first time in the post-War period, deyeloped countries were
made strongly aware of the need to inyolvt the developing coun-
tries in efforts to resolve international economic problems.

There was a glimmer of recognition that constructive North-
South cooperation and economic expansion in the Third World
could help put the world economy on the path of healthy growth.
These developments led to the convening of the two Special Ses-
sions of the UN General Assembly- the Sixth Special Session in
1974 on the subject of ‘raw materials and development’, and the
Seventh Special Session in 1975 on ‘development cooperation'.
The Sixth Special Session adopted a Declaration on the Establish-
ment of a New International Economic Order setting out the basic
principles for redressing the imbalances in the relations between
developed and developing countries, together with a Programme of
Action to make those principles operative.

But from then onwards the dialogue between the North
and the South became progressively less productive. The interna-
tional consensus necessary to mount a comprehensive assault on
the problems of poverty and development did not exist in the
latter half of the 1970s and in the 1980s. The Cancun Summit
failed to make significant achicvements. As the global economic
environment worsened further in the early 1980s, major indus-
trial powers, in their concern to deal with the problems of inflation
and low growth, and to improve their national competitive posi-
tions generally pursued uncoordinated policies without regard for
their wider international implications. The structural changes that
took place in the world economy in the 1980s also meant that the
developed countries and a few developing countries had intensi-
fied the trade, investment and technological links among themeslves,
at the expense of a large number of developing countries.

The anachronistic patterns of the world economy have af-
fected all states, amplificd the economic crisis and endangered
the progress of mankind. Nevertheless, no substantial progress
has been made towards a balanced world economy and equitable
international economic relations. The situation has further dete-
riorated most critically for the developing countries as a result of
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rapidly rising external debts, falling export prices, increasing pro-
tectionism, high interest rates, and instability in the exchange
rates. Protectionism has emerged as the greatest barrier to the
expansion of world trade which has rctarded the economies of
developing countries. There is an urgent need to bring about fur-
ther liberalization and expansion of world trade to the benefit of
all countries, especially the developing countries which desper-
ately need better access to markets for their commodities. It is
essential to strengthen the multilateral trading system based on
internationally accepted principles and rules.

It is also necessary to realise that the economies of the
world are interdependent, and a comprehensive examination of
the whole problem of trade and access for the exports of the
developing countries to the markets of the industrialised coun-
tries is made along with a meaningful dialogue between the North
and the South.

The world economy, today, is undergoing major changes. It
is becoming more and more iritegrated, with the changes in pat-
terns of production, consumption and trade due to rapid techno-
logical changes. In such an atmosphere it is incumbent upon the
developing countries to integrate their economies with the world
economy to take maximum advantages. Political freedom has no
meaning in a world of perpetual poverty and deprivation as wide-
spread hunger may soon lead to lawlessness and breakdown of
state machinery. Economic freedom and political freedom must go
hand in hand.

The massive upsurge of popular will across the globe has
brought democracy and representative governments to the vast
majority of peoples of the world. Democracy has attained almost
universal validity. A new and historic opportunity is now available
to nations of the world to bring about a new structure of interna-
tional relations, in a free and uninhibited atmosphere. They can
now usher in a structure which is cquitable, democratic and re-
sponsive to the needs of humanity. The new wave of democracy
that has triumphed in many parts of the world and the lessening
of international tensions, will not be sustained if sufficient atten-
tion is not paid to development. Economic discontent breeds so-
cial tensions leading to violence in different forms,be it extremism
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or terrorism. Economic crisis and social tensions cannot provide
the environment needed for building up democratic institutions.
Development, therefore, is a precondition for sustaining democ-
racy. Development has to be kept at the centre of international
concern and cooperation and it would, b fatal to assume that
development will automatically follow democracy.

It is now commonly accepted that reducing monopoly or
liberalising an industrial or commercial sector is a way to encour-
age growth, employment, new services and lower prices. Liberali-
sation allows new entrants to the market who could compete
among themselves resulting in overall fall in prices and improvemnt
in services rendered. Privatization which is an essential aspect of
liberalisation encourages new private capital and new manage-
ment styles into what were till now state-run enterprises. Subject-
ing the business to the disciplines of the market means that it
has to remunerate its capital, repay its debts and honour its
interest charges and also adopt a commercial approach to all its
ventures. Liberalisation also leads to the establishment of private
sector companies in areas of activity where the nationalised in-
dustry was dominant or had a protective monopoly. All these en-
courage people to obtain a stake in the commercial life of the
country. The introduction of incentive opportunity and self-enter-
prise has brought a new economic confidence to the countries
which have adopted them.

Conditions must now be created for enterprises to swiftly
respond to the fast changing external conditions that have be-
come characteristic of today's industrial world and achieve tech-
nological dynamism and international competitiveness. Govern-
ment policies and procedures must be geared to assist entrepre-
neurs in their efforts. Government's role needs to be changed from
that of only exercising control to one of providing help and guid-
ance by making essential procedures fully transparent and by
eliminating delays. Emphasis should be on controlling and regu-
lating monopolistic, restrictive and unfair trade practises rather
than on licensing. Industrial economy has to be unshackled from
the cobwebs of unnecessary bureaucratic control. The objective
should be to liberate the economic forces, especially the market,
from the stranglehold of the centralised red-tape. The enlightened
sclf-interest of the individual cntrepreneur should be allowed to
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have free play and this will have a beneficial impact leading to the
welfare of all. The objective of every responsiblegovernment should
be the public good and only when the entrepreneur starts erring
should the government come in with regulations. In short the role
of the government should be that of a facilitator and not that of a
provider. This will make everyone more responsible for his own
success or failure in life. A stake in success is the best guarantor
for hard work and logically, of success and prosperity for all. This
policy, if pursued systematically and honestly in every country, is
likely to generate a strong tendency towards the eventual rise of
spatially dispersed market-oriented economies where everyone will
have important responsibilities.

Nevertheless, in countries which are afllicted by destitution
and poverty, the state cannot absolve itself of the responsibility to
involve itself in economic decision making. It has to accept the
responsibility to ensure a minimal degree of social welfare to its
people. The advent of total capitalism will not certainly be able to
solve all prcblems faced by the developing world.

The developing countries today are facing a development
crisis. While there is the urgent need for bringing economic devel-
opment, they are confronted with lack of capital. Any significant
improvement in their situation requires greatly enhanced interna-
tional attention to their difficulties. The increased awareness of
global problems and the need for cooperation of all countries to
deal with them is bringing home to everyone the reality of interde-
pendence. Today, a truly global and integrated world economy is
emerging. Most developing countries, as part of their restructur-
ing policy, are aiming to enhance their integration with the main-
stream of the world economy. What is now needed is recognition
by the major countries that a more activist international approach
is needed to effectively attack the major problems of poverty and
development. There has to be a willingness to deal with issues like
finacial flows, the debt crisis, access to markets and advances in
technology, so that globalisation and interdependence can be equi-
tably managed in the interests of all, bridging the gulf between
the rich and the poor countries and establishing a world where all
can enjoy the fruits of development.
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INDIAN PoLiTicAL PROCESS IN PERSPECTIVE

Surendranath Dwivedy

The political process of a country cannot be divorced from
its national goal. It should be such as would contribute positively
to the growth and progress of the country.

We need not perhaps delve into the ancient history of India
to understand the goal of Indian political process. Our national
goal has been very clearly enshrined in the Constitution. In the
Preamble to the Constitution it is stated that the Republic of India
would be secular, democratic and socialist in character. These are
the primary objectives of the country which have to be imple-
mented in a peaceful and democratic manner.

Moving the Objective Resolution in the Constituent Assem-
bly on 13 December, 1946, Pandit Jawaharlal Nehru said, “I stand
for soicalism and that India will go towards the constituion of so-
cialist state and I do believe that the whole world will have to go
that way”. It was really heartening that a great democracy like
India had carved out a new path by adopting both, a writen
Constitution and parliamentrary democracy, to achieve the goal.
Not all countries which won freedom could strike out on the path
of democracy.
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India’s domocratic predisposition was inherent in the
Gandhian non-violent movement whichbroughtus freedom for the
country. Hence I think the Gandhian era should be considered as
a basis of the future pattern of the country.

Our national revolution was unlike that in other countries
of the world. It was not a movement for capture of power by any
means nor was it a movement under the leadership of any one
party or class of people, but a national movement in which the
masses participated, made great sacrifices, resisted the imposi-
tion of British rule and ousted the British from power. It was
truely unique in its mass character. Participation in such a large
scale has no parallel in any part of the world. Thus we see that
democracy was inherent in the very political objective that we had
sct before ourselves during the frcedom movement.

The constructive programme contemplated by Gandhiji,
which was an essential part of the frecedom movement, had given
sufficient positive trends for the future shape of things to come. It
contained the esscnce of "Swargj".

This trend was further strengthened by the "Quit India"
Resolution which was adopted at the AICC meeting on 8 August,
1942, which may rightly be called the "Magna Carta" of India. It
clarified as to what "Purna Swarqj" was for which India was fight-
ing. This movement was ncver chauvinistic iri character. Well
before the United Nations came into being, the Quit India Resolu-
tion propounded that there should be a United Nations in which
all countries of the world would have an equal place and they
would all together work for world peace and progress. There
was a clear directive in the Resolution that Swaraj would in a real
sense belong to the-labouring class, peasants and the poorer sec-
tions of the community. All would enjoy equal rights, privileges
and power in free India. Purna Swaraj envisaged a kind of society
that probably did not exist in any party of the world. It should
have served as a guideline for determining any political process in
India. Let us now consider whether the political powers that has
evolved is actually fulfilling our national objective.

The transfer of power by Britain to India went off smoothly,
and we achieved absolute right to determine our future. So a na-
tional Constitution-making body was established to work out the
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framework for the Indian democratic system. The overall consid-
eration before the Constitution-makers was to ensure that Indi-
ans by themselves could successfully govern this vast country
consisting of people of diverse religious falth{ races, castes, and
regions. Free India would function in such & manner as would be-
lie the impression that Indians would not be able to manage their
country's affairs after the withdrawal of the British and that cha-
otic conditions and disorder were bound to prevail if complete
freedom was given to Indians.

The Constitution-makers must be given credit for fashion-
ing a system that has strengthened the country’s integrity and
sovereignty as well as made the people as a whole conscious of
their political rights, as demonstrated in successive elections.
Forty-five years after the achievement of Swaraj, how far have we
neared the national goal?

We adopted the British model of the parliamentary system,
with some slight modification in consideration of the very different
factors that existed in our country. I am a great believer in the
democratic pattern. But does the Indian Constitution and the
parliamentary method, contribute to our national objective? Is the
Indian Paliament a sensitive mirror faithfully reflecting the people’s
woes and sorrows? A question may arise as to whether even the
limited objectives propounded in the Constitution are being achieved.
Although the Constitution has clearly stated that there would be
no concentration of wealth in the hands of a few, we have to ask
ourselveswhether we have achieved this objective. Social inequal-
ity, regional and economic disparity, religious and communal con-
flicts have increased which may ultimately pose great danger to
the democratic process.

By adopting the British model, we had envisaged that a
two-party system of democracy would develop. Instead, a mul-
ti-party system has emerged, resulting in the last two General
Elections in what is called a “hung Parliament”. That is to say, no
single party could get an absolute majority to form the Govern-
ment. The system has unfortunately failed to contain certain non-
democratic features in the political life of the country.

At the moment we are all concerned at the rise of disinte-
grating forces, emergence of fundamentalisn and violence which
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is disruptive of the rule of law.

Can one then strictly adhere to a system which has failed
in many respects to fulfil the aspirations of the people?

It is perhaps time to think seriouly as to how and when we
should modify the present system and also the Constitution so
that we can reach the national goal. To me, it appears the time
has come for a new orientation of our policies and priorities. The
nation must be made aware of the imminent dangers that are
ahead and must be prepared mentally and physically for a radical
change of the political process and political system that we are
following. It is evident that adequate steps are to be taken soon at
the grass roots to strengthen democracy.

It may be a difficult process but a determined and steady
leadership imbued with a clear national objective can boldly face
the situation. The moral.ethical and soical values of the Gandhian
era should serve as the guiding principles in fashioning the politi-
cal system for the future. The political process must not be al-
lowed to function in reverse gear. All right thinking people must
work seriously towardsthe preservation of democracy in the coun-

try.
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PARLIAMENT AND JUDICIARY

Mohd. Shafi Qureshi

India is one of the most complex and plural societies in the
world. The struggle for national independence brought people of
different ethnic, linguistic, communal, caste and reglonal groups
together and through a process of mysterious alchemy welded
them into one and gave them a common political identity. The
common subjection under a colonial power and the common goal
of liberation from its rule provided an emotional focus to the
national movement and provided an impetus for the spread of
national consciousness among different sections of the people.

After attaining independence, we embarked on the task of
framing the Constitution for the newly independent nation, and
the best legal luminaries of the land were entrusted with this
work. They made thorough deliberation on each and every aspect
of the socio-economic conditions prevailing in India. When their
endeavours ripened into the new Constitution, approved by the
Constituent Assembly, it was considered an’ unique document by
any standard. The ideals of our Constitution,Le. secularism, so-
clalism and democracy, have been derived from our national move-
ment. Thus there was a broad consensus about these ideals and
when they got constitutional guarantee after Independence, they
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had already been accepted by the people.

The Indian Constitution is the sovereign authority and in
the scheme of things, Parliament,Executive and Judiciary, all dif-
ferent limbs of the constitution, draw their power from the provi-
sions embodied in the Constitution in which the Parliament is the
law-maker and courts are the interpreters of the law. Judiciary
has been kept independent of political interference. These three
authorities created by the Constitution are supplementary and
complementary. They cannot work at cross purpose, neither can
they interfere with each others’ activities. The respective roles of
Judiciary and Parliament have been clearly demarcated in our
constitutional scheme. It seeks to strike a judicious balance be-
tween the doctrines of judicial review and principles of Parlia-
ment’s sovereignty.

In the American Constitution, the process of formal amend-
ment prescribed by the Constitution being very rigid, the task of
adapting the Constitution to changes in social conditions has
fallen into the hands of judiciary even though it ostensibly exer-
cises the function only of interpreting the Constitution. As one of
the Judges of the United States has said ,“The Constitution (of the
USA) is what the Supreme Court say it is”. Under the English
Constitution, on the other hand, Parliament is supreme and can
do everything that is not naturally impossible and the courts
cannot nullify any Act of Parliament on any ground whatsoever.
The Constitution has assigned no limits to the authority of Parlia-
ment over any matter. A law may be unjust and contrary to the
principles of sound Government but Parliament is not controlled
in its discretion and when it errs, its errors can be corrected only
by itself. English Judges therefore denied themselves any power
to sit as a Court of Appeal against Parliament. Thus, the English
political system is founded on the unlimited faith of the people in
the good sense of their elected representatives.

, The founding fathers of our Constitution adopted a via-
media between the American system of judicial paramountcy
&yl the English principle of Parliamentary supremacy. They en-
"dowed the judiciary with the power of declaring a law as unconsti-
tutional if it is beyond the competence of the Legislature accord-
ing to the distribution of powers provided by the Constitution or if
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it is in contravention of the Fundamental Rights guaranteed by
the Constitution or of any mandatory provision of the Constitution.
Changes in Constitution brought about by judicial review are
slow, cumbersome and time consuming. So;the task of adapting
the Constitution to changing social conditionis has been vested in
the representatives of the people. If the Parliament as the
constituent body considers that the interests of the country so
require, it can amend the Constitution as often as it likes. So far
72 amendments have been effected in our Constitution. The ease
with which these amendments have been enacted demonstrate,
that our Constitution contains the potentiality of peacefully adopt-
ing changes, some of which would be considered as revolutionary
in other countries. The theory underlying the Indian Constitution
in this respect can hardly be better expressed than in the words
of Pandit Nehru :

No Supreme Courts, no judiciary, can stand in judge-

ment over the sovereign will of Parliament, repre-

senting the will of entire community. It can pull up

that sovereign will, if it goes wrong, but, in the ultd-

mate analysis, where the future of the community is

concerned, no judiciary can come in the way..... Ul-

timately the fact remains that the Legislature must

be supreme and must not be interfered with by the

Courts of law in such measures as social reform.

But at the same time the Parliament does not take a retro-

grade measure which may infringe on the powers of the Supreme
Court.

As stated above, we were fortunate enough in receiving the
guidance of eminient leaders of the national movement in the early
stages of ouriconstitutional experiment. But later on, the working
of our Constitution has revealed certain snags and structural
bottlenecks. Suitable remedial measures have to be taken to en-
sure its smooth functioning.

When the Constitution was drafted in 1948-49 the uncodi-
fled privileges of the British House of Commons were adopted by
the Indian Constitution, but only as a temporary measure, be-
cause it was not considered practicable, at once, to grapple with
the difficult problem of codifying the mass of British precedents
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which constitute the foundation of privileges of the Parliament in
England. But more than four decades have passed since then and
the task of a fairly exhaustive codification of privileges of Legisla-
turc has not been completed as yet. However, some of the prin-
ciples underlying the privileges have been settled by judicial deci-
sions of the highest Court and the consensus of precedents laid
down by the Presiding Officers of the Houses of Union and State
Legislatures. Yet this issue has caused some sort of a confronta-
tion between Courts and Legislatures recently in some States. It
is no' conducive to the smooth working of the Parliamentary Sys-
tem in a developing country like ours. Therefore, this situation
could be averted by a proper solution embodied in the Constitution
itself. The Constitution is a testament of faith and blue print for
the future of the people. The provisions enshrined in the Constitution
stand to fulfil the aspirations of the people and also to translate
the pledge of the Preamble into action.

Parliament enjoys the inherent right to conduct its affairs
without interference from any outside body. It is the sole judge of
its procedure. Even procedural lapses do not vitiate the proceed-
ings. Until a bill becomes a law, the legislative process not being
complete, the court cannot interfere. The supremacy of Parlia-
ment is further strengthened by the mandate of the people it
receives normally in every election. The Parliament is not permit-
ted to criticise Judges, President and Governors, but the Parlia-
ment has been constitutionally armed with powers to impeach a
President and a Judge thereby making his removal from his post
absolute but nocriticism of his action is permitted. So the Parlia-
ment as Law-making and law-amending agency reigns supreme
which should not be disputed in the intcrest of the people and in
view of the provisions enshrined in the holy book of the nation.
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LEGISLATIVE RELATIONS BETWEEN
THE UNION AND THE STATES

B. Satyanarayan Reddy

After achieving Independence, India decided for itself the
parliamentary form of Government and to be ruled by democratic
methods and on these lines our Constitution has been drafted.
The choice has been a correct one, and Legislatures both at the
Union and the States have been a success. Our Constitution is
federal in its structure and republican in character. It provides for
a Union Government at the apex with an elected President as its
Head (elected by the elected members of both theHouses of Parlia-
ment and State Legislative Assemblies); and for the States, the
President appoints Governors as their Heads. The system of Gov-
ernment laid down by the Constitution is parliamentary both at
the Union, and the States, called respectively the Union Govern-
ment and the State Governments. Each Government, Union as
well as State has an Executive Head viz. the Prime Minister and
the Chief Minister, respectively, who acts, on the advice of the
Council of Ministers (or the Cabinet), which is responsible to the
directly elected popular Houses of the respective Legislatures. There
is a distribution of powers between the Union and the States in
matters of legislative, executive and financial matters. Here I would
concentrate on only Legislative relations between the two.
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General

In the distribution of legislative powers between the Union
and the States, not only weightage has been given to the former
but in cases of conflict between the Union and State laws, the
principle of Union supremacy is recognised. All legislative propos-
als have to be brought in the form of Bills before Parliaments. No
Bill can become law until it has received the approval of both the
Houses of Parliament and assent of the President. The Union
Parliament generally makes laws for the whole or any part of the
territory of India while the State Legislature may make laws only
for whole or any part of its own territory. The subjects on which
Parliament has an exclusive right to make laws have been enunci-
ated in the Union List of the Seventh Schedule of the Constitution.
The States, on the other hand, have an exclusive right to make
laws on the subjects enunciated in the State List of the said
Schedule. In the same Schedule there is one more list called
Concurrent List, on the subjects mentioned in which both the
Union Parliament and State Legislatures have concurrent powers
to make laws. However, if any such law made by the Legislature of
a State has received the assent of the President, provisions of
such latter law shall prevail over the provisions of any Union Law
on the same subject in the State concerned.

If the Council of States (Rajya Sabha) resolves by the vote
of two-third members present and voting that the Parlilament should
legislate on any subject enumerated in the State List or the House
or both Houses of Legislatures of two or more States pass resolu-
tons authorising the Union Parliament to make law on a subject
in the State List, the Parliament can, in both these cases make
laws on such a subject for such States.

According to article 251, if any provision of a law made by
the Legislature of a State is repugnant to any provision of a law
made by Parliament which Parliament has power to make, under
article 249 and 250 then the law made by Parliament, whether
passed before or after the law made by the Legislature of the State.
shall prevail and the law made by the Legislature of the State she "
to the extent of the repugnancy but so long only as the law made
by Parliament continues to have effect, be inoperative.
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If any provision of a law made 'by‘thc Legislature of a State
is repugnant to any provision of a law made by Parliament which
Parliament is competent to enact or to any provision of an exist-
ing law with respect to one of the matters enunciated in the
Concurrent List, then the law made by Parliament, whether passed
before or after the law made by the Legislature or such State, or,
as the case may be, shall prevail and the law made by the Legisla-
ture of the State shall, to the extent of repugnancy, be void. But
any law so made by the State has the assent of the President,
then it will prevail in that State.

Parliament has also power to make any law for the whole
or any part of the territory of India for implementing any treaty,
agreement or convention with any other ceuntry or countries or
any decision made at any international conference, association or
other body.

It is the constitutional duty of every State to enforce Un-
ion’s laws as are applicable to the State. The executive power of
the State even within its own sphere, must be so exercised as not
to impede or prejudice the exercise of the executive power of the
Union. The executive power of the Union extends to giving of such
directions to a State as may appear to the Government to be
necessary for the purpose.

In case a State fails to comply with or to give effect to any
directions given in excrcise of the executive power of the Union,
the President is authorised to hold that a situation has arisen in
which the Government of the State cannot be carried on in accor-
dance with the provisions of the Constitution.

In times of national, political or financial emergency, the
States may exercise only such powers, legislative or executive,as
the Union permits. If as a result of war, external aggression or
armed rebellion the sccurity of India or any part of the territory
thereof is threatened, the President may declare a state of emer-
gency and the exccutive power of the Union shall thereupon ex-
tend to giving directions to the States as to the manner in which
the executive power is to be excrcised. The President may also
during emergency suspend opcration of the constitutional provi-
sions relating to the distribution of revenues between the Union
and the States and during financial emergency, require that all
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Money Bills shall be submitted to the President for consideration
after they are passed by the State Legislature.

It may also be mentioned that in times when a Proclama-
tion of Emergency is in operation, the Parliament, in public inter-
est, can make laws on subjects in the State List as well as on any
subject in the three lists to implement any treaty, agrecment or
convention etc.

The residuary powers of making laws on subjects not con-
tained in any of the aforesaid three lists for the whole or any part
of the territory of India, vest in the Union Parliament. Any law
made by Parliament, which Parliament would not but for the
issue of a Proclamation of Emergency under article 356 have been
competent to make, shall after the Proclamation has ceased to
operate, continue in force until altered or repealed or amended by
the Legislature or other authority.

In Respect of Governors of States

The executive power of the State is vested in the Governor
and is excrcisable by him directly or through officers subordinate
to him in accordance with this Constitution. The Governor is
appointed by the President by warrant under his hand and seal
and holds office during the pleasure of the President. However, his
normal term of Office is flve years. The oath of office of the Gover-
nor requires him to “preserve, protect and defend the Constitution
and the law”. The functions of the Governor may be divided into
three catagories as head of the State, as alink with the Centre, and
as chief executive during the President’s rule, i.e. acting for the
President.

In his role as a link with the Centre, the Governor keeps
the President informed, periodically and regularly, on matters con-
nected with the affairs of the State. There may be occasions for
the Governor when he has to inform the President of any serious
internal disturbances, and in certain States, of the existence or
otherwise of a possible danger of external aggression.

In fact, the Union Government has the duty to ensure that
the Government of every State is carried on in accordance with
the provisions of the Constitution and it has no agency in a State
other than the Governor, to keep it informed of happenings there,
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or about any constitutional breakdown. The Governor is ex-
pectedtomakearcportofsuchthmytotheridentandcan
also advise him, as and when situation arises, to assume the
functions of the Government of the State. The Governor is the
medium through which the Union is broadly informed whether
the State is complying with its constitutional duty and any other
directions given by the Union Government. There are other rea-
sons when a popular Government of the State becomes a minority
Government and there is no one to command majority in the
Legislature, Government must make a report to the President. The
President on the advice of the Council of Ministers at the Union
issues a Proclamation dissolving the Legislature and orders fresh
clections. On any adverse situation, the President usually ap-
points the Governor as the Chicf Executive of the State to carry
out the functions which has been assumed by the President un-
der the Proclamation. At this point of time the Governor works in-
dependently for the President. During this period the State Budget
is passed by Parllament for carrying on the administration of the
State and Parliament becomes competent to discuss all subjects
of the State List and the Union Ministers become answerable to
Parliament for the affairs of the State . The Budget of a State
under the President’s rule is presented to Lok Sabha, and Lok
Sabha votes grants and the Parliament passes Appropriation Bill
for the withdrawal of moneys from the Consolidated Fund of the
State concerned. Parliament Committees in a way may be said to
assume the function of State Committees. Whereas the conduct of -
the Governor can not be discussed in Parliament. his official
actions can legitimately be discussed.

President’s Acts relating to a State under the President’s
rule are made after consultation with a Parllamentary Committee
constituted under the appropriate Act of Parliament. The reports
and papers which are required to be laid before the State Legisla-
ture are placed on the table of Lok Sabha during the President's
rule.

Other Primary Items

The Parliament may by law admit into the Union, or estab-
lish, new States on such terms and conditions as it thinks fit. In
addition it may increase or diminish the area of any States and
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alter the boundaries and name of any State.

It has been held by the Court that the States are not
sovereign under the Constitution (Virendra Singh v. State of Uttar
Pradesh, 1955 S.C.R. 415; H.C. Sen Gupta v. Speaker, W.B. H.C.
(1956) Cal.). The Supreme Court in this case has observed that
thewide powersare vested in Parliament to alter the boundaries of
the State and even to extinguish the existence of a State. (State of
West Bengal v. Union of India, AIR 1963 S.C. 1241).

Parliament may by law provide for the establishment of
any additional courts for the better administration of laws made
by Parliament or any e;dsung laws with respect to a matter enun-
ciated in the Union List. Every High Court of the State consists of
a Chief Justice and such other Judges as the President may from
time to time deem it necessary to appoint. Every Judge of a High
Court other than the Chief Justice is appointed by the President
by warrant under his hand and seal after consultation with the
Chief Justice of India, the Governor of the State and the Chief
Justice of the High Court.

Parliament may by law extend the jurisdiction of a High
Court to, or exclude the jurisdiction of a High Court from, any
Union territory.

Where the High Court of a State exercises jurisdiction in
relation to a Union territory— (i) nothing in this Constitution shall
be construed as empowering the Legislature of the State to in-
crease, restrict or abolish that jurisdiction, and (ii) the reference
in article 227 to the Governor shall, in relation to any rules, forms
or tables or subordinate courts in that territory, be construed as a
reference to the President.

Parliament may also by law establish a common High Court
for two or more States or for two or more States and a Union
Territory.

One thing may also be made clear that no Act of Parlia-
ment or of the Legislature of a State and no provision in any such
Act, shall be invalid by reason only that some recommendation or
previous sanction required by the Constitution was not given, if
assent to that Act was given :
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(1) where the recommendation required was that of the
Governor, either by the Governor or by the President;

(ii) where the recommendation or previous sanction required
was that of the President, by the Prcsiden‘t.

Parliament may by law provide for the adjudication of
any dispute or complaint with respect to the use, distribution or
control of the waters of, or in, any inter-State river or river valley.
Parliament in this regard may also provide by law that neither the
Supreme Court nor any other court shall exercise jurisdiction in
respect of any such dispute or complaint as referred to above.

If at any time it appears to the President that the public
interest would be served by establishing a Council, he may do so
for the duty of (i) inquiring into and advising upon disputes which
may have arisen between States; (ii) investigating and discussing
subjects in which some or all of the States, or the Union and one
or more of the States, have a common interest; or (iii) making
recommendations upon any such subject, and in particular, rec-
ommendations for the better co-ordination of policy and action
with respect to that subject.

The Government of India may, subject to such conditions
as may be laid down by or under any law made by the Parliament,
make loans to any State or, so long as any limits fixed under
article 292 are not exceeded, give guarantees in respect of loans
raised by any State, and any sums required for the purpose of
making such loans shall be charged on the Consolidated Fund of
India.

A State may not without the consent of the Government of
India raise any loan if there is still outstanding any part of a loan
which has been made to the State by the Government of India or
by its predecessor Government, or in respect of which a guarantee
has been given by the Government of India or by its predecessor
Government. The Parliament may, by law, impose such restric-
tions on the freedom of trade, commerce or intercourse between
one State and another or within any part of the territory of India
as may be required in the public interest.

The Parliament, may from time to time by law, make provi-
sion with respect to all matters relating to or in connection with,
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clections to either House of Parliament or to the either House of
Legislature of a State, including the preparation of electoral rolls,
the delimitation of constituencies and all other matters necessary
for securing the due constitution of such House or Houses.

As stated earlier,our Constitution is republican and federal
in character. The provisions of the Constitution suit the changing
situation and carry on the sound principles of prosperity and
fairplay; they are harmonious, consistent, logical, and on demand
are adapting to suit Indian conditions. The necessity is that we
should respect by all means our Constitution. The Governments
of the Union and the States may be of the same party, or of the
different parties, but they are liable to honour and follow the
Constitution. In this lies the dignity, unity and integrity of our
country and then social, economic and political justice of the
people is assured.
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Pammmmf SysTEM VERSUS
PRESIDENTIAL SYSTEM

Bhanu Prakash Singh

There are two forms of Government widely followed in the
world today - the Parliamentary and the Presidential. Britain is
the home of Parliamentary Government and has been widely imi-
tated by its former colonies. USA is the home of Presidential Gov-
ernment which several Latin Americancountries follow.

Any question or comment about the form of Government
which could be better suited to a nation in its conditions and re-
quirements can only be made by analysing the characteristics of
these two forms of Government. Also, how best the people try to
keep up the system intact is also an important factor to judge the
validity of any Governmental system.

The chief characteristic of the Parliamentary form is the
close co-operation between the Executive and the Legislature.
This is ensured by the fact that the party that gets the majority of
seats in Parliament is invited to form the government by the Head
of State, in whose name the Government is carried on but who
does not actually rule. The Head of State inivites the elected le-
ader of the majority in party in Parliament to be the Prime Minister
who appoints the rest of the Ministers coonstituting the Cabinet.
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Once constituted the Cabinet functions collectively and is respon-
sible to the Parllament and stays in office so long as it enjoys the
majority support in Parliament. Since the system ensures that the
same party constitutes the Government as has the majority in
Parliament, smooth functioning is assured. The Opposition func-
tions as the ‘watch-dog’ of Parllament, not only keeping the Gov-
ernment on its toes (through questions, debates, discussion, ad-
journments) but also waiting in the sidelines to take over. The
drawback in the Parliamentary System is that sometimes the
electorate does not know who would be the person who would
rule them when it is voting for a party.

The Presidential form has several contrasting features. The
Executive and Parliament (Congress and Senate) are separately
elected. The President does not represent the majority in Con-
gress or the Senate nor is he accountable and responsible to
them. He cannot be removed by a vote of no-confidence and conti-
nues to govern for a full term residing in his constitutional
fortress. He is free to select his Cabinet from outside of both the
Houses. However, the Cabinet does not operate on the principle of
collective responsibilityy and its role can be more correctly
described as advisory, rather than policy-making and is directly
responsible to the President.

Now, before going further into examining these forms with
reference to their suitablility to a nation, it is relevant to enumer-
ate a few difficulties encountered in the Presidential form in its
working in the USA. One obvious difficulty is the problem faced by
the executive of securing co-operation from the Parliament (Con-
gress & Senate). Since the President and Congress are separately
elected and constitutionally independent, they may, or may not,
belong to the same political party. This will certainly make it
difficult for the President to secure Parliamentary support. Again,
in the Presidential form, the executive cannot obtain the support
of Parliament by threatening dissolution of the House. But he can
veto the resolutions of Parliament.

Another difficulty which the Presidential Governments have
to face, stems from the fact of comparatively weaker control by
the executive over the party. In a Parliamentary system, since the
Prime Minister is the leader of the majority party in Parliament,
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the party and Cabinet have a vested. interest in holding together.
In the Presidential system, since th¢ President may not belong to
the majority party in Congress and in any case cannot be re-
moved till he completes his term of office, the party feels no such
obligation to toe the Presidential line. In a country, where parties
are faction-ridden and not disciplined (dissidence marks every
party), the alleged advantage of the Parllamentary system is more
theoretical than real. In our own country we have seen instances
of dissidents criticising their own Party colleagues.

The greatest merit of the Presidential form is its stability.
When a country is undergoing significant economic transition and
even otherwise facing political turmoil, the need for a strong
Government is very important. Stability means the ability to com-
plete the full term for which the executive has been elected to
power. India has a multi-party system with strong prospects of
future Governments being either coalition or minority Govern-
ment being supported by other parties from outside. Such a situ-
ation leads to Governments being unstable, jeopardising pros-
pects of political and economic polities. Undermulti-partyCabinet
system, the Prime Minister has to devote considerable time to
managing dissidence. Such problems may not arise in the Presi-
dential system which would frec the executive from dependence
either on its own, or other partics, and ensure him a full term in
office.

The presidential system has another advantage. It enables
the Chief Executive to select his Cabinet team on merit without
reference to their party affiliations. Since he will not be bound to
select his own partymen and MPs, he will be free to draw talent
wherever it is located. In contrast, in the Parlilamentary system,
the Prime Minster has to choose his Cabinet from among his
partymen in Parliament. And, the Government has to maintain its
standing majority at all costs.

There are merits and demecrits of any governmental system
- be it Parliamentary or Presidential system. India has tried and
tested the Parliamentary system of Government and we have greatly
benefitted from it. During the last over four decades after Inde-
pendence, a revolutionary change has taken place in our socio-
economic fields. Our achievements have been truly on democratic
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lines. The basic question that arises is not about the system that
we should adopt. What is more important and essential is how
best the system adopted by the people is preserved, protected and
maintained for the benefit of the people. If the people are con-
scious of the system adopted in regard to the benefits that should
accrue through it for the people in their welfare and progress,
then that is success. Mere adoption of any system does not mean
much. Therefore, both Parliamentary system as well as Presiden-
tial system do have advantages and disadvantages. If the atten-
tion of the people is only towards availing the advantages, any of
these systems will be found useful and sustainable.

We can proudly say that our Parliamentary system has
delivered goods to us. All this has been possible only through the
efforts of the people. However, many changes have occurred in the
recent years which would raise doubts as to why we should not go
in for a different system. No doubt, a change may bring a change.
but again and again changes may then be sought for. Our efforts
should be to see that the system followed is scrupulously pro-
tected and maintained which will bring credibility to us rather
than going in for sudden changes.

No doubt, the world has witnessed changes in the govern-
mental systems throughout history. The best system of Govern-
ment, to my mind, is the one which governs the least and serves
the people in the best way.
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ELECTORAL PROCESS AND REFORMS

S. Beant Singh

Elections may be regarded as a procedure for aggregating
preferences of a particular kind. Elections bring about politicisa-
tion of a people. In a democracy, election may be defined as a
process through which the political opinion of the people is ascer-
tained. Elections give a chance to the people to actually partici-
pate in the selection of individuals who take part in the govern-
ment of the State. Elcctions help people to crystalise their inter-
ests and to give expression to them.

In India, the birth of Indian National Congress in 1885 was
an important landmark. It provided a forum through which public
opinion could be channelised and gauged As a result of the new
awakening, Indians demanded expansion of legislative councils,
enhancement of their powers and a share in the process of law-
making. A beginning towards this end was made in the Indian
Councils Act of 1892 which provided for an elective element in the
Councils. Later, the Minto-Morley Reforms or Indian Councils Act
of 1909 attempted to associate the Indians not only with the
process of legislation but also with the actual administration of
the country. But this Act was also notorious for sowing the seeds
of dissension between Muslims and non-Muslims by providing for
a separate electorate for Muslims. The Acts of 1919 and 1935 at-
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tempted to improve the electoral system by associating more Indi-
ans in the functioning of the Government. The 'divide and rule’
policy of the British finally cuiminated in the partition of India in
1947.

The Republic of India adopted a new Constitution provid-
ing fundamental rights and liberties to the citizen of the country
Like all democratic countries, India too has attached a special im-
portance to elections. Accordingly, provisions regarding elections
are made in Articles 324 to 329 of the Constitution. Article 324
says that the superintendence, direction and control of elections
to Parliament and to the Legislature of every State and election to
the office of president and Vice-President held under the Constitution
shall be vested in the Election Commission. Article 326 empowers
the people of India to change the content of the political power
through elections. This was done by providing that all citizens
above the age of 21 years (thereafter reduced to 18 years) have
the right to vote, irrespective of such factors as sex, caste, colour,
creed or religion. This is called adult suffrage.

India has witnessed ten General Elections to the Lok Sabha
and several clections to the State Assemblies. There have been
democratic changes of Government, both at the Centre and in the
States through the process of election. To that extent, the process
of election has been highly successful in India. In other words, the
Indian electorate has, during the various elections, reflected elec-
tion maturity, described as an aspect of the general maturation of
an individual as a political person. It is the aspect which covers
an individual’s actions, decisions, thoughts and attitudes as a
voter. Political maturity is not merely political rationalization be-
cause any reasonable person can rationalize a political issue. But
his rationalization may not be politically mature. A mature action
is a system-relevant action. The Indian people have reflected sys-
tem-relevant maturity at the time of elections in India. Indian
democracy has survived, in spitc of opinion to the contrary.

Political Participation and Elections

The exact relevance of elections can, however, be analysed
only through the level of political participation, which refers to the
involvement of an individual at various levels of the political sys-
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tem.

The extent of political participation, however, differs from
one system to another. It is true that Hemocratic systems provide
the maximum chance of political participation. But even in demo-
cratic systems, the level of political participation varies from one
state to another. It may vary from a keen participation, to partial
or almost no interest in the political process. Moreover, a partici-
pant may not necessarily stick to only one form of participatiori.
He may engage himself in more than one political action at a
given point of time. For instance, he may be a member of a
political party, he may also contest for the legislature,he may
actively participate in other political activities and may also con-
tribute to political campaigns.

Other ways of participating in the governance of a country
in a democracy include electing policy and decision makers, and
exercising influence over the policics and actions pursued by them.
Political participation is said to be reflected by the following activi-
ties:

(a) holding political or administrative office; (b) seeking po-
litical or administrative office: (c) active membership of a political
organization; (d) passive membership of a quasi-political organiza-
tioni; (e) participation in public meetings, demonstrations, etc;
(D) participation in informal political discussion;(g) general interest
in politics; (h) voting; and (i) total apathy.

L. W. Milbraith, an Amcrican scholar, developed a model of
political participation. He described his trilateral hierarchy of po-
litical participation as follows : Gladiatorial, Transitionaland Spec-
tator.

Gladiatorial Activities include active participation like be-
coming a party membcr, holding public or party office, soliciting
political funds, etc.

Transitional Activities include a medium-range participa-
tion like attending a political meceting and making a monetary
contribution; and

Spectator Activities include wearing a button or putting a
sticker or flag on personal vchicle, voting in an election or expos-
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ing oneself to political stimulus.

About 60 percent of citizens, according to Milbraith’s study,
fall in the category of spectators, about 1-9 percent in the transi-
tional phase and only a very small percentage, i.c. 1-3 percent fall
in the first category. A large section of our citizens (33 percent)
falls in the category of ‘apathetics’ or those who have no interest
in politics.

Various agents lead people towards political participation.
Such agents include political parties and pressure groups, trade
unions, cultural organisations, linguistic or caste groups and the
mass-media. All these agents play an important role in a democ-
racy and mobilise public opinion at various levels. For instance,
Political parties mobilises public opinion not only during elections
but also at different levels by organising rallies, processions, dem-
onstrations, etc. to either support or oppose the government. Pres-
sure groups also play a significant role by indirectly affecting the
decision making process.

There is, however, a section of people who do not evince
any interest in politics and consequently do not participate on
any account. Such a state of inertness is called political apathy.
This problem of political apathy is being increasingly witnessed .
Political apathy may be caused due to tensions, absence of stimu-
lus in a particular system, cynicism, alienation,etc. Nevertheless,
it is a negative phenomenon and is engaging the attention of
modern political scientists.

Factors affecting Political Participation

Political participation is a complex phenomenon and many
variables directly or indirectly are involved in crystalising it. Such
factors include ruralisation, urbanisation, educational and occu-
pational status,sex, economic background, age, nature of political
system, etc.

Nothing mobilises the pcople in rural areas politically so
much as an election. Through clection, even the ordinary illiterate
villager comes to share the democratic experience of the country
in a most concrete form. The rural scctor is very important in
India and hence election slogans like 'Garibi Hatao' (removal of
poverty) and more recently programmes like revival of Panchayati
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Rqj are armed at mobilising the pcc:ple(of rural areas.

The urban electorate generally has a high sense of political
participation, particularly because education, press, mass-media
and better means of communication activise their political think-
ing and make them politically more articulate and active.

Certain typical factors affect political participation in India
— regional and ethnic cleavages, caste, factional and ideological
cleavages, and in some states, differences arising among tribal
groups.

Let us consider how women have faced Indian politics.
Women in India have held high positiors right from the office of
the Prime Minister to Ambassadors, as members of Lok Sabha
and Rajya Sabha, Chief Ministers of States, etc. Yet, at the same
time, the presence of women at the highest political levels has co-
existed with a generally low rate of overall participation in the
political life of the country.

Political participation is thus an inseparable part of de-
mocracy and aims at involving people (directly or indirectly) at all
levels of decision-making.

Voting Behaviour

Voting behaviour is the most ccmmon and most frequently
studied act of political participation. Some scholars have, how-
ever, emphasised that voting behaviour may not be a very mean-
ingful act of participation at all; for instance, it may be a ritualis-
tic or symbolic gesture performed as a result of various pressures,
rather than being a conscious exercise of political choice.

Nevertheless, a study of voting behaviour remains an im-
portant yardstick of political participation. Voting is perceived as
a source of power by some people. It shows that people are also
important. It brings about a feeling of equality. Voting in urban
— rural situation is governed by factors such as age, education,
sex, caste, religion or economic standing. Considerations that
weigh with the voters at the time of elections include the candidates’
merit, candidate’s helpfulness, and faith in party programme.

The rationale of deciding to vote collectively may be scen in
a variety of reasons, such as local solidarity, election strategy,
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political control, political education, etc.

In India, over the years, since 1952, electoral participation
has increased as indicated by the table below:

Elections to Lok Sabha Percentage of Votes cast
1952 44.63
1957 49.02
1962 53.53
1967 61.32
1971 (mid-term poll) 50.27
1977 60.00
1980 56.60
1984 63.06
1989 63.00
1991 53.00

Despite pressures of caste, regional and tribal application.
etc. democracy in India has survived. It is one of the few function-
ing democracies of the Third World and the largest democracy in
the world. Elections, on the one hand, confer legitimacy to the
political system in a democracy, and on the other, bring about
politicization of a people by affccting their participation in deci-
sion-making (directly or indirectly) and finally in the governance
of the State.

Issues at Elections

At the time of elections, different political parties throw up
issues before the electorate. In 1971, the Congress Party con-
tested the elections on the issue of 'garibi hatao' (remove poverty).
In 1977, the Janata party contested the elections on the issue of
'‘democracy versus dictatorship'. In 1980, the Congress contested
elections on the issue of strong government in centre and emerged
successful. In 1984 Congress-(I) successfully contested on the
issue of ‘Unity and integrity of the Country’. During election to the
Ninth Lok Sabha the Congress (I) contested elections on the issue
of power to the people whereas the National Front highlighted the
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issue of corruption in high places. During the elections to the
Tenth Lok Sabha, the Bharatiya Janaja Party raised the issue of
‘Ram, Roti, insaf and Ram Rajya. Coné,ress-[l} of stability and the
National Front, of social justice and equity.

Stages in Electoral Process

If elections are the heart of democracy, electoral process is
the main artery that supplies blood to the heart. The provision for
electoral process in India has been made under the Peoples Rep-
resentation Act, 1951. These were amended in 1988.

The main stages of the electoral process include :

(a) delimitation of constituencles : The delimitation is done
by the Delimitation Commissioner after every census.

(b) preparation of voters lists : Article 325 provides that a
general list of voters will be prepared. No discriinination
on the basis of religion, caste, colour, creed, or sex will
be made.

(c) announcement of election dates : The Election Commis-
sion announces the date after consultation with the
Union Government and the concerned State Govern-
ments. The Commission also announces the dates for
(1) filing the nomination papers by the candidates;
(i1) and withdrawal of their names.

(d) appointment of electoral staff : The Election Commission
appoints a Chicf Electoral Officer for every State and
one Returning Officer for every constituency. These offi-
cers appoint several junior officers to make arrange-
ments for elections.

(e) setting up of polling booths in every constituency keep-
ing in view the convenierice of the voter.

)] preparation of list of candidates after scrutiny of nomi-
nation papers and withdrwal of nominations. Thereafter
political parties start their election campaign. The par-
ties issue their election manifestoes and communicate
with the people through various means, such as public
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meetings, newspapers, T.V., Radio, etc.

(-4 polling on the due date(s), and subsequently declara-
tion of results. The Electoral Officers issue a certificate
to the successful candidate.

(h) Submission of statement of Election Expenditure to the
Election Commissioner by the candidates within 45
days of the election results. excluding expenditure
incurred by the political party.

It may also be noted that election petitions can be filed in
the High Court of the State against election offences. If the charge
is proved correct, elections can be held again. In case the election
of a candidate is proved illegal, he is debarred from seeking elec-
tion for six years.

Certain weaknesses in the electoral process can be high-
lighted. It is often noticed in Indian elections that there is a wide
gap between the seats won by different political parties and the
votes polled. For example, in the 1984 elections, Congress-I se-
cured 49.3% votes and got more than 75% seats, whereas the
remaining political parties together secured more than 50% votes
and captured only 25% of the total seats. This means that in the
Indian electoral system a party which secures lesser number of
votes can still come to power. Elections are expensive and involve
huge sums of money. The display of money and muscle power
spreads corruption, which is detrimental to the electoral process.
Further, although the election laws prohibit the use of governmen-
tal machinery, the reality is quite contrary. Often, incomplete and
defective voters lists that have not been properly revised are
issued. Changes in the boundaries of electoral constituencies are
made to suit the interests of certain parties. During the election
campaigns, political parties often solicit votes on the strength of
caste, language and regjional issues.

To overcome the glaring weaknesses in the electoral proc-
ess, various reforms have been suggested. Democracy cannot op-
erate without free and fair elections. The Parliament passed the
Representation of Peoples (Amendment) Act in 1988 introducing
several electoral reforms.
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The powers of the Election Commission have been in-
creased. Officers who pregare voters list and conduct
elections are under the control of the Election Commis-
sion.

Registration of political parties is made compulsory. New
political parties and existing ones must register within
30 and 60 days, respectively, to the Election Commis-
sion. The parties must express faith in the Consttution,
in socialism, secularism, democracy, sovereignty and
unity and integrity of the country. They must provide
names and number of office-bearers and number of

their representatives in Parliament and Legislative As-
semblies.

Persons who have been punished for indulging in crimes
involving the spread of disharmony on the basis of caste,
colour, creed, sex or religion shall be debarred from
elections for 5 years.

Booth capturing is a crime. Criminals of this offence
can be punished with imprisonment for 1 to 3 years
and/or five.

Machines to be employed for counting votes instead of
counting them manually.

Voting age was reduced from 21 years to 18 years by
the 61st Constitutional Amendment in December, 1988.

These reforms above have not been entirely able to pull the

electoral system out of the quagmire. Other suggestions include :

(@)

(b)

(c)

A sitting Supreme Court Judge should be Chief Elec-
tion Commissioner.

Independent Election Department : The Chief Election
Commissioner should have a separate and independent
Election Department with its branches down to the
Tehsil level under his direct control on the pattern of
Indian Audit and Accounts Department.

Election expenses should be provided by the Govern-
ment. The ceiling imposed by Election Commission for
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(d)

(e)

®

®
(h)

()

\)

elections varies from Rs.1.2 lakhs to 1.5 lakhs for Lok
Sabha elections, and Rs.35,000 for Assembly elections.
If corruption is to be stopped, Government should pro-
vide funds to the candidates. In seventeen countries
(including Australia, Canada, U.K, Argentina) election
funds are provided by the Government.

Candidates who indulge in eiection corrpution should
be disqualified for longer periods.

Many non-serious candidates file their nominations
unnecessarily increasing the workload of the adminis-
trative machinery. This practice should be discouraged.

To check bogus voting, Election Commission should is-
sue identity cards with photographs.

Time of by-elections should be fixed.

Elections to the Lok Sabha and State Legislative As-
semblies should be held at the same time.

Proportional representation system should be intro-
duced.

An effective code of conduct should be prepared for po-
litical parties; involving religion, caste, language issues
should be prohibited.

With the incorporation of these election reforms, the elec-

toral process can become much more effective. therebpv making
Indian democracy a greater success.
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ELEcTIONS AND ELECTORAL
ReForMs IN INDIA

Lal Thanhawla

«  The process of election is termed as the cornerstone of any
demccratic system, as it is the political means through which
political opinion and awareness of the people are moulded and
promoted. Electon involves people into politics and public affairs
through participation and mobilisation. Besides this, election provides

political linkages, resolves cenflicts, fulfils people’s aspirations

and also brings about peaceful and orderly change of authority.
Through electiops, the authority of Government is clothed with
legitimacy. Political parties, as per the rules of parliamentary rep-
resentative democracy, have to accept election results. Thus, the
process gets an added significance in a parliamentary democracy

where the entire responsibility vests in the people who, after ad-

Jjudging policies, programmes '‘and promises made by different
political parties for the development of society, give their mandate
in favour of one party for the governance of the country. More
elaborately, election is a multi-dimensional concept which directly
or indirectly involves the entire pcople, electorate, political parties,
candidates for elections, elcction machinery, elected members, leg-
islative bodies and the Government. Briefly, election helps people
to crystalise their interests and to give expression to it. Hence free
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and fair elections are regarded as the lifeline of genuine repre-
sentative Government, serving an important -tunction for both
the citizens and the political system. In India also, elections to the
legislative bodies are conducted on the basis of adult franchise,
single member constituency, one man one vote, secret ballot, di-
rect election and election by simple majority. These arrangements
and also other conditions have been provided in the Representa-
tion of the People Act, 1951for the sake of ensuring free and fair
elections in the country. In a sense, the elections in India, how-
ever, appear to be an increasingly integrative process.

Elections thus become a very significant and sacred politi-
cal exercise in a representative democracy. So it is an essential
condition for the success of democracy that people give their
allegiance to the democratic institutions based on the rule of law.
Free and fair elections indicate such allegiance. Contrary to this,
if elections are distorted and are not free and fair, democracy gets
illegitimised and people’s faith in democracy also gets eroded. The
people would positively respond to the electoral process if the
legitimacy of democracy is restored. As such article 324 of the
Indian Constitution empowers the Chief Election Commissioner
is superinted, direct, conrol the preparation of electoral rolls and
conduct all elections. However, of late, there have been election
reports and complaints by the contesting parties of serious distor-
tions and corrupt practices like use of muscle power, money,
force, violence, booth-capturing, rigging and various electoral
irregularities like inciting voters on communal and religious lines,
spending beyond the prescribed limits and misusing bureaucracy
by posting or transfers of officials in the constituency and so on.
As aresuit, the very constitutional premise of holding free and fair
election has got weakened election after election. It will not be
wrong to say that every political party has developed a vested
interest in the highly distorted electoral process. In the recent
past, the political game of dividing the society vertically on lines
of caste, rural and urban, forward and backward, minority and
majority, religion and culture, south and north, hills and plains to
exploit people’s sentiments for electoral gains is being played. The
code of conduct declared by the Election Commission and to be
followed by all concerned is often not adhered to. The voters list
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often manipulated. Controversies regarding the role of the Chief
Election Commissioner and Electoral Officers have also been raised.
The practice of setting up an indcpcrﬁient candidate as a ‘spoiler’
to contest election in India also appcars to be an undemocratic
feature. All these practices have degenerated the sanctity of the
elections. What pains one most is that there have been no serious
and consistent efforts to reform electoral process during the last
four decades, though various ideas have been mooted in the past
by individuals, voluntary organisations, at variouspartyforums by
the Election Commission in its reports submitted after each gen-
eral election and by the courts in their decisions on election peti-
tions.

As the fact remains, the election machinery in India has to
deal with vast and rather scattered electorate. The total electorate
in 1991 was more than 540 million. 75% of this vast electorate
lives in more than five lakh villages spread throughout the length
and breadth of the country. The remaining 25% live in the
thousands of cites, towns and small townships. Therefore, when
such a vast electorate, spread over such a vast country is involved,
the work concerning elections should be concentrated neither in
the capital of the country nor state capitals. The election machin-
ery should be broad based and its structure should be pyramidi-
cal and not top heavy and conical.

The election machinery should be such that it should func-
tion in every village, town and city in an independent, impartial
and fair manner. There is an urgent need for radical reforms in
streamlining the electoral process in the world's largest democ-

racy.

As it has been experienced, the independent candidates
who become tools in the hands of leading politicians and political
parties, help in the incitement of corrupt practices. The worst is
the death of an independent candidate which can lead to the
countermanding of an election. Democracy operates on the basis
of parties and not on the basis of independent or unattached
members of Legislatures. On the one hand, there is a talk of party
Government in democracy, and on the other, the participation of
independent candidates in the elections is permitted and encour-
aged. This contradiction must be resolved by banning the partici--
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pation of independent candidates in the elections. Elections are a
serious competition among politcal parties, and political adven-
turism of the non-serious independent candidates needs to be
legally checked because they in reality are fictitious contestants,
having no place in democracy. Therefore, the Representation of
the People Act, 1951 needs to be suitably amended.

Political parties must also evolve a code of conduct for
themselves not to fleld candidates on caste or religious lines or
those having dubious credentials. Besides, no candidate from out-
side should be imposed on the voters. Candidates having ques-
‘tionable integrity and separatist forces should be legally banned
from contesting elections. Political parties should have a national
character and a broad-based structure having faith in the demo-
cratic provisions of the Constitution of India. Election law should
be changed so as to define the term ‘political party’ and its area of
operation. Parties should be registered with the Election Commis-
sion. If any party polls less than one-sixth of the total votes, it
should be derecognised. Likewise, the amount of security deposit
and the number of proposers and seconders should be increased.
If one polls less than one-fourth of the total votes, his security
deposit should be forefeited. Both these exercises will help in
reducing the number of independents and as well as local and
seasonal political parties.

The role of money in elections can subvert any democracy.
In the Representation of People Act, 1951, provisions concerning
financial expendituure of the parties and the candidates during
the elections have often been violated in practice by all the parties
So, necessary steps to minimise the rising rate of expenditure
being incurred by parties and candidates in electioneering should
be taken. Party funds should be subject to public audit, or there
should be a provision of compulsory audit and accounts by an
agency to be named by the Election Commission. The expenditure
during the elections can be contained if the number of days for
campaigning is limited. Two weeks of campaigning period was
given for the assembly eiections of Punjab in February, 1992 and
it should be enacted for the whole of India. Besides, wall writings,
display of banners, playing tape recorder or video cassettes should
be banned by law. For instance, countries like Finland, Norway,
Denmark, Germany, Austria, Italy, Canada and Puerto Rico have
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this practice in their elections. This will reduce election expendi-
ture to a considerable extent.

Demands are often made 1‘01‘ financial support from the
Government for elections by candidates. Government-funding of
elections is prevalent in many European countries. Government-
funding of candidates during elections in India if introduced
would provide some help to the candidates.

Rigging at polling booth to a certain extent can be pre-
vented by taking precautionary steps. Voters can be issued iden-
tity cards. Polling stations in rural areas where rigging is
anticipated due to caste factor can be equipped with better com-
munication facilities, such as walkie-talkies to ensure an imme-
diate administrative response in case of trouble. Besides, the local
bureaucracy should be non-partisan. The conduct of elections
depends on the fairness of local functionaries who have to manage
theelection-booths.

In my opinion the office of the Chief Election Commissioner
needsreorganisation. A committee consisting of the Chief Justice
of India, leaders of the ruling party and main Opposition party in
Parliament should recommend the appointment of the Chief Elec-
tion Commissioner to the President of India for filnal selection.
While making choice of the person to be appointed as Chief Elec-
tion Commissioner, his calibre, competence, and integrity should
be taken note of. Besides this, the Election Commission is pres-
ently a single member body. It should be expanded to three or five
members or a multi membered body to carry out the increasing
workload as well as the complexitics involved in its multifarious
activities. This broad based Commission should have its own ad-
ministrative machinery at the state level and its powers should be
considerably augmented. And all efforts should be made to main-
tain the sanctity of the Election Commission. To enable the Elec-
tion Commission to perform its task, support of the political par-
ties in particular and theciitizenry in general is a pre-condition.

Article 324 (6) of the Constitution needs to be amended
so that the Election Commission, if required,may utilise the serv-
ices of the polling staff of one State for election work in another
State with the consent of the Governor of the concerned State.
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The main issue of electoral reforms in India is to restore
the moral foundations of Indian democracy by rescuing it from
the pernicious influence of money and criminals during elections.
The poor and vulnerable strata of society should feel secure and
independent while exercising their right to vote.

The election law in India is based on a code of conduct for
the candidates. But in practice, this code is misconducted by the
candidates. Legality of election law should be strengthened by
involving 'influential citizens' of a constituency to give their re-
ports on elections to the Chief Election Commissioner. Recogniton
of parties should alse be supplemented by legal provisions for the
derecognition of parties for electoral misconduct. Fifty senior citi-
zens in every constituency should be appointed as'vigilantegroups'
on behalf of the Election Commission to report on the conduct of
elections and the commission should take cognizance of these re-
ports of eminent citizens.

A restriction shauld be imposed on a candidate preventing
him from contesting from more than two constituencies during a
general election. Otherwise, there is a danger of a candidate offer-
ing himself in a number of constituencies and stalling the election
process in all of them in the event of his death. Besides this, an
election should be countermanded only on the death of a candi-
date set up by a recognised political party. The election commis-
sion should give recognition only to those political parties which
have held elections for their office-bearers in every two years, in a
fully democratic way. Misuse of official machinery by a candidate
should be defined as a corrupt practice attracting legal provisions
of the Representation of People Act. Common man should not be

influenced by the promises made by politicilans and political par-
ties.

The Indian political class should be concerned with the
process of distortions in elections and they should seriously re-
form the electoral process. We should strengthen political system
and the democratic culture.The conduct of free and fair elections
is the prime need of the time for which the enlightened people,
institutions and political system must act before it becomes too
late. These suggestions for clectoral reforms will not rid the sys-
tem of all its deficiencies but they will certainly make elections in

the world's largest democracy more efficlent and less
cumbersome.
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INDIA PARLIAMENT AND SociaL CHANGE

Chimanbhai Patel

The republican and federal structure of the Constitution of
India renders it quite distinct from the Westminster model that it

was sought to be based on.

Perhaps the most distinctive features which distinguish it
from the so-called Mother of all Parliaments, at Westminster, are
the several limitations imposed on the Legislature :

) by writing down the Constitution, a framework is auto-
matically created, within which it must function;

() by making provision for Judicial Revicw, to ensure that
laws passed by Parliament may be tested for constitu-
tionality by an independent judiciary;

(i) and by distributing powers between the Union Govern-
ment and the States, to meet the individual aspirations

of all the people of all the regions of the country.
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Perhaps it is these qualifications which have contributed to
make the Legislatures, both Parliament and the Assemblies in the
States, instruments of social change, whose policy formulations
have mirrored the changing political culture and the political proc-
ess in the country.

Unlike the United Kingdom, which has no written
Constitution, giving the Parliament unlimited powers as a sover-
eign body, India has a written Constitution, laying down a definite
framework. This includes not only the Fundamental Rights of the
citizens, but also Directive Principles for the Union and State
Governments, which have been the lodestar for ringing in social
changes.

A prime example has been the Hindu law, which has seen
radical change, particularly in relation to the effect on the rights
of women in the 43-year -old lifespan of the Constitution.

To quote a few examples, the Sharda Act, laying down .-
minimum ages for marriage for both girls and boys, has helped
considerably in improving the health of the community, both in
regard to physical health and in terms of social responsibilities
and earning capacities. Concomitant drives towards the spread of
literacy and family planning unquestionably enhanced the overall
results.

There have of course been some lapses in implementation,
with sporadic reports of child marriages in this day and age. But,
as the saying goes, it is the exception that proves the rule and the
occurrence of such aberrations must serve as a signal for all
connected with the Legislatures, the law-makers and the law-
implementers, to pull up their socks in the implementation of the
true spirit of the laws.

Where traditional practices act as the Podestone of the
community, it has been seen that the mere passing of laws is
often not enough. It is necessary for the governments and social
and non-governmental organisations to join hands to persuade
communities to accept modern practices as a change for the
better.

Such revolutionary legislations aimed at changing the so-
cial face of India include the Anti-Dowry Act, giving Hindu
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women equal share in inheritance, and the thrust given to the
spread of literacy. l

The passing of such laws during the early years of our
Republic may, per chance, be taken as a symptom of the early
enthusiasm of the law-makers and the intelligentsia to propel ihe
country into the international mainstream, on the model of the:
Western democracies.

Of late, however, there appears to be some backlash against
brash modernity, a phenomenon witnessed around the world.

This upsurge of interest in our own roots and traditions
has begun to influence not only fashions, but also life-styles and
values, extending even to a resurgence of interest in traditional
medical systems and governance patterns as embodied in the
Panchayati Rqj.

The practice of Sati cannot but be regarded as a horrible
iniquity on the honour of women, who have, since time immemo-
rial, been venerated in our land. The legislation against Sati dem-
onstrates that Legislatures can truly act as instruments of social
change.

In its short lifespan of 43 years, the Indian Parliament has
passed several bills which have brought out a virtual sea-change
in the social and political stage in the country, reflecting not only
the changing social climate as in the case of the famous Shah
Bano case, but also the changing political scene.

On 12 November, 1991, the Supreme Court of India had
given its judgement, regarding the validity of the Anti-Defection
law, wherein they held that paragraph 7 of the Tenth Schedule of
the Constitution was Ultra vires of the Constitution, as the same
had not been ratified by more than one half of the State Legisla-
tures, as required under artical 368 of the Constitution. this is
perhaps one of the most significant examples of Judicial Review. .
The pros and cons of the defection tangle of the last decades
undoubtedly reflect the developing political culture. which was
sought to be resolved by the Anti-defection Act.
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In recent times, the Anti-Defection Act has been the sub-
ject of intense debate across political and legislative forums in the
country, in the light of decisions handed down by each Presiding
Officer according to his best judgement.

Speaking at the All-India Conference of Presiding Officers
at Gandhinagar on 29 May, 1992, the Speaker of the Lok Sabha,
Shri Shivraj V. Patil observed that in respect of the notice issued
to Shri Ravi Rabi former Speaker, it had been decided that the
Presiding Officers, may not subject themselves to the jurisdiction
of the Judiciary. However, as a responsible institution pledged to-
uphold the prestige and dignity of both the Judiciary and the
Legislature, it was decided to make the relevant papers available
to the court to enable it to study them before handing down its
decision. It was also decided that the decision of the Supreme
Court would be respected by the Presiding officers and the
Legislatures.

The need of the hour today is obviously the maintaining of
that delicate balance among the three branches of the Govern-
ment, the Judiciary, the Legislature and the Executive, which will
offer the Indian people an infrastructure which will enable them
to fulfil their growing social and economic aspirations.



9

" PARLIAMENTARY INSTITUTIONS AND
PEOPLE’S ASPIRATIONS

Hiteswar Saikia

The establishment of parliamentary institutions in our coun-
try was an institutionalised culmination of a passionately nur-
tured vision of an entire struggling populace. It had meant the
realisation of a dream that the nation had cherished throughout
the tortuous turns and corners in its path towards freedom. To
one who had witnessed those trying times and had been a proud
participant in the historic developments to the dawn of free India,
it is but natural to have various thoughts criss-crossing one’s
mind about the system which we have adopted for ourselves.

The British rulers had no doubt transferred power to us in
1947 but Purna Swarqgj, as envisioned by Mahatma Gandhi, did
not simply mean the transfer of power by the British but also the
nation’s growth into a democracy. Naturally, the attainment of In-
dependence in 1947 was only the beginning of the nation’'s jour-
ney towards the goal of democratic governance and democratic
development. It was basically the beautiful vision of a country run
by her people that had captured the imagination of the nation
during the freedom struggle. The Constitution which we adopted
on 26 November 1949 naturally reflected the collective urge of the
people to have democracy as their way of life. The Constitution
fashioned on the foundation of the collective will and inherent
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wisdom of the people held out brilllant promises for the nation’s
democratic growth and the desired blossoming of the finest demo-
cratic values in all sectors of its life.

The country, through alternating spells of clouds and sun-
shine, has completed 42 years of its existence as a Republic.
There have been times of both hope and despair. On several occa-
sions, our democratic system itself has been put to the toughest
test but on all such occasions, the inherent collective genius of
the people has ensured the ultimate triumph of democratic ideals.
The country has been run through these eventful decades by
democratically elected Governments and the nation has found
itself so much in tune with the system that it cannot think of any
other system of governance. Democratic values are also deeply
ingrained in our age-old traditions and any other system is natu-
rally alien to the Indian mind.

Gandhiji had dreamt of democracy, both political as well as
economic, down to the village level to ensure the fullest participa-
tion of everyone in the process of governance and development.
The Successive Governments, in consonance with the Gandhian
concept of Gram Swargj, have tried to add more meaning and
content to the system by decentralising power down to the grass-
root level through the Panchayati Raj system. In the State of
Assam, for instance, we have recently initiated a massive effort to
make it more meaningful by ensuring wider involvement of all
sections of the people in the democratically elected Panchayats
and handing over a greater share of powers and funds to them.

Democracy does not, however, mean simply a system of
administration and its success or significance is not limited to
election of governments or the process of governance. Democracy
rather has to go beyond the confines of adminstrative functioning
and grow into a way of life. It has to become a part of our con-
sciousness and get reflected in our everyday life, in our words and
deeds, in our thoughts and ideas and in our attitudes and behavi-
our. Viewed from this angle, one wonders if the principles of
democratic behaviour have really struck deep and firm roots in
our senses and in our outlook. Only recently, the country wit-
nessed gruesome eruption of violence in the name of religion
in several States. Religious fanaticism took a heavy toll in the
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country as a whole and left behind blazing trails of blood and
tears. Our Constitution, which enshrines lofty secular ideals, de-
fines freedom of faith as a basic right for every citizen. True demo-
cratic behaviour in this particular cohtext should mean mutual
tolerance and respect for one another's religious faith.

One often hears slogans of democratic rights but rarely of
one’s responsibilities in a democracy. The guarantee of one’s demo-
cratic rights in fact lies in one’s honouring the same right of
another. But if one cares to have a closer look at the country's
prevailing situation, one cannot help feeling confused and de-
jected. Some agitating organisations often announce agitational
programmes in the name of democratic rights but their behaviour
only betrays undemocratic tendencies. We have seen frequent
bandhs and other agitational programmes being forced on unwill-
ing citizens through picketing that turns out to terrorising or even
open violence at times. We have also come across self-styled hu-
man rights activists shouting slogans of democratic rights while
patronising at the same time terrorist outfits that do not honour
even one’s right to live. We have journals that in the name of
freedom of expression are not prepared to concede the same free-
dom to others and try to ridicule or shout down the differing point
of view. It is a peculiar situation in which full mouthed slogans of
democratic commitment are shouted even by extremist groups
that believe in extortions, killing and kidnapping of people with
opinions different from their own.

In our democratic system, the Opposition parties obviously
have a very significant and meaningful role to play. Their role in
the furtherance of the nation's objectives is no less than that of
the Government. In fact, vital issues and critical problems con-
fronting us today call for concerted national endeavours and that
is why our Prime Minister has often laid stress on national con-
sensus. It needs no reiteration that irrespective of our political
ideologies and party aflfiliations, we have to reconcile all our ac-
tivities only to the priorities of the nation as a whole. It is hence
naturally expected that the Opposition parties play a vital role by
extending their cooperation to the Government for effectively meas-
uring up to the vital problems. It needs to be emphasised that
Opposition for the sake of Opposition hardly indicates a true
democratic temperament or constructive behaviour. The future of
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our democracy depends on our commitment to democratic prin-
ciples and democratic behaviour in our thoughts and ideas, in our
words and deeds, both individual and collective.

The sacrifice that the nation had made for attainment of
freedom cannot be allowed to go waste. Apologists of the colonial
power used to contemptuously remark that ‘a tried and tested
system of governance was being handed over to India’s men of
straw’. We can hardly afford to give credibility to such prophets of
doom. The intrinsic and permanent values of our parliamentary
Institutions must prevail. The nation would do well to remember
that it is not for nothing that the poet Gurudev Rabindranath
Tagore looked up to that ‘heaven of freedom where the mind is
without fear and the head held high; a land where knowledge is
free and significantly, where the clear stream of reason has not
lost itself in the dreary desert sand of dead habit:
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PARLIAMENT AND HUMAN RIGHTS

Krishna Sahi

The Indian Parliament is the supreme legislative body for
the territory of India. The Constituent Assembly, which drafted
_the Constitution, gave to the people of India a set of human rights
which are popularly known as Fundamental Rights. They are called
fundamental because they cannot bechangea ordinarily, Parlia-
ment has been given the task of legislating on issues which re-
quire implementation of these human rights.

It is gratifying to note that our Parliament has done a
remarkable job in ensuring the enjoyment of human rights by the
people. In the field of legislation, women's rights have rcceived
their due priority. The first attcmpt was made by the Constituent
Assembly itself, by incorporating article 15 to ensure that States
should not discriminate on the grounds of sex. The Hindu Suc-
cession Act was amended in 1956 to give womea a right on their
paternal property. This was despite the fact that it was an age old
Practice to deny a share to a woman in the Hindu property. The
amended Act provided that on the dcath of a man, his widow, son
and daughter would share the property of the dcceased equally.
The Indian Penal Code restricted the male from marrying a second
time during the life-time of his first wife. The Married Women's
Property (Extension) Act, 1951 was enacted to protect the rights
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of the married women. The Dowry Prohibition Act, 1961 sought to
put an end to the social evil of dowry. The Act made the practice
of dowry an offence for which the violator would be punished.

The Maternity Benefit Act, 1961 and its amendment Act,
besides providing maternity benefits give some security to the
working women. The Suppression of Immoral Traffic Act was en-
acted in 1956 to deal with the problem of immoral traffic in all its
dimensions. Later, in 1986 on suggestion made by organisations
working for women, advocacy groups and various individuals, the
scope of the Act was enlarged by an amendment to provide for
stringent penal provisions for offenders. The Act also provided for
certain minimum standards for correctional treatment and reha-
bilitation of the victims.

Parliament also enacted in 1986 the Indecent Representa-
tion of women Prohibition Act, to prohibit depiction of women

through advertisements or in publications, writings, paintings in
an indecent fashion.

In 1987, Parliament passed the Commission of Satl (Pre-
vention) Act. The Act became necessary in the light of immolation
of a widow in Rajasthan and its subsequent glorification made by
the protagonists of the practice. It was apprehended by women's
organisations and eminent persons inside and outside Parliament
that efforts put in by social reformers like Raja Ram Mohan Roy
would be nullified, if this evil social practice is revived. The Act
provides for more effective prevention of the commission of Sati
and its glorification so that this practice is not continued. The
Government has also gone into the problems of women and their
emancipation from past prejudices against them. The country
cannot progress as long as inequality persists with regard to half
of its population. The National Commission for Women has been
established under a Parliamentary Act of 1990, to look after the
problems and prejudices pertaining to women and redress them
as far as possible.

As far as child welfare is concerned, Parliament has at-
tempted to protect the child in a number of ways. Some of the
important child welfare legislation are the Children Act of 1960,
the Children Marriage Restraint Act, the National Policy for Chil-
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dren, 1974 and the Child Labour Prevention and Regulation Act of
1986. Employment of children in dangerous vocations like fire-
works and allied hazardous jobs has alsij been prohibited.

The Juvenile Justice Act, 1986 made provisions for the
care, protection, treatment, development and rehabilitation of ne-
glected and delinquent juveniles.

Parliament has taken some hard decisions in enacting Na-
tlonal Security Act, 1985 (NSA) and Terrorists and Disruptive Ac-
tvities Prevention Act 1987, (TADA). No Government can tolerate
any terrorism within its territory nor remain oblivious to the plight
of victims of such acts. These acts had to be nipped in the bud as
and when necessary. The larger intcrests of society must out-
weigh the assumed rights of terrorists who violate the rights of
the innocent people.

The Indian Parliament has discharged its duty well in cn-
suring the enjoyment of human rights by the people of the coun-
try. Of course, these rights do not exist in a vacuum. While enjoy-
ing one's rights others should also be allowed to enjoy their rights.
There are some responsibilities also which people in India should
realise while enjoying these rights.
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PARLIAMENTARY DEMoOCRACY IN INDIA

J. S. Tilak

Pandit Jawaharlal Nehru, the first Prime Minister of India
had once said, ‘All our institutions, including the parliamentary
institutions, are ultimately projections of peoples’ character,
thinking and aims; they are strong and lasting in the major, that
they are in accordance with the people’s character and thinking.
Otherwise they tend to break up'.

In general parlance, Parliamentary democracy pre-supposes
the participation by the people in which the people, the Parlia-
ment and the Government have their own responsibilities and
roles to play. Our Constitution provides for a bicameral system
L.e. consisting of two Houses: the Lok Sabha (House of the People)
and the Rajya Sabha (Council of States). No doubt, the scheme of
distribution of powers between Union and the States emphasises
in many ways the general predominance of the Union in the
legislative field. The Seventh Schedule to the Constitution gives an
idea about the distribution of subjects in the three lists : (1) Union

‘List; (2) State List and (3) Concurrent list. Constitutionally and in
practice, the Parliament and the Excutive in India are linked
together as partners in the conduct of public affairs. But Parlia-

ment as an apex body is a multi-functional institution performing
a variety of roles.
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The first and foremost significance of the Indian Constitution
is that it envisages the people of India to be sovereign and to have
the liberty to elect the Representatives fo Parliament and Legisla-
tures as the case may be, and to form the Government of thier
own choice. The seeds of democratic ethos are deeprooted in this
land. If we trace the historic background, we find that our vedas
refer to the democratic norms and institutions which were avail-
able in our ancient soclety. Rig Veda mentions two Institutions,
Le. Sabha and Samiti. The Sabha was the House of Elders and the
Samiti was the general assembly represented by common folk.
Subsequently in the post-Vedic period also, we see glimpses of
Parllamentary democracy. Gram Sabha, or Gram Panchayats are
the later day developments in this respect. Thus, democratic insti-
tutions survived and flourished in this ccuntry inone form or the
other.

Then came the British rule. The Charter Act, 1833, the In-
dian Councils Act of 1909, the Reforms Act, 1919 and the Govern-
ment of India Act, 1935 paved the way for the Constitution of free
India. Thereafter, the Constituent Assembly was set up for fram-
ing the Constitution of free India. The constituent Assembly con-
sisted of a galaxy of persons who were glants among intellectuals
and who had given everything for the cause of the Nation. They
were the founding fathers of the Constitution. They discussed and
deliberated extensively upon each and every clause of the
Constitution. Therefore, India’s Constitution represents truly the
secular, socialistic and egalitarian society through democratic
representative methods.

During these 45 ycars of independence, we have had ups
and downs but considering the upheavels that have taken place
in some neighbouring countries, we can say with pride that India
has withstood internal and externnal threats to our unity and in-
tegrity with grit and determination, thanks to the path illumined
by the Constitution.

When we look back, we find scores of achievements and
several shortcomings as well. But while doing so, we can cer-
tainly hold ourheads high that the balance-sheet tilts in favour of
successes.During this period, several challenges threatened to up-
root the very edifice of the Constitution. We have had to confront
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external aggressions but we were able to maintain and preserve
the sanctity of the Constitution all through. The successful con-
duct of periodic elections to Parliament, State Legislatures and
other democratic bodies have further strengthened the strong faith
and trust of the people in the system of parliamentary democracy.

On the economic front, we have been able to formulate a
model of economy leading to self-sufficiency. So far as India's role
in the world affairs is concerned, it is very encouraginginas -
much as we have always striven hard for international peace and
co-operation. India has always been in forefront in championing
the cause against imperialism and colonialism at different inter-
national fora - the UN, the Non-Aligned Movement and the Com-
monwealth. The Indian representatives have always led a crusade
against the attacks on human rights, imperialism and colonial-
ism in all their manifestations. But while looking at these aspects
with pride and satisfaction, we should not lose sight of the hard
realities which represent certain shortcomings. For this, there is
a need for a great deal of introspection. The question before us is
whether we are able to maintain our position and improvise it to
be amongst the developed democracies of the world or slide back
to a position to remain a developing nation where democracy
simply functions as a political machinery.

Today the picture which we see is not very heartening . A
vast number of our people continue to live with acute want,
unemployment and underemployment, poverty. {lliteracy, igno-
rance, obscurantism and worst of all lack of a spirit of self-
confidence and self-realisation are visible. There are millions hail-
ing from the weaker sections of the society. They include farmers
and artisians in rural parts who continue to suffer being unor-
ganised sections. In fact, representatives of people must give voice
to the grievances and views of the general public because sections
of society are suffering exploitation at every point. The gigantic
task of economic development and social transformation which we
face today cannot be left to the government or the administration
alone. What is required is dedicated, concerted and sustained
effort to live upto the task before us. After all, a legislator has to
be judged by the level of consciousness towards the people. The
zeal and concern which a particular member shows towards the
inequities in society is an important aspect in a parliamentary de-
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Here it is necessary to stress that while it is essential that
right policies and laws are formulated té meet the needs of soci-
ety, it is equally important to see that they are implemented in
letter and spirit. A law initially well intended and properly formu-
lated can be circumvented by vested.interests whereby justice is
prevented from reaching the lower level. It is, therefore, inevitable
that the entire administrative apparatus has to be fully conscious
of its accountability towards Parliament. In a living democracy the
administrative machinery has to be on its toes. It has to face
parliamentary scrutiny through proper legislation. Varlous parlia-
mentary devices should be effectively madeuse of by members to
ensure this accountability.

Today the greatest threat to our democracy is the evil of
terrorism and communalism. There is no denying the fact that at
times the persons abetting terrorism and communalism have
foreign supports who are bent upon destabilizing and balkanizing
this country for ever. We have to think seriously about this

“menace.

There is also the frightening menace of poverty and illiter-
acy in this country. On the one hand the population of this coun-
try has increased manifold; there is no substantial increase in
the rate of literacy. Without economic development one cannot
think of real democracy. It is, therefore, necessary that an unre-
lenting war has to be waged against illteracy and poverty.

The global situtation also is going through a sea-change.
The recent development in several parts of the world leading to the
triumph of democracy should be an eye-opener to students of
political science as well as representatives of people in legislatures
and Parliament. Development and social transformation imply re-
appraisal of norms and values, restructuring of existing arrange-
ments and if necessary re-orientation of outdated attitudes and
habits of thinking. The relationship between the Parliament and
Executive is not a static equation but one that keeps changing all
the time. The term ‘bureacuracy’ unfortunately continues to have
an odious tinge. The time has come for the bureaucrats to imbibe
a new spirit—the spirit which is required for development, the
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spirit which means association with people and dedication to the
service and prosperity of the nation by improving the lot of the
toiling masses. We have to forge new link and attitude towards
people who live in rural parts of the country and who cnstitute
more than 80% of the nation. The representatives of people,
particularly those from Opposition benches, have to see that a
new direction to our thinking towards the poor, oppressed and
those who have undergone hardships for ages is imbided so that
th@arc provided with better amenities and minimum needs for
simple living.

For the success of real democracy an enlightened public
opinion and discipline is a must. In India, the Press has tremen-
dous potential as it is its duty to report faithfully the grievances of
the people. A great deal of responsibility lies on them to see that
matters are presented in the proper perspective. As matter of fact,
the conduct of the representatives of the people and the conduct
of the newspapers should go hand in hand so that a truthful and
objective reporting of the House is given.

Another question for consideration is that of Parliamentary
privileges. Privileges are there to safeguard the freedom, authority
and dignity of the House. These are the special rights enjoyed by
the parliamentarians, in the performance of their duties towards
the people without which it would be impossible for them to act
with honour and dignity. At the same time it is the duty of the
representatives of the people to promote peoples’ faith and trust
in parliamentary institutions.

One other problem which we are facing is the phenome-
non of defection. This is something altogether not unkonwn to the
older democracies like Great Britain. Political stalwarts like Glad-
stone, Chamberlain. Churchill and MacDonald were known to
have changed their party allegiance at one time or other. Since
1967, this country has watched an unprecedented era of political
instability and floor-crossings. Then came the era of coalition
Governments constituted of heterogeneous elements, iLe. political
parties having no ideological similatiry often coming together to
share power. In fact all the national parties were suffering from
this unique menace and there was some sort of unanimity among
them that this menace should be put an end to. Accordingly, after
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the General Election of 1984, Government introduced the
Constitution (Fifty-second Amendment) Bill in the Lok Sabha and
the same was passed by near unanimity. Unfortunately, certain
persons who happened to be the aggrieved party in respect of pro-
visions of the Anti-Defection Law took recourse to the Courts.
Paragraph 7 of the Tenth Schedule which barred the jurisdiction
of the Courts had been struck down as ultra vires of the
Constitution by the High Court of Punjab and Haryana and an
appeal was preferred in the Supreme Court. Similarly, several
Writ Petitions Challenging the validity and the constitutionality of
the Act were filed in the Supreme Court and in various High
Courts. The Supreme Court, while disposing off the said appeal
held that the provisions of Paragraph 7 of the Tenth Schedule of
the Constitution in terms and in effect bring about a change in the
operation and effect of articles 136, 226, 227 of the Constitution
and. therefore, the amendment would require to be ratified in
accordance with the proviso to sub-article (2) of article 368 of the
Constitution of India. The Court further held that Paragraph 7 of
the Tenth Schedule contains a provision which is independent of
and stands apart from, the main provisions of the Tenth Schedule
which are intended to provide a remedy for the evil of unprincipled
and unethical political defections and, therefore, is a severable
part. The remaining provisions of the Tenth Schedule can and do
stand independently of Paragraph 7 and are complete in them-
selves, workable and are not truncated by the excision of Para-
graph 7. The Supreme Court also observed that the contention
that the investiture of adjudicatory functions in the Speakers/
Chairmen would by itself vitiate the provision on the ground of
likelihood of political bais is unsound and rejected it. The Speak-
ers/Chairmen Lold a pivotal position in the scheme of parliamen-
tary democracy and are guardians of the rights and privileges of
theHouse.Thevare expected to and do take far-reaching decisions
in the functioning of parliamentary democracy. Vestiture of power
to adjudicate questions under the Tenth Schedule in such consti-
tutional functionaries should not be considered exceptionable.

Thus, the Supreme Court has upheld the powers of the
Speaker/Chairman, as the case may be, to give decision in respect
of issues under the Anti-Defection Act. But al! the same there are
instances where Presiding Officers have been summoned to ap-
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pear before the Court. For the smooth and efficient functioning of
democracy in this country, the Presiding Officer must have unfet-
tered powers to decide the questions coming before him. So far as
the proceedings of the House are concerned, he occupies a unique
position and therefore, his decision will have to be taken accord-
ing to circumstances available then and there. This is a very
sensitive area and hence no outside authority should be allowed
to make inroads in to the proviso of the Legislature and aritcles
122 and 212 of the Constitution. For this purpose the Presiding
Officer must be provided with ample and definite powers. The
elaborate procedure which has been prescribed by the rules made
under the Act is sufficient to take care of the matters that may
come within the meaning of Anti-Defection Act.

Finally, we have to look at the happenings in some of our
Legislatures which have been really depressing. Shri Shivraj Patil,
Speaker, Lok Sabha, had called a Conference of Presiding Offi-
cers, Chief Ministers, Leaders of Opposition and senior leaders of
political Parties in New Delhi in Scptember 1992 to give consider-
ate thought to the issue of framing some sort of a code of conduct'
in this respect. Accordingly, after having fruitful discussion and
deliberations, the Conference had passed unanimously a Resolu-
tion. The Resolution inter alia opined, as follows :

(1) Feel greatly satisfled that the Parliamentary System
has taken firm roots in the country notwithstand-
ing the Challenges from within and outside;

(2) Compliment the people of India for their continued
“aith in the principles and ideals of democracy and
reaflirmation of their allegiance to the Parliament
and Parliamentary Institutions;

(3) Reiterate their responsibilities and duties to protect
and preserve the hard-won freedom, strengthen the
unity of the people, defend the integrity of the coun-
try and achieve for the people a life of peace, pros-
perity and happiness;

(4)  Agree unanimously that with a view to preserving
the democratic and secular fabric and strengthen-
ing the Parliamentary Institutions it is necessary



(5)

(6)
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that—

() At the time of address by the President to the
Members of both the Housed of Parliament and at
the time of Address by the Governor to the Houses
of Legislatures, decorum and dignity of the occasion
be maintained fully and due respect be shown to
the President and the Governor.

(i) The question time should be utilised fully and
effectively as a well-established device to ensure ac-
countability of the administration and that the de-
mand for the suspension of the question Hour should
not be made and acceded to except with the consen-
sus in the House to discuss a matter of very urgent
nature and exceptional importance;

(lii)  The Legislatures should hold sufficient num-
ber of sittings in a year with a view to affording
adequate opportunities to the Legislators to deliber-
ate; and

(ivy  Members should scrupulously observe the
Rules of Procedure in order to maintain order and
decorum in the House; and

(v) The Committee system be strengthened in the
Parliament and state Legislatures in order to enable
in-depth study and closer scrutiny as well as to en-
sure accountability of the Executive to the Legisla-
ture.

Suggest that the political parties evolve a code of
conduct for their. legislators and ensure.its obser-
vance by them; and

urge that the Political Parties, governments at the
Centre and in the States, th. Press and others con-
cerned should help create a climate conducive to
the healthy growth of Parliamentary System in the

country.

The decision was also taken in the said Conference to have
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Regional Conferences for the purpose of furtherance of the
decisions taken at the Conference in Delhi. Let us now hope that
the consensus arrived at the New Delhi Conference would dawn
greater wisdom on the representatives of the people so that ugly
scenes in the Legislatures and Parliament would stop for ever and
that emotional outburst will not tide over decency and decorum.
The success of democracy depends not so much on having well
drafted and nobly worded provisions in the Constitution but it
depends in the final analysis, in the way the system is worked.
Democracy, liberty and the rule of law are the three faces of a
trinity which presides over destiny of all liberal societies. Democ-
racy makes a certain assumption about the capacities and virtues
of men. It requires willingness of the parties and partymen to
abide by certain rules of the game which calls for some measure
of restraints to be exercised. It postulates that the majority shall
not rule too oppressively and that the minority in its turn shall ac-
cept the verdict of the electorate. There is no denying the fact that
the new emerging social forces have put their impact on the
society. Great responsibility, therefore, lies with legislators who
are the ultimate architects of the future of this country. It is
heartening that different political parties in this country have
always shown tremendous faith in democratic values and Parlia-
mentary Institutions. To quote Pandit Jawaharlal Nehru who once
said ‘Parliamentary democracy demands many virtues; it de-
mands, of course, ability. It demands certain devotion to work.
But it demands also a large measure of co-operation, of self-
discipline and of restraint...’
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PARLIAMENTARY DEMOCRACY IN
INDIA—THEN AND Now

Umeshwar Prasad Varma

The system of Government in India as based on parliamen-
tary democracy is modelled on the British systemknownpopularly
as the Westminster model and Pandit Jawaharlal Nehru was the
prime artificer of this system of parliamentary democracy in our
country. As long back as 1936, well before India’s freedom from
foreign yoke, Pandit Jawaharlal Nchru, as the President of the
Indian National Congress, had declared that our objective, after
becoming independent, was the establishment of a democratic
State. Both as the leader of Indian national movement during the
freedom struggle and as the Prime Minister of India after Inde-
pendence, Pandit Nehru laid great stress on parliamentary system
of Government because, he believed, it was a democratic concep-
tion. In fact, the spirit of democracy was running through his
veins and he always firmly believed that in view of our country's
ancient democratic traditions, parliametary democracy was more
suited to meeting theaspirationsof the people and the demands of
modern times. He was explicit on this point when during a debate
in the Lok Sabha on 28 March, 1957, he said :
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We choose this system of parliamentary democracy de-
liberately, we choose it not only because to some
extent, we had always thought on those lines previ-
ously, but because we thought it was in keeping with
our own old tradition, not as they were, but adjusted to
the new conditions and new surroundings.

Both as Prime Minister and as the Leader of the House
from 1950 to 1964, Pandit Nehru played an outstanding role in
building, brick by brick, the great edifice of parliamentary system,
particularly the greatinstitution called the Parliament of India. In
fact he was the system builder of parliamentary democracy in
India which was “the fulcrum round which his entire achieve-
ments revolved.”

But Pariamentary democracy is a system of governance
which has to evolve and grow; it cannot be created by some magic
wand. It calls for a code aof conduct for its business and envisages
certain principles and policies of public ethics as its functioning
base. Pandit Nehru knew it and, therefore, all through the forma-
tive years after Independence, he made conscious efforts to estab-
lish healthy traditions and conventions, wholesome practices and
precedents to make parliamentray democracy an effective system.
In fact as noted by his biographer, Prof. S. Gopal, "by transferring
some of his personal command to the institution of Parliament, he
helped the parliamentary system take root”. Free and fair elec-
tions, full and frank discussions in the House on matters of pub-
lic interest and importance, appreciation of informed criticism,
great respect to the House and its Presiding Officer—all these
were for Pandit Nehru articles of faith. Democratic parliamentary
institutions thus grew as supreme representative jnstitutions of
the people. The principle of accountability of administration to
Parliament was so well established that Parliament became “the
grand inquest of the nation”. In fact, parliamentary institutions
like the Parliament and State Legislatures secured a pre-eminent
position in the polity of the country. It was in this context that
Nehru once said, “I am jealous of the powers of this House and I
should not like any one to limit these powers.

Parliamentary system of Government is, no doubt, the best
because it is one in which governmental activities always advance
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the real intersts and welfare of the masses, and as Pandit Nehru
said,"in the final analysis it promoted the growth of the human
being and of society ...” But at the s time it is the most
difficult systemlof governance and as h:;rfeen noted, “one of the
most exacting applied sciences”. In a speech in the Lok Sabha on
28 March, 1957, Pandit Nehru elaborated this point:

Parliamentary democracy demads many virtues; it de-

mands, of course, ability. It demands certain devotion
to work. But it demands also a large measure of co-
operation, of self-discipline and of restraint... .

The character and content of parllamcrftary democracy very
much depends on the quality of persons who man the representa-
tive bodies, like the Parliament and State Legislatures, as the
representatives of the people. In other words, elections are the
barometer of democracy and the contestants the lifeline of the
parliamentary system and its set-up. During the first two General
Elections,|the elections were foughton an ideological plane and tiic
contestants were men with a spirit of service and sacrifice. Lead-
ers of all political parties then had directly taken part in the
struggle for freedom under the leadership of Mahatma Gandhi.

Mahatma Gandhi along with a band of staunch national-
ists like Pandit Jawaharlal Nehru, Dr. Rajendra Prasad, Sardar
Vallabhbhai Patel and Ghan Abdul Gaffar Khan inculcated in the
masses a spirit of altruism and devotion to the cause of public
and social weal. Naturally. by their noble character and public
conduct they also infused morality and social norms among the
people. Ethical values and norms of public behaviour took root in
the responsive soil of the society. The democratic parliamentary
system was, therefore, strengthened by ideology. Public morality
and principled politics kept democracy alive.

If, however, the democratic parliamentary system lacks the
lustre of these virtues and if public representatives do not abide
by the necessary norms, the system is bound to betray signs of
stress and strain, if not of degeneration, as is evident today.

Parliamentary democracy was quite young in India but the
great leaders nurtured it with faith. The plant took root very soon.
But in course of time the old political culture underwent extensive
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transformation causing grave damage to the sanctity of the sys-
tem of parliamentary democracy. In course of time and after the
demise of such public leaders as Pandit Nehru, Dr. Rajendra
Prasad and Sardar Patel, the norms of political order and morality
in public affairs laid down by them were not so scrupulously
observed. Developmental and economic activities, for the economic
growth of the country were directed, according to P.C. Joshi, to-
wards an aggressive "assertion of the philosophy of getting rich
quickly accompanied by erosion of social ethics, discipline, of the
spirit of service and sacrifice” in the public fleld. Money and muscle
power soon became the bane of Indian politics and this prevented
a true .reflection of the popular will, A vicious circle was set up-in
elections persons with questionable character and track-record,
able to command resources, human and material, got an edge
over those who were upright and able but lacked resources. Natu-
rally, parliamentary democracy gradually ceased to be an ideal
system representing the will of the people. ,

The former President of India, Shri R. Venkataraman, in
his message to the nation on the eve of the Independence Day on
14 August, 1989, highlighted this aspect of electoral politics which
was gradually weakening the system of parliamentary democracy
and making a mockery of it. He said:

I wish to take this opportunity to impress upon all
those who will be contesting the ensuing elections to
abjure.acrimony and rancour and to give no quarter to
violence. I would like to make a special appeal to con-
testants and campaigners to ensure that nothing that
they say or do aggravates communal or caste feelings....

It is evident that electoral reforms are necessary for the
proper functioning of parliamentary democracy. In view of this the
Election Commission of India had recommended to the Govern-
ment in 1985 that persons with proven criminal records, history-
sheeters,etc. were to be barred from contesting elections.

Democratic parliamentary system was,according to Pandit
Nehru,amethod of argument, discussion and decision and of ac-
cepting that decision, even though one may not agree with it.
However, Parliament as it functions today reveals lack of the old
democratic culture; there is now in evidence coercion in place of
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dialogue, and at times brute force in place of persuation. No
country of the world can run its democratic parliamentary system
merely with the written language of its Cgnstitution. Norms, con-
ventions and traditions have to be established and strengthened
But what is appalling is that today we are witnessing the break-
down of norms and traditions. As Pandit Nehru so rightly siad,
parliarnentary democracy must create in the minds of the people
a feeling that “they are pariners in a vast undertaking of running
a nation, partners in the government, partners in industry”. In
other words, the fundamental problem or the purpose of the sys-
tem of parliamentary democracy is to find and even create, points
of common interest and to think in larger units, as well as to
think and act across dividing lines of class and caste, language,
religion and region.

Of late, unfortunately, religiosity, communalism, regional-
ism and casteism have been rearing their ugly heads. A famous
French ethnologist coined the term "noyan" for a socially sick so-
ciety suffering from inward antagonism. Are we not ailing from
symptoms of inward antagonism, like caste, religion and commu-
nalism and regionalism? The country has somehow been pushed
to a point where even nationalism and public morality appear to
be on the decline.

Parliamentary democracy is a system of government which
provides peaceful method of achieving all ends. In a circular letter
in August, 1954, to all the Presidents of Pradesh Congress Com-
mittees, Pandit Nehru had emphasised that “the very essence of a
democratic state is its functioning in an atomsphere of peace.
Problems, however difficult, are solved by peaceful method — by
discussion, negotiation, conciliation and persuation”. But a cur-
sory glance at the functioning of parliamentary democracy today
reveals a different picture. Mass killings, abductions,destruction
of public property disruption of communications and transport
have become a normal mode of expressing discontent or high-
lighting demands. The lack of democratic culture is being wit-
nessed not only in the breakdown of law and order in different
areas of the country but also unfortunately in disorder and
disturbance inside the Legislature. To address the Parliament and
the State Legislatures is a solemn constitutional obligation of the -
President of India and the State Governors, respectively, and -
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utmost dignity and decorum appropriate to that occasion have to
be maintained by menibers and political parties. But disorder is
created even on such solemn occasions.

As Shri K.R. Narayanan, the Vice-President of India pointed
out in his inaugural address at the Conference of Presiding Offi-
cers, Leaders of Parties and Ministers of Parliamentary Affairs on
23 September, 1992, “if the Parliament and the Legislatures are .
perpetually assailed by disorders and disturbances they will not
be able to function ...” The problem is so acute that even Ques-
tion Hour which is the most important business of the House

. from the point of view of public interest tends to turn unruly.
Pandit Nehru took keen interest in the Question Hour and regu-
larly attended it and disapproved of Ministers trying to evade
answers. We must realise that suspension or disturbance of the
Queston Hour limits or even thwarts the capacity of the House,
to resolve inconsistencies or fully explore the most important sub-
Jjects of immediate general concern.

In fact, the problem today has become so acute that the
Speaker of the Lok Sabha, Shri Shivraj V. Patil, had to call a two-
day All India Conference of Presiding Officers, Leaders of Parties,
Whips and Ministers of Parliamentary Affairs in New Delhi in Sep-
tember, 1992, to discuss the problem of disorder and disturbance
inside the parliament and the Legislatures. The Conference was
the first one called since Independence and, as such, indicated
the acuteness of the problem as well as the anxiety of the Speaker
as the guardian of partliamentary functioning, to take measures,
within his powers, to halt the unhealthy trend. To say that disor-
der and disturbance in the House is a world phenomenon does
not in any way restore to our system of parliamentary democracy
the dignity and effectiveness it stands to lose.

Parllamentary democracy generally envisages representa-
tion of the people, responsible Government and accountability of
the Executive to the Legislature. The essence of this isto draw a
line of authority form the people through the House to the Execu-
tive, the consent of the House ultimately being required to legit-
imize the proposals and policies of the Government. However, in
our parliamentary system, there is no dividing line of powers be-
tween the House and the Executive. The Executvie has in theory
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and practice all executive powers, there being no direct decision-
making power with the Legislature. Walter Bagehot described the
powers of the constitutional monarch as “the right to be con-
sulted, the right to encourge, the right to warn! The Legislature
has,no doubt, the right to scrutinize, the right to question and,
with its constitutional mandate, even the right to veto any pro-
posal or policy of the Executive. But this right to veto or even to
scrutinize is being steadily diluted and rendered ineffective. Pan-
dit Nehru believed that the Parliament and the State Legislatures
were the supreme representative institutions of the people. But at
the same time he was conscious of the tendency of the Execuitve
to dominate and by-pass the House. Speakirg on the occasion of
the unveiling of the portrait of late Shri Vithalbhai Patel on 8
March, 1948, he drew the attention of the Speaker and said:

Now, Sir, specially on behalf of the Government,
may I say that we would like the distinguished oc-
cupant of the Chair now and always to guard the
freedom and liberties of the House from every pos-
sible danger, even from the danger of an executive
incursion.

But much water has flown down the Ganges since Pandit
Nehru spoke of the puwers of the House in parliamentary democ-
racy. To make the democratic parllamentary system meaningful,
as he wanted, it is necessary that the House or its Committees
should have the ability to investigate fully and quickly any alleged
malfunctioning in the executive arm of the Government. But in
actual practice, it is more difficult than before to get detailed
information from the Executive or even from public servants who
are called to depose before Committees. The House or its Commit-
tees should have wide access to persons, papers and appropriate
assistane from the Government. The Speaker of Lok Sabha, Shri
Shivraj V. Patil, in his address to the Conference mentioned
above, drew attention to this aspect of our democratic parliamen-
tary system. He said :

In India, we do not mainly work in legislative com-
mittees, We work in the plenary of the legislature.
That does not provide opportunites to the members
to express their views and suggest solutions to the
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problems faced by the society and the people. If the
committee system which we have today is strength-
ened, it may give more time and opportunites to
the members ...

If the system of parliamentary democracy is to be made
meaningful, a fuller utilisation of Committees is needed in order
to enable the Legislature to fulfil its constitutional mandate. It is
atribute to the foresight of Pandit Nehru that as early as in fiftees
he emphasised the need for subject - based Parliamentary Com-
mittees. These Committees have recently started functioning.

Pandit Nehru was an ardent democrat always prepared to
consider any divergent opinion or voice in the House. Today at
times, a Government enjoying a comfortablemajority in the House
is inclined even to bypass the House. If the Legislature is to be-
come more relevant to the democratic parliamentary process
legislative control over executive must be restored. It is suggested
that Committees be given extensive powers to scrutinize or inves-
tigate Government operations, so as to protect the constitutional
powers of the House from any further erosion. Also the recent
initiative by the Speaker of the Lok Sabha for ensuring that there
is aleast 100 to 120 days of sittings of Legislatures in a year
should give fuller scope for expression of views by members of the
House.

Democratic parliamentary system as conceived by Pandit
Nehru is a structure of governance which envisages full projection
of the will of the people. He also was ever willing to share a great
deal of information with the Parliament even on sensitive matters
and desired that democratic parliamentaryinstitutionsshould be
involved in the evolution, determination and even evaluation of
the policies and programmes of the Government. The point is that
the public must be kept fully informed of the activities of the Gov-
ernment. If we fully belicve in the supremacy of the representative
bodies, we should work out some procedural arrangement to bring
more of the important reports into the House for both debate and
decision. But in seeking to expand and develop the activities of
the representative institutions, the.intention is not that the legis-
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lature should acquire executive power but to restore to it those
powers which are ancillary and necessary to control the Execu-
tive. P
Modern communication and party politics as well as mas-
sive public outlays have given the executive considerable power
over the lives of the people. Every effort should, therefore, be
made to strengthen parliamentary democracy, to restore to parlia-
mentry institutions their dignity an prestige, and enable the Par-
liament and State Legislatures to act as the restraining and
guiding force they were orginally meant to be.
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ROLE oF MEMBERS OF PARLIAMENT As
INTERMEDIARIES BETWEEN THE CITIZEN

AND GOVERNMENT
Harcharan Singh Ajnala

In a Parliamentary system of Government, Parliamertari-
ans play a vital role in the working of democracy. The image of a
democracy as a form of Government depends upon ‘the Parlia-
ment. The image of Parliament in its turn depends upon the
image of its Parliamentarians. In fact, the future of the demo-
cratic set-up itself depends largely upon the way Parliamentari-
ans discharge their duties and responsibilities. It is indeed the
primary duty of Parliamentarians to reflect the hopes and aspira-
tions of the people who have elected thcm. In the present context,
when regional chauvinism, religious fundamentalism, sectarian-
ism and communalism have raised their ugly heads, jeopardising
the nation's determined march towards peace and prosperity, the
role of a Parliamentarian in preserving national unity becomes all
the more essential and pressing.

In the present democratic set-up of the country, Parlia-
ment and State Legislatures are the mirrors of human aspira-
tions. These aspirations are fulfilled through the medium of repre-
sentatives of the people in the Parliament and the State Legisla-
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tures. Since the policies of governance and development are framed
by the legislators it becomes their foremost duty to hold the coun-
try together. They should bear in mind that after election they are
representatives not of their constituency orly but of the State as
well as of the nation as a whole. They are expected to function as
the eyes and ears of the people. Hence their behaviour, actions,
etc. inside the House or outside it have a great bearing and im-
pact on the national situation. In this fast changing world, the re-
sponsibilities of the Government have multiplied, particularly in a
country like India where there are teeming millions,many of whom
are illiterate and unemployed. The only agency to which they can
look upto for the mitigation of their grievances and hardships is
the member, who is the accredited representative of the public
and as such .acts as an intermediary between the Government
and the people.

A Parilamentarian performs his duties in different capaci-
ties. Sometimes, he has to play his role as a member of Parlia-
ment or State Legislature, on other occasions as a Minister, as a
party worker and many times as the spokesman of a particular
interest or community or a particular group of society. Duties
performed by Parliamentarians are not easy to reconcile. He owes
loyalty to the people who have elected him, he is also morally and
constitutionally bound to discharge his duties faithfully inside the
House because of the oath taken by him for this purpose. He is
required to remain loyal to the party to which he belongs and
above all to the nation as a whole.

In aunitary form of Government, members of Parliament
have to shoulder heavy responsibilities in serving the people of
their constituencies but in the case of a federal system responsi-
bilities are shared by members of Parliament and members of
State Legislatures. A Member of Parliament represents a larger
constituency and different priorities than that of a member of a
State Legislature but their ultimate goal remain the welfare of the
people. In our country States are allocated certain subjects and
States are responsible to legislate on these subjects. The Union
and States have separate spheres of work and they are divided
into three lists, viz. Union List, State List and the Concurrent List.
Most of the subjects which may concern the common man’s day-
to-day life are contained in the State List.
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A Member of a State Assembly is expected to bring all the
civic amenities to his constituency, although it becomes the duty
of the Municipal Commissioners or Councillors in the cities and
Panchayats in the villages to see that civic amenities are provided
in their areas but at the same time a member is also required to
keep a watchful eye on the developmental work going on in his
constituency. In addition a member is also expected to help the
people of his area in getting employment to the educated unem-
ployed youth and also getting their grievances redressed from
various departmments of the Government and private institutions.
To a great extent a member of Parliament does not have such
problems to face directly. But this does not mean that the job of a
member of Parilament is easy. There are some constituencies,
particular in Union Territories, where there are no Legislative As-
semblies or even Municipal Corporations/Committees to serve
their constituents and thus, a member of Parliament has to per-
form all these responsibilities. For instance, Chandigarh is a
parliamentary constituency only and no Corporation or Legis-
lavtive Assembly exists there. Here whosoever becomes a member
of Parliament has to perform the duties of a legislator. a councillor
as well as of a parliamentarian.

Edmund Burke, the most eminent luminary of democracy
in its early days in British, was clected by the Bristol constituency
to the British Parliament. One day he went to Bristol and his
voters in the constituency gave him a list of their several needs
and stated 'we want you to do the things emunerated in the list'.
Edmund Burke replied, 'It is true you have elected me but not as
a delegate but as a representative in the British Parliament'. This
great luminary laid down the guidelines as to what is expected of
member of a Parliament and what the citizens of the country
should expect from him. According to him a member of Parliament
has the responsibility towards the national matters, towards his
caucus, to the leadership of his party, and he has to have loyalty
to his colleagues also.

Since law making is the primary duty of Parliament, so
Parliament and Parliamentarians should keep in tune with the re-
quirements of the society. While making legislation, member should
always keep in mind the betterment of the public and all-round
development of the country. This in turn will help in promoting
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national integration. Just as the Executive is responsible to Par-
liament, Parliamentarians are equally responsible and answerable
to the public. It is imperative for Parliament as well Parliamentari-
ans to ensure that the benefits of every scherhe, policy and project
should reach even the poorest of the society.

For effectively performing the role of an intermediary be-
tween the citizens and Government, a Parliamentarian should all-
ways maintain constant and close contact with his consttuents.
Because the: majority of the people have reposed confidence and
faith in him, an elected representative should always try to live up
to their expectations. Whether the area fer a particular member of
a Parliament is small or large, he is duty bound to know the
needs and demands of the area. It is true that parliamentary con-
stituencies are very large and in some constituencies,especially in
the hilly areas.it is not practically feasible for members to keep
close and constant liaison, but the member has to devise some
ways through which he can have regular meetings with the elec-
torate of his constituency, hear their grievances and get them
redressed at the earliest.

The constituents expect their member to raise their
grievances in the Legislature and at various other fora. It all could
be possible if he is well acquainted with the rules and regulations
of the HouseFurther more knowledge of rules and regulations will
be useless if a Parlilamentarian or legislator does not have the
technique to use them effectively and at the right time. Under the
rules members are provided with numerous parliamentary devices
with the help of which they can draw the attention of the Govern-
ment and other concerned institutions. For example, a member
can highlight the demands of his areca through Questions.Calling
Attention Motions, Adjournment Motions, Private-Members Bills
and Resoultions,etc. On any matter he can seek information from
the Government through supplementary questions also. While par-
ticipating in the discussion on the Prcsident/Governor's Address
or Speaking on the Budget, he gets an oppportunity to air the
genuine hardships faced by the people. Once a member is elected
hebecomesthe sole judge, for a limited period of time, as to what
his constituents need and he fixes priorities of the work accord-
ingly. If a member misjudges the needs and demands of his con-
stituency, he will probably find it hard to get elected in the next
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elections. It is a common grouse of the public in general that
members once elected visit their constituencies only at the time of
seeking votes during the next elections. Such members have to
face the wrath of the voters.

It is also the duty of every Parliamentarian to educate the
people of his constituency on matters like social and communal
harmony, evil designs of disintegrating the country by anti-na-
tional forces, removal of untouchability, casteism, etc. After all, a
parliamentarian is a person of great influence and status and his
words are widely respected. But he should also know that if he is
to command the confidence and respect of the people he has to
carry all the sections of the constituency with him. Sometimes
there is a clash between the interests of the constituency and the
interests of the nation and sometimes the interests of his constitu-
ency and the interests of the party to which a member belongs.
In this situation a parliamentarian finds himself in very peculiar
positon but he should not be carried away by the directions is-
sued by his party or by the feelings expressed by his electorate,
rather he should judge himself as to what strategy and method
should be adopted. If he thinks that a particular scheme or pro-
gramme or project is not in the interest of his constituency or the
whole area he should convince his party leaders not to implement
such programmes or policies. But if he thinks that the proposed
projects are in the larger interest of the country then it is obliga-
tory on the part of a parliamentarian to make his constituents
understand about the disadvantages if a particular programme is
not implemented. A Parliementarian represents the whole country
and not a territory or a particular class or section. It is important
that he should not act in a parochial manner, and the national
interest must always come first.

Inside the House a Parliamentarian should always behave
in a most disciplined manner during parliamentary proceedings
He should never create any undue hindrances and obstacles in
the smooth functioning of the House. He can serve his country-
men more effectively and to the best of his ability in an orderly
manner. A parliamentarian, if he works with devotion, dedication
and with missionary zeal then only can he justify his role as a true
intermediarv between the citizens and the Government.
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EFFECTIVENESS OF PARLIAMENTARY
CovmMiTTEES IN INFLUENCING
GOVERNMENT POLICIES

H. S. Bhabhra

Parliament is the supreme representative institution of the
people of India. Its primary function is to keep in close touch with
the emerging needs and problems of the people and to voice their
urges and aspirations. It has to keep a vigilant eye and constant
watch on the administration to ensure that laws and public poli-
cies are implemented efliciently and effectively in such a manner
that they do not cause any injustice or undue hardship to any in-
dividual or to any section of the society. Thus Parliament is ex-
pected to exercise an effective check over the actions of the Gov-
ernment. The strength of the Parliament or State Legislature lies
in its ability to scrutinise the political and administrative actions
of the Government.

Michael Rush has rightly remarked that the basic political
function of the Parliament is to examine and question Govern-
ment policy and activity. The select committee on Procedure of the
House of Commons pointed out that Parliamentary control means
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influence, not direct power; advice, not command; criticism, not
obstruction; scrutiny, not initiative; and publicity, not secrecy.

This is a very realistic sense of Parliamentary control which does
not affect any Government.

The wide range and magnitude of Governmental activities
has led Parliament to lay emphasis on law-making and to oversee
the administration simultaneously. But Parliament as a body finds
it difficult to undertake this task because it cannot use the floor-
time for scrutiny of minute details. Therefore, it has deviced
other methods, including various Committee to carry out this
task. The effectiveness of these committees has led to the sugges-
Hons to expand this Committees System on an extensive scale so
as to make the Government more accountable to the Parliament.

Mr. Woodrow Wilson, a former President of the United States -
of America was a strong supporter of the Committee System and
had termed the Committee System as the real work of supervision
and control over the executive. He even went on to record that:

The House sits not for serious discussion, but to sanc-
tion the conclusions of its Committees as rapidly as
possible. It legislates in its Committee rooms not by
determination of majority but by the resoluton of spe-
clally commissioned minorities so that it is not far from
the truth to say that Congress in session is Congress
on public exhibition, while the Congress in its Commit-
tee rooms is Congress at work. .

According to Sir Stafford Cripps, the effectiveness of the
Committee System depends upon (i) bringing together, within the
Committee, a sufficilent number of members of all parties who
would be prepared to take real interest in the subject be the dealt
with; (i) ensuring a degree of continuity of membership and the
attendance as this would enable the members to gain an intimate
and wide knowledge of their subjects which would give them power
to check and control; and (iii) building up an atmosphere of com-
mon endeavour in the Committees based upon desire to develop
best possible administration.

Objectives of the Committee System

The Committees, composed of members of various political
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parties, tend to promote a strong corporate sense which helps to
consider questions on their merits objectively rather than on party
lines. They also tend to promote an elementpf specialisation among
members. Such Committees can usefully examine how the de-
partments have performed with the resources available to them.
Moreover the system of Parliamentary Committees helps in saving
time for the House to discuss important matters and also pre-
vents Parliament from getting lost in details and thereby losing its
hold on matters of policies and broad principles.

Shri G.V.Mavlankar, the First Speaker of the Lok Sabha,
while addressing the first Estimates Committee of the Parliament
also enumerated the principal objectives of legislative Committees
as under :

(1) to associate with and train as large a number of mem-
bers as possible, not only in the ways in which the ad-
ministration is carried on, but also to make them con-
versant with various problems that Governments have
to meet from day to day;

(i1) to exercise control on the executive so that they do not
become oppressive or arbitrary;

(lif)  to influence the policies of Government; and

(iv)  to act in liaison between the Government and the gen-
eral public.

The Committees under the parliamentary democratic sys-
tem are composed of men from diverse disciplines and walks of
life with varying degrees of intelligence and expertise and who are
possessed with a strong corporate sense which would help them
to consider various questions on their merits objectively and from
different angles. The members of such Committees are also sup-
posed to promote an element of specialisation.

A Legislature is said to be at its best in the vigllance shown
and the scrutiny exercised by its Committees without fear or
favour. It will not be an exaggeration to say that the administra-
tion has to be on its toes as they are awarc that any act of
negligence, dishonesty, undue preference, waste of public money
and deliberate delays in furnishing desired material to the Com-
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mittees would be looked into and exposed to public gaze by a
Committee.

A strong Committee System gives content to the concept of
parliamentary accountability and contributes substantially to a
gradual solution of the twin problems of the alienation of the back-
benchers/reluctants and disorders on the floor of the House. It
also gives the backbencher a sense of participation and a sense of
belonging. It also improves information management in Parlia-
ment and ensures a more effective system of deliberation and
decision making.

‘Committees give more time and opportunity to the mem-
bers to make the deep and intense study of selected issues in-
volved. Discussions and deliberations are comparatively pinpointed
and issues are discussed without pride and prejudice. The mem-
bers can better reflect and represent the public grievances on
related issues as they get full opportunity and they can also use
their expertise to review and evaluate the given facts and informa-
tion. Also the Committee has full freedom to take the advice of the

experts on related issues to arrive at right conclusions and deci-
sions.

Genesis

The Committee system is not a new concept for India. It

was in vogue before Independence and before the Constitution of
India came into force.

The Indan Parliament has a well-knit Committee System
through which it exercises its control over the Government. In
fact, the Parliament’s main surveillance over the Government is
exercised through the three financial Committees — Public Acco-
unts Committee, Estimates Committee and Public Undertakings
Committee —which examine in detail the Government expendi-
ture and offer suggestions and criticism, wherever necessary.
These Committees are vested with adequate powers to enable
them to function effectively, and their impact on the administra-
tion has been quite encouraging.

Composition of the Committees

Parliamentary Committees are necessary adjunct to the
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democratic society. These Committees operate as observation posts
and guarantee fair play in the political structure. But the compo-
sition of these Committees 1s very importan{ and needs to be toned
up. As Sir Stafford Cripps had remarked:

Effectiveness of the Committee system depends upon
proper composition and organisation. For effective
functioning of the Committee, it is essential to ap-
point a right member on a particular Committee
and the individual attributes and expertise of the
members should be taken into consideration before
appointing them on the Committees. For example a
member with expertise in financial and economic
matters and background will be more useful for a
financial committee while a member with legal back-
ground can better serve on a Joint Select Commit-
tee on legislation.

Moreover Committees should not be constituted on the
basis of parties but in the interest of the people, so as to reflect
the real public opinion. Members may be taken from all parties on
the basis of their interest in the related subjects and their per-
sonal qualifications. In order to give these Committees a non-
party, non-political colour, it is suggested that the Chairman of
each Committee should be appointed by the Speaker purely on
merits or on seniority and no Chairmanship of any Committee
should be reserved for the ruling party or for the Opposition. Merit
should be the only criterion for appointing the Chairman.

In order to ensure continuity of good and proper personnel
for a Committee, a fair number of experienced members along
with a few new members, who have interest in the subject, should
be appointed to the Committee every year so that the young mem-
bers may get adequate training ensuring availability of good mem-
bers throughout. It has been noticed that membership of more
than one or two Committees by a single member hampers the
working of the Committees. Either they absent themselves from
one or the other committee, or they do not devote their whole-
hearted attention and time to the Committee work. It is, therefore,
advisable that as far as possible one member should be appointed
on one Committee only.
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Improvisation in Existing Committee System

As we have seen, the effective control over the Government
and administration is achieved through the various Committees
appointed by the Parliament/Legislature. But these Committees
need further improvement in their working. Some important
Committees are discussed here in the following pages and sugges-
tions are also given to improve their working.

Presently, the Public Accounts Committee is, to some ex-
tent, "merely an examiner of past events" as its investigations are
related to expenditures already incurred. The audit report of the
Comptroller and Auditor-General upon which it relies and exam-
ines, is presented to the House much later after the actual expen-
diture is incurred. The result is that there are delays and proce-
dural procrastination in the administration. To avoid this meth-
ods should be devised so that audit reports are presented to the
Legislature by the Comptroller and Auditor-General within a pe-
riod of six months of the close of the financial year and Public Ac-
counts Committee should examine these reports expeditiously and
present their report to the Legislature either before or during the
following budget session.

When some important cases of misuse of the public money
or misappropriation orirregularitycome to the notice of the audit
authorities, special reports should be made concurrently during
the year so that the Legislature and the Public Accounts Commit-
tee are seized by the matter while the expenditure is being in-
curred and not after the event.

The Estimates Committee and the Public Undertakings
Committee function only in selected flelds and, therefore, their
area of scrutiny is restricted and the scrutiny itself very often
tends to be a "post-event". The usefulness of these Committees as
cffective instruments to oversee the administration depends to a
great extent on the ability and sincerity of the members, who
must make the optimum use of the occasion of cross-examination
of departmental witnesses. Any irregularities noted in the course

of such searching cross-examination must be strongly criticised
and relentlessly pursued.

A comprehensive control over the administration can be
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achieved through the Committee on Government Assurances. This
Committee is vigllant and performs an active role in vigorously
pursuing the assurances given by the rmment on the floor of
the House. The Committee has to maintaih constant vigilance for
effective probing of the assurances. The statements of action taken,
sought for by the Committee, could reveal a wider range of de-
partmental activities and, therefore, comprehensive control could
be exercised over the Government.

Though there is no tradition to discuss the reports of Esti-
mates Committee, PAC and PUC in either House, these reports
are of considerable significance. The ‘most valuable part of the
report is derived from the oral evidence of the Government Secre-
taries. The oral evidence,besides providing valuable material for
the report, gives an opportunity to the representatives of the ex-
ecutive and of the Legislature to understand each other’'s view-
point after thorough discussion. But sometimes, the time allotted
for such oral examination is too short, and many vital issues are
left undiscussed and the effectiveness of the control of the Parlia-
ment over the administration is reduced considerably.

The most effective control on the executive by the Parlia-
ment is through the financial Committees and the success of an
effective control depends very much on an efficient Chairman. The
effectiveness of these Committees wouldbe enhanced, if the Chair-
man is renominated for a total period of five years in the offices.

The Role of the Legislature Secretariat

The Committees should also be backed up by officers who
are well equipped in Parliamentary procedure and have a keen
sense of duty and broad outlook on the affairs of the State. The
officers of the Committee have to act as the eyes and rars of the
Committees. The effectiveness of the Committees depends to a
great extent upon the efficient functioning of the Parliament or
Assembly Secretariat.

The Committees need adequate Sccretariat support to en-
sure the accountability of the executive effectively. The nature of
the secretarial assistance would depend on whether or not the
Secretariat is independent of the executive. There ought to be
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separate staff attending exclusively to each of the Committees.
The officials attached to the Committees have to be men of calibre
and maturity.

The Legislature Secretariat should ensure that the people
are kept informed of the functioning of the Committees and their
recommendations. A practice should, therefore, be developed to
keep the people informed of the functioning of the Committees
through the Press. Though their proceedings are required to be
kept secret, a press note can be issued regarding subject matter
of examination, broad issues of the examination, witnesses exam-
ined and places visited by the Committees. After the report is
presented to the House, the officer of the Committee should pre-

pare the highlights of the report in brief and supply the same to
the Press for publication.

Target oriented agenda

Our Committees are based on the British model. Many
talented backbenchers in the House get no chance to be ap-
pointed to a major Committee on account of its size. Larger par-
ticipation of backbenchers and Opposition members in greater
number in the matter of scrutinsing and controlling the govern-
ment machineryisvervmuchdesirable. The Chairman ofthe Com-
mittee should conduct its proceedings in an orderly manner and
ensure procurement of satisfactory evidence on each issue to draw
its conclusions. The Chairman is also supposed to ascertain that
no member asks the witness any irrelevant question thereby pro-

viding the witness an opportunity to evade or avoid disclosure of
relevant and categorical information.

While examining a witness, members should up deal with
the subject or issue pinpointedly without any deviation to other
issue. The witnesses should be given adequate time; for appearing
before the Committee so that they may come fully prepared and
bring all facts and figures with them.

While examining a witness, members should deal with
meet the members of sister Committees of other States so that
they can learn from the experience of each other. Last but not the
least,one should not forget the limits within which the Committees
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are required to function. The Committees should restrict their
function within the ambit of the jurisdiction and should desist
from overriding the limits laid down underithe Constitution or the
rules of procedure.

The role of the Committees in a democratic set up is thus
distinguished and demarcated. If they function effectively in a
proper manner and within the ambit of their authority, they may
not find any difficulty in exercising effective control and influence
over the functioning of the executive. One should never forget that
effectiveness of the entire democratic system, however, ultimately
depends upon those who administer and those who are admini-
stered. The following observation of Pandit Jawaharlal Nehru is
of special significance in this context:

Parliamentary democracy demands many virtues; it
demands, of course, ability. It demands certain
devotion to work. But it demands also a large
measure of cooperation, of self-discipline and of
restraint.

A new beginning has been made by the Rules Committee of
the Lok Sabha to make the Parliamentary Committees’ function-
ing more objective and purposeful and to ensure their effective-
ness in influencing the Government policies. Three Subject Com-
mittees on Agriculture, Science and technology, Environment and
Forests are. already in existence. The Rules Committee has
proposed to set up in all seventeen full fledged Standing Commit-
tees covering under their jurisdiction practically all important

Ministries/Departments of the Union Government.
This is certainly a welcome step 1n e ngnt direcuon

aimed at ensuring greater cflcctiveness of the Parliamentary Com-
mittees as it would go a long way in making the executive more
responsive and accountable to the Legislature as also in generat-
ing increased faith among the people in the system of parliamen-

tary democracy.

Conclusion

The role of the Committecs in a democratic set-up is dis-
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tinguished and demarcated and if they function in a proper man-
ner and within the ambit of their authority, they may not find any
difficulty to have proper control and influence over the function-
ing of the Executive.

The Committee system is the surest way in getting work
done in the most efficient manner. However, the existing Commit-
tee system requires some improvement. As the well-known Parlia-
mentary advocate in United Kingdom, Bernard Crick has sug-
gested: “Parliament must improve its own instruments of control,
scrutiny, criticism and suggestion to keep pace with the greater

improvement of efficiency and increase .of size in the departments
of Government”.
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PARLIAMENT AND PoLiTicAL CULTURE
Yudhisthir Das

Political culture has been defined as the “pattern of indi-
vidual attitudes and orientations towards politics among the mem-
bers of a political systém”, by Almond and Powell inComparative
- Politics : A Developmental Approach.

It is the “set of attitudes, beliefs and sentiments which give
order and meaning to a political process and which provide the
underlying assumptions and rules that govern behaviour in the
political system”, according to Lucian W.Pye. Collective ideas,
beliefs and attitudes are transmitted from one generation to
succeeding generation, thereby bequeathing alegacy. Such ideas,
values, attitudes and emotions are offshoots of the congnitive,
affective and evaluative orientations of a people. Further, any
political culture germinates and blooms due to various historical,
socio-economic and geo-political factors.

geo-political factors.

G. A. Almond, Sidney Verba, Lucian Pye, G. B. Powell et.
al., developed the concept of political culture as a tool to gauge
political development and as an instrument for morphological study
of political systems. Political culture has also been taken up as an
indicator for political stability. S. E. Finer and E. Luttwak have
described political systems as mature, developed, low and mini-
mum depending on the level of political culture. In brief, the indi-
ces of political culture are: (i) Cognition of the people regarding
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their system, organization and their political awareness; (ii) accep-
tance of the Government by the people and whether the people
feel that accesion to power is legitimate; (iii) acceptance of orders
of the Government and the feeling that the Government intends
for their good: and (iv) the feeling amongst the people that they
can influence the Government and other power holders.

Given this understanding of political culture Parliament
indeed becomes relevant. The word "Parliament” is etymologically
derived from the Latin Parliamentum meaning post-dinner conver-
sation between monks in their cloisters. The French word pariler
meaning parley or talk is another source and akin in meaning, to
the Latin word. In the 13th Century A.D. when Parliament as an
institution gradually evolved, it mostly functioned as a council to
redress the grievances of the people and only subsequently did it
assume the role of a law-making body. Its role in the supervision
of and enquiry into the perfermance and behaviour of Govern-
ments has widened more recently. Political scientists like Robert
Packenham, who have closely watched the Legislatures particu-
larly of the developing countries in Asia, Africa and Latin America,
are of the opinion that these Assemblies perform the functions of
legitimation, safety-valve, administrative overview, patronage, re-
cruitment, socialisation and training.

Almond has classified political systems into Anglo-Ameri-
can, Continental-European, totalitarian and pre-industrial or par-
tially industrialised. The last one is contextual because it speaks
of a system where a country emerges from the clutches of a
colonial rule and where the political culture of the erstwhile ruler
is super-imposed ever that of the newly independent country. The
synthesis of two cultures may be a factor for legitimation of the
system if there is a charismatic leader, or may result in a violent
rejection in the absence of such lcadership. In such systems a
cult may develop around a particular family or class or caste.

How do we understand Indian political culture? To begin
with, let us trace its genesis. Indian political culture can be traced
back to the vedic ages. The socio-economic factors prevailing dur-
ing that time very much influenced the political concepts. How-
ever, spiritualism and religious feelings influenced political think-
ing and concepts. In spitc of the belief in divine rights of the king,
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there is evidence of some form of social contract. For example the
ruler was allowed a fixed percentage of revenue in lieu of protec-
tion and good governance. Existence of ‘Republics’ points to the
presence of an element of democracy in ancient Indian polity.

The interaction with the West. from about the 18th cen-
tury, gave an impetus to liberal democratic ideas. The Indian
National Congress founded in 1885 became a platform for the
ventilation of the views and opinions of the western educated
Indian intelligentsia Ultimately under the leadership of Mahatma
Gandhi these ideas and the aspirations they bred served as the
catapult for the freedom struggle and Independence.

After Independence the country acquired a political system
based on the Westminster modcl and garnished with liberal demo-
cratic ideas. In the words of D.D.Basu, “The system was improved
upon not by a political revolution, but through the research and
deliberations of a body of eminent representatives of the people
who sought to improve upon the existing system of administra-
tion.”

The Constitution which our founding fathers drafted and
adopted for the naton undoubtedly is ideal. But the moot point is
whether the prevailing political culture is capable of sustaining
the political system. Gone are the days when charismatic leader-
ship could bolster the system in spiteof the absence of a condu-
cive political culture. Mahatma Gandhi had said :

I shall work for an India in which the poorest shall
feel that it is their country, in whose making they
have an effective voice, an India in which there shall
be no high class or low class of people, an India in
which all communities shall live in perfect harmony.
There can be no room in such an India for the curse
of untouchability of curse of intoxicating drinks and
drugs. Women shall enjoy the same rights as men.
Since we shall be at peace with the rest of the world,
we should have the smallest of army imaginable.

One is constrained to conclude, in retrospect, that the
ideals and objectives held dear by the Father of our Nation have
not been fully realized.
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PARLIAMENT As A MuLTI-
FuNcTIONAL INSTITUTION

Hashim Abdul Halim

The dignified aspect of the Parliament is altogether sec-
ondary to its functions. The Parliament needs to be impressive,

and impressive it is but its importance lics not in its appearance
but in what it accomplishes.

The main function of the Parliament is one which we
know quite well. It is the Assembly which elects our Govern-
ment. The accountability of the Executive to the Parliament is
continuous. The moment a Government loses the confidence of
the Parliament it has to stcp down, and another is formed.

The second function of the Parliament is what may be
called an expressive function. It expresses the mind of the In-
dian people on all matters which come before it. How effectively
it does this depends on the pecople in the ultimate analysis. If
the people are able to choose and clect proper representatives to
speak for them then this function will be fulfilled well.
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The third function of the Parliament is what may be called
the teaching function. A great and open Copuncil of able men and
women ought to be able to steer the nation fo towards change
and progress.

Fourthly, the Parliament has what I may call an informing
function, and this is a very important one. Grievances and com-
plaints of the people regarding administrative lapses and miscon-
duct are laid before the Parliament.

Right to information is a vital right of the people and can-
not be abridged except in very exceptional circumstances. It is on
the basis of the information on vital issues that people give their
mandate to the represcntatives in Parliament Parliament is truly
the voice and conscience of the nation, and as such this is a very
important function.

Then there is the function of legislation. It would be pre-
posterous to deny its great importance.

Let us consider what is believed to be the sixth function of
Parliament—financial function. I do not consider that on broad
principles and omitting legal technicalities the Parliament has any
special function with regard to finance different from its functions
with respect to other legislation.

Thus the old notions about the functions of the Parliamen-
tary form of Government must be modified. It must be recognised
that the Parliament does not rule, it only elects the rulers and
among its various functions, the most important is the educative
one. It is a great forum where vital national issues are debated
and national policies formulated.
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ENVIRONMENT AND THE LAw

Shaikh Hassan Haroon

We realise that man is part of nature, not its master, and
that nature is a part of man.

Until the last few centuries men and nature co-existed
peacefully, or at least nature was allowed to function without
undue interference by man. The earth seemed large and its re-
sources inexhaustible, and for those living in earlier times this
was undoubtedly true.

Now teeming populations overcrowd many sections of the
earth. Our industries, agriculture, mining, and cities have ex-
panded and their output and wastes are polluting hitherto unpol-
luted land, air and water, and are rapidly depleting the non-
renewable earth resources on which all depend. Even more dis-
turbingly, the combined overcrowding, pollution, and depletion
are threatening the natural cycles.

Some scientific extrapolations go further. They logically show
that if the present exponential expansion of populations continue
the result will be catastrophe-starvation and collapse of man and
civilization. The planet, in such an event, could become uninhab-
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itable.

The present and future generations are facing a threat on
account of serious deterioration of envirdhment and natural re-
sources. Developmental activities are leading in many instances,
to pollution of air, water and soil. Our life support systems are
under stress. Due to widespread poverty there is growth of slums
which create health problems and lead to spread of disease:
Industrial activities have aggravated problems relating to over-
crowding, shortage of potable water, facilities for safe disposal of
domestic and industrial wastes. Hazards of industrial accidents
and risk of exposure to toxic material have multiplied. River sys-
tems and other ground water sources are severely polluted by in-
dustrial effluents and sewage. Nuclear testing practices should
also be checked. The disposal of nuclcar waste is proving to be a
serious problem.

There is heavy loss of forest land due to destruction of
forests and of habitats rich in genetic diversity. To stop this,
conservation methods have to be developed to protect nature.
Many plant and animal species are becoming extinct, as well as
habitats rich in genctic resources such as tropical rain forests.
Degradation of wet lands must be checked at all levels as these wet
lands are home to rich flora and fauna, including migratory birds.

The rapid growth of populations should be controlled through
family planning programmes and also public education to con-
vince people that their individual contributions would be nece-
sary. The concept of “zcro population growth” needs to be adopted
as national policy. Legislative measures may be proposed to per-
suade population limitation, for example, by prohibiting the per-
sons who have large families from fighting elections. Even the
taxation system may be changed to favour small families rather
than large families. Research on safe and effective family planning
methods must be encouraged. There is no way to reduce the
growth of population other than continution of better methods of
birth control, better education and a better standard of living for
all.

The vast tracts of lands which are rich in mineral wealth
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such as gold, manganese, iron ore, bauxite, coal should be under
Government control. While extracting mineral ore, large pits are
created in the form of craters which leave big scars over the area.
These big pits can be developed into beautiful picnic spots by
converting them into fish ponds and surrounding areas may be
made green by growing trees and encouraging vegetation.

Supersonic and other aircrafts flying in the troposphere in
the first ten miles of the atmosphere have already increased cir-
rus-cloudiness in areas such as the eastern part of the United
States. The water vapour and particles they emit could also affect
the ozone layer that shields the earth, and could contribute to
further cloudiness. The main danger here is that the hydrocarbon
emissions from aircrafts might react with sunlight to produce
smog.

Oil spills, such as have occured recently, have an adverse
effect on marine life. They might possibly interfere with evapora-
tion and rainfall. The spills directly poison such filter feeders as
clams, oysters, fish and many birds, and in turn affect all life
dependent or feeding on them. Noise is another pollutant whose
effect on human health and well being may have to be taken into
consideration. In all cities, and particularly in metroplises, noises
is strident and constant.

Toxic gases are rcleascd by the burning of fossil fuels. This
important source of energy has, thercfore, to be carefully man-

aged and utilised in a sustainable energy generation and utilisa-
tion strategy.

There is a threat from global environmental phenomecna
such as possible changes in the tcmperature and precipitation,
destruction of ozone shicld and extinction of rare flora and fauna.
This problem may be tackled by reducing and phasing out sub-
stances depleting the ozone laycr.

We may bear in mind that earths's land area is not ex-
pandable and therefore nceds greater care. Most of the available
land is already in use. Only a little more can perhaps be brought
into cultivation or would be suitable for industry.
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There is increasing evidence that large scale use of fertiliz-
ers and pesticides may prove to be destr*ct:lvc in the long run.
There is already evidence that the “green revolution”™ was not
entirely without negative results.

At the individual level, we can refrain from using products
containing Chloro Fluro Carbons (CFCs), and making unneces-
sary automobile journeys. Unnecessary energy use should be
curtailed and recycling should be promoted. The researches in
solar energy, wave energy, wind energy. etc., may be encouraged
to conserve fossil fuels.

Global arms peoliferation has also had an adverse environ-
mental fall-out.

Recognising that environmental pollution is one of twenti-
eth century's biggest hazards, the United Nations convened the
Stockholm conference on Human Environment in 1972. More
recently plans for international action against environmental deg-
radation were chalked out at the Earth Summit in Rio de Janeiro
in June, 1992.

We may, in conclusion, make a brief mention of some im-
portant environment related legislations in India.

(1] Water Pollution : The River Boards Act, 1956; The
Merchant Shipping (Amendment) Act, 1970; The Water
(Prevention and Control of Pollution) Act, 1974; The
Water (Prevention and Control of Pollution) Cess Act,

1977.

(i) Air Pollution : The Factories Act, 1948; The Indus-
tries (Development and Regulation) Act, 1951; The
Air (Prevention and Control of Pollution) Act, 1981.

(i)  Radiation : The Atomic Energy Act, 1962.
(iv) Pesticides : The Insecticides Act, 1968.

Some others are, The Prevention of Food Adulteration
Act,1954; The Ancient Monuments and Archaeological Sites and
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Remains Act, 1958; The Wild Life (Protection) Act, 1972; The Ur-
ban Land (Ceiling and Regulation) Act, 1976.

In addition there are State enactments regarding water pol-
lution, smoke and pest control, and land utilization and improve-
ment. The Government of India has also a separate department to
deal with environment protection. The parliament has a Subject
Committee on Environment and Forest to study the issues.

Humankind must learn to coexist with nature in harmony
and peace. Only then will our vulncrable planct remain a safe
habitat for future gencrations.
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PARLIAMENTARY AND PRESIDENTIAL SYSTEMS

T. S. Negi

The United States of America has a presidential system of
Government. Under this system, the Parliament is designated as
‘Congress’ : the lower House known as the House of Representa-
tives and the Upper one as the Senate. The comparison between
parliamentary and presidential systems is really speaking be-
tween the Executive presidential system and the Cabinet system.
In the Cabinet system the Council of Ministers bears a collective
responsibility and answerability to the Parliament to a much
greater degree than the President and his colleagues have in the
presidential system.

While comparing these two systems and advocating the
presidential system for India, one has to remember the vastness
of the country, its diversities geographically as well as otherwise.
The founding fathers of the Constitution were those towering per-
sonalities who had sacrificed so much for the country and served
the land and its people for decades. The later generations have
inherited much by way of wisdom, knowledge and experience from
them. The members of the Constituent Assembly had studied
various Constitutions of the world before giving a final shape to
our present Constitution. I am firmly of the opinion that rather
than hastily drawing a conclusion ab initio, that the system in
force basically needs a change to the Presidential one, we have to
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examine what exactly is wrong with the present system. Is the
very system wrong or is it that the human material which has
been manning it has failed jt? We must never lose sight of the
liberal provisions of the Constitution which allow amendments to
the Constitution. There is ample scope for amending any part of
the Constitution except its basic structure. In the last four dec-
ades, 72 amendments have already been given effect to. The basic
features of the Constitution are such unchallengeable pillars of
parliamentary democracy which shall have to be retained in presi-
dential system also except ofcoursefor a dictatorial or an oligar-
ichal President or in any distortion of democracy based on adult
franchise. '

For instance, regarding the respectability, authority, im-
partiality and the non-partisan nature of the august office of the
Speaker, who is supposed to be the spokesman for, and the sum-
mit of the very spirit of parliamentary democracy, it is not the
Constitution which is defective but it is we Indians who have
betrayed the spirit of the Constitution. Likewise, the Zero Hour
and the Zero Hour -like atmosphere even otherwise is not the
result of the Constitution but of the way we have chosen to work
the Constitution. Defections, like AIDS.will not automatically be
rooted out just because there will be a President instead of a
‘Prime Minister. Nor will the presidential system, simply by being
such a system, cure the ill effects of multiplicity of parties. Actu-
ally, the very working of our Constitution would be easier in a
certain sense if we do not have more than three well defined
parties. In a country like ours we need not insist on just two
parties. It will take much longer than the foreseeable future for a
bi-party svstem to arrive.

If one is really serious about the debate then let us look at
the problem with a two-pronged approach. First let those who are
for the presidential system work out at least the clear-cut broad
outlines of the presidential system. What will be the shape of
things in the States? Will there be elected Governors as in the
U.S.A.? As for those who share the belief that the present parlia-
mentary system is reasonably sound but needs some improve-
ments, they should also sit down and chalk out the defects and
the desired changes. In the meanwhile,we all should strive for a
tri-partite polarisation.
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ANTI-DEFECTION LAW— SpPLIT IN PARTIES

D. Sripada Rao

Ever since the split in the Telugu Desam Party and Janata
Dal in the Tenth Lok Sabha, very eminent and responsible per-
sons have pleaded for a new look at the Anti-Defection law en-
shrined in the Tenth Sechedule to the Constitution of India. The
first reaction is to attribute every malady to the provisions of law
ignoring the conduct of those who are responsible for the implem-
entation of the Act. Is the Anti-Defection law really responsible for
the present plight ?

One of the most important provisions in the Anti-Defection
law is the split in the Legislature Parties. The whole gamut of case
law on defections in Parliament and State Legislatures which has
so far emerged pertains prominently to this aspect apart from a
very few cases on other issues. According to para 3 of the Tenth
Schedule, a member of the House shall not be disqualified on

the ground that he has voluntarily given up his membership of
his originai political party if he makes a claim that he and any
other membper of his Legislature Party constitute a group repre-
senting a faction which has arisen as a result of split in his
original political party and such group consists of not less than
1/3rd of the membership of such Legislature Party. This provision
can be interpreted in two different ways. One interpretation is
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that a split in the original political party of a member is a condi-
tion precedent to recognising a split in the Legislature Party by
the Speaker.Another interpretation which almost all the Presiding
Officers had so far consistently followed is that the Speaker is not
concerned to see whether there was a split in the original political
party or not before formalising the split in the Legislature Party.
What the Speaker is required to do is to ascertain whether or not
the faction seeking split consists of not less than 1/3rd of the
members of the Legislature Party. If this requirement is satisfied
the Speaker is bound to recognise split, irrespective of whether
there was split in the party outside the House. Another problem
that has cropped up in the context of split is whether it is a one
time phenomenon taking place at a particular point of time or is it
a conitinuous process where every member dets some time to

make up his or her mind to decide which faction he or she should
join.

The fundamntal object of the Anti-Defection law is to cure
the malady of unprincipled defection of legistaors, at the same
time, giving scope for realignment of forces by way of merger and
split of politicalpartiesion ideological moorings. Alignments can be
advanced not only for deserting parties but also for not deserting.
But, all defections cannot be termed as unprincipled. The phe-
nomenon of defection was not unknown to older democracies. In
India too a number of stalwarts had changed their political alle-
glance at one timeor the other in the past, purely influenced by
honest differences with the leadership of the party. The emerging
political situation in India at the moment is, however, alarming.

The question whether para 3 of the Tenth Schedule is
capable of admiting two interpretations is a moot point for consid-
eration if it is read with contemporaneous provisions of the said
Schedule. Clause (b) of paragraph 1 interprets 'legislature party'
in relation to a member of a House belonging to any political party
in accordance with the provisions of praragraph 2 or paragraph 3
or,as the case may be, paragraph 4 as the group consisting of all
the members of that House for the time being belonging to that
political party in accordance with the said provisions. Clause (c) of
the sald paragraph interprets ‘orginal political party' in relation
to member of a House as the political party to which he belongs
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for the purposes of sub-paragraph (1) of paragraph 2.
Explanation (a) in sub-paragraph (1) of para 2 says that an elected
member of a House hall be deemed to belong to the political party.
if any, by which he was set up a candidate for election as such
member. ‘Original political party’ and ‘Legislature Party’ at the
commencement of a particular Lok Sabha/Assembly in the first
generaion is the political party which set up the member for
election as such member. In the first generation the ‘original
political party’ refers only to the ‘political party’ which set up the
member for election. The Anti-Defection law makes a clear dis-
tinction between the ‘original political party’ which functions
outside the House and the ‘Legislature Party’ in the House.

Every member who takes his seat in the House after the
commencement of the Disqualification Rules, 1985 made under
the Tenth Schedule must deposit his election certificate issued by
the Election Commission unde the Representation of People Act,
1951 with the Secretary-General/Secretary before making and
subscribing an oath or affirmation under article 99 or 188 in
- accordance with rule 4(2) of the said rules. On the basis of the
return certificates, the group of members elected on a party label
automatically constitutes the Legislature wing of such party upon
the constitution of the House. No member has the option to join
any other political party at this juncture. The Tenth Schedule has
its operation in relation to an elected member or a nominated
member or a nominated member belonging to a political party
from the date of his or her election or publication of nomination
to the House in the Gazette. The Tenth Schedule provides for two
kinds of disqualifications for being a member of the House : (i)
voluntarily giving up the membership of political party and (ii)
voting or abstaining from voting contrary to the direction of the
party which set up the member in the election. The political party
referred to in para 2 (1) and the original political party referred to
in paras 3 and 4 is one and the same in the first generation. Para
3 speaks of a split in original political party. In the first generation
it is none other than the party which set up the member for
election within the meaning of Clause (c) of para 1 read with
explanation (a) and (b) (i) in sub-para (1) of para 2. The Tenth
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Schedule nowhere speaks of split in the Legislature Party. Para 3
says that the Legislature Party which eventually comes into
existence must be an off-shoot of split in original political party
outside the House and such group of legislature party shall
command a strength of not less than 1/3rd of the members of the
Legislature Party as it constituted originally on the basis of
election returns filed by members under rule 4 (2) of the Disquali-
fication Rules. Clause (b) of para 3 says that from the time of the
split such a faction namely the breakaway group from the original
political party outside-the House shall be deemed to be the
political party to which he belongs for purposes of para 2 (1) and
it shall deemed to be his original political party for purposes of the
said paragraph. It means, in the event of any further split in terms
of para 3, there must be split in the hreakaway faction of the
original political party. It is argued in some quarters that there is
aneed to define the political party and to lay down conditions for
its recognition for purposes of Anti-Defection law in as much as
para 3 of the Tenth Schedule says to the effect that the breakaway
faction following the split would be deemed to be the political party
for purposes of para 2 (1). In the light of the above, there is noneed
for such a definition. The breakaway faction of the original
political party is the political party to which the member belongs
within the meaning of Clause (b) of para 3. On the basis of rule 4
(2), the members who are elected on a party label shall constitute
the Legislature Party in the House and hence there is neither need
nor scope for recognising the party.

The next point for consideration is whether the Speaker is
bound to inquire into the split in the original political party before
forming the split in the Legislature Party. Party system is an
integral part of parliamentary form of Government and members
have a dual role —they represent a party and also a constituency.
Even prior to the enactment of the Tenth Schedule the party or-
ganisation and functioning outside the House was taken into con-
sideration by the Speaker while recognising political parties in the
House. Direction 121 issued by the Speaker, Lok Sabha on recog-
nition of parties which was more or less adhered to by all the
Speakers of State Legislative Assemblies reads :
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In recognising a Parliamentary Party or Group, the Speaker
shall take into consideration the following principles :

(1) An association of members whd propose to form a Par-
liamentary Party —

(a) shall have announced at the time of the general
elections a distinct ideology and performance of par-
limentary work on which they have been returned to the
House;

(b) shall have an organisation both inside and outside
the House; and )

(c) shall have at least a strength equal to the quorum
fixed to constituting a sitting of the House, that is one-

tenth of the total number of members of the House.
If any party fails to command the required minimum

strength i.e. one-tenth of the total membership and satisfies the
other two conditions, it is regarded as a parliamentary group
provided its membership is at least thirty. Thus, according to the
present enactment or according to the direction of the Speaker,
Lok Sabha, the Speaker is bound to inquire whether the Legisla-
ture Party has an organisation outside the House with an ideology
and programme of work announced at the time of generl elections
either for recognition or for split. However, with the encatment of
Anti-Defection law, direction 121 has no force in the light of rule
4(2) of the Anti-Defection rules in regard to recognition of parties.
But the spirit of the direction is incorporated in paras 3 and 4 of
the Tenth Schedule for purpose of split and merger.

Another question for consideration is when the Speaker is
expected to inquire into the split. The only occasion afforded for
the Speaker under the Schedule is to cause such inquiry when he
recieves a proper petition under the rules seeking the disqualifi-
cation of a member. Till such time, the Speaker has no authority
under the Schedule to go into the question of split. In such an
eventuality, if member whose disqualification as a member of the
House is sought claims that he and any other member of his
Legislature Party constitutes a group representing a faction which
has arisen as a result of split in his original political party or such
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group consists of not less than 1/3rd of the strength of the
Legislature party, then the Speaker causes an inquiry. In such an
inquiry, he is bound to ascertain whether there was a split in the
original political party of the member on whose label he was
elected. It is not that a mere 1/3rd of the members of a particular
Legislature Party can go to the Speaker overnight and announce
their intention to break away from their political party. The dis-
qualification mentioned in the Schedule is for voluntarily giving
up the membership of the political party on the label on which he
was elected. The Speaker cannot save the member from disquali-
fication without inquiring, in the first instance, whether there is a
split in the party outside the House by merely confining himself to
arithmetics of Legislature Party membership. If the function of the
Speaker under the code is to ascertain the numbers there is no
need to evolve an elaborate and detailed procedure for inquiry
involving the service of the prestigious Committee on Privileges.
The inquiry contemplated unde the Schedule or the rules made
there under takes into its fold the split in the party outside. The
Speakers, however, thought in their wisdom that they were not
concerned with what has been happening outside the House. if
that be the case they have no authority whatsoever to take
cognizance of the expulsion of members from the parties which
was not contemplated by the Schedule and declare the expelled
members as unattached. The Speakers of Andhra Pradesh and
Kerala legislative Assemblies took cognizance of acts of certain
members outside the House and declared them as disqualified to
be the members of the House.

It is not as though the Schedule does not take into its fold
the outside events and organisation. The Schedule mentions the
direction of the political parties, etc. in Clause (b) of sub-para (1)
of para 2. The direction to a member of the House can be from a
functionary of a political party outside the House according to the
constitution of the respective parties. The label which a member
carries and ultimately goes to constitute his Legislature Party
under rule 4(2) is an agency outside the House. A member is
disqualified for giving up that label and not the membership of the
Legislature Party. The operation of the Schedule is not exclusively
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intramural or confined to the four walls of the House, where the
Speaker’s writ runs. If the intention of the Parliament in enacting
the Schedule is to confine the Speaket merely to count the
numbers of the Legislature Party there is no need to mention 'the
original political party' in paras 3 and 4 in connection with split
or merger. There is an inbuilt mechanism in the Schedule to
maintain nexus between the political party and the Legislature
Party which is essential for the effective functioning of parliamen-
tary form of Government. The Schedule casts a duty on the
Speaker not to lose sight of the nexus while formalising the split
or merger. A party split outside the House without the support of
1/3rd members inside the House renders it towipe out its identity
in the House and the members who engineer a split in Legislature
Party without there being a corresponding split in the party
outside make themselves vulnerable to forego their seat in the
House albeit their command over 1/3rd legislature party.

A further question is whether split is a one time affair or a
continuous process allowing the members to make up their mind
as to which facton they should join. According to Anti-Defection
law split is a continuous process. from the time of split in the
original political party outside the House till the question of
disqualification of a member comes before the Speaker and till he
makes an inquiry, and gives his verdict.

Anti-Defection law does not confer the role of arbiter upon
the Speaker to decide and recognise split and merger of parties
save in appropriate proceedings for disqualification. In such
proceedings the Speaker is bound to inquire into the split of
original political party. So far, the Speakers acted on the represen-
tation of certain members foisting the split in Legislature Party
without a corresponding split in the original political party and in
the said proceedings what they decided was whether the breaka-
way faction has the required strength or not at the appropriate
time of break or whether the expelled members could be joined
with the break away faction to satisfy the number game. In this
light, the split was considered as one time phenomenon.
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Therefore, para (3) is incapable of admitting two interpre-
tations. If there be any doubt whether para 3 can be interpreted
in two ways the Supreme Court can be involved through a proper
Presidential rference to ascertain the true legal position before
embarking upon changing the law. In fact there is no flaw in the
Tenth Schedule as pointed out by several eminent people insofar
as the split is concerned.

The Anti-Defection law as it was originally introduced in
parliament contained a provision to disqualify a member from
being member of the House if he is expelled from the party. But
this provision was dropped as a result of agreement among the
parties. The Tenth Schedule as it emerged finally from the two
Houses of Parliament does not contain provision for disqualifying
amember on the ground of expulsion. According to the Schedule,
every member is either elected on a party symbol or not set up by
any political party or nominated belonging to a party or otherwise.
The term ‘unattached' is foreign to the Tenth Schedule. When it is

not permitted by the Schedule for member to voluntarily give up
his membership ot the party as a corouary it is not open to his
party to expel him. Even if a party endeavours to expel a member
the Speaker has no authority under the Anti-Defection law to take
cognizance of expulsion and declare him as unattached. However,
the expelled member continues to belong to the political party on
whose label he was elected and has the right to chose to which
faction he has to join in the event of a split in the original political
party. Till such time he makes up his mind he belongings to the
party on whose label he was elected.
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ANTI-DEFECTION LAw
— PROBLEMS AND PROSPECTS

Ghulam Sarwar

The success or failure of a constitution depends much on
the quality of the people who happen to work with it and less on
the words used in it . While replying to the critics of the Consti-
tuion, Dr. Ambedkar had observed:

I shall not therefore enter into the merits of the
Constitution. Because I fcel, however good a
constitution may be, it is sure to turn out bad be-
cause those who are called to work it, happen to be
a bad lot. However bad a Constitution may be, it
may turn out to be good if those who arc called to
work it, happen to be a good lot.

After the Fourth Gencral Elections and following the for-
mation of Coalition Governments in many States in India, defec-
tions became a regular phenomenon. Following the widespread
concern over the problem of ploitical defections, Lok Sabha passed
a resolution on 8 December 1967 sctting up a committec to go
into it. A Committee was thus constituted with the then Union
Home Minister Shri Y.B. Chavan as Chairman and with experts
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and members of different political parties. The report of the Com-
mittee was laid on the Table of Lok Sabha on 28 February 1968.
While the report was being considered, it was felt that a constitution
amendment Bill should be introduced to consider the problem of
representatives changing their allegiance from one party to an-
other and their crossing the floor.

In order to give effect to therecommendations of the Com-
mitee the then Home Minister of India, Shri Umashankar Dixit
intorduced a Constitution Amendment' Bill on 16 May 1973. The
Statement of Objects and Reasons appended to the Bill sought to
amend the Constitution with a view to disqualifying a defector
from his continued membership of the Legislature. The Bill was
referred to a Joint Committee of the two Houses of Parliament.
Before the Committee could report back to the House, the Lok
Sabha was dissolved and the Bill lapsed. During the period of
Janata Party rule, another Bill was introduced on 28 August
1978. But it was opposed at the stage of introduction itself by
some ruling party members and the Opposition and the Bill was
withdrawn by the leave of the House. On 24 January 1985 again
a Constitution Amendment Bill was introduced in the Lok Sabha
and following its passing in both the Houses, the Fifty-second
enactment of the Constitution came into existence resulting in
the conclusion of the Tenth Schedule in the Constitution. This
amendment, generally known as the Anti-Defection Law, aims to
prevent floor-crossing which is an unhealthy practice in the func-
tioning of the Legislatures.

Since the Fifty-second constitutional amendment has come
into force there have been many cases where a decision has been
taken by Speakers of Lok Sabha and also by several Speakers of
various States and Union Territory Assemblies. I would confine
myself to the instances and decisions of Lok Sabha and would
like to cite here one or two salient features of the cases decided by -
the Lok Sabha Speaker under the Tenth Schedule.

Paragraph 6 of the Tenth Schedule of the Constitution
says:

If any question arises as to whether a member of a
house has become subject to disqualification under
this Schedule, the question shall be referred for the
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decision of the Chairman, or as the case may be,the
Speaker of such House and his decision shall be

On 27 December 1990, the then Lok Sabha Speaker, Shri
Rabi Ray informed the House that a notice was received from the
Registrar, Delhi High Court, requiring him to arrange to show
cause in connection with a Civil writ Petition which, inter clia,
sought to challenge the validity and constitutionality of paragraph
6 and 7 of the Tenth Schedule. On 8 Janurary 1991, the Speaker
again informed the House that the High Court of Delhi, through
its Registrar, had forwarded the same day a copy of an interim
order passed by the division bench of the High Court ‘directing
that all the petitions presented before the Speaker under the
Tenth Schedule shall not be proceeded with or pursued by the
petitioners.

On 11 January 1991 the Lok Sabha Speaker informed the
House that he had received another letter on the same day from
the Registrar of the High Court of Delhi forwarding therewith a
copy of an order passed by the full bench of High Court of Delhi
on 11 January 1991. The full bench had passed the orders that
they were prima_facie of the opinion that the Speaker had jurisdic-
tion to decide the question of disqualification of members of Lok
Sabha under paragraph 6 of the Tenth Schedule and the rules
framed thereunder on the petitions presented to him and accord-
ingly they had vacated the interim order passed by them on 8
January 1991.

Anti-Defection Rules of Bihar Vidhan Sabha

The members of the Bihar Vidhan Sabha (Disqualification
on Grounds of Defection) Rules, 1986 as framed by the Speaker
under the provisions of the Tenth Schedule were laid on the Table
of the Bihar Vidhan Sabha on 20 August, 1986 and came into
force with effect from 20 September 1986. According to the Rules.
the leaders of all Legislature parties in the House are to furnish to
the Speaker of the Bihar Vidhan Sabha a statement containing
the names of members of such Legislature Party, a copy of the
Rules and Regulations and Constitution of the political party con-
cerned, etc. within thirty days after the first sitting of the House
or where such Legislature party is formed after the first sitting
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within thirty days after its formation or in either case within such
further period as the Speaker may for sufficient cause allow. It is
the duty of the leader of Legislature Party or a person authorised
by him to inform the Speaker about the changes that take place
in the strength of the party or in its rules, regulationsconstitu-
tion, etc. and also to communicate to the Speaker any instance of
a member of the party voting or abstaining from voting in the
House contrary to any direction issued by such political party
without obtaining the prior permission of such party, person or
authority. The Rules also lay down that every member must indi-
vidually furnish to the Speaker a statement giving details of his
party affiliation as on the date of election or nomination. Accord-
ing to Rules no reference of any question as to whether a member
has become subject to disqualification shall be made except by a
petition in relation to such membcer made in writing to the Speaker
by any other member. The petition so reccived may then be con-
sidered by the Speaker to dctermine the question whether a mem-
ber has become subject to disqualification.

Today, Anti-Defection Law is questioned on political legal
and constitutional grounds. After the coming into force of the
Tenth Schedule and the Rules framed thercunder, if a member of
a political party is expelled from his party, he is treated as an
unattached member in the House. So far as the jurisdiction of the
fifty-second Amendment Act, 1985 and the Rules are concerned,
there is no provision for a situation where a memmber is expelled
from his political party for his activities outside the House or a
conflict between the leaders of the party and a member.

In this regard an issue arises that the Tenth Schedule and
the Rules framed by the Speaker of the Bihar Vidhan Sabha do
not stipulate the existence of an unattached member. In such a
situation, the question is whether the Speaker is empowered to
declare a member who has been expelled from his party for his
activities outside the House, as unattached. Neither the Tenth
Schedule nor the Rules provide for the existance of an unattached
member.

Another question for consideration is whether an unat-
tached member can be included again in the original party ? What
would be the facts of the decision of the Speaker regarding unat-
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tached position of the member? On these aspects, Anti-Defection
Law is silent. {

In one instance, the Chief Whip of the Janata Dal Lagjsla-
ture Party, Shri Upendra Prasad Verma formally filed Form 2 vide
Rule 3(c) of the Members of Bihar Vidhan Sabha (Disqualification
on Ground of Defection) Rules, 1986, saying that Shri Mahtab Lal
Singh, who was in Janata dal and was a member of Janata Dal
Legislature Party, was absent during voting on a motion of confi-
dence in the Council of Ministers on 22 November 1990 in spite
of the fact that the Chief Whip had directed him to be present in
the House and vote for the motion. It was declared in para 2 of
the proforma that on 23 November 1990 the matter was consid-
ered and his absence was not condoned. There was no other alter-
native but to proceed to take action and the member concerned
was informed that the Chief Whip vide his letter dated 21 Decem-
ber 199G had reiterated that in spites of a whip issued to mem-
bers, shri Mahtab Lal Singh was absent without any prior permis-
sion or even information to the Chief Whip. Thus he had violated
the whip and had done so deliberately. On requcst by the con-
cerned member, the speaker gave him a personal hearing but his
explanation was irrelevant.

In this regard the constitutional provision is very clear. The
concerned member did not communicate to his party functionar-
ies, rather wrote a two-line letter to the Speaker, only to intimate
that he was ill and could not attend the Session. In the letter also
he stated that it was only for the information of the Speaker.

The Speaker gave his judgement and declared that Shri
Mahtab Lal Singh had incurred disqualification for being a mem-
ber of the Vidhan Sabha under article 191 (2) of the Constitution
and in terms of paragraph 2 (1) (b) of the Tenth Schedule. Accord-
ingly, the aforesaid member ceased to be a member of the Vidhan
Sabha with immediate effect and his seat thereupon felll vacant.

Subsequently, Shri Mahtab Lal Singh flled a writ petition
in the Patna High Court challenging the order of the Speaker. The
case is still pending in the High Court.
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Here, I would like to mention that there is a provision in
the Tenth Schedule that no Court shall have any jurisdiction in
respect of any matter connected with the disqualification of a
member of House. But this provision had been decleared as being
ultra vires of the Constitution by a full bench of the Punjab and
Haryana High Court. In appeal against the order of the Punjab
and Haryana High Court, the Supreme court also observed that
the court has jurisdiction to review the case.

Several constitutional experts and jurists have pointed out
some shortcomings in the Anti-Defection Law. According to them,
the implementation of the present law is difficult as it leaves so.
many problems unsolved,though it is supposed to curb the evil of
defection. To my mind, provisions should be made to deal with the
unsolved problems like split in party, merger of party or parties,
outside activities of the Legislators,etc. Realising the difficulties, I
am of the view that there is suflicient ground or need to amend
the Anti-Defection Law.
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ConsTiTUuTION OF INDIA AS AN
INSTRUMENT OF Economic
GRrRowTH AND SociAL JUSTICE

Ishwar Singh

India has gone a long way in terms of economic growth
during the past years. As regards achievements, perhaps one could
say that during the past four decades India has had many im-
pressive gains. Today, India can manufacture a wide variety of
industrial goods and it is self-reliant in regard to its essential
needs. India has been able to place herself in the list of top
industrialised nations of the world. Substantial progress has been
achieved in the development of the Indian economy in terms of
increase in output investment, saving, industrialisation, self-suffi-
ciency in scientific, technological and entrepreneurial manpower.
No other developing country, except China, could boast of a so-
phisticated industrial base that India possesses today. A country
that imported even pins at the time of its independence is capable
of producing steel, cement and fertiliser plants. Its achievements
in the field of space, telecommunications and computer are highly
impressive.

The Government of India established the Planning Com-
mission in March, 1950 to prepare a plan for the most effective
and balanced utilisation of the country's resources. It has since
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then been functioning as the nodal agency of economic planning.
Theaimofthese plainswas towards establishing a more egalitarian
society. Poverty elimination was only a part of it. The programme
envisaged abolition of privileges by birth, caste and community.
Several welcome steps were successfully taken in this direction.
The institution of princes was abolished; Zamindari was done
away with, tenants were given security of tenure and fixation of
rents and overall development of citizens had been raised.

The Constitution of India has entrusted us with the task of
nation-building, of transforming an ancient civilization into a mod-
ern political society, of evolving a secular, nationally integrated
and democratic Indian society, which guaranteed freedom, equal-
ity and social justice to all its citizens without discrimination of
caste, creed, religion and sex.

It should be our endeavour to improve the quality of life of
millions of our people who are living in want and deprivation. The
betterment of the rural poor should receive the Government's
closest attention. The Government has to develop appropriate link-
ages so that the pressure cn land in rural areas is eased and
more employment opportunitics are generated with a view to tack-
ling the problems of unemployment, under employment and low
incomes. Administration has to be made more responsive and we
have to ensure that every rupee spent on development reaches
the intended beneficiaries. Existing policies on financial assis-
tance need expansion for rural housing and primary health in
rural areas.

The very Preamble of our Constitution gives us a resolution
to build India into a Sovereign, Socialist, Secular, Democratic Re-
public and to secure to all its citizens social, political and eco-
nomic justice. It guarantees equality of status and of opportunity.
It also guarantees liberty and fraternity. We are proud of our laws,
which have great vision and depth. It is true that we have not
been able to apply them in the measure that we had intended-
The laws which effect social problem, especially like untouchabil-
ity, women’s rights and other such areas are to be tackled on a
multiple front. There are now two great objects to be achieved,

one to see that the laws are just, the other that they are justly ad-
ministered.
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Economic Growth

The Constitution of India provides ample recognition to
freedom of economic activity. The Directive Principles of State
Policy ensures the economic development of the citizens. Article
39 reads :

The State shall, in particular, direct its policy towards se-
curing :

(a) that the citizens, men and women equally, have the
right to an adequate means to livelihood;

(b) that the ownership and control of the material resources
of the community are so distributed as best to subserve
the common good;

(c) that the operation of the economic system does not
result in the concentration of wealth and means of pro-
duction to the common detriment;

(d) that there is equal pay for equal work for both men and
women;

(e) that the health and strength of workers, men and women,
and the tendcr-age of children are not abused and that
citizens are not forced by economic necessity to enter
avocations unsuited to their age or strength;

M that children are given opportunities and facilities to
develop in a healthy manner and in conditions of free-
dom and dignity and that children and youth are pro-
tected against exploitation and against morai and ma-
terial abandonment.

The Fundamental Rights and the Directive Principles con-
stitute the conscience of our Constitution. The purpose of the
Fundamental Rights is to create an cgalitarian society, to free all
citizens from coercion or restriction by society and to make liberty
available for all. The purpose of Directive Principles is to fix cer-
tain social and economic goals for immeciate attainment by bring-
ing about a non-violent social revolution. The Constitution seeks
to fulfil the basic needs of the common man and to change the
structure of the socicty through such a social revolution. It aims
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at making the Indian masses free in the positive sense. Without
honestly implementing the Directives Principles, it is not possible
to achieve the welfare  State as contemplated by the Constitution.

Privatisation

Article 19 (1) (g) ensures freedom to practice any profession
and to carry on any trade, business or occupation. Similarly,
trade, commerce and intercourse between and among States shall
be free (article 31). The right to property (article 300-A), though no
longer a Fundamental Right, is nevertheless powerful enough as a

constitutional right to command respect for private property in
any State.

In order that "privatisation" measures conform to the con-
stitutional schemes, these must satisfy the goal values of the
cardinal Directive Principles of State Policy embodied in articles
8(1) and (2) and 39(a), (b) and (c). Even on a pragmatic view, the
Constitution prescribes pathways to "privatisation". Article 43-A
mandates that the State shall take steps by suitable legislation or
in any other way to secure the participation of workers in the
management of undertakings, establishments or other organisa-
tions engaged in any industry.

Planning

The planning system adopted in the country is worth high-
lighting. Although planning is a concurrent subject in the
Constitution, the areas of development are clearly earmarked for
the Centre and the States. Although long-term plan perspectives
are visualised, normally five-year plans are prepared. Within this
framework, annual plans are drawn up. This is an operative docu-
ment with programme details and outlays. The targets are also
specified. The National Development Council (NDC) is at the apex
of the planning body. This Council is assisted by the Planning
Commission, a non-statutory body. These two agencies determine
the strategies and priorities to approach to plan formulation and
federal resource transfer to the State for plan purposes. Through

these five year plans, Indian economy has shown a sea change
in development.
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Indian Economy

The Integrated Rural Development Frogramme (IRDP) and
National Rural Employment Programme (NREP), distribution of
house sites, electrification, energisation, setting up of primary
health sub-centres; implementation of ceiling laws, schemes for
Scheduled Castes’ and Scheduled Tribes' families, dryland agri-
culture, irrigation, power and family planning were thrust areas
covered under the 20-point programme.

Eradication of poverty has been carried forward through
the green revolution. Forty-flve years ago, 2/3rds of India’s popu-
lation was below the poverty line. Today, 2 /3rds of the population
has come above the poverty line.

With the nationalisation of Life Insurance Corporation in
1956, of Commercial Banks in 1969, and of General Insurance
Corporation in 1973, followed by amendments in the IDBI, Act in
1975, the ownership and influence of the Government of India
over the financial system in the country has become a pervasive
factor. The nature of this relationship between the financial sys-
tem and the Government is quite different than Reserve Bank,
which is expected to exercise monetary and credit control. Be-
sides, the all India financial institutions, viz., IDBI, ICICI (whose
efforts in industrial financing are supported and supplemented by
LIC, GIC and UTI), there are at least two institutions in each state
(including Financial Corporations and Development Corporations),
which provide term finance by way of loans and share capital.

The evolution of the Indian banking system has proved as
an instrument of economic change. In order to furnish superior
banking pattern, the first step in this direction was the nationali-
sation of the Imperial Bank of India in 1955. Social control on
banks in 1968 was followed by the first phase of nationalisation of
14 banks in 1969. The second round of bank nationalisation was
made in 1980 when 6 more hanks in the private sector were
nationalised. The geographical expansion of these banks was also
one of the remarkable achievemennts of the Indian banking

System.

Agricultural growth is not easy to measure. In the post-
Independence development scene in India, the agriculture sector
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presents a curlous paradox. The sector has witnessed some star-
tling breakthroughs in production during the ‘green revolution.’
Particularly heart warming has been the growth in the production
of foodgrains enabling the nation to put an end to the frequent
occurrence of famines and meeting the requirements of rural and
urban India. Now our Country has achieved self-sufficiency and
something to spare for other poor nations.

The course of speedy development of the Indian economy is
quite impressive. From industry, trade, irrigation, power, energy,
science, technology, agriculture, dairy to education, health and
mixed economy; and from Jawahar Yojna to Industrial Policy, we
have created a sound national ecconomy. Our Constitution has
worked as an instrument to shape the things to reality.

Directive Principles of State Policy

Social order, justice-social, economic and political; the weaker
sections; these words occur in Part IV of the Constitution under
the Directive Principles of the State Policy. Articles 38 to 46 deal
with the subjects connected with social justice. It will be worth-
while to note this. Article 38 reads :

The state shall strive to promote the welfare of the
people by securing and protecting, as eflectively as
it may, a social order in which justice, social, eco-
nomic and political shall inform all the institutions
of the national life.

Article 39 deals with certain principles to be followed by
the state; article 40 with organisation of village Panchayat; article
41 with the right to work, education and public assistance in
certain cases; article 42 with the provision for just and humane
conditions of work and maternity rclicf; article 43 with living wages,
etc. for the workers; and article 45 with provisions of free and
compulsory education for children.

Then comes article 46 under the heading “Promotion of
educational and econcmic interests of Scheduled Castes, Sched-
uled Tribes and other weaker sections.” This Article is relevant

here because here "social justice" is specially referred. The article
reads :
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The state shall promote with special care, the edu-
cation and economic lnteres;i1 of the weaker sec-
tions of the people, and in patticular, of the Sched-
uled Castes and Scheduled Tribes, and shall protect
them from social injustice and all forms of exploita-
ton.

Like many provisions of the Constitution, article 38 was
also based upon article 45 of the Constitution of Ireland of 1937
which reads that “The state shall try to protect the welfare of the
whole people by securing and protecting as eflectively as it may a
social order in which justice and charity will inform all the institu-
tions of national life.” The Constitution of the Federal Republic of
Germany also provided for a similar objcctive in its article 20. The
Indian Constitution has made minor amendments and subst-
tuted social, economic, political for the word "charity" in the Irish
Constitution. Thus, it will be clear that this provision dealt with
the economic aspects of the life of the people. This article was
further amended in 1978 and anotherclause was added to it. This
clearly indicated that the article was expected to minimise eco-
nomic inequalities and provide social justice in economic terms.
Clause (2) of article 39 reads thus:

The state shall in particular strive to minimise the
inequality in income and endeavour to eliminate ine-
qualities in status, facilities and opportunities, not
only among individuals but also among groups of
people residing in different areas or engaged in dii-
ferent vocations.

This amendment was intended to guarantee that the State
shall try to eliminate the inequalities between people engaged in
different professions in one area and also among peopie of differ-
ent areas. The amendment was effected by the Constitution (44th
Amendment) Act of 1978.

Just as the provisions of right to work, living wages, free
and compulsory primary cducation and uniform civil code re-
mained unattended, so were articles 38 and 46. However, it can
be said that legislations relating to industrial and agricultural
workers were partially implemented in the true spirit of article 38.
But it was clear that industrial workers and others like them rep-
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resented only a fragment of the weaker sections. The welfare and
representation of the Scheduled Castes and Scheduled Tribes were
covered under Part XVI of the Constitution under the heading—
Special Provisions Relating to Certain Classes. That was the out-
come of the Report of the Advisory Committee on Minorities, Fun-
damental Rights, etc. which dealt with the Scheduled Castes and
Scheduled Tribes along-with the provisions for Muslims, Sikhs,
Christians, Anglo-Indians, Parsees, etc. In this Chapter articles
330,331,332 and 333 dealt with the representation in the Lok
Sabha and Legislative Assemblies of State; article 834 initially
provided that political representation was for 10 years alone; ar-
ticles 335, 336 and 337 referred to the claims in services consis-
tent with maintenance of efficiency in administration; article 338
dealt with the appointment of a special officer; article 339 with
control of the Central government on Scheduled Areas and the
welfare of Scheduled Tribes; article 340 with the appointment of
a Commission to investigate the conditions of backward classes;
and articles 341-342 empowers the president to declare castes,
races or tribes which shall deemed to be the Scheduled Castes and
Scheduled Tribes.

Social justice enshrined in the Constitution is much con-
cerned with classes or sections of people where our constitution
framers thought, they will be deprived of it. A class of people
whose living standard is high in economic prosperity, education,
health, production, etc. is already within the sphere of justice.
That is why certain special provisions had to be made in the
Constitution to provide economic benefits and social justice. And
it was possible only through making such provisions in the
Constitution which is the instrument of economic growth and
social justice of all the citizens living in the Indian Union.

It was recognised that in a poor country like India, the
weaker sections constituted the majority of the people rather than
the minority. First, it was Shri Jayaprakash Narayan who ex-
plored the problem of weaker sections of society in the village. He
was appointed Chairman of a study group set up to report on the
welfare of weaker sections of the village community. The report
was published on 16 October 1961. The study group observed:
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While all sections of community must be helped to
advance, special and urgent attention needs to be
paid to those who are in grtatest need of the help,
that is, to the weaker sections. In Gandhi's concept
of ‘Antyodaya’ (the last first) we have a clear direc-
tion from the father of nation...one thing is abso-
lutely clear, however, that the uplift, welfare and
emancipation of the weaker sections cannot be ac-
complished without a comprehensive social revolu-
tion, encompassing all facets of Indian society. A
distinguishing feature of the Indian revolution must
be the destruction, root and branch, of the caste
system, without which the bulk of the weaker sec-
tions can ncver come into their own.

Even before this report was published, the Estimates Com-
mittee of Lok Sabha, in its 48th Report, had observed:

Weaker sections of society should be defined and
criteria for special assistance laid down on the basis
of economic status and educational and soclal back-
wardness. This would result in larger and larger
sections of society passing out of the category re-
quiring special assistance and enable them to attain
special cquity, while safeguarding the interests of
those who are still in need of such special assis-
tance. A large proportion of those requiring such
special assistance would continue to come from
Scheduled Castes and Scheduled Tribes and other
Backward Classes for somctime to come, while not
debarring deserving cases from other sections of so-
ciety. Progressive emancipation from economic back-
wardness should help the pcople belonging to the
Scheduled Castes and Scheduled Tribes to overcome
the special backwardncss.

Social Legislation

Social legislation can be classificd into three main catego-
ries :

(i) Social reform legislation, mainly pertaining to the per-
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sonal laws of the Hindus, Muslims, etc.;
(ii) Social welfare legislation; and
(iil)  Labour welfare legislation.

Social welfare legislation encompasses welfare of women
and children, the Scheduled Castes and Scheduled Tribes and
other Backward Classes and is aimed at improving the lot of
the down-trodden. The Suppression of Immoral Traffic in Women
and Girls Act, 1956, the Children Act, 1960, the Untouchability
(Offences) Act, 1955, the Drugs (Control) Act, 1950, the Narcotic
and Psychotropic Substances Act, 1985 deserve special attention.

The Maternity Benefit Act, 1961, the Women’s and Chil-
dren Institutions (Licensing) Act, 1956, the Orphanages and other
Charitable Houses (Supervision and Control) Act, 1960, the Medi-
cal Termination of Pregnancy Act, 1971 and the Dowry Prohibition
(Amendment)) Act, 1986 are milestones in the field of women's
welfare.

As for child welfare, the Children Act, 1960 which aims at
the overall development of the child, the Young Persons (Harmful
Publications) Act, 1956, Motor Transport Workers Act, 1961 and
the National Policy for Children (1974) are significant achieve-
ments met through the constitutional provisions.

Special efforts have also been made to promote the welfare
of the Scheduled Castes and Scheduled Tribes and other Back-
ward Classes. The Constitution has prescribed certain protective
measures and safeguards for these classes either specially or by
way of insisting on their general rights as citizens with the object
of removing the educational and economic disabilities they are
subjected to, besides providing for their special representation in
the Lok Sabha and the Vidhan Sabhas. Another important legisla-
tion in this field, the Untouchability (Offences) Act, 1955 has been
amended to become the Protcction of Civil Rights Act, 1976. Com-
missions and Committees have also been set up to meet the
cherished aims.

In order to improve the lot of the weaker sections of the
society, the Parliament, in pursuance of article 46 of the
Constitution, amplified clausc (3) of article 15 by adding clause (4)
of this article cnabling the state to make laws for the benefit of
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the socially and economically backward classes and Scheduled
Castes and Scheduled Tribes. The first Qackward Classes Com-
mission was formed in 1952 and the Second in 1979 which is
popularly known as Mandal Commission.

In the field of labour and labour welfare, laws relating to
labour-management relations Industrial Disputes Act, 1947 and
Industrial Employment Standing Orders Act. 1947 and Industrial
Employment Standing Orders Act, 1966;laws dealing with social
security measures, Employees State Insurance Act, 1948; Em-
ployees Provident Fund Act, 1952 and Maternity Benefit Act, 1961
and laws providing for minimum standards in respect of wages,
leave, hours of works, weckly holiday, welfare, health, safety, etc.
Minimum Wages Act, 1948; Payment of Bonus Act, 1956 and the
Bonded Labour Systcm (Abolition) Act, 1976 are the hallmarks of
well-planned democratic system.

It is a fact that India has progressed under the existing
Constitution. It is a fact that there are problems, challenges and
barriers facing us today but it is also a fact that India can sur-
pass all developing countries if all the precepts of the Constitution
are really put into practice.
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PARLIAMENT As AN INSTRUMENT OF
NATIONAL INTEGRATION

Thenucho

The genesis of the parliamentary system in India can be
traced to British rule in India spanning over two centuries. This
is, however, not to suggest that it is the pure transplantation of
the British institution on Indian soil. Democracy in India has an-
cient roots. Representative institutions have flourished since
vedic times.

The feeble beginning of the parliamentary system in India
can be traced to the Indian Councils Act of 1861. This was fol-
lowed by the Indian Councils Act of 1892 and 1909. The govern-
ment of India Act of 1919 established a bicameral Legislature at
the centre for the first time. The government of India Act, 1935,
introduced such modifications as were nccessitated by the intro-
duction of “atonomy’ in the Provifices.

However representative and responsible Government re-
mained largely a myth. British Policy was also responsible for
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sowing the seeds of division of society along communal lines, as
can be seen from the provision of the cognmunal system of elec-
tion in the 1909 reforms. It can also be described as the first step
towards the partition of the country. Therefore, the primary con-
cern for the freedom fighters on India’'s independence was the
unity and integrity of the country. With this objective in view, our
Constitution was framed. We have one citizenship, one flag, one
Constitution for the whole country. There is also one integrated
judiciary. The remark made by Dr. Ambedkar that 'Our Constitution
is federal in peace and unitary in emergency', eloquently explains
the intention. In a pluralistic socicty like ours, Parliament works
as a great national integrator and mediator. In this forum persons
with different shades of opinion, thoughts, ideas and background
tend to agree, accommodate and tolerate one another thereby
arriving at many conciliations necessary for unity and integrity of
the country.

Parliament of India represents all sections of people with
their varied socio-cultural identities, ethos and genius, at the
national level. It, thus, works eminently as a strong integrating
force in the country. It is the people’s instituton par excellence
and the most convenient institution through which people’s griev-
ances, aspirations and urges are articulated in a democratic man-
ner and their genuine socio-political and economic problems re-
solved. However, the function of Parliament has undergone funda-
mental changes. Parliamentary business is no longer confined to
only law-making. Parliament is now a multi-functional institution.
To be more explicit, presently Parliament devotes only one-fifth of
its time to law making-the rest of its time being devoted to the
various socio-economic, gricvances-ventilation and welfare-oriented
measures, either in-depth discussion and dcliberation thereon.

Indian society is  pluralistic in nature. There are numer-
ous religious, linguistic, cultural and ethnic groups. In such a
society, conflict of ideas, interests, approaches and objectives is
natural. Parliament is the highest forum for resolving such con-
flicts threcugh discussion and deliberation. Our Parliament repre-
sents all shades of opinions and views as well as concern the
aspiration and urges of our vast population from all parts of the
country. In Parliament, therefore, the feeling of oneness, sense of
belonging to one country is very high. Petty differences of opinion,
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interest and narrow outlook and approach get dissolved in Parlia-
ment when issues of national intercst, unity and integrity are de-
liberated by members. Parliament thus plays a very important in-
tegrational role in our society.

There are institutional means aimed at forging national
unity and integrity, in our parliamentary polity. The all-India Pre-
siding Officers Conference and the Conference of Secretaries of
Legislative Bodies in India held annually, are important and effec-
tive means. The remark made by the first Speaker of Lok Sabha,
Shri G.V. Mavalankar is worth quoting here in this context. He
said:

It is necessary for the Presiding Officers to meet
annually to compare notes, take stock and discuss
particular difficulties which arise from time to time
in the working of democracy and gain from mutual
experience and also to strengthen the conviction that
the precedents that we are setting from time to time
are sound ones. Such meeting are also necessary
for personal contacts which inspire us to stand to-
gether and work with collective thought and strength
for advance of democracy, not merely in form but in
substance For, in essence, all state Legislatures and
the Lok Sabha and Rajya Sabha together constitute
the grand Parliament of the country.

Similarly, many administrative and procedural matters are
discussed at conferences, scminars and symposia at the national
level under the guidance of Sccretaries-General of Lok Sabha and
Rajya Sabha from time to time. Such discussions as well as ex-
change of thoughts and views, to create a scnse of oneness and
unity. Parliament thus symbolises the oneness of the entire In-
dian masses. Our Constitution, also, through its Preamble pro-
claims that the ultimate source of all power rests with the people
of India in whom sovereignty vests.

Moreover, our Constitution is the crecation of our own people.
As we open our Constitution which is the lex loci of the country,
we find the stirring words of the Prcamble. Besides other ideals,
its objective is to wromote the unity and intcgrity of the country.
In this context the statement made by Sardar Vallabhbhai Patel
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in the Constituent Assembly on 12 October. 1949, is of great
relevance. He said : {

I am sure the House will note with gratification the
important fact that unlike the scheme of 1935, our
new Constitution is not an alliance between democ-
racies and dynasties but a union of Indian people
built on the basic concept of the sovereignty of the
people.

Thus our Constitution has built-in provisions for ironing
out divergent thoughts, attitudes, and approaches arising out of
religious, linguistic, cultural and social factors. The unitary sys-
tem of Judiciary, Audit and Accounts, Election system, overriding
powers of Parliament in legislation, territorial Parliament/Assem-
bly Constituencies without any communal, religious or ethnic dis-
tinction are some of the very important means to forge unity and
integrity of the country. Naturally, in view of historical experience
and necessity, our Constitution is biased towards a strong centre.

In Parliament, members from all parties of the country
irrespectiveotcaste, creed, religion orethnicity, meet and exchange
their views on matters of common concern to the country. Though
they may belong to different castes, creeds, religion and social
status, they stand on equal footing in Parliament as public repre-
sentatives. Sectarian or centrifuga forces have no place in Parlia-
ment. This creates a feeling of national unity and integrity of the
highest order. The very atmosphere created by the galaxy of mem-
bers makes for a national perspective.

This process, begins at the state lcvel. In Nagaland, for
example, there are as many as 16 major Naga tribes with their
own culture, tradition and distinct way of life. All these tribes
have also their own dialects. They are all distinct tribes in their
own way. Yet all of them are proud of belonging to the State and
the Nagaland Assembly has been the effective unifying forum in
this process. The members of Nagaland Assembly dcliberate, debate
and discuss on socio-economic and political matters for the com-
mon good of the state as a whole. This is the institutional process
in all the State Legislatures, creating ultimately a United India at
the national forum—that is the Parliament.
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Thus Parliament has been found to be the most potent
conflict-resolution mechanism in our pluralistic society and a
vital instrument of national integration. Parliament, therefore, func-
tions as a melting pot of diversities of Indian society. The magnifi-
cence and majesty of the Parliament building itself impels all the
members to put nothing above the unity and integrity of the
country. It can, therefore, be rightly summarised that the Parlia-
ment and for that matter, all the State legislatures which together
constitute the grand Parliament of India, constitute the most
effective instrument of national unity. Let us not, therefore, fail
the Parlilament and in return we can rest assured that Parllament
will not fail us.
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ANTI-DEFECTION Law

Keshari Nath Tripathi

The.real foundation of parliamentary democracy lies in the
freedom of speech and expression and the right to form associa-
tion. These are Fundamental Rights under the Constitution of
India. Political parties, which are nerve-centres of democracy, are
born out of these freedoms and are mainfestation of collective en-
Joyment of these rights for common objects set up by them. Dis-
agreement with the ideals of a political party, or dissent with the
managers thereof, may persuade a member of the party to leave it
or join another political party. His freedom to do so is absolute,
though he may suffer certain disqualification, if he happens to be
a member of a Legislature. Defection from one political party to
another, or deserting a political party, would have been a legiti-
mate exercise of the aforesaid rights for members of a Legislature
but for the Constitutional restraints by the Tenth Schedule of the
Constitution which is commonly called Anti-Defection Law.

An evil with a cancerous growth, the pangs of political
defections were gradually heading to swallow the democratic sys-
tem itsellf. Abuse of the status of a legislator brought to promi-
nence the unethical side of the freedom of speech and expression
and the freedom to form association. The Tenth Schedule was en-
acted for cleaning public life by providing for disqualification on
the ground of defection. The laudable object of putting an end to
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horsetrading by legislators has only been partially achieved by the
Anti-Defection law. Nearly eight years of existence of the Tenth
Schedule has witnessed several discrepancies and loopholes in it.

Though the pollutive dimensions of defection affect the demo-
cratic system even outside the Legislatures, the Anti Defection
law, as it stands, has limited operation in defined circumstances
relating to a legislation’s conduct vis-a-vis the Leglislature.

Disqualification on the ground of defection is attracted if a
legislator voluntarily gives up the membership of the political party
to which he belongs or where he votes, or abstains from vcting,
contrary to the directions issued by the party or by the person or
authority authorised by the party in this behalf, without obtaining
prior permission and if such voting or abstention has not been
condoned within a period of fifteen days from the date of voting or
abstention Provision has also been made for disqualification of
nominated and independent members under specified circum-
stances. >

Paragraph 2 of the Tenth Schedule is confined to the ac-
tivities of a member of a legislature party within the Legislature.
There is no difficulty in implementation of the Anti-Defection law
in cases covered by paragraph 2 of the Tenth Schedule. It is open,
though at sufferance, to a member of a legislature party to volun-
tarily give up the membership of his political party or to vote, or to
abstain from voting, contrary to the directions issued by his po-
litical party or by the person or authority authorised by the party
in that behalf. In both these cases the member will be disqualified
for being a member of the House on the ground of defection.

Several problems may, however, arise or may be antici-
pated while enforcing paragraph 2 of the Schedule. In cases of
voluntary giving up of the membership of a political party, a
question may arise regarding the point of time with reference to
which the giving up of the membership of the party is to be
considered. Normally, the point of time when intimation about
giving up of the membership is conveyed by the member or the
party to the Speaker/Chairman is the relevant point of time. This
question may assume importance where a party is claimed to
have been split and the members causing the split give up the
membership of the party individually or at periodic intervals.
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Ordinarily it is expected that when a member of a political
party voluntarily gives up the membership, he shall do so in the
manner laid down by the Constitution dor rules of the political
party. The law is that if a statute requlres@thing to be done in a
particular manner, it has to be done in that manner or not at all.
The Tenth Schedule itself does not lay down any manner in which
a member may give up the membership of his political party. The
Constitution or rules of a political party cannot be said to be
statutory constitution or rules. Still they are binding on the mem-
bers of the party. There is some sanctity of the constitution or
rules of political parties or legislature parties in view of the rules
framed in the exercise of powers under paragraph 8 of the Tenth
Schedule which require the filing of a copy of the Constitution or
rules of the political party/legislatures parly before the Presiding
Officer. Substantial compliance with the form or the manner for
giving up of the membership may be suflicient for the purposes of
paragraph 2 of the Tenth Schedule. If there is total non-compli-
ance with the prescribed manner, it can be said that the members
should not be deemed to have at all given up the membership of
the political party and as such will be deemed to continue to
belong to the same political party.

Paragraph 2(a) does not require that a member must give
up the membership of his political party in writing. Oral giving up
of the membership is not forbidden but it is fraught with all the
dangers attending oral transactions. When membership is sought
to be given up in writing, the writing or signature of the member
must be genuine. Genuincness of the signature or writing is a
question of fact, and when questioned, it has to be decided on
evidence.

Voting, or abstaining from voting, contrary to the direc-
tions by the political party or by the person or authority au-
thorised in this behalf, is a ground for disqualification. Hence the
competence or power of the body or the person issuing directions
by the party may be open to challenge. If the constitution or rules
specify any office bearer, body or person for conveying the direc-
tions of the party, the direction, must be communicated by the
specified office bearer, body or person. Failure to do so may result
in avoidance of disqualification. Similarly, the authorisation in
favour of any person or authority to issue a direction to a member
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to vote or to abstain from voting, may also be questioned for want
of competence in the person or body authorising and the person
or authority authorised.

It has been found in the past, that some political parties,
not recognised by the Election Commission, entered into an ar-
rangement or adjustment with some recognised political parties,
in such a manner that candidates set up by the former party were
allowed to describe themselves as members of the latter party and
contest the election on the election symbol reserved for the latter
party. If successful, these members were registered as members of
the latter political party, that is, the party on whose election
symbol they contested and won the election. The organisation and
the office bearers, and also the disciplinary control over the mem-
bers of the two political parties continue to be different from each
other. A question may arise as to whether paragraph 2 of the
Tenth Schedule will apply to a case where the member, elected as
aforesaid, voluntarily gives up the membcrship of the unrecogni-
sed political party or votes, or abstains from voting, contrary to
the directions issued by such party or by the person or authority
authorised by it, in this behalf. Perforce the explanation to Para-
graph 2(1) provides that the disqualification will not be attracted
in this situation even though the member actually belonged to the
unrecognised political party and had described himself as a mem-
ber of the recognised political party merely for using the latter's
election symbol at the election. Even expulsion of such a member
by the unrecognised political party thus stands to lose the mem-
ber without affecting his membership.

A problem may also arise where, without there being any
formal split in a political party, there are two or more groups in
the party and each group claims itself to be the real party and
trlc:&’to bind all the members of the legislature party by its deci-
sions. This controversy will have to be decided on the basis of the
constitution or rules of the political party, the number of mem-
bers and their allegiance to a group or its leader and other allied
matters depending upon the facts of each case.

The constitution rules and byelaws of a political party are
not statutory in nature, but they do acquire some constitutional
sanctity as they are required to be filed before the Presiding Offi-
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cer under the rules framed in the exercise of powers under para-
graph 8 of the Tenth Schedule. When ca.kl:d upon, the validity of
the constitution or rules and byelaws ofta political party can be
tested on the anvil of the law of the land and if any provision
therein is found to be forbidden by any law, the same can be
rendered ineffective and the consequences can be determined ac-
cordingly.

Apart from these, there are other problems which may also
be visualised in the implementation of Paragraph 2 of the Tenth
Schedule. Right of dissent is claimed to be the ostensible basis for
defection. However, dissent expressed by a member of a political
party, in a manner other than that mentioned in Paragraph 2 of
the Tenth Schedule will not attract disqualification on the ground
of defection affecting the membership of the Legislature.

Paragraphs 3 and 4 of the Tenth Schedule are in the na-
ture of exception and deal with split and merger, respectively.
Split in a party was also at one time justified on the ground of
right of dissent, freedom of speech and expression and right to
form association. But absoluteness of this proposition was cur-
tailed while enacting the Tenth Scheduule and a legislator’s right
of dissent in parliamentary domain was restricted and regulated.

The spirit underlying the Anti-Defection law is that where a
person has been elected to a Legislature as a member of a politi-
cal party, he should not leave the party and, if he does so, he
should quit the membership of the Legislature. Split in the legisla-
ture party, however, saves his membership of the Legislature. But
there are certain pre-conditions for a split within the meaning of
paragraph 3 of the Tenth Schedule. These are :

(1) The claim for split must be made by a group of a
legislature party representing a faction;

(i) This faction must have arisen as a result of split
in the original political party, meaning thereby
that if the original political party has not split
the mere existence of a faction or group in the
legislature party will not be suflicient for a split
in the legislature party. The distinction between
a ‘legislature party’ and ‘original political party’
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is noteworthy in this contest; and

(iii) The number of members of a legislature party
claiming the split must fot be less than one-
third of the members of the legislature party.

It is only when the aforesaid three conditions are satisfied
that the faction shall, from the time of split, be deemed to be a
political party to which the members of the faction belong. The
crucial requirement of a split of a legislature party is the existence
of a group of not less than one-third members of a legislature
party. The faction must be the result of a split in the political
party. Anti-Defection law is not concerned with the activities of a
member of a legislature party out side the House or with what has
led a member to form, or join, a group or faction. The relevant
consideration is that the number of such members should not be
less than one-third of the members of the legislature party (and
not of the political party).

The words “from the time of such split” in clause (b) of
Paragraph 3 are not without significance. They are also likely to
pose problems in arriving at a decision when a claim for split is
made. Several problems may arise in connection with the split in
a political party.

A question which may call for answer is whether split in a
party is a one-time one-action process or is it a culmination of a
series of action of several members spread over for some time
and, in the case of latter, what is time upto which the process of
split may continue. Split in a party may not be brought about in a
minute. It has to be the result of some concerted and deliberate
action on the part of one-third or more members of a legislature
party. Deliberations resulting into split of a party may be pro-
moted by any motive but are likely to take some time though the
outcome of deliberations may be expressed at any specific point of
time. It is possible that some members of a party (who may be
more or less than one-third in strength) may cause, or express in
favour of a split first and send an intimation to this effect to the
Presiding Officer and other members (whose number may be less
than one-third of the number of a legislature party) may follow.
There may be a time gap between the two actions though they
may form part of the same series. In such a situation what is to
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be looked into is whether there is any continuity in action and to
find out this the time gap between the{two actions bas to be
reasonable. An unreasonably long gap of time between two ac-
tions may break the series and may make each action independ-
ent of each other, the fate of the members participating in each
action depending on the number of members. Thus it is not an
absolute proposition that split must be a one-time one-action
process.

If a claim for split is made collectively by one-third or more
members of a legislature party there should be no problem. But it
is conceivable that individual members totalling one-third or more
members of a legislature party may intimate the Presiding Officer
individually about his giving up membership of political party and
forming, or joining, another group or faction or party. Such indi-
vidual intimation may be simultaneous or at periodical intervals.
Will such individual member stand disqualified? If the action of
an individual member is considered in isolation with the individ-
ual intimatioh of other members, disqualification is the inescap-
able result. On the other hand, if the individual member’s action
is considered as a part of a series of action with other members,
the finding would be that there is a valid split and all the mem-
bers will escape disqualification. The interval of time in this situ-
ation becomes insignificant.

Cases of expulsion of a member of a Legislature by his
political party also poses problems. It has come to notice that
where the leadership of a political party finds that some members
of the party are likely to form, or have formed, a group or faction
or the likely to join another political party, and want to take
advantage of the provision relating to split, they take a pre-emp-
tive action and expel such members from the party. Very often,
the expelling political party takes care to see that members are
expelled either in a very small group or individually so that they
may not take advantage of paragraphs 3 and 4 of the Tenth
Schedule. On expulsion, these members are treated as “unat-
tached members” and separate seats outside the block of the
political party are allotted to them in the House.

The position of an expelled member, treated as an unat-
tached member after expulsion, is peculiar. The Anti-Defection
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law neither applies to expulsions nor deals with the status of an
expelled member. It does not provide for any disqualification con-
sequent to expulsion of a member by a political party. An expelled
member does not lose membership of the Legislature. It is open to
an expelled member to challenge his expulsion in a court or in
any other appropriate proceedings. The Anti-Defection law does
not prohibit a member from challenging this expulsion before the
Presiding Officer of the House of which he is a member. Whether
it is competent for a Presiding Officer to ignore or nullify expul-
sion of a member or hold it to be invalid and thereby force a
political party to accept-an unwanted member? What is the effect
of expulsion in face of specific deeming clause in Explanation to
Paragraph 2(1) of the Tenth Schedule which says that for the
purposes of this sub-paragraph an elected member of a House
shall be deemed to belong to the political party by which he was
set up as a candidate for election? Can a member be treated as an
unattached member despite this Explanation? Is it within the
competence of a Presiding Oflicer to look into the grounds of
expulsion or to prevent political parties from acting arbitrarily or
capriciously in expelling its member or to enforce compliance with
the constitution or rules of the political parties or the rules of
natural justice? How long can an “unattached member” continue
to be unattached and can he at all join any other group or
political party?

A Presiding Officer may, on some occasion, be called upon
to answer one or more of the questions relating to Anti-Defection
law. His decision is supposed to be final then. The Supreme Court
has also not disagreed in principle with finality being attached to
the decision of the Presiding Officer, but it has struck down the
finality clause for want of ratification by the required number of
States. Thus a Presiding Officer's decision is open to judicial re-
view. Should it continue to be open to scrutiny by Court or should
there be provision for appeal before any specified Court or tribu-
nal? The desirability or otherwise of a provision for appeal against
the decision of a Presiding Officer requires serious consideration.
One view is that the high office of a Presiding Officer should not
be made a subject matter of controversy by allowing any appeal
againt his decision. As a high constitutional functionary, he is
supposed to act impartially with reason and follow the rules of
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natural justice. No motive should be imputed to him. The con-
trary view is that no man is infallible and a Presiding Officer, who
is a political person, may sometimes be induced by political con-
siderations in making his decision. Both views have their own
logic and nced to be seriously considered.

The above are only some of the problems relating to im-
plementation of Anti-Defection law. These lacunae in the law have
to be filled up. When political ethics is on the path of eclipse,
when healthy democratic traditions are dying, when games of
destabilising and demolishing Governments are played through
the stick of defection and public awareness is found wanting in
creating the desired impact on the conscience of unscrupulous
legislators. The Anti-Defcction law requires a broader base and
strict adherence. The prospect of facing disqualification on the
ground of defection must serve as a real deterrent. It is this
prospect which shows the brighter side of this law and a hope for
healthier democracy in the country.
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ELECTORAL REFORMS

J. Chokka Rao

Elections are the cornerstone of a democracy. They are an
expression of popular will. In India which is the largest democracy
in the world, elections constitute the bedrock of the democratic
system. Holding of free and fair elections is, therefore, a ‘sine qua
non’ of democracy. India has witnessed ten General Electons
since independence. Every General Election - the last held in May
1991 with an electorate of 521 million has been hailed as a unique
democratic exrcise.

However, almost since the First General Election in India,
doubts have been expressed about the soundness of the electoral
system. A number of views on this subject have been expressed in
the Parliament on public platforms, in committees etc. highlight-
ing the numerous inadequacics of the present electoral system. A
need has also been felt from time to time of the urgency to bring
about substantial electoral reforms and this has been engaging
our politiclans, academicians and intellectuals. But despite such
discussion nothing concrete has emerged. There is an imperative
need to bring about radical electoral reforms in our country.

Firstly I will deal with the burning issue of the misuse of
muscle power and money power, which has been a growing con-
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cern all these years, and which has attracted the attention of the
Parliament and State Legislatures. Any serious effort in bringing
about electoral reforms has to tackle thisyssue first and foremost.
Over the recent years, muscle power has manifested itself in cer-
tain regions where booth capturing is the rule rather than the ex-
ception. While it is a fact that money is certainly required by po-
litical parties for running for elections, however, the basic argu,
ment is, where is this money to come from, and how much of it is
really required? )

In 1952, elections were not as costly as they have become
today. Besides the higher value of the rupee at that time, the
political parties had field cadres and organisational network and
this in turn meant less expenditure to canvass for election. It was
an era where the ideai of service and sacrifice was the motto of
the day. Now with the growing alicnation of political parties from
the people, elections have become stupendously expensive. As a
result, political parties have to resort to various methods te pro-
cure the money to fight election. It is here that money power
manifests itself. It is an undisputed fact that money comes from
various levels of business and industry. While it would not be
possible to suggest either enforcement of a ban on expenditure or
a ceiling on the amount of money to be incurred by the candidate
or concerned party, I would suggest, that as the first step towards
assisting political parties to discharge their legitimate functions
in a democracy effectively, it might be possible to allow States/
Centre to grant some funds to candidates for contesting elections.
As former Chief Election Commissioner, Shri R.K.Trivedi has com-
mented:

This malady has assumed alarming proportions. The
huge expenditure incurred by candidates and politi-
cal parties have no relationship to the ceiling pre-
scribed under the law. The candidates and their
political parties look to big money-bags for their funds
to contest elections, thereby adopting a formula which
establishes the chances of winning in direct propor-
tion to the money spent. That in course of time this
triggers chain reaction leading to corruption at vari-
ous decision making levels, does not seem to bother
them.
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In the western countries, candidates contesting elections
are given considerable assistance by the State. In U.K.,a parlia-
mentary candidate is entitled to send free of charge to each of his
electors, one postal communication,containing matter relating to
the election and the Post Office is reimbursed by the Treasury.
Further, during his campaign a candidate is allowed to hold meet-
ings in schools situated in his or adjacent constituency, free of
charge. In addition, broadcasting time is also made available free
of charge and only nominal charges are made towards broadcasts
on T.V.

In France, Government reimburses candidates on certain
spcific terms, such as posters, notices, circulars, voting papers,
etc. Although in most of these western countries, the constituen-
cles on an average have a far smaller population, nevertheless, it
is only a pointer to the fact that there is an organised system of
State/Government funding of election campaign which does in
fact, minimise to a considerable extent, misuse of funds. In India
there is an immediate need to impose a rigid code of conduct on
political parties to enforce audit expenditure on elections. This
should be enforced by way of legislation. All political parties should
publish their accounts annually and these should be audited by
agencies specified by the Election Commission.

In fact, one of the indirect beneficial consequences of Gov-
ernment/State funding could very well be the disincentive for
mushrooming of parties, and discouraging a large number of in-
dependent candidates contesting elections. Government funding
is again vitally important because it ensures equality of opportu-
nity to all political partics, rcpresenting differcnt sections of soci-
ety in conducting their election campains in a fair manner. This
would definitely minimise administrative malpractices. There is an
urgent need to reduce the large number of independent candi-
dates in order to reduce the burden on the exchequer. There have
been numerous recommendations made on this count by sug-
gesting raising of security deposit; forfeiture of deposit if the can-
didate fails to secure 1/4 of votes; increasing number of proposers
to ten; and if the contested independent fails to secure the de-
posit, he shall not be allowed to contest the same election as an
independent candidate in future. I would suggest that only those
candidates who have secured 51% of voies polled should be de-
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clared as elected. Otherwise, they should be asked to stand for
election again. As of now, elections are determined on the basis of
relative majority of the valid votes polled. It is not necessary for a
candidate to secure an absolute majority.

An off-shoot of such a process will be the drastic reduction
of the number of political parties which contest any given election.
In the recent years, there has been a sudden proliferation of
political parties, more so, regional parties. Our electoral battles
have tended to concentrate around personalities rather than ide-
ologies and principles. '

In the present system, candidates who have not got clear
majority can also be dcclared as elected. In almost all elections,
people are often more certain of what they are opposed to rather
than what they support. Negativism is also evident in many elec-
tion alliances, where the main purpose seems to be to defeat a
party or individual, rather than win on sound ideological issues.

Such personality-oriented politics has greatly jeopardised
our present electoral process. Parties have proliferated only to
confuse our voters by pumping them with confusing and overlap-
ping ideologies. This definitely is a setback in giving a clear man-
date to a single party specially in the States. As a result, coalition
Governments and minority Governments are formed. This also
precludes the need to have a compulsion both morally and legally
for same ideologies to come together under one banner.

What is required is that people should join together and
influence the establishment to grant the right of negative or rejec-
tion vote. By giving people the right to express their disapproval of
all who, in their view, have subverted the democratic system, the
electoral system will automatically be cleansed of its present evil
of fielding candidates who are not acceptable.

These two factors, i.e. right to reject all candidates and
absolute majority will ensure that partics are compelled to choose
candidates who are acceptable to all. This would in turn mean
that candidates will have to transcend the narrow barriers of
castes, communalism, etc.

Over the years, there has been an endless number of de-
bates on the electoral process and the need for electoral rcforms,
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in India. The debates have gone on ad-nauseam. However, what
has strongly emerged is that on the basis of our experience of the
last 45 years of electoral politics, the distortions in representative
democracy caused by electoral malpractices and deficiencies ne-
cessitate an urgent need to revitalise the present electoral systcm.
If we are to bring about any meaningful reform, then we should
first start with the reformation of our present electoral system. In
this context, issue of identity cards is also very necessary so that
bogus voting is not resorted to.

All political parties should therefore urgently come together
on a common platform, to arrive at a consensus on elcctoral
reforms, which has indeed become extremely necessary given the
present situation. Academicians, intellectuals, etc. must also give
this a serious thought.
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PARLIAMENT, EXECUTIVE AND JUDICIARY

P. G. Narayanan

ya

/ India’s Parliament occupies a unique position in the coun-
try. The position, authority and responsibility that have been vested
in this body have to be viewed in the context of our freedom move-
ment. In our scheme of things Constitution is the sovereign
authority and the Parliament, the Executive and the Judiciary - all
different limbs of the Constitution - draw their power from the
Constitution.

In a democracy, the democratic institutions must be able
to absorb, reflect, represent and satisfy the democratic aspira-
tions of the people. Therefore, the constitutions and laws in a
country have a regulatory function. A constitutien or law connot
be imposed on the pcople. It has to help society to move in a
steady and orderly manncr. People make law and not laws the
people. Law is not above the people. That constitution and law are
the best which have the willing acceptance of the people. These
are rudimentary principles or any frce democratic society.

Our Constitution has created three authoriies—the Parlia-
ment, the Executive and the Judiciary. They are complementary
and supplementary to one anther.All these authorities have been
assigned their respective roles and no one can encroach upon the
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powers of the other andallmust function within the four walls of
the provisions of the Constitution. That is why it is stated that
they derive their power from the Constitutlon)

In connot be said that the (Pa.rliamcnt. the Executive and
the Judiciary are parallel bodies. They connot work at-cross pur-
poses nor can they interfere with the other’s activities. But amongst
the three, Parlament remains supreme. Its power and authority
are all-pervading and its domain overrides all our territorial and
geographical limits. It can even make and unmake the States’
boundaries. We have as many as twenty five regular States with
Legislatures and governments of their own. Parliament’s author-
ity extends to all these regions and the laws made by Parliament
are applicable to the whole country. notwithstanding similar laws
that might have been enacted in any of the States.

arlilament enjoys an inherent right to conduct its affairs
without interference from any outside body. It is the sole judge of
its own procedures. Even procedural lapses do not vitiate the pro-
ceedings. Until a Biill becomes law,the legislative process is no:
complete and the courts cannot interfere.

@he supremacy of Parliament is further strengthened by
the mandate of the people it receives normally in every five years.
The Parliament is not permitted to criticise the Presidents, Gover-
nors and judges nor the Speaker of the Lok Sabha is expected to
decide the constitutionality of a particular legislation. But Parlia-
ment has a right to impeach a President or a Judge thereby
making his removal from his post absolute, but no criticism of
his action is permitted. ) The courts have no right to interfere in
the proceedings of the'House cither. They can only interprete the
law, if challenged and comment whether or not a particular enact-
ment or action of the executive authority contravenes any of the
provisions of the Constitution. Courts are mere interpreters of
law, whereas Parliament is the maker of law. While interpreting
law, Courts cannot completely igore the social purpose that the
Constitution has in view. Modcrn society has not only to takle
into account the existing knowledge, but also interpret it for the

public, so that the decisions and laws become useful and intelli-
gible.

:_Thc Parliament’s authority to amend the Constitution is
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supereme. In this context, the role of Parllament becomes very
important and is of utmost significance. As the Constitution vests
cartain powers with the judiciary it enjoin$ upon the Executive the
power to implement the Directive Principles of State Policy which

have broadly outlined the social and economic objectives of the
Consttution. The Executive is accountable to Parliament. An elected

Government can only be removed by a motion or by a vote of no-
confidence expressly made by the House. It is also quite in conso-
nance with the spirit of democracy that such a right remains only
with the lower House of Parliament or State Legislatures. Parlia-
ment has to honour the mandate that the people have given to it.
It has to act in the direction given to it by the people whose
mandate overrides all other authorities and restrictions.

The Indian Parliament, on the whole, has asserted its su-
premacy in the political life of the nation. The mambers are vig-
ilant. The Government's various activities are scrutinized by Par-
liament and the Government is accountable to Parliament.

(Taldng all these factors into considerationonecould surely
come ‘to the conclusipn that Parliament’s control of the Executive
is much more direct,)As far as interpretation of law is concerned
the Courts are supreme in their own field.

Qarlaiament‘s writ over the Executive runs in various ways.
This supremacy of Parliament has to be maintained and any at-
tempt to curb its authority to give an edge to the Executive by
taking recourse to various constitutional measures has to be re-
sisted.\

As regards the image of Parliament, no scientific study has
been conducted. There is criticism of a gradual deterioration in
parliamentary standards and the quality of debates. We often
heard people even comparing the olden days of Parliament with
the present, saying, “what a fall in dcbate, dignity and decorum”.
It would be wrong to assume that the new representatives who
are elected are not good enough. It is true that barring a few,
most might not have the benefit of a sophisticated education.
That does not disqualify them nor can it be asid that they are
incapable of presenting the problems of their constituents.

What is needed is a change in the system of functioning of
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our legislatures. It is necessary to devise some method by which
more Members could participate and contribute, which they are
now unable to do especially in a large House due to lack of time.
Is it not advisable to introduce the committee system as it pre-
vails in the USA.

Parliament cannot remain the same as it was a few years
ago. It has to change with the passage of time for after all, it is a
living institution which represents the will, the urges and aspira-
tions of our people.
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CONSTITUTIONAL AMENDMENTS

S.S. Ahluwalia

In a democratic country, the Constitution is described as a
“superior” or “supreme law” with “perhaps greater efficiency and
authority”, and “higher sanctity” and-greater permanence than
ordinary legislations. In principle, the nation's ideology and the
aspirations of the constituent masses in a democracy are capitu-
lated in their Consttution.

With the change of times and the emerging needs of the
country, its emphasis in the governance also witness changes and
since a democratic Constitution must be responsive to the chang-
ing needs of the constituent masses, the Constitution ought to
have provision to amend itself in order to remove any inadequacy
that may come up before the society.

Hence, while the essence of a Constitution ought to be
rigid in character, a certain amount of flexibility is also to be
made implicit therein because, as Pandit Nehru had observed in
the Constituent Assembly, “if you make anything rigid and per-
manent, you stop a nation's growth, the growth of a living, vital,
organic people”. One cannot follow the same status forever and it
has to be changed according to the changing circumstances and
the demands of the political society for the improvement in its
political institution.



148 The Journal of Parliamentary Information

To accommodate the emerging changes in the thrust and
priorities of a nation's tryst with destiny, several provisions in its
Constitution are amended from time to time which. in other words
means, to repeat, substitute or add new provisions in the
Constitution.

Although the conduct of all democratic societies are invari-
ably determined by the Constitutions of their respective countries,
the procedure of amending the Constitution varies from country
to country.

The acts of Amendment of an unwritten Constitution like
that of Britain takes place by ordinary and imperceptible process
of judicial interpretation, legislation, changes in conventions and
such other processes. This procedure appears to be extremely
flexible if compared to the procedures involved in several other de-
mocracies, particularly in those with written Constitutons, like
that of India, where the authority of the Parliament or Legislature
is limited within the framework of Constitution. The Legislatures,
in India cannot go beyond the limitations imposed by the
Constitution, nor can the Courts which interpret the Constitution
go so far as to remake it. Any change in the Constitution has to
undergo rigorous procedure involving not only both the Houses of
Parliament but also the Legislatures of the States. The dynamism
of the American society is manifested in its apparently simple
procedure prescribed for amendment of the Constitution of the
United States of America. But in reality, perhaps due to the ob-
session of the US society with the protection of the federal charac-
ter, the procedure has proved to be more conservative than the
known conservative societies in the democratic world in the mat-
ter of amending the Constitution.

Article V of the U.S. Constitution provides for two differemnt
modes for proposing Constitutional amendment, viz.,

(a) Either by two-thirds vote of both the Houses of Con-
gress; or

(b) By a convention called together on the application of
the Legislatures of two-thirds of the States.
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An amendment proposed in either of two ways are to be
ratified by the Legislatures or by convention of States, respec-
tvely. But unless it is specified by the Ct;"ngress. there is no time
limit within which the States have to ratify or signify their refusal
to ratify any proposed amendment. Obviously such liberty left at
the disposal of the States to undermine any unitary authority
over the jurisdiction of the States may, however, tend to render
the fate of a proposed amendment of the Constitution uncertain
and frustrate the very purpose of an amendment. For example, an
amendment proposed way back in 1924 by the US Congress to
regulate and prevent employment of persons below 18 years in
age has not been able to secure ratification by the States till
today. Perhaps to tide over such constraints, particularly of un-
certainties in enforcing an amendment, changes in American
Constitution have been effected more through judicial interpreta-
tions to keep pace with the changing needs of the society, than by
formal amendment of the Constitution.

among the written Constitutions, the modes of amendment
of the French Republic has been simplified over the years to
manifest its flexibility. The Constitution of the Fourth French Re-
public, was open to amendment in the ordinary process of legisla-
tion, subject only to certain specified majority. It adopted further
simple modes for amendment in the Fifth Constitution of 1958,
allowing both the President and the Parliament to initlate an amend-
ment which would need to be passed by the two Chambers of
Parliament - the amendment initiated and passed by Parliament
shall become effective only by a referendum whereas the one initi-
ated by the President need not be put to referendum.

But unlike Indian and other democracies, in Australia, Ja-
pan and Switzerland, amendment of the Constitution can be ef-
fected basically by referendum.

The Indian Constitution seems to have struck a balance
between the complex and simple procedures for amendment and
created one of the finest models. As per the Indian concept, for-
mal amendments have an important place in a written Constitution
and more so where the system is federal because for preserving
the federal system the power to change the Constitutional provi-
sions cannot be concentrated in the hands of one of the parties
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alone. Keeping this factor in mind the founding fathers of the
Indian Constitution have given the authority to amend the
Constitution to the Parliament but at the same time has provided
that certain amendments would need to be ratified by at least one
half of the State Legislatures.

The Indian Constitution, which has been described as both
“rigid” and “flexible”, provides for three categories of amendments,
as is narrated in the following pages. But the widest scope of
Parliament in amending the Indian Constitution, however, is in-
herent in clause (5) of article 368 of the Constitution, which reads
as : 'For the removal of doubts, it is hereby declared that there
shall be no limitation whatever on the constituent power of Parlia-
ment to amend by way of addition, variation or repeal the provi-
sions of this Constitution under this article'.

Clause (5) along with clause (4) of article 368 was inserted
by the Constitution (42nd Amendment) Act, 1976 and came into
force with effect from 3 January 1977, as a consequence of a
peculiar development that arose due to observations made by the
judiciary of the country who in the post-Constitution India are
held to be the final authority as far as interpretation of the
Constitution is concerned.

Until 1967, Supreme Court of India held that Parliament
could pass a Constitution Amendment Act, in accordance with
the requirements of article 368, to amend any provision of the
Constitution, including the Fundamental Rights and even the pro-
visions of article of 368 (Ref: Unanimous judgement of five-judges
bench in re : Shankari Prasad vs Union of India, 1951; the ma-

jority judgement iri re : Sajjan Singh vs State of Rajasthan,
1965).

But in 1967 in the historic case of Golak Nath vs State of
Punjab a majority judgement of 6 : 5, in an eleven-member Spe-
cial Bench observed that though there was no expressed excep-
tion from the ambit of article 368, Fundamental Rights included
in Part III of the Constitution cannot be subject to the process of
amendment provided in article 368.

However,many peoplc argued that had it been the objective
of the founders of the Indian constitution to make any of the pro-
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visions unamendable or immune, they could have made a specific
mention about the same at least in artigle 368. In the absence of
any such explicit provision in the Constitution, the Courts could
not arrogate the authority to imply limitations of the amending
power of Parliament.

In 1973, in Kesavananda Bharatt vs State of Kerala, the
Supreme Court of India reversed its earlier 'decision given in the
Golak Nath's case and upheld the authority of Parliament in amend-
ing any or all the provisions of the Constitution, including those
related to Fundamental Rights . The Court also held that the power
to amend under article 368 would be subject to certain implied
and inherent limitations and Parliament would not amend those
provisions which would affect the “basic structure™ of the
Constitution.

Incidentally, none of these judgements of the Suprecme Court
which dwelt upon the point of 'basic structure did try to define
what the 'basic structure' is. Some individual members of the ju-
diciary like Justice Chandrachud have, however, identified the
“basic structure” as : the sovereign democratic Republic structure
of polity; equality of status and opportunity of an individual; and
governance by laws and not by individuals.

However, to set the prospects of controversies to rest, the
Constitution of India was amended in 1976 for incorporation inter
alia of clause (5) in article 368. Despite insertion of the said
clause, Constitutional Amendments, besides other legislation, en-
acted by the Parliament have remained exposed to scrutiny and
review by the Supreme Court.

With the passage of time, the procedure of amendment of
the Constitution has established itsclf to be flexible enough to
respond to popular aspirations. This distinction of the Indian
Constitution, from those of several other democracies, is evident
not only from the numbecr of amendments (72) carried out in the
Constitution but also in some of the amendments carried out
subsequently to repeal the amendments enacted earlier.

For example, by virtue of the Forty-second Amendment
Act, 1976, Parliament enlarged the scope of article 31C by includ-
ing within its protection any law to implement any of the Dircctive
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Principles enumerated in Part IV of the Constitution, implying, for
instance, that no compensation under article 31(2) would be pay-
able for acquisition of land if it is taken to build a school for
imparting compulsory primary education.

But the Constitution (Forty-fourth) Amendment Act, 1978,
besides making significant changes in the provisions of several
articles, reversed some of the amendments carried out by the
Forty-second Amendment Act, 1976.

Any critical analysis of the amendments enacted so far is
beyond the scope of this article but it would be appropriate to"
highlight the Directive Principles of State Policy, enlisted in Part
IV comprising of articles 36 to 51 of our Constitution, which en-
shrine the basic concepts of a welfare State, and continue to
maintain their prestine status.

Article 37 of the Constitution states that “the provisions
contained in this Part shall not be enforceable by any Court, but
the principles therein laid down are nevertheless fundamental in
the governance of the country and it shall be the duty of the State
to apply these principles in making laws.” Though the efforts of
the State has basically veered around these “principles”, citizens
have no legal right to compel the State to abide by the same. For
instance, the provisions of right to work, right to education and
right to public assistance in certain cascs, as enshrined in article
41, remain to be realised because, as the directive principles are
not enforceable by any Court, it cannot be held to be law, much
less constitutional law and, therefore, its non-observance by the
State does not entail any legal consequence. To my mind, Parlia-
ment could have manifested greater concern for the welfare of
citizens, had it exercised its authority in shifting at least some of
the vital provisions from the Directive Principles to the main Con-
stitutional provisions through amendments of the Constitution.

Amendment Procedures

There are three distinct modes of amending the Indian
Constitution which are laid down in article 368 of the Constitution:

(i) Firstly, those amendments of the Constitution that can
be effected by a simple majority in the same manner as is re-
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quired for the passing of an ordinary law. Amendments contem-
plated in this category were carried out {eccntly in the following
articles :

(a) Article 4 deals with creation or reconstitution
of a State within the Indian Union. The States
of Arunachal Pradesh, Goa. Mizoram and the
National Capital Territory of Delhi were created
under this article.

(b) Article 169 (3) provides for the creation or abo-
lition of Legislative Councils in the State Legls-
latures. The Legislative Councils of Punjab, West
Bengal, Andhra Pradesh and Tamil Nadu were
aboiished under this article.

(c) Article 239-A giving authority to constitute cen-
trally administered areas.

(d) The Sixth Schedule to the Constitution making
provisions of administration of Tribal areas in
North Eastern States.

(ii) Secondly, those amendments of the Constitution that
can be effected by a special majority as laid down in article 368.
In other words it means that all Constitutional amendments must
be effected by a majority of the total membership of each House of
Parliament as well as by a majority of not less than two-thirds of
the members of that House present and voting.

(iii) Thirdly, those amendments of the Constitution which
require, in addition to the special majority referred to in second
category above, ratification by resolutions passed by not less than
one-half of the State Legislatures. This category comprises amend-
ments in the following provisions which require such ratification :

(a) the manner of election of President (articles 54, 55);
(b) the extent of executive power of the Union (article 73);
(c) the extent of executive power of State (article 162);

(d) provisions dealing with the Union Judiciary (chapter
IV of part V);
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(e) provisions dealing with the Courts in the States (chap-
ter V of part VI);

()  the setting up of a High Court in a Union Territory
(article 241);

(g) Distribution of legislative powers (chapter I of Part
XI);

(h) the representaton of States in Parliament (Fourth
Schedule);

() any of the lists by the Seventh Schedule; and

() the procedure of amendment of the Constitution (ar-
ticle 368 itsell).

Bills to Amend the Constitution of India

A Bill to amend the Constitution of India can be introduced
in either House of Parliament. It may be introduced by a Minister
or a Private member. From 1952 to November 1966, amendment
Bills brought forward by the Union Government were introduced
by Ministers in the Lok Sabha. The {irst Bill introduced in the
Rajya Sabha was the Constitution (Twenty-second Amendment)
Bill, 1966 which was introduced by the then Minister of Home
Affairs Shri Y.B. Chavan on 21 November 1966. However, this Bill
was passed by the Rajya Sabha and transmitted to the Lok Sabha
but it lapsed on the dissolution of the third Lok Sabha. Thereaf-
ter, between 1966 to 1988 only one Bill, namely the Constitution
(Forty-first Amendment) Bill, 1975 was introduced in the Rajya
Sabha by the Minister of Law, Shri H.R. Gokhale on 9th August
1975. However this Bill also met with a similar fate when it lapsed
following dissolution of the Fifth Lok Sabha in January 1977.

Since March 1988, scveral Constitution (Amendment) Bills
proposed by Government were introduced in the Rajya Sabha
namely: (a) The Constitution (Fifty-ninth Amendment) Bill, 1988;
(b) The Constituton (Sixty-first Amendment) Bill, 1988; (c) The
Constitution (Sixty-second Amendment) Bill, 1989; (d) The
Constitution (Sixty-fourth Amendment) Bill, 1990; (e) The
Constitution (Seventieth Amendment) Bill, 1990; (f) The Constitution
(Seventy-first Amendment) Bill, 1990; (g) The Constitution (Sev-
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enty-sixth Amendment) Bill, 1992; and (h) The Constitution (Sev-
enty-ninth Amendment) Bill, 1992. {

The procedure which is followed before and after the intro-
tHuction of a Constitution (Amendment) Bill is similar to that of an
ordinary Bill. The proposed Bill is circulated to the members in
advance by the Secretariat of the House in which it is sought to
be introduced. The day on which the Bill is included in the List of
Business, the member-in-charge moves for leave of the concerned
House to introduce the Bill. Generally introduction of such Bills is
not opposed. However, instances are there when introduction of
Constitution Amendment Bill was opposed. For instance, on 24
November 1988 the motion for leave to introduce the Constitution
(Sixty-first Amendment) Bill, 1988 by Shri P. Shiv Shankar, the
then Minister of Human resource Development was opposed in
the Rajya Sabha. As is the normal practice the fate of the Bill is
decided by division with the simple majority as was done in the
instant case. On the motion thhe House was divided as: Ayes:51;
Noes : 34.

The motion was accordingly adopted and the Bill was in-
troduced.

Passage of Constitution Amendment Bills

A Constitution Amendment Bill, with exception to some ar-
ticles and Schedules which can be amended by simple majority
even without treating them as Constitution Amendment Bills, has
to be passed by each House of Parliament by a special majority,
Le, majority of the total membership of that House and by a
majority of not less than two-thirds of the strength present and
voting in the House. Abstention in a voting on Constitution Amend-
ment Bill will imply that the member does so only to indicate his
intention to abstain from voting. As such he does not record his
vote within the meaning of the word 'present & voting'. The term
“present & voting™ implies voting in favour or against the motion
at the time of voting. This opinion of the Attorney-General finds
place in rules 155, 157 and 159 of Rules of Procedure and Con-
duct of Business in Lok Sabha and almost uniform procedure is
followed in the Rajya Sabha. Accordingly, the requirement of spe-
cial majority has been adopted for all the stages of the Bill right
from the stage of introduction of the motion that the Bill be taken
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into consideration. A number of Constitution Amendment Bills
have fallen through on this account. The first Bill in this regard
was the Constitution (Seventeenth-Amendment) Bill, 1963 which
was introduced in the Lok Sabha on the 6 May 1963. The Bill was
referred to Joint Committee of the Houses. On the 28 April, 1964
the Bill, as reported by the Joint Committee was taken up for
consideration by the Lok Sabha. The motion for consideration of
the Bill could not muster the special majority prescribed by article
368 of the Constitution and the Bill fell through as the motion for
consideration of the Bill was declared as not carried in accor-
dance with the provisions of the Constitution.

Similarly on 5 September 1970 the motion for considera-
tion of the Constitution (Twenty-fourth Amendment) Bill, 1970, as
passed by the Lok Sabha, was put to vote in the Rajya Sabha and
the Houses divided : Ayes: 149; Noes: 75. To qualify the require-
ment of 'two-thirds of present and voting' the requirement was
short by only one-fourth of a vote and the motion for considera-
tion of the bill was declared as not carried in accordance with the
provisions of article 368 of the Constitution and the Bill fell through.
The Constitution (Sixty-fourth Amendment) Bill, 1989 and the
Constitution (Sixty-fifth Amendment) Bill, 1989 also met with the
same fate in the Rajya Sabha on 13 October 1989. The “special
majority” norm is also followed in passing of each clause and
schedule to the Bill and finally for the motion that the Bill be
passed. Other motions such as the Bill be referred to Select Com-
mittee of the House or Joint Committee of the Houses or Bill be
circulated for eliciting public opinion thereon are passed by simple
majority only. Similarly the short title, long title and enacting
formula and amendments to clauses or schedules are also adopted
by simple majority. After a Constitution Amendment Bill is passed
by one House in accordance with the provisions of article 368 of
the Constitution it is transmitted to the other House through a
message. The other House may agree with the Bill as such or may
return the Bill with amendments. So far, only one Bill each, has
been amended by Lok Sabha and Rajya Sabha. The Constitution
(Forty-fourth Amendment) Bill, 1978 was amended by the Rajya
Sabha whereas the Constitution (Seventy-sixth Amendment) Bill,
1992 was amended by the Lok Sabha. The Amendment made by
the other House has to be agreed to by the originating House;
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otherwise the Bill will become dead as there is no provision for
Joint sitting in respect of Constitution Anlendment Bills. Because
of this fact, both the Houses had in these cases agreed to the
amendments made by each other in the Constitution Amendment
Bills.

Every motion regarding a Constitution Amendment Bill and
clauses and schedules thereof, which has to be carried by a spe-
cial majority, has to be adopted by compulsory division. The Chair-
man in the Rajya Sabha and the Speaker in Lok Sabha while
announcing the result of the division makes a special menton
that the motion/clause has been carried by a special majority
prescribed by article 368 of the Constitution.

Ratification by State Legislatures

Amendments which seek to make any change in the provi-
sions referred to in the proviso to clause (2) of article 368 of the
Constitution require in addition to the special majority in Parlia-
ment ratification by resolutions passed by not less than one-half
of the State Legislatures to that effect before the Bill is presented
to the President for assent. Though there is no time limit stipu-
lated in the Constitution for the ratification by the States, a con-
vention of 2/3 months has been set in and even in some in-
stances it was done within a week's time. For instance the
Constitution (Thirty-ninth Amendment) Bill, 1975 was passed by
Lok Sabha on 23 July 1975 and by the Rajya Sabha on the 24
July 1975.

The Bill was assented to by the President on the 1 August,
1975 after being ratified by the requisite number of State Legisla-
tures. Similarly the Constitution (Fortieth Amendment) Bill, 1975
was passed by Lok Sabha as well as by Rajya Sabha on the 8
August 1975 and the Bill was assented to by the President on the
10 August, 1975 after being ratified by at least 17 State Legisla-
tures.

Till now 74 Constitution Amending Bills (including the
two on Panchayati Raj and Municipalities) have been passed by
the Houses of Parliament. Out of the 74 Bills 31 were ratified hy
the State Legislatures (the Constitution Amendment Bills on Pan-
chayati Raj and Municipalities are still under ratification process.
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» By including these two ratifications, 33 would be ratified by the
State Legislatures. The resolution of a State Legislature ratifying a
Constitution Amendment Bill generally reads as under :

That this House ratifies the amendments to the
Constitution of India falling within the purview of
clauses and of the proviso to clause (2) of article
368 there of proposed tobe made by the Constitution
(--th Amendment) Bill, 19- , as passed by the House
of Parliament”.

Assent to Constitution Amendment Bill

After a Constitution Amendment Bill has been passed by
both the Houses of Parliament and if it does not attract the provi-
sions contained in the proviso to clause (2) of article 368 of the
Constitution, it is presented to the President for his assent by the
Secretariat in whose possession the Bill lies after being passed by
both the Houses of Parliament through the Ministry of Law (Leg-
islative Department). Two assent copies are endorsed by the Chair-
man/Speaker with a certificate to the effect that the Bill has been
passed by the Houses of Parliament in the following form:

‘The above Bill has been passed by the Houses of
Parliament in accordance with the Provisions of ar-
ticle 368 of the Constitution'.

Where a Constitution Amendment Bill which has been rati-
fied by the State Legislatures under the proviso to clause (2) of
article 368-of the Constitution, the endorsement on the assent
copies is made in the following form:

‘The above Bill has been passed by the Houses of
Parliament in accordance with the provisions of ar-
ticle 368 of the Constitution and has also been rat-
fied by the Legislatures of not less than one-half of
the States by resolutions to that effect as required
under the proviso to clause (2) of the said article'.

When the assent copies are submitted to the President he
has to assent such a Bil! because President cannot withhold his
assent on a Constitutdon Amendment Bill.
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Some historical facts about Constitution
Amendment Bills in India i

The Constitution of India came into force on the 26 Janu-
ary 1950. It was amended for the first time through the Constitution
(First Amendment) Act, 1951 by the provisional Parliament by
which clause (4) was added to article 15 empowering the State for
making any special provision for the advancement of any socially
and educationally backward classes of citizens or for the Sched-
uled Castes and the Scheduled Tribes. Some other amendments
were also made by it. The Lok Sabha was constituted in 1952 and
Rajya Sabha also came into existence in the same year. The First
Constitution Amendment Bill passed by the Parliament was in
fact the Constitution (Second Amendment) Bill, 1952 which was
introduced by the then Law Minister Shri C.C. Biswas in the Lok
Sabha on the 18 June 1952. This Bill was referred to Select
Committee of Lok Sabha on 11 November 1952 and the report
was presented within a week on 18 November 1952. The Bill was
passed by Lok Sabha on 15 December 1952 and Rajya Sabha on
19 December 1952.

The first Constitution Amendment Bill which was referred
to Joint Committee of the Houses was the Constitution ('Third:
Amendment) Bill, 1954 which was introduced in the Lok Sabha
on the 6 September 1954. The first Constitution Amendment Bill
which lapsed due to the dissolution of the Lok Sabha was the
Constitution (Fifth Amendment) Bill, 1955 which was introduced
in the Lok Sabha by the then Minister of Law Shri C.C. Biswas on
21 November 1955. The Bill had lapsed on the dissolution of the
First Lok Sabha.

The first Constitution Amendment Bill which was with-
drawn in either House of Parliament was the Constitution (Sixth
Amendment) Bill, 1955 which was introduced by ihe then Minis-
ter of Law Shri C.C. Biswas in the Lok Sabha on 21 of November,
1955. The Bill was withdrawn in the Lok Sabha on the 18 April,
1956. The First Constitution Amendment Bill which fell through
in the Lok Sabha was the Constitution (Seventh Amendment) Bill,
1955 which was introduced in the Lok Sabha on 28 November,
1955. The motion for reference of the Bill io a Select Committee of
the Lok Sabha was moved in the Lok Sabha on 30 November,



160 The Journal of Parliamentary Information

1955. The motion could not be carried as it did not obtain the

support of the special majority as required by rules and the Bill
fell through.

The First Constitution Amendment Bill which was nega-
tived after the motion for consideration of the Bill was declared as
not carried in accordance with the provisions of article 368 of the
Constitution was the Constitution (Seventeenth Amendment) Bill,
1963 introduced in the Lok Sabha by the then Minister of State to
the Ministry of Home Affairs Shri Hajaran on 6 May 1963. The
motion for consideration of the Bill could not get through in Lok
Sabha on 28 April 1964.

The First Constitution Amendment Bill introduced and
passed in Rajya Sabha was the Constitution (Twenty-second Amend-
ment) Bill, 1966 which was introduced by the then Minister of
Home Affairs Shri Y.B. Chavan in the Rajya Sabha on 21 Novem-
ber, 1966. The Bill was passed by the Rajya Sabha on the 9
December 1966. The Bill remnained pending in Lok Sabha and
lapsed on the dissolution of Third Lok Sabha. The first Constitution
Amendment Bill which was withdrawn after the presentation of
the report by the Joint Committee on the Bill was the Constitution
(Twenty-second Amendment) Bill, 1968 introduced in Lok Sabha
on 10 December 1968. The Joint Committee presented its report
on 12 March 1969. The Bill was withdrawn in Lok Sabha on 2
April 1969.

The First Constitution Amendment Bill negatived in the
Rajya Sabha was the Constitution (Twenty-fourth Amendment)
Bill, 1970 which was introduced in Lok Sabha on 18 May 1970. It
was passed by Lok Sabha on 2 September 1970. The Bill was
taken up for consideration in the Rajya Sabha on 5 September,
1970 and the motion for consideration of the Bill was declared as
not carried in accordance with the provisions of article 368 of the
Constitution. The first Constitution Amendment Bill which lapsed
while being under scrutiny of Joint Committee was the Constitution
(Thirty-second Amendment) Bill, 1973 which was introduced in
the Lok Sabha on the 16 May 1973. The Bill was referred to the
Joint Committee of the Houses. The Bill lapsed on the dissolution

of Fifth Lok Sabha without being reported by the Joint Commit-
tee.
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A chapter on Fundamental Duties was added to the
Constitution by Constitution (Forty-second Amendment) Act, 1976.

Efforts were made to amen‘d the various provisions of the
Constitution by Constitution (Forty-second Amendment) Act, 1976
and similar exercise was undertaken by way of the Constitution
(Forty-fourth Amendment) Act, 1978 which reversed the amend-
ments done by the 42nd Amendment Act. If we look at the subject
matters of Constitution Amendment Bills in India we find that the
First Schedule has been amended maximum times through
Constitution Amendments. It has been amended as many as five
times and each time a new State was created within the Union.
Article 356 has been amended six times only to extend President's
rules in the State of Punjab. This was done through the 48th,
59th, 63rd, 64th, 67th and 68th Amendment Acts to the
Constitution. At the same time we find that some articles which
ought to have been amended because they have become outdated
‘have not been amended so far. Take for example, article 45 of the
Constitution, which directs the State to provide compulsory edu-
cation to children below fourteen years of age within ten years of
the commencement of the Constitution. Now this is the forty-
fourth year of our republic but neither the time of ten years has
been extended nor free and compulsory education is being pro-
vided to the children. Similarly, article 343 which declares Hindi
to be our official language and provides that English shall con-
tinue to be used for fifteen years for official purposes after the
commencement of the Constitution. This article has also not been
touched so far by the Parllament. There are several other articles
of the Constitution which needs to be reviewed and amended for
which we may hope that the needful will be done in due course by
our Parliament.

To conclude, we may say that though our Constitution is a
writen one and also federal in character, but for the amendment,
our Constitution has avoided those difficult processes as contem-
plated by the U.S. and Australian Constitutions. Our Constitution
in this respect is partly flexible and partly rigid. It has been chang-
ing according to the dcmands and for the improvements in our
political institutions. We hope, in future too, our Constitution will
continue to guide our destiny.
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ReFORMING THE GOVERNMENT
— THE PRESIDENTIAL ALTERNATIVE ?

J. K. Jain

Let it be recognised at the very outset that it may be un-
wise to seek drastic, sweeping and sudden changes in the struc-
ture of Government unless this becomes absolutely necessary since
it would in the first place, be a task of gigantic proportions. More-
over, the outcome of such changes can never be perfectly pre-
dicted. Evolutionary change is one of the fundamental principles
that underlines a democratic polity, and it is not through abrupt
radical legislation that new directions are to be sought, but rather

through the gradual development of ideas in the public conscious-
ness. -

However, a time comes when an idea ripens to fruition,
and it is the duty of the leadership of a nation to take it up for
very serious consideration even if it involves a dramatic break
with the past. The proposal to replace the prevailing system of
Parliamentary democracy with a Presidential system such as that

which exists in USA has been doing the rounds for some years
now.

The idea of a Presidential form of Government is not new,
and was, in fact, considered (though perhaps summarily) by the
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framers of India’s Constitution. It was, however, rejected as
unsuitable for the Indian condition primarily perhaps, because
the leadership of the freedom stryiggle had a clearer understand-
ing and certainly some experience, in the operation of the West-
minster model that was eventually selected.

It will, nonetheless, be edifying to recall the reasons that
were given for favouring the West  minster model over the Ameri-
can Presidential system. Dr. B.R. Ambedkar, as Chairman of the
Drafting Committee, made an authoritative statement justifying
this preference in his introduction to the Draft Constitution in the
Constituent Assembly on 4 November, 1948!.

A democratic executive must satisfy two conditions:
(i) it must be a stable executive, and (ii) it must be a
responsible executive. Unfortunately, it has not beecn
possible so far to devise a system which can ensure
both in equal degree. You can have a system which
can give you more stability but less responsibility or
you can have a system which gives you more respon-
sibility but less stability. The American and Swiss
systems give more stability but less responsibility.
The British systcm on the other hand, gives you
more responsibility but less stability. The reason for
this is obvious. The American executive is a non-
parliamentary executive which means that it is not
dependent for its existence upon a majority in the
Congress, while the British system is a Parliamcn-
tary executive which means that it is dependent
upon a majority in Parliament. Being a non-Parlia-
mentary exccutive, the Congress of the United States
cannot dismiss the Exccutive. A Parliamentary Gov-
ernment must resign the moment it loses the confi-
dence of a majority of the members of the Parlia-

ment.

Looking at it from the point of view of responsibility, Dr.
Ambedkar pointed out :

A non-Parliamentary executive, being independent
of Parliament, tends to be less responsible to the
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Legislature, while a Parllamentary executive, being
more dependent upon a majority in Parliament, be-
comes more responsible. The &ar]iamcntary system
differs from a non-Par]lamenq\s?stem inasmuch as
the former is more responsible than the latter but
they also differ as to the time and agency for as-
sessment of their responsibility. Under the non-Par-
lilamentary system, such as the one that exists in
the United States of America, the assessment of the
responsibility of the executive is periodic. It takes
place once in two years. It is done by the electorate.
In England, where the Parliamentary system pre-
vails, the assessment of responsibility of the execu-
tive is both daily and periodic. The daily assessment
is done by members of Parliament through ques-
tions, resolutions, no-confidence motions, adjourn-
ment motions and debates on Addresses. Periodic
assessment is done by the electorate at the time of
the election which may take place every flve years or
earlier. The daily assessment of responsibility which
is not available under the American system is, it is
felt, far more cffective than the periodic assessment
and far more nccessary in a country like India. The
Draft Constitution in recommending the Parliamen-
tary system of exccutive has preferred more respon-
sibility to more stability.

This was Dr. Ambedkar's and the majority of the Con-
stituent Assembly’'s rationale in choosing the Parliamentary sys-
tem for India. We now have over four decades of experience of the
functioning of the system to evaluate the soundness of this logic.
However, it needs to be pointed out that the weaknesses of the
system were already evident to some cven at that time. Shri
Karimuddin had stressed that a Parliament/ eXccutive as contem-
plated in the Draft Constitution was bound to be weak and vacil-
lating, as the Ministers had to depend on communally minded
supporters.? Shri Ramnarayan Singh was in favour of all powerful
Presidents who would be responsible for the work done and who
will choose their Ministers and Secretaries.® Supporting this view,
“Shri Shibban Lal Saxena pleaded strongly for a President elected
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by adult suffrage to be in charge of the nation with the right to
choose the executive* These misgivings were confirmed even in the
early years of independence and {shri KM. Munshi, an eminent
Jurist and a leading member of the Drafting Committee of the
Constituent Assembly, commented on the experience of the first
17 years of the Constitution: '

Those of us who supported th¢ British Cabinet sys-
tem, to which we were accustomed, thought that it
would work effectively in India, but I must confess
that we have failed to evolve the two-party demo-
cratic system.®

It is felt that a Presidential system would ensure that the
entire electorate votes on national as opposed to regional issues,
since the President would require wide support from all parts of
the country. His campaigns, consequently, would be based on a
unifying platform that would emphasise the common heritage and
problems of this country, and would tend to help people perceive
themselves as possessing common goals and interests. Eventu-
ally, with the political system oriented towards a nationalistic
ideology, the fissiparous trends would tend to grow weaker.

The instability that was believed to be an inevitable price to
pay for the responsibility of the Parliamentary form of Govern-
ment has become too costly for the nation, without any real bene-
fit in terms of a more accountahle system sensitive to the needs of
the poor and the needy. With a succession of minority Govern-
ments, defections, splits, and a politics of conflict, the develop-
mental efforts of the Government have suffered considerably. More-
over the experience of frequent mid-term polls, the drain on the
exchequer, and the paralysis of the decision-making machinery
during election ime has become unbcarable for the economy.

What is more, the Parllamentary system as prevalcnt in
India, distorts the actual preferences expressed by the electorate.
It has been seen in the past that most parties project, not a co-
herent ideology, set of issues of public policy, or any clearly de-
fined stand, but rather a single or a group of charismatic leaders.
Evidently, if the pcople’s sentiments and aspirations are directed
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towards a single leader, it would be much fairer to allow them to
directly choose him or her.

In comparison with these drawbacks of our system, the
Presidential system offers a better option. In the first instance, the
people vote exactly for what they want. The Presidential candi-
dates are clearly identifled with a set of programmes that they
represent, and the people are free to choose the individual or
programme they prefer. Moreover, the President, -once elected,
does not have to carry the onerous burden of a recalcitrant Parlia-
ment that dogs his step. His existence in office is not threatened
by every group of malcontents to come along, nor does he have to
appoint Ministers because they are in a position to pressurise
him. In other words, the President is an executive head of Govern-
ment who is actually empowered and free to exercise his func-
tions to the best of his abilties.

In the event of the failure of the Government to tackle
national issues, moreover, there are no alibis available to the
President, as he is responsible for everything his Government
achieves or fails to do. He selects his own team and is conse-
quently answerable for their follies and failure, as he must be for
his own.

It is, moreover, not true that the President in the American
system is accountable only to the electorate at the polls. The
American Legislature is not altogether toothless, and every major
policy decisions of the President is discussed and endorsed or
rejected by it. Of course, the President exercises veto powers. But
then, again, it would not be possible for him to identify with a
particularly unpopular policy, since the moral authority of the
Congress and the Senate is great, and he would eventually have
to contend with the turning tide of public opinion as well.

Indeed, the American system, with its commitment to frce-
dom of information, is far more responsive and accountable. Even
in matters of appointments to high oflices, such as those of judges
to the higher judiciary, it has been seen that the Senate and the
Congress possess the powers to block the appointment of candi-
dates favoured by the President.



Reforming the Government 167

The clinching argument, to my mind, is the complete sepa-
ration of powers that is possible under it. In the Parliamentary
system, even if the mdcpendence&)f the judiciary is guarded very
much, the fact that the Executive is drawn from the majority
party in Parliament makes the separation of the executive and
legislative functions impossible. Such a separation is essential if
the basic features of democratic Government are to be protected
in a political sysiem reflecting the contradictions and conflicts of
Indian society. The requisite separation of powers is possible only
under a Presidential form of Government, and, in a system so
completely dominated by feudal sentiments, a truly democratic
polity can emerge only under this form of political organisation.

The matter, however, is not as simple as that. A shift from
a Parliamentary to a Presidential form of Government would per-
haps involve amendments to what would be conceived as the
basic structure of the Constitution, and at the present stage of
Jurisprudential development, this has been placed ouiside the
scope of the powers of the Legislatures. Nor does the Constitution
define any alternative procedure for amending the Constitution,
or for appointing another Constituent Assembly to redraft the
constitution (and a substantial redrafting would certainly be re-
quired if the requisite changes are to be made).

Far from being disadvantages, these are, in fact, guaran-
tees that no hasty changes will be brought about. Clearly, the
only available method of introducing constitutional changes of
such a magnitude is to carry the debate on the Parliamentary ys.
Presidential system to the people, and, if the pressures of public
opinion reach a certain level, it will be necessary for the political
leadership to then devisc mcthods to give concrete shape to the
people’s aspirations. Since the Constitution was given by the people
of India to themselves, clecarly, it is only they, who can collectively
sanction fundamental changes in its structure. When the debate
on this issue breaks out of the sphere of the intelectuals and the
political leadership of this country, and spills into the streets and
hearts of the people, it would, perhaps, be possible to explorc the
option of a national referendum to dccide the matter.
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ConsTiTUTION OF INDIZ IN
PRECEPT AND PRACTICE

Satya Prakash Malaviya

The Constituent Assembly which was constituted to draft
the Constitution of India worked during the period 1946 to 1949.
On 26 November, 1949, the Constitution was finally adopted and
it came into force from 26 January, 1950. The present Articles 355
and 356 of the Constitution were the draft articles 277-A and 278
of the draft Constitution. Both the articles were considered, de-
bated, discussed .and adopted by the Constituent Assembly on 3
and 4 August,1949 and they read as:

Article 355. Duty of the Union to protect states against
external aggression and internal disturbance : It shall
be the duly of the Union to protect evcry state against
external aggression and internal disturbance and to
ensure that the Government of cvery state is carried
on in accorance with the provisions of this
Constitution.

Article 356. Provisions in case of failure of constitu-
tional machnery tn States : (1) If the President, on
receipt of a report from the Govrernor of a State or
otherwise, is satisfid that a situation has arisen in
which the Government of the State cannot be
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which the Government of the State cannot be carried
on in accordance with the provisions of this
Constitution, the President may, by Proclamation -

(a) assume to himself all or any of the functions of
the Government of the State and all or any of the
powers vested in or exercisable by the Governor or
any body or authority in the State other than the
Legislature of the State.

(b) declare that the powers of the Legislature of the
state shall be exercisable by or under the authority
of Parliament;

(c) make such incidentaland consequential provi-
sions as appear to the President to be necessary or
desirable for giving effect to the objects of the Proc-
lamation, including provisions for suspending in whole
or in part the operation of any provision of this
Constitution relating to any body or authority in the
State. -

The Ram Janma Bhoomi-Babri Masjid structure at Ayodhya-
was demolished on 6 December 1992. It is improtant to note that
at the meeting of the National Integration Council (NIC) which
met on 2 November 1991 during discussions, the then Chief Min-
ister of Uttar Pradesh gave an assurance that pending a final so-
luton, the State Government would hold itself fully responsible
for the protection of the Ram Janma Bhoomi-Babri Masjid struc-
ture. The said assurance was incorporated in the resolution passed
by the NIC.

The NIC again met on 23 November 1992 and addrressing
the meeting, the Prime Minister Shri P.V. Narasimha Rao said :

We last discussed this issue on the 18th of July this
year. Useful discussions were held but we did not
succeed in passing any resolution, in view of oppo-
sition of some of our friends here. We took note of
the construction that was going on in violation of
the orders of the Court, in particular, the order passed
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by the High Court on 15 July, 1992. By this order of
the 15th July the High Court had restrained the
Parties from undertaking or continuing any construc-
tion activity on the 2.77 acres of land which had
been notified by the Government of U.P. for acquisi-
tion. The Court had also directed that if it was nec-
essary to do any construction on the land, prion
permission from the Court could be obtained. The
Chief Minister of Uttar Pradesh assured the NIC
that his Government was making sincere efforts to
stop the construction. Despite the assurance given
by the Chief Minister, the construction activity did
not stop.

The Prime Minister in efffect said that the construction
proceeded in violation of the Court’s order and High Court’s order
passed on 15 July 1992. In this meeting, the NIC after consider-
ing all aspects of the Ram Janma Bhoomi-Babri Masjid dispute
and the report of the Government, extended its whole-hearted
support and cooperation in whatsoever steps the Prime Minister
considered esential in upholding the Constitution, the rule of law
‘and in implementing the Court's order. |,

As the subsequent events showed, the U.P.Government had
miserably failed to prevent the violation of the High Court's order.
By 5 December 1992 it was evident that a situation had arisen in
which the Government of U.P. could not be carried on in accor-
dance with the provisions of the Constitution but the Union Gov-
ernment did not invoke article 356. The developments in Ayodhya
could have been avoided had the Union Government been alive to
the situation and timely invoked articles 355 and 356 of the
Constitution. The Union Government, to my mind, alsc failed to
take note of the utterances of the Chief Minister that the subject
matter was a matter of faith and Courts could not decide on mat-
ters of faith.

On 21 December 1992, speaking in the Lok Sabha on a
motion of no-confidence in the Council of Ministers moved by Shri
Atal Bihari Vajpayee and others, the Prime Minister observed thus:

The question is what had happened to the
Constitution of India in this process. It lies shat-
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tered. What happens to article 356 ? It lies shat-

tered. I would like constitutional experts to go into
it where is it that the President of the Union finds

that a situation has arisen whereby the governance
of the State cannot be carried on according to the
Provisions of the Constitution? What is that precise
point? We have dismissed State Governments times
without number. But in no case was the practical
implication of article 356 tested.... When does that
moment arise when we come to the conclusion that
the governance of the State cannot be carried on ac-
cording to the provisions of the Constitution? If only
one word had been there, in article 356 which says
“a situation has arisen” - if after that it could have
been added -"is likely to arise”, then the Governor
gets, the President gets a greater leeway. But then,
one has to go into a greater detail. This is the first
time in the history of the Constitution, in the his-
troy of article 356 when it has been put to a test, it
was never put to before and it has not been able to
stand to the test. Never mind who used it, never
mindwhodid not use it, howsoever you look at it, you
will find that there is a lacuna and that would have
to be made good.

It has been said a number of times that it is not the
Constitution that has failed but those entrusted with the duty of
working the Constitution have failed. I am alive to the remarks of
Justice V.R. Krishan Iyer, a former Judge of the Supreme Court
and a constitutonal expert, who in his article titled “Some Muta-
tional Reflections on the Constitution™ wrote that article 356 cannot
be converted into a constitutional terrorism or political nostrum
for resolving other problems.

On 26 November 1949, the day the Constitution was adopted
Dr. Rajendra Prasad, the then President of the Constituent As-
semmbly, said thus :

Whatever the Constitution may or may not provide ,
the welfare of the country will depend upon the way
in which the country is administered. That will de-
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pend upon the men who administer it. It is a trite
saying that a country can have only the Govern-
ment it deserves. Our Constitution has provision in
it which appear to some to be objectionable from
one point or another. We must admit that the de-
fects are inherent in the situation in the country
and the people at large. If the people who are elected
are capable and men of chartcter and integrity, they
would be able to make the best even of a defective
Constitution. If they are lacking in these, the
Constitution cannot help the Country.

He added prophetically:

After all, a Constitution, like a machine is a lifeless
thing. It acquires life because of the men who con-
trol it and operate it, and India needs today nothing
more than a set of honest men who will have the
interest of the country before them. There is a fissi-
parous tendency arising out of various elements in
our life. We have communal differences, caste differ-
ences, language differences, provincial differences and
so forth. It requires men of strong character, men of
vision, men who will not sacrifice the interests of
the country at large for the sake of smalller groups
and areas, and who will rise over the prejudices
which are born of these differences. We can only
hope that the country will throw up such men in
abundance. :

It was on 6 December 1956 that the Chief architect of our
Constitution, Babasaheb Dr. Bhimroa Ramji Ambedkar passed
away and ironically it was on 6 December that the events in
Ayodhya took place. People’s faith in the Constitution, Parlia-
ment, Judiciary and Executive stood shaken.

Introducing the draft Constitution as finalised by the Draft-
ing Committee and moving the resolution that it be taken into
consideration in the Constituent Assembly on 4 November 1948,
Dr. Ambedkar said:

The Constitution, as sctttled by the Drafting Com-
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mittee is workable; it is flexible and it is strong
enough to hold the country both in peace time and
war time. Indeed, if I may say so, if things go wrong
under the new Constitution, the reason will not be
that we had a bad Constitution. What we will have
to say is, that man was vile.

Further on 25 November 1949, Dr. Ambedkar had remarked
in the Constituent Assembly:

I feel however good a Constitution may be, it is sure
to turn out bad becuase those who are called to
work it, happen to be a bad lot. However bad a
Constitution may be it may turn out to be good if
those who are called to work it happen to be a good
lot.

Participating in the Constituent Assembly debates on draft
article 277-A (now 355) on 3 August 1949 Shri H.V. Kamath

observed:

We have laid according to this article certain duties
upon the Union Government. Firstly, it should de-
fend every constituent unit against any external ag-
gression. Secondly, it should protect the State against
internal distrubance. I suppose Dr. Ambedkar and
the Drafting Committee mean that the Union Gov-
ernment should prevent any internal distrubance
from occurring in the States. Lastly, the duty is laid
upon the Union Government to see that the Govern-
ment of every State is carried on in accordance with
the provisions of the Constitution. As regards the
last, I am wholeheartedly in agreement with that
provision that the Union Government should make
it a point to see that every State honours and ob-
serves the Constitution in letter as well as in spirit.

In my opinion, in the case of the Ayodhya incidents, the
Union Government did not rise to the occasion. I do not agree
with the view that because of a lacuna in article 356, the Govern-
ment could not take action against the U.P. Government. The
defectlies not in articles 355 or 356 but the failure on the part of
the Union Government to invoke them at the proper and appropri-

ate time.
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ROLE OF INDIVIDUAL AND INDEPENDENT
MEMBERS

Ghulam Rasool Matto

I became the member of Rajya Sabha in 1982. At that
point of time, there were three members in Rajya Sabha belonging
to Jammu & Kashmir National Conference which consttuted
3/4th of the total strength of the Members in Rajya Sabha from
the State of Jammu & Kashmir.

Despite the strengfh of our party we were able to get very
little time to participate in the discussion in the House. The time
is allotted by the Chair on the basis of the strengh of the Party or
the Group. The total number of membership in the Rajya Sabha
is 245. So if one hour is allotted for discussing a subject, it works
out to less than 0.25 minutes per member. Even for a 4-hour
discussion, only one minute per member is his due share.
Sometimes when the Chair was generous enough, we got even 5
minutes to discuss an important issue. During those days, we had
important matters about Kashmir to discuss almost everyday but
we could not do justice to discussing these issues in the Parlia-
ment. In the mean time, one of our Members retired and the
National Conference was left with only two members. The same

position obtained with Congress (S). They also had a strength of
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two or three members. There were other parties also who had a
strength.of only one or two members like R.S.P., Forward
Bloc , Muslim League, Akali Dal, Sikkim Congress, Congress (J),
etc. There were some independents also.

Shri S.W. Dhabe of the Congress (S) and myself met and
mooted the idea of having a united party of all such individuals
and groups but the rules of the Rajya Sabha came in our way. No
such group with such heterogeneous composition could be re-
congnised by the Rajya Sabha Chairman.

We then held a bigger meeting in which some senior leaders
like late Sankar Prasad Mitra, former Chief Justice of the Calcutta
High Court and Shri A.G. Kulkarni, the veteran Parliamentarian
also participated. The idea of a group of 5 or above being recogni-
sed by the Chairman stipulated that they should belong to a party
which has a definite constitution and programme. But we had
individuals and groups having oppcsite views on national issues
or subjects under discussion in the Parllament and hence the
question of being recognised as a Group could not arise.

We decided to make a representation of the Chairman that
he should recognise this Group oniy for the purpose of allotment
of time for discussion and not for any other privilege as is given to a
Group. The late Sankar Prasad Mitra personally met the then
Chairman, late Justice M. Hidayatullah in this connection.

The case was well argued and the Chairman granted recog-
nitdon to the Group which we then called as “United Association
of Members” (U.A.M.) for the purposes of allotment of time only.
Each group or individual had his own policy on any subject being
discussed but for the purposes of allotment of time for discussion
of a subject in the House the Group would be recognised.

About 24 members enrolled in the U.A.M,, including one
Independent member from Jammu & Kashmir, and elected Shri
A.G. Kulkarni as the Leader and Chief Spokesman, Shri S.W.
Dhave as Chief Whip and myself as Whip. Myself and Shri. Dhabe
would coordinate the working of the Group. If there was a 4-hour
discussion on any subject, our group would be allotted the time
for 24 members. As the Whip of the Party, I would approach each
member of the group to know if he was interested to speak on the
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subject or a Bill which was on the agenda of the Rajya Sabha for
the day or on a subject of his interest. For instance, I was interes-
ted in discussion on Kashmir and I would automatically be the
concerned speaker if it was discussed. Similarly, another member
Lt. Gen. J.S. Aurora (retd.) would speak on Punjab. Shri A.G.
Kulkarni would always be our spokesmgan for asking clarifications
on a statement made in the House on finance or general law and
order situation. While discussing Bills, I would ask every member
if he was interested in speaking on the subject. In fact I would pro-
mpt and motivate members to speak. I tried to make the whole
Group speak on one or the other Bill in his individual capcity.

In a day-long discussion, we had enough time for two mem-
bers to participate in the discussion but otherwise one Member
always participated.

As our time was already fixed, we would be called upon to
speak and as Whip of the Group, I could have already given the
name of the member who would speak on that subject. As we
were not a Group in the technical sense of the word as per the
rules, our Group's number came only in the last to speak. I recall
that on no occasion (except at the time of seeking clarifications to
a Statement made in the House) the concerned speaker of our
Group did have less than seven to ten minutes to speak and in a
day-long discussion on a subject, the members would speak for
15 to 20 minutes. I was also interested in Economics and in the
discussion on budget, I used to speak for half-an-nour

After Shri Kulkarni joined the Congress (I), Shri S.W. Dhabe
became our Leader and Chief Spokesman and myself Chiet Whip/
Whip. On shri Dhabe’s retirement, our Group shrunk in size but
remained active and working. Then I became the Chief Spokes-
man-cum-Chief Whip.

I had to work very hard. I had to evolve the day’s strategy
according to the agenda of the day. I also had to know when a
Statement will be made in the House so as to numinate the speak-
ers. | was generallv present in the House throughout the day.

Sometimes very piquant situations also arose. Generally
when Bills were discussed we were reminded to give the name of
our speaker to the Chair, I would sometimes fail to persuade anv
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member to speak. Perforce, I had to participate in the discussions.
There were occasions when I had to speak even 3 or 4 times a day.
There were occasions but very rarely when two members wanted
to speak on a subject when the discussion on it was for a short
ti-ne.

The Group continues to function even today. For personal
reasons, I had to stop being very active, although I am a member
of the group. At present the group with a different nomenclature
is functioning with Dr. Subramaniam Swamy as the Chief Spokes-
man.

The experiment has worked very well and needs to be
emulated bytheother House of parliament as also by State Legisla-
tures. ‘This experiment has given an opportunity to many back
benchers to speak frequently and for a longer period of time than
they could ordinarily get. All this is being done without violating

“the rules of the House of compromising the stand of the particular
member on the issue. Of course, this arrangement needs to be
understood in its essence by those who participate in such a
Group. The main idea that has to be kept in view for each member
of such a Group is that he should think whether he would be
better off being a part of such an arrangement or fighting the
battle alone for getting more time and having impetus to speak on
more and more subjects on more and more occasions. The odds
are heavily in favour of participation in such a Group for individu-
als and very small groups. This experiment has proved very suc-
cessful in our case. In general terms, it means that under such an
arrangement more and more individuals and independent mem-
bers and very small groups will be able to take effective part in the
proceedings of the House.
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SoME IssuEs OF ELECTORAL

REFORMS IN INDIA

Chaturanan Mishra

It is a matter of pride for all of us that we have in India,
since independence, an uninterrupted democratic systm of Gov-
ernment based on adult franchise. The whole world is gradually
moving towards democratic system of Government. In Kingship,
dictatorship, including dictaatorship of proletariat succession, leads
to violent struggle including civil wars whereas there is an orderly
and smooth succession in democracay. In a democracy, people
have a sense of participation in forming the Government and
hence it is the best form of Government.

The most important criteria of democracy is to have free
and fair elections. It is here that some deficiencies have recently
crept in our democratic system. In India, we had one of the long-
est periods of feudal system based on various layers of caste
system which denied even basic human rights to the lowest strata
of society. We have a modern Constitution but that Constitution
has so far not become the way of life of our people and the old
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caste and feudal system, despite being anemic, continues in
reel life, particularly in the villages. In pursuance of this, the
weaker section in many places are not allowed to cast their votes.
In the 1984 eclections, after addressing a meeting in the district
of Aurangabad of Bihar, I was going to leave.when a group of
villagers, mostly dalits came near and asked me, what is the use
of delivering such lectures when so far in our life we have not
seen what a ballot paper is. If booth-capturing continues a day
will come when we will have only the signboard of democracy.
Election Commission, in its various reports, has mentioned this
but in successive elections, impersonations and booth capturing
are increasing by threatening the very base of our democracy.
Various institutions, seminars, workshops, committies like the
Justice Tarkunde Committee and Parlimentary Committees have.
examined this issue and .given their opinions and recommenda-
tions. All the Governments had during the last one and half deca-
de promised varions electoral reforms but no one fulfilled it.

The question is how to check large-scale impersonations or
booth capturing ? identitvcards can checkiimpersonations to a
great extent. In the Municipal Election in Sikkim and Andhra
Pradesh, indentity cards were issued to the voters and the experi-
ment worked well. While this practice should be introduced the
main effort should be to rouse the consciousness of th people
which can ensure full guarantee against impersonation.

In my opinion, we should switch over to the ‘List System’ of
election in the State Assemblies. If this comes into force then for
instance.he whole of Bihar would be oneconstituency It would be
difficult to capture such a large number of booths. Caste and
communal appeals, though not ruled out, but also be substantially
weakened. Since we are having coalition Government even undcr
the present system we will have no difficulty in the lists system of
election. After experimenting the lists system in the State Assem-
blies, we can later on experiment it for Lok Sabha elections. One
benefit of this system is that all the parties who have even the
minimum strength get represented in the Legislature thereby reflect-
ing the true feeling of the people. In the present system minority votes
succeed to get majority seats in Parliament and State Assemblies.
Lists system will to a great extent reduced the number of independent
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candidates also, which recently has gonc abnormally high.

If we want to stop booth capturing in the practical sense,
then we will have to go beyond the election laws and break the
feudal hold in the villages by having proper land reforms, etc.
because it is the feudal lords who maintain their hold on the
society and indulge in activities such as booth-capturing. Dr.
Ambedkar has rightly observed in his speech in the Constituent
Assembly on 25 November 1949 :

On the 26 of January 1950 we are going to enter
into a life of contradictions. In politics, we will have
equality and in economic and social life, we will
have inequality. In politics we will be recognising
the principle of one man one vote and one vote one
value. In our social and economic life we shall, by
reason of the social and economic life, continue to
deny the principle of one man one value...We must
remove this contradiction at the earlist possible
moment or else those who suffer from inequality will
blow up the structure of political democracy which
this Assembly has so laboriously built up.

The issue of momery' power is always present in the
elections. This i ssue has been discussed since the day of the
Santhanam Committee and Wanchoo Committee. There is no full f;
proof method to check this but state funding of elections can to
some extent help the parties of weaker sections to come up for
competition. However this has not been introduced so far.Perhaps
some type of self-imposed code of conduct by the political parties
can help in this matter.

Recently, the office of the Election Commission was in con-
troversy. The proposal to have three-member Election Commis-
sion to be constituted by the consensus of the Prime Minister, the
Leader of Opposition and the Chief-Justice should be implemented
to put an endt0 the controversies relating to this august office.

In my opinion, legislature shofuld have better liaison with
the people so that the people take more and more interest in the
parliamentary works and elections right from the preparation of
electoral rolls till the formation of the Government.
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PARLIAMENTARY AND PRESIDENTIAL
SysTEMs —A COMPARATIVE STUDY

Naunihal Singh

Parliamentary System

-

The most widely adopted form of representative and Con-
stitutional Government is the parliamentary system, or, as it is
sometimes called, the “Cabinet” system. Most of the nations that
have achieved independence since World War II have adopted
some form of it, with varying degrees of success. In a Parliamen-
tary government the executive is divided into two parts: first, the
Head of State, and second, the Head of Government.

Let us examine the comparative status of a parliamentary
form of Government in some countrics of the world.

Great Britain

The British form of Parliamentary Government has been
the most effective, and it is the model for the majority of the new
Parliamentary States. Although many of the British features have
been copied, none can be duplicated, because they are so grounded
in British history, experience and tradition.
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The hereditary monarch is the most ancient institution in
British Government; the ruling sovereign enjoys a position of
political neutrality, free of partisan strife, and can claim, as no
person can, to represent the entire nation. Since the seventeenth
century, the executive functions, previously performed by the mon-
arch, have been taken over by this Ministers. The functions have
been institutionalized so that their ekercise is less a matter of
personal discretion than of ministerial responsibility.

The sum-total of executive authority today, as well as the
office of monarchy, is represented by the institution of the Crown,
an abstraction. The Crown powers are related primarily to the ex-
ecutive and administrative process; but have legislative and judi-
cial character as well.

Constitutionally the Queen has many duties : to make ap-
pointments, issue administrative rules, summon and dissolve Par-
liament, assent to legislation, make treaties, and so on. Even
though these acts are performed as Crown powers on the “advice”
of Ministers, the Queen is not merely a figure-head. She is ad-
vised on all significant developments and major policy decisions
are discussed with her.

The Prime Minister ordinarily, is appointed by the monarch
because the voters have given the party that he leads a majority
of the seats in the House of Commons. His role as party leader is,
therefore, crucial to his power.

The Cabinet is composed of those Ministers whom the Prime
Minister invites to serve as a deliberative council with him. The
Cabinet is collectively responsible for its acts and policies. What-
ever its internal differences, it must always display a united front,
a challenge to the leadership talents of the Prime Minister.

The Cabinet is the central institution between the execu-
tive and the legislative branches, and its functions are broad. The
members must decide collectively, broad matters of policy, involv-
ing foreign affairs, finance, and other issues of concern to the
entire Government.

France
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mentary system similarly to Britain's. The French Cabinet of the
Third Republic (1871-1940) was weak and unstable because of
the multi-party system, extreme ideological differences between
major political groups, weak party discipline, frequent party scan-
dals, and other crises.

The Constitution of the Fourth Republic (1946) contained
several provisions intended to give a new stability to the Cabinet
and greater scope for leadership by the Premier, but these failed
to change the ability of the Governments to cope with serious
domestic and foreign problems.

Widespread frustraon with a system in which the Na-
tional Assembly could not govern led to the support of General
Charles De Gaulle's proposal for a new Constitution, and its adop-
tion in 1958. In the Fifth Republic, the President is choosen for a
seven-year term. A Constitutional amendment of 1962 provided
for popular election, an innovation in French practice. The Presi-
dent is intended to be more than a titular Head of State and is
given power to act as arbiter between the Government, the par-
ties, and Parliament.

The President appoints the Premier and members of the
Cabinet who must resign their seats in Parliament if they accept.
The Government may still be forced to resign by a vote of censure,
passed by an absolute majority of the National Assembly.

Thus, an attempt is made to apply both the principle of a
limited separation of powers, which De Gaulle insisted was the
essential basis of executive stability, and the principle of ministe-
rial responsibility, which French tradition views as essential to
representative Government. The President is further empowered
to dissolve the National Assembly, though not more than once a
year.

Germany

In contrast to France, the German tradition has been to
over concentrate authority in the executive and make it formida-
bly strong. The German preference for a stable and highly concen-
trated centre of authority is demonstrated in the Bonn Constitution,
adopted in 1949, and in the politics of the German Federal Re-
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The federal President is elected for a filve year term by a
special federal assembly composed of the members of the Bundes-
tag and an equal number of representatives of the Land (State)
Diets. His powers are nominal, and all of his political acts are
counter-signed by the Federal Chancellor, who iIs the political
executive, chosen by the President becauge he commands a ma-
jority in the Bundestag. Thus, the essential principle of ministerial
responsibility is maintained.

However, the office of Chancellor is considerably more pow-
erful than that of an ordinary Prime Minister. He alone is specifi-
cally authorised to determine general policy. He chooses and dis-
misses the Ministers, who need not be members of Parliament,
but may be high ranking civil servants or have Land government
experience. The Chancellor is under no obligation to consult his
Cabinet colleagues and, in practice, he does so far less than his
British and French counterparts.

A unique feature of the German system is that the Bundes-
tag may vote a lack of confidence in the Chancellor only. It simul-
taneously elects a successor by a majority vote. Because of this
so-called “constructive” vote of no-confidence, the Chancellor is
virtually certain to stay in office unless a majority opposing him is
equally united behind another leader, or unless a general election
alters the political composition of the Legislature.

Israel

The State of Israel, founded in 1949, has a weak President
and a strong Prime Minister. Israel's parliamentary system re-
flects British influence, but it also bears the imprint of its first
Prime Minister, David Ben-Gurion. Though the office of Prime
Minister resembles its British counterpart, the Cabinet is far less
powerful than it is in Great Britain. The Isracli Cabinet must be
created from extensive coalition bargaining.

The President, who is elected by the Knesset, serves for a
term of flve years. His powers arc limited: he signs treaties after
they are ratified by the Knesset, appoints diplomatic representa-
tives, signs all official documents, except laws concerning his own
powers, and makes routine appointments. In the exercise of his
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most important power, that of appointing the man who is to form
a new Government, he must first consult representatives of vari-
ous parties in the Knesset.

The Prime Minister must be a member of the Knesset,
because only a member can form a government, but the other
Ministersneed not be members. No government is considered le-
gally constituted until it has received a vote of confidence from
the legislature; that is, a non-confidence vote applies to the Gov-
ernment as a whole.

India

With the dawn of independence, India has followed the
model of parliamentary democracy. Despite continuing problems,
India has achieved some successes. The executive branch is headed
by a President, Vice President, Prime Minister and Council of
Ministers. Although opinions vary on the actual role and powers
of the President, he is more than a figurehead. As the constitu-
tional Head of the State, he has the right to be kept informed and
to express his views.

However, the President cannot override the advice given by
his Ministers. Normally, he exercises the executive powers, which
include various vetoes, some financial powers, and authority to
issue ordinances while Parliament is not sitting, on the advice of
the Prime Minister and the Council of Ministers.

The Constitutional provisions that give the President the
right, at least in theory, of exercising great independence are the
emergency powers. These powers can be used if there is a threat
to internal security, such as war or internal disturbance, if the
constitutional machinery of a State is unable to operate for some
reason, or if the financial stability or credit of Indiia or any part of
it is threatened.

In practice, these emergency powers have been invoked
only on the request of the Prime Minister and, in general, they
have been used with firmness and discretion. However, the state
of emergency declared during the Chinese invasion of 1962 was
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not lifted when the immediate threat no longer existed.

The success of the relationship between the President and
the Prime Minister depends on their respective personalities, and
so far, it has seemed to work well. For in India, as in many other
countries without a long-standing tradition of institutionalized
parliamentary democracy, non-political forces and personalities
play a large role in decision making. .

Japan {

The formal political structure of Japanese Government is
among the most democratic and rational in the world, although it
divests the Emperor of all political or executive functions. Never-
theless, the Emperor remains an important symbol for the focus
of Japanese loyalty. Not “Chief of State”, but only a “Symbol of the
State”, the imperial institution is far weaker than the British mon-

archy.

The executive power is vested in the Cabinet, headed by
the Prime Minister, who is chosen by the Diet. All Cabinet mem-
bers must be civillans; and a majority of them, including the
Prime Minister, must be members of the Diet.

If a Cabinet loses the support of the majority of the mem-
bers of the lower House, it must cither resign, whereupon the Diet
begins the process of choosing a new Prime Minister, or it can
dissolve the lower House and call for new elections.

In addition, the Cabinet has the informal function of serv-
ing as the leadership of a political party or coalition of parties
upon whose support its position depends. Its relationship to the
legislative branch is particularly close and it is collectively respon-
sible to the Diet; Ministers must, in fact, attend sessions of the
Diet and reply to members' questions. The Cabinet is the domi-
nant element through its power to grant patronage and enforce

party discipline.
An Evaluation of Parliamentary System

Especially in its effective British form, the parliamentary or
Cabinet type of executive does produce a close union of effort
between the executive and the Legislature. Because the executive
is, in effect, a governing board drawn from the Legislature, it can
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provide a positive leadership and can resolve any breaches be-
tween the two. There is, as well, always a clcar distinction be-
tween the government majority that leads and the Opposition that
criticizes.

The tenure of the executive is not fixed, but rests, instead,
upon the continuation of majority support in the Legislature. The
executive, therefore, is an excellent vehicle through which to ex-
press the popular mandate. And because it may be voted out at
any time, its policies must always stay attuned to public opinion.

In addition, the Cabinet is flexible, it can adjust to emer-
gency demands that require centralised political authority. Fi-
nally, the Cabinet represents a considerable accumulation of po-
litical experience. Its members spend years of apprenticeship in a
parliamentary career, and when the party is out of office, in the
Opposition.

To offset these advantages, the parliamentary executive
must work within a degree of uncertainty about the time available
to plan programmes and to carry them out. The very fusion of the
executive and the Legislature that crcates advantages also creates
the danger that one or the other will over-extend itsclf, with very
little means available to prevent it. Although the forces of custom
and public opinion are effective in Great Britain, they, are not
always sofirmlyestablished elsewhere. Thevmav result in an over-
powerful executive, or less likely, a dominant and irresponsible
Assembly.

Clearly, the parliamentary executive is most effective when
supported by a stable majority, which is most likely to be found in
countries having a strong two party system. Many countries that
have instituted the cabinet system have becn hampered in their
operation by their multiparty systems, which have created indeci-
sive and unstable Cabinets. Other countries, with either a one-
party or a weak two party system, have created parliamentary
executives that have bcome unresponsive and authoritarian.

Ironically, many countries have chosen the parliamentary
system in preference to the presidential system, which they feared
might become dictatorial; yet their failure to operate the cabinet
system effectively has in many instances led, precisely to dictator-
ship.
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The Presidential System

An American contribution to political invention is the presi-
dential type of Chief Executive, which originated in the Constitution
in 1789. It has not been as widely adopted as the parliamentary
type of executive. Most of the attempts to institute the system
have been in Latin America, in countries directly associated with
the American experience, such as Liberia and the Philipines, anld
in some of the new African States. Many of its advantages have
not been widely appreciated: that it might provide a much needed
strong and stable centre of power in a newly created State em-
barked on the difficult road towards self-government.

The presidential system provides for a Chief Executive who
is elected for a definite term of office, who holds a wide public
mandate as a result of his election, and who is largely independ-
ent of the legislative branch for the conduct of his administration.
His formal powers are defined in a documentary constitution.
Because he is both Chief of State and political leader of the Gov-
ernment, his prestige and authority are doubly enhanced.

United States of America

The American presidency is usually the model against which
other such offices are compared. The President is indirectly choosen
through the electoral vote of the States. His term of office is fixed
for four years, and according to the twenty-second Amendment,
adopted in 1951, “no person shall be elected to the office of the
President more than twice”. The President may be removed from
office by impeachment for serious crimes but this has never oc-

curred.

The Constitution enumerates the President’s executive au-
thority in Article II which states that “the executive power shall be
vested in a President”, “that he shall take care that the laws be
faithfully executed™ and that “he shall take an oath to preserve,
protect and defend the Constitution”.

He is the Commander-in-Chief of the armed forces, he may
grant pardons and reprieves for offcnses against the United States:
and he may require the opinion, on pertinent subjects, of the
principal officer in each of the executive departments.
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The President is authorised to give Congress information
from time to time on the State of the Union, and he may recom-
mend measures for their consideration. He may call special
sessions of Congress; if the Houses disagree on a time for their
adjournment, he may determine it; and all bills and joint resolu-
tions passed by Congress must be submitted to him for approval.
These basic constitutional provisions give but limited insight into
the nature of the office and its actual powers, which have grown
steadily since the office was created.

The American Cabinet, like the British, is composed of the
principal department heads of the executive branch. This, how-
ever, is the only similarity. The members of the Cabinet are ap-
pointed individually as secretaries of the major departments; their
principall functions are administrative; they may not be members
of Congress, though they may be chosen f{rom it.

Collectively, the Cabinet members have consultative and
advisory functions, but the President is free io utilise them as he
chooses. The Cabinet arose informally and is not provided for in
the Constitution or in statutes. The President may select the mem-
bers, who are his subordinates rather than his colleagues, on any
basis he desires, subject to Senate confirmation. He is free to
accept or reject their advice, and in case of differences, his judg-
ment is final.

Lztin America

The most extensive experience with the presidential exccu-
tive outside the United States has been in Latin America. Most of
these States won their independence from Spain in the first half of
the nineteenth century. The formation of their executive reflected
not only the neighbouring American model, but also French ideas,
the tradition of personalism and absolutism inherited from the
Spaniards, and the prominence given to the successful military
leaders who won the long bitter fight for independence, and the
unsettled political conditions after independence.

All the States undertook to establish in some degree the
separation of powers principle. After a century of political develop-
ment and constitutional revision, governments in Latin America
now commonly reflect the trend of indigenous experience toward a
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dominant executive.

Most Latin American Constitutions provide for the popular
election of a President for terms between four and six years. All
candidates must have performed military service in the past six
months or a year. Most couritries prohibit re-election, though in
practice the restriction is not always observed.

Many Latin Americans consider this rule, which is intended
to limit the abuse of power through “continuism”, to be essential
to the maintenance of constitutionality. Although the President
may continue to exercise political power after his term has ex-
pired, the choice of his successor is very significant. The office of
Vice-President has been less successfully developed in Latin Ameri-
can than in the United States.

The President usually selccts the official candidate to suc-
ceed him, and his choice is complicated by military pressures and
the lack of real party organisational freedom. The successor is
likely to be a cabinet Minister in a key position such as War or
Defence.

In much of Latin America, the major task of government is
to maintain order. Weak administrations are quickly overturned,
and a caudillo, or military chief, commonly takes power. Most
Latin American Presidents, therefore, have substantial emergency
powers and authority to initiate legislation and even to govern by
decree. They may declarc a state of siege and suspend constitu-
tional rights; they may collect and spend taxes; they may appoint
local governors and intervene in provincial government.

The Constitution made the President the Head of the armed
forces, a power that may be the key to the exercise of all his other
powers. His powers of appointment are even greater than those of
the American President; this freedom is further strengthened by
his control over the Legislature, which grants approval as a for-
mality.

The President’s role in legislation is even greater in practice
than in constitutional stipulations, which vary from country to
country. The President, through his Ministers, presents legislative

programmes to the Congress, including the annual budget in the
form of an Appropriation Bill. He has strong veto powers, which
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can be overriden only by large majorities.
An Evaluation of the Presidential System

On balance, the presidential type of executive has fewer
advantages in principle than the cabinet type. The presidential
executive has met the test of time in the country of its origin,
demonstrating its capability of producing able national leadership
within the framework of the constitutional system.

The President’s fixed term of office assures stability, par-
ticularly vital in times of crisis. The executive is not dependent on
the Legislature yet each has important means of restraining the
other. The voter has greater opportunity, at least in form, to
participate in the selection of the executive.

Generally, the system has the distinct merit of providing a
stable executive even without the prescnce of stable legislative
majorities.

The principal disadvantages of the presidential type of ex-
ecutive largely reflect the merits of the cabinet type. No direct
executive leadership of the Legislature is provided, and, as a re-
sult, the President must often make extraordinary efforts—sum-
moning all his resources of patronage, prestige, and personal in-
fluence—to accomplish the enactment of a unified legislative pro-
gramme.

The executive and legislative branches may be controlled
by different parties, producing the possibility of a deadlock over
important issues. Because of the fixed term of office, electons
may be held at times when there may be crucial political issues to
decide.

The Presidential systerh does not preclude the establish-
ment of dictatorial government, as Latin American experiences
have shown.

Should India switch to presidential system?

Some years ago, there took place some kind of debate on
the desirability or otherwise of a presidential form of government
for India. During the debate, it was argued that the presidential
system, whether of the American or the French variety, would
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endow the incumbent with excessive political powers, for these
would not be subject to continuous parliamentary control. The
President is not dependent upon his enjoying the support of a
majority in the Legislature. But in a presidential system, he must
face Parliament that is equally autonomous, as in the case of
Congress in the U.S.A. i

The British Prime Minister’s primary responsibility is to
Parliament and he does not detach himself from it so as to enjoy a
status that is not directly connected with his political responsibili-
ties. Outside the Westminster, the Prime Minister speaks as repre-
sentaive of Parliament and Head of the Council of Ministers, but
not as somebody above and beyond it.

In following the Westminster model, the Indian Constitution
separated the practical political responsibilities of the Head of
Government from the symbolic and ceremonial functions of the
Head of State. This delinking is important for several reasons. Any
Government may take unpopular decisions or commit mistakes;
these may turn a substantial section of the citizens against it. But
opposition to the government is to be distinguished from loyalty to
the State.

Performances of ceremonial functions imply that the per-
son concerned is above controversies; this cannot be the case
with a political leader in a democratic society. Since time is ex-
tremely limited and highly precious, and the work of Government
complex and demanding, political office-holders cannot afford to
waste their time and, thereby, sct a poor example to others.

The ritualisation of political offices is one of the reasons
that public life has become increasingly bureaucratised. If politi-
cal office holders are busy performing ceremonies, rites and other
symbolic acts, which impose their own constraints on them and
discourage them from taking hard decisions, the responsibility
tends to be passed on to bureaucrats and they also resort to
symbolic acts for which the red-tape is eminently useful. Indeci-
siveness and drift often lead to tragic consequences.

However, if we decide to stick to the pariiamentary system,
it might be well to take into account that adversary politics does
not suit the Indian personality or ethos. It has deep implications
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for the party politics and parliamentary procedures. In particular
the functioning of government must be separated from ceremo-
nies and rituals.

If we want an efficient and effectively run nation we will
have to restructure our government,and possibly our Constitution.

In politics, the validity of an idea is of often destroyed by
the corrosive power of suspicion. What if an elected President
turns into a dictator? The ‘what-ifs” have killed the idea even
before it could be objectively studied. That does not mean that it
should not be considered again.

It is not as if the presidential form of government is a
panacea for all our political ills. What should be borne in mind is
that after 45 years of functioning under a system that was very
carefully worked out by some of the very best minds in the coun-
try, a need has been felt to change it. And that need has to be
.met.

Many concerned Indians in high places had long been think-
ing of suitable alternatives to the prevailing political system in the
country which Shri J.R.D. Tata once described as “one of 20th

* century major political anachronisms”. But what was the alterna-
tive? Addressing the Indian Merchant's Chamber in February
1968, twenty flve years ago, he himself answered the question:

What, then, is the alternative? Might it not be a
presidential system of federal government in which
a Chief Executive at the Centre and elected Execu-
tive Governors in the States arc elected for a term of
years, during which they are irremovable, and free
to govern through Cabinets of experts appointed by
them arnd who may, but need not, include profes-
sional politiclans. There can be many variations of
this system...

It is interesting to note that Mr. Tata then suggested as “a
first step” the appointment by Parliament of “a high-powered Com-
mission” to undertake a comprehensive study of the problem and
to recommend “such revision of our Constitutions as would en-
sure the attainment of the dcsired objective™. That, Shri Tata
added, would “require an act of great courage”.
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In 1952, the Congress polled 45 percent of the popular
votesbutwon 74.43 percent of the parliamentary seats. in 1967 it
won 40.73 per cent of the votes but managed to get 64.42 per
cent of the seats. Even at the height of its popularity in 1984 it
could win only 49.10 per cent of the votes which enabled it to
obtain 78.64 per cent of the seats. The majority Opposition al-
ways lost, because it was disunlted."

A presidential form of government would alter the situation
drastically. It would give a fair chance to the Opposition,unless its
constituent parties were cussedly at cross-purposes, to field a
presidential candidate.

The question is whether the Opposition can ever unite on
an agreeed candidate. But introducing the presidential form of
governmentwillatleasthavethe salutary effect of polarising forces
and could even end up in a two-party system. And is not that a
wholly desirable proposition?

But before even a Parliamentary Commission is appointed
there should be a minimum agreement among all major political
parties that there is an urgent need for change.

It is well to remember that the founding fathers did give
thought to a presidential form of government when the Constitution
was in the process of being made. If they rejected the concept, it
must have been because they felt, in the context of their own
experience of functioning under the Government of India Act,
1935, that the parliamentary form fully met India’s political needs.
If today many feel the need for change, surely it is out of their
fresh conviction born out of sheer experience, that a change is
indeed needed.

All the arguments in favour of the presidential form of
government rest on one basic premise: party based politics gener-
ates too many pressures and leads to compromises, whereas per-
sonality based politics can ignore these pressures and enable the
leader to strike out his own line of action on national problems.
But this is precisely the danger of the whole position-persons
above parties, image-building above ideoliogical appeal, television
cosmetics above the rough and tumble of patient party-building.
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Today when the country is facing grave threats to its very
integrity and unity from secessionist and fissiparous forces, the
need for a strong and stable Centre cannot be overemphasised.
Stability at the Centre is a matter of supreme importance; it is
indeed a question of life and death for us as a nation. Stability
was not important in the past as the party in power normally had
an absolute majority in the Legislature. Recent events have shown
that this position may not last long and we may be confronted
with a state of political instability at the Centre. One major conse-
quence of this would be weakening of the Central Government
and one cannot but shudder at this prospect. It can imperil our
very existence as an independent nation. It can indeed pose a

threat to our liberty and integrity and undermine the very founda-
tions of the nation.

The history of India reveals that whenever the Centre be-
came weak, the country disintegrated. It is no mere accident that
the brightest chapters of India’s history have always synchronised
with the times when the country possessed a strong and stable
government at the Centre.

All this may point to the need for a change over from the
parliamentary system. But there are over-weighing reasons which
plead for circumspection. Some shortcomings and defects have,
no doubt, come to the surface in the functioning of the parliamen-
tary system here, but the fault lies not so much in the system
itself as in our own weaknesses of character and the way we have
worked the system.

Is there any certainty that we will get rid of the weaknesses
of character the moment we change over to the presidential sys-
tem? Is there any guarantee that the difficulties which have marred
the functioning of the parliamentary system would disappear or
that we shall not be confronted by perhaps worse difficulties, if we
switch over to the presidential system?

Something, no doubt, would have to be done to find a cure
for the maladies that afflict the existing system. Any move in that
direction must receive unstinted support. It is, however, one thing
to plug the loopholes in the system and quite another to discard it
and take to another system. No one can say that the present
system is inherently unsuitable and difficult to work.
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A change should be called for only if there is reasonable
certainty that ths new system would work better. In the absence
of checks and balances, as in the United States, and strong demo-
cratic traditions the chances of subversion of the democratic proc-
esses by those in the seat of power and the danger of the system
degenerating into totalitarianism are much greater under the presi-
dential system. q

A country like India needs a strong and stable government
at the Centre. It would not, however, be correct to say that the
presidential system is the only way to ensure this. The working of
the parliamentary system in the United Kingdom, Canada, Aus-
tralia, Sweden and Norway give ample evidence of a strong and
stable government under that system.

One noteworthy thing in these countries, however, is the
presence of only two main parties. We, in any case, have to avoid
the experience of shortlived governments at the Centre, a phase
the Germans and the French passed through after the First World
War. We must find some means to combat the evil. The Germans
have now evolved a remedy for that. Likewise in the Fifth Republic
in France, it is much more difficult to pass a vote of censure
against the government.

The parliamentary system does not preclude the induction
of talented men from outside the party into the Cabinet, as is
sometimes argued. Pandit Nehru did it and his experience in this
respect was not unhappy. Under the provisions of our Constitution,
it is always open to the Prime Minister to get talented persons
elected to the Rajya Sabha and, thcreafter, (or even prior to that)
induct them into the Cabinet.

Any move to bring about a major change in our constitu-
tional set up would have the effect of opening a Pandora’s box.
This is bound to lead to different political groups exerting all
kinds of pressures and pulls. There is also the absencc on the
national scene of great stalwarts like Sardar Patel, Pandit Nehru
and Rajaji, who with their astuteness, sagacity and broad vision
could give a proper direction in a difficult situation. Today when
the country is alredy faced with a number of problems, it would
hardly be prudent to get entangled in another controversial issue.
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Indeed, the case for a Prime Minister chosen directly by
the people is based on the assumption that somehow such a
person would represent the sovereign will of the people. And yet,
when we talk of “the people”, do we mean the people as voters or
as a community of the entire living population? Could the opinion
of voters in elections, especially in the present system of electoral
representation, be accepted unquestionably as true judgements of
the vital interests of the community?

By and large, the move for a plebicitary Prime Minister
rests upon the very belief that underlies the accepted theory of
popular government, the belief that there is a public which over-
sees and directs the course of events.

Walter Lippmann held that this public is a phan-
tom. For if all power is in the people, if there is no
higher law than their will, and if by counting their
votes, their will may be asccrtained then the people
may entrust all their power to anyone, and the power
of the pretender and the usurperis then legitimate.

This is the supreme politial heresy of our time ... we
have seen a-majority of the people vote away their
own right to continue to live by majority rule, we
have seen the declared enemies of human freedom
allowed to exploit free institutions until they had
captured the power to destroy them, the rule of the
fifty-one per cent is a convenience.... but it may
easily become an absured tyranny if we regard it
worshipfully, as though it were more than a political
device.

In the United States, the presidential form of Government
has encouraged the functioning of the two -party system. The
President has to be elected by majority vote of the electorate. This
implies that there have to be strong parties or combination of
similar parties much before the election and only then it is pos-
sible for a candidate to win. There was to be an identity of pro-
grammes before the eyes of the clectorate and much in advance of
the election.
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In France, there was total failure of the parliamentary sys-
tem during the period of the Fourth Republic. Between 1946 and
1958, there were as many as 26 governments.

This led to the adoption of a new Constitution, which gave
a prominent role to the President and a much lesser role for the
National Assembly. As in the case of the US, under the new
Constitution in France, the President felies very heavily on ex-
perts, intellectuals, the top-most brains of the country, adminis-
trators and top civil servants.

The most serious drawback in the parliamentary system in
India is that a few defectors can hold the ruling party to ransom.
In the parliamentary system, the Government is formed exclu-
sively out of the legislators and it must necessarily fall in case it
loses its majority in the Legislature. A thin majority can lead to
certain temptations for the legislators.

The presidential system, on the other hand, ensures greater
stability, particularly in respect of developing countries like India.
Under the presidential system, the President is not dependent
upon the will, whims and fancies of the legislators. He is elected
directly by the electorate and has a fixed term. He cannot be
removed except under very extreme circumstances such as trea-
son, corruption and serious crimes.

This enables the President to devote his time, attention
and energles to the main job of governing the country. It is not left
to the legislators to judge the performance of the President, who is
directly answerable to the electorate.

Moreover, in a presidentiial system, the majority by which
a President is elected becomes totally irrclevant after his election.
Even if he has won the elections by a margin of one vote, he can
stay in power for the full term.

Another important problem that confronts the parliamen-
tary system in India is that the Prime Minister has to depend on
the legislators for choice of Ministers. It is not open to the Prime
Minister to take talent from outside of the Parliament. The hands
of the Prime Minister are tied due to the choices available and
also due to party politics, pulls and pressures and factionalism
within the party itself.
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The strongest argument against the presidential form of
government is that it concentrates excessive power in the hands
of one individual, particularly in the case of the United States.
This is not a correct statement. Under the American and even the
French systems there are certain checks and balances which gov-
ern the relationship between the President and other wings of the
State.

In the United States the requirement of seeking Senate’s
approval for all executive appointments, including ministerial ap-
pointments, judicial appointments and the wide legislative au-
thority that the Congress has, coupled with the power of impeach-
ment given to the Senate, are positive checks on the powers of the
President. The Senate also has the power of confirming and ratify-
ing foreign treaties and also acts as an investigating body into a
variety of matters.

In the light of the assessment attempted above, of the ad-
vantages and disadvantages, respectively, of both the parliamen-
tary and presidential systems of government, let us consider whether
a presidential system be all that unsuited to India. To my mind,
the answer is no.
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i
SPEAKER IN THE Lok SABHA AND
THE House OrF COMMONS

B.N. Pande

I
THE SPEAKER IN Lok SaBHA

The Office of the Speaker of the Lok Sabha is an essential
adjunct of our parliamentary democratic polity. Immediately after
the result of election of the post of Speaker is declared, the Prime
Minister and the Leader of the main Opposition Group go to the
seat of the Speaker-elect, bow to him and conduct him to the
Chair. Felicitations are offered by the Prime Minister and other
members on behalf of different sections of the House and the
Speaker makes a brief reply. Thereafter, the House proceeds with
its regular business, if any, on the list of business.! The election
of the Speaker is also notified in the Gazette by the Secretariat.?

In India, the Speakers follow several traditions and con-
ventions established by the Speakers of the British House of Com-
mons. Even during the tenure of Sir Frederick Whyte, who was a
nominated Presiding Officer, the British model of Speakership was
generally followed. The Presiding Officers in Britain keep them-
selves completely aloof from party politics. Shri Vithalbhai Patel,
the first Indian Speaker of the Central Legislative Assembly, dis-
sociated himself from the Swargjist party of which he was an
active member prior to his election and during his entire term of
office he kept himself aloof from party interest. In the election of
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1926, he did not contest on the Congress ticket but stood as an
Independent candidate from his old constituency and was re-
turned unopposed.®

The Presiding Officers who succeeded Speaker Patel in the
Central Legislative Assembly—M. Yakub Ibrahim Rahimtoola, Sir
Shanmukham Chetty, Sir Abdur Rahim— held more or less simi-
lar views on the need for impartiality and non-party character on
the part of the Presiding Officer.*

With the advent of popular Government in the provinces in
1937, the question of a Presiding Officer severing his connections
with his party became slighty more open but on the whole there
was an agreement that impartiality demanded sincere attempts to
break previous political connections.

The question as to how far the Speakers should be con-
nected with their political parties and how far they should take
part in politics has been engaging the attention of the Conference
of Presiding Officers of Legislative Bodies in India since long. The
1951 Conference was of the opinion that a convention should be
established that the seat from which the Speaker stands for re-
election should not be contested. In regard to the role of Speaker
and the non-party character of his office, Speaker Mavalankar
defined the contours and parameter that remains equally true
today. He said:

It is obviously not possible, in the present condi-
tions of our political and partliamentary life, to re-
main as insular as the English Speaker, so far as
political life goes. But the Indian Speaker acting as
such will be absolutely a non-party man meaning
thereby that he keeps aloof from party deliberations
and controversies. He does not cease to be a politi-
cian merely by the fact of his being Speaker. We
have -yet to evolve political parties and healthy con-
ventions about Speakership, the principle of which
is that once a Speaker, he is not opposed by any
party in the matter of his clection, whether in the
constituency or in the House, so long as he wishes
to continue as a Speaker. To expect the Speaker to
be out of politics altogether without the correspond-
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ing convention is perhaps entertaining contradic-
tory expectations..... Though a Congressman, it would
be my duty and effort to deal with all members and
sections of the House with justice and equality, and
it would be my duty to be impartial and remain
above all considerations of party or of political ca-
reer.’

The Conference of Presiding Ofﬂcgrs held at Gwalior in
1953, adopted a resolution to the effect that a convention should
be established that the seat from which the Speaker stands for re-
election should not be contested in the elections, and steps for
making a beginning in that direction may be pressed upon the
Government by the Chairman of the Conference.®

In pursuance of the said resolution. Shri G.V. Mavalankar
took up the matter with Pandit Jawaharlal Nehru. The Working
Committee of the Congress considered the matter and sent acom-
munication to Mavalankar which was disclosed by him at the
Conference of Presiding Officers held at Srinagar in 1954 in the
following words:

Obviously they (the Congress Working Committee)
accept the desirability of laying the wider conven-
tion that the Speaker's seat should not be contested
but that will require the concurrence of other politi-
cal parties which they felt was not possible to ob-
tain. But the important point is that they have ac-
cepted that it is a right convention and further they
have also accepted the position as set out, in my
letter, that so far as possible they should not set
aside a Speaker while considering his nomination
for general election and then his election to the Speak-
ership. So far as possible the practice should be to
give him the party ticket so that his future candida-
ture at the general election is assured. I think, so
far as it goes, the decision is a good advance in the
desired direction. All conventions grow bit by bit
and have to be bulilt up step by step. In my view, we
have laid the first brick very firmly and we have now
to strive further.
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He also emphasized :

The Speaker has to abstain from active participa-
tion in all controversial topics of politics. The es-
sence of the matter is that a Speaker has to place
himself in the position of a judge. He has not to be-
come a partisan so as to avoid unconscious bias for
or against a particular view and thus inspire confi-
dence in all sections of the House about his integ-
rity and impartiality. If we are able to build up this
convention on our own, then only we shall be able
to justify, in course of time, the other one about the
Speaker's seat being uncontested.’

Speaker Ayyangar accepted the view held by his predeces-
sor in this matter. While- assuming the office of Speaker on 8
March 1956 he said:

I assure every section of this House, and every group
and even every individual who does not belong to
any particular group that I will never let down their
privileges. A member's privileges as a member shall
be constantly before me. I shall try to stick to tradi-
tions, follow the older ones and whenever new ones
have to be established, you may take it from me
that I will try to do that..... I do not make any
difference between party and party.®

At the time of his election as Speaker for the second time,
Shri Ayyangar, while referring to a suggestion that he should
ceasec to be a member of the Congress Party, pointed out that
though he was not resigning his membership from the party, but
he would so conduct himself in the office as to infuse confidence
in the minds of all to raise the standards, conventions and tradi-
tions of the House.®

Speaker Ayyangar continued to be a member of the Con-
gress party but he resigned his membership from the Congress
Parliamentary Party.

The present position is regarding Speaker's seat is that like
any other member, he represents his constituency from which he
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is elected to Lok Sabha!® and his seat is contested.

The principal duty of the Speaker is to regulate the pro-
ceeding of the House and to enable it to deliberate on and decide
the various matters coming before it. Thus in considering the
various notices or points raised before him the Speaker should
always bear this in mind and where in doubt, he should act in
favour of giving an opporunity to the Houke to express itself. The
Speaker should not so conceive his duties or interpret his powers
as to act independently of the House, or to override its authority,
or to nullify its decisions. The Speaker is a part of the Hous¢,
drawing his powers from the House for the better functioning .f
the House, and in the ultimate analysis, a servant of the House,
not its master.!!

Further, the Speaker should not normally on his own raise
a matter and then give his decision thereon. He should give his
ruling which has the effect of reversing a decision already taken
by the House on any matter.!?

While the Speaker has considerable discretion in regard to
adjourning the House, this discretion has to be exercised by him
within reasonable limits and in a manner so as not to obstruct
the working of the House.

Speaker N. Sanjiva Reddy'® pointed out in the Emergent
meeting of Presiding Officers in 1968 that it was the first duty of
the Speaker to enable the House to function and not to shut it
out. The House was paramount, not the Speaker who could claim
inherent right to override or bypass the House, or to arrogate to
himself powers and functions which belonged to the House.

In one instance, in the Punjab Legislative Assembly, the
Speaker’s decision to adjourn the House for two months created a
serious crisis as the Assembly had yet to pass the budget for the
year 1968-69. In this case, the Supreme Court observed :

The Legislature cannot be allowed to hibernate due
to adjournment by the Speaker for a period beyond
31 March while the financial business languished
and the constitutional machinery and democracy
itself are wrecked.!*
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It is not for the Speaker to give his rulings on legal issues
or to pronounce on the legality of a ministry. In elucidating this
concept, Speaker Sanjiva Reddy observed:

If a controversy arises as to whether a Ministry is
‘legal’ or not, the proper forum to settle the matter
in the Court. But the House is not helpless for even
if the Court upholds the appointment of the Chief
Minister and the other Ministers, the House can
vote them out of office if it wants. The Speaker does
not come into the picture at all, and if he takes
upon himself to pronounce on the legality of the
Ministry and precludes the House from expressing
its views in the matter he is arrogating to himself
the functions of the House and the Courts. Not only
that, if the Speaker just does not allow the House to
function, he is, in effect, releasing the Ministry from
its obligations and responsibility to the House.'®

The Speaker has to act according to the atmosphere in the
House. Some times when the situation in the House becomes
tense and tumultuous, incriminatory words are uttered or unruly
scenes interrupt the proceedings, the Speaker should by his subtle
wit and spontaneous humour defuse the tension, and by his pa-

tience and liberal approach calm down the House to orderly dis-
cussion.

II

THE SPEAKER IN THE House oFr CoMMoONs

The Speaker's office in the House has a long tradition be-
hind it. Selwyn Lloyd, who was the Speaker of the British House
of Commons for three terms in his authortative book—Mr. Speaker
Sir:'¢ traces the history of this August office from 1258. He ob-
served:

To call a man Speaker who does not make speeches
is a touch of parliamentary humour. This is one of
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several misconceptions about the House of Com-
mons which I hope to dispel or at least explain.

Every Speaker knows that his behaviour is under
close scrutiny and subject to constant criticism. His
hope is that the criticism will come in equal meas-
ure from both sides of the House. If he is too au-
thoritative, he is likely to {e called arrogant. If he
lets the House discipline itself, or fails to do so him-
self, he is called weak. He can never do exactly
right, or satisfy completely the other 634 members.

The acceptance of the impartiality of the Speaker has re-
sulted in his being entrusted by the Commons, over the last one
hundred and twenty five year or so, with more and more powers,
discretions and responsibilities. His independent status is recog-
nized by his salary being a charge on the Consolidated Fund and
so not subject to the need for an annual vote. He ceases to belong
to a political party on his election to the chair.

Maintenance of Order

The Speaker’s first duty nowadays is to preserve the order
and dignity of proceedings in the House. He has wide powers in
this regard. He can call members to order for the use of unparlia-
mentary language, for unbecoming behaviour, for irrelevance and
for tedious repetiion. He can order members to resume their
seats, or to widhdraw a word or a phrase. In accordance with the
Standing Orders, the Speaker can order a member to leave the
Chamber. If a member does not obey him, he can ‘name’ that
member., whereupon the suspension of the member from the
service of the House is moved by the Leader of the House or the
senior Minister present. If the member does not leave the House,
he can be removed forcibly by the doorkeepers or messengers
acting under the Serjeant-at-Arms at the order of the Speaker.

If grave disorder arises in the House, the Speaker has the
power under the Standing Orders to adjourn the House or to
suspend the sitting for a stated period. By custom he also has
power to suspend the sitting informally if he considers that this
would assist the transaction of busincss.

Speakers in the House of Commons consistently had to
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rebuke members for sedentary interruptions, or for too lengthy
supplementary questions or interventions. Frequently members
indulge in conversation with one another, sometimes to such an
extent that the Speaker cannot be heard. In 1593, Speaker Coke
admonished some member when he saw them whispering. He said
that it was not the manner of the House that any member should
whisper or talk secretly for here only public speeches are to be
used .

Narrating his experience in his book, Mr. Speaker Sir,
Speaker Selwyn writes:

Where I'had to be very firm was over the use of Un-
parliamentary language. Erskine May contains a list
of words or phrases disallowed over the years, but
there is not always time to refer to it...In 1973 I was
asked to rule whether the expression ‘a pack of lies’
was in order ..I said that since 1921, the Chair had
ordered the following words to be withdrawn - ‘a lie’,
‘that’s a lie: *he is lying’, ‘liar’, ‘deceiving’, ‘lied to the
House', deliberately misleading’, ‘deliberately misled’
‘a damn lie’..Frequently the word 'lie’ is used in the
heat of the moment..It was a word which I was not
permitted to allow and that I was sure the member
would think of some other way of making his point.
By doing it slowly, I gave the member time to re-
cover his temper.

Once, Speaker Selwyn took the matter of unparliamentary
behaviour very strongly. He expressed that when strong feelings
exist or are aroused, there are times when the Chair can appro-
priately be deaf or indeed blind. According to him, sometimes he
went to the absolute limits of tolerance, perhaps beyond them. If
members use unparliamentary or act in an unparliamentary
manner and when ordered to, refuse to withdraw or desist, then
the Speaker has to act in accordance with the Standing Orders
because then the reputation of the House and the position of the
Chair are at risk.

‘Parliamentary temperature, Speaker Selwyn believed, is
unpredictable. Out of a clear sky there suddenly comes a storm.
All seems quiet and in the next moment a single interjection or
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incident produces pandemonium. The Speaker must walk deli-
cately all the time. When the storm comes, he can occasionally
perform the role of a lightning conductor, but he has to be wary.

The Speaker has practically no control over the subjects
for debate. They are settled by Government and Opposition, if not
by agreement, certainly after discussion by what are called the
‘usual channels’ , which means consultations between the Whips.
There is by Standing Order a half-hour debate each day at the
end of other business, on the motion for the adjournment of the
House. It is then that private Members have the opportunity to
raise matters involving the Government’s administrative responsi-
bilities. On four days of the week, the subject to be raised is
chosen by ballot, but on one day the Speaker chooses it. He also
chooses' the subjects for discussion on the motion for the ad-
journment which, after any questions and statements there may
be, occupies the whole of the last day's sitting before each recess.
The Speaker selects the back-bench speakers from both sides of
the House.

The Casting Vote

If there is a tie, the Speaker must give a casting vote. The
principles upon which the Speaker acts are now well recogriized
by the House. In the event of a tie he casts his vote for further
discussion, or, if no further discussion is possible, against a final
decision for change.

The first reading of a Bill is a formality, but the second
reading usually involves a wide-ranging debate. If there were to be
a tie in the division on the second reading, the Speaker would
vote ‘aye’ to allow opportunity for further discussion.

After a Bill has received a second reading, it goes to a
Committee, either a Standing Committee, or a Committee of the
whole House. Then it comes back again to the House for the
report stage. If there is a tie on an amendment moved during that
stage, the Speaker votes for the Bill as it left the Committee and
against the amendment, whether it is moved on behalf of the
Government or of the Opposition.

If there were to be a tie on the third reading, the final
stage, theSpeaker would vote ‘no’ on the grounds that a change in



210 The Journal Parliamentary Information

the law requires a majority in the House, and should not be made
on the Speaker’'s casting vote. The same would apply to a motion
whether moved by the Government or not.

Selection of Amendments

Perhaps the most important of the discretions entrusted to
the Speaker is the power to select the amendments to be dis-
cussed. In the case of motions, or Bills at their second reading,

report stage or third reading, the Speaker has complete discre-
tion.

Privilege

The Speaker's task is to rule whether a motion relating to
an alleged breach of privilege or contempt of the House should be
given priority over other.business. Generally, within twenty four
hours Speaker has to consider the matter. If the Speaker decides
in the affirmative, a motion is usually moved that the matter be
referred to the Committee of Privileges or Select Committee of the

House. But sometimes the matter is disposed of there and then by
the House.

What the privileges-of Members are and what constitutes
contempt of the House opens up an abstruse and complicated
subject. In early days, the Commons had to fight tenaciously for
its privileges not only against the Crown, but also against the
House of Lords. The privileges claimed by the Speaker-elect at the
beginning of each Parliament arc ‘freedom of speech in debate’,
‘freedom from arest’ and ‘free access to Her Majesty’. Erskine May
defines contempt as an act or omission which obstructs or im-
pedes either House of Parliament in the performance of its func-
tions, or which obstructs or impedes any member or officer of
such House in the discharge of his duty or which has a tendency
directly or indirectly to produce such results may be treated as a
contempt even though there is no precedent of the offence.

The present te'ndency is for the commons not to seek to
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Minorities

It is the Speaker's duty to give minority parties their duc
importance in the House. For obvious reasons the big parties dc
not care for minority parties. Equally. the big party establish-
ments often overlook the minorities within their own ranks:
Frequently. members of the big parties would come up to the
Chair and respectfully suggest that they also have their rights. At
the question time and in debates, the épeaker has to take a great
deal of trouble to try to be fair.

Summing up his experience, Speaker Selwyn Lloyd, has
aptly said:

Itis not, however, the perfection of procedures or the
excellence of facilities that really matters. It is the
men and women who use them.

... A member of Parllament has two roles to tulfil. He
or she can mitigate hardship, prevent injustice, held
individuals and act as a speedy means of communi-
cation between the ordinary citizen and the ministe-
rial mandarins. Secondly, when some great issue
presents itself, the House of Commons must func-
tion as the common jury of the nation. What is
needed to sustain both these roles is character, com-
mon sense and judgement.
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PARLIAMENT—THE FOUNTAINHEAD OF
SociaL CHANGE

Sushil Kumar S_hlnde

Parliament in a democratic society represents the ‘sover-
eign will' of the people. All that Parliament ordains, represents the
fulfilment of some social need -or aspirations of the people for de-
velopment. It also often provides for the course of development of
the society for the times to come. The supreme will of the people
in a democracy, expressed through Parliament, comprising their
elected representatives, becomes the law of the land. The law that
it makes signifies an attempt at meeting some felt social need or
aspirations for development. All legislations, enactments, resolu-
tions and directions given out by Parliament, go to meet certain
social demands and desire of the society for development—social,
economic or political. The law that legislatures make, either seeks
to satisfy some express or felt need and aspirations of the society
or to bring about a definite social change. Since social need and
aspirations for development continue to change and demands con-
tinue to grow with social, economic and technological advance-
ment within and outside the society, the law also must change to
keep pace with social pressures and demands. Law must remain
in harmony with social development and changing social values.
Law must also develop in tune with the demands of society and
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anticipate future social pressures.

While change is the law of life, change is also the life of
law. Law to be effective must command spontaneous respect of
the subjects it governs. It has to grow and change in line with the
growth and development of society. For law that is static and
rigid, such as that represented by outdated customs and usages,
impedes the progress and development of the society.

While social heritage represented by customs and usages
may sometimes be relevant where there is no codified law, yet it is
no law if it goes out of date. Our heritage is rich but not without
aspects which need to be changed. Hence the need for abolition of
out-dated customs such as the Sati Pratha, Purdah by women,
child marriages and the like, which militate against the spirit of
democracy and equality before the law.

However the law that society continuously formulates and
enacts, must serve as potent instrument for social progress and
development, rather than as an impediment. In a parliamentary
democracy, Parliament or the Legislature, comprising the repre-
sentatives of the people acts as such an instrument.

Society is a living organism and is in the process of con-
stant evolution and development, a constant change, a change for
the better. If this chain of social development stops, society will be
devoid of life. The yearning for development is the spirit which
imparts life to society, the body politic. For the fulfilment of this
desire for change, for a better life, society looks to Parliament,
which represents the sovereign power in a democracy, embodying
as it does the sovereign will of the nation.

If a nation constitutes the body politic, the Parliament can
well be construed as its brain, and the Executive as the limbs. In
the context, the legislators who are in constant touch with their
constituents and the outside world can well be construed as the
sensory nerves, and the bureaucracy as the motor nerve

The framers of the Constitution of India, had set out in the
Preamble, a definite path for the Parliament to follow. The Con-
stituent Assembly, not only acted as a supreme legislative body to
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lay down the basic structure of the State organisation and its
mechanism, but also to prescribe the basic social objectives that
Parllament and the Government are expected to pursue. The “Feople
of India” as represented in the Constituent Assembly expressed
their resolve to constitute India into a “Sovereign,Socialist, Secu-
lar, Democratic Republic”. The social objectives, as laid down in
the Preamble, precisely are to secure tq all citizens-JUSTICE, so-
cial,economic and political; Liberty of thought, expression, belief,
faith and worship; Equality of status and of opportunity; and to
promote among them all Fraternity assuring the dignity of the
individual and the unity and integrity of the nation. All that Par-
liament legislates essentially falls within the parameters set out
by these objectives. The Parliament thus necessarily acts as a
potent instrument of social change and development in securing
these objectives.

The Parliament, in tune with changing times and social
developmeuts, took the opportunity to modify the basic objectives,
aforesaid. Through the Constitution (Forty Second-Amendment)
Act, 1976, it modified the basic resolve of the People of India as
embodied in the Preamble of the Constitution itself, from consti-
tuting India into a “Sovereign Democratic Republic” to “Sovereign,
Socialist, Secular, Democratic Republic”, thus underlining the need
for bringing about socialism and promoting secularism, while es-
tablishing and promoting a “Sovereign Democratic Republic™. This
amendment also emphasised the need for assuring not only the
“unity”, but also “the integrity of the Nation” for "integrity” consti-
tutes the spirit of oneness and solidarity of the nation, a potent
cohesive force amongst the people. This was considered necessary
in view of the veritable divisive forces of communalism, secession-
ism, casteism and sectarianism then raising their hydra-heads
within the society.

The Constitution of India does not merely prescribe, the
nature, structure, organisation and mechanism of the State, but
incorporates some outstanding features, by way of providing "The
Fundamental Rights of the Citizen and the Directive Principles of
State Policy” in Parts III and IV, thereof. These are two basic
aspects that go to constitute a truly healthy, democratic welfare
state.
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Part III devoted to Fundamental Rights confers on all Citi-
zens certain basic rights irrespective of caste, creed, sex or place
of birth. These rights guarantee to all citizens certain conditions,
conducive to full and fair development of personality. In the words
of Prof. Harold Laski, these rights represent the conditions with-
out which personality cannot develop to its full potential. Funda-
mental Rights thus guarantee complete equality before the law
and equality of opportunity in matters of public employment, free-
dom of speech and expression. conscience and religion, to as-
semble peaceably and without arms. to form associations or
unions, and the protection of life and personal liberty. These
rights can be enforced by an individual even against the state. To
keep pace with social developments and changing times Parlia-
ment from time to time altered and modified some Fundamental
Rights too. A remarkable example of such modifications is pro-
‘vided by the omission of the fundamental "Right to Property” by
deleting article 31 from the Constitution. under the Forty Fourth
Amendment to the Constitution, enacted in 1978. This represents
afine example of the law not only reflecting social change but also
removing an impediment in the way of development of society
towards socialism. )

The Constitution provides for Directive Principles of State
Policy, which the State, shall strive to pursue and follow. These
principles prescribe the guidelines for good governance. They con-
template the social order that Parlilament would strive to achieve,
a social order inwhich all citizens shall have adequate means of
livelihood within equitable distribution of material resources and
no concentration of wealth.

Remarkable amongst the principles of State Policy enumer-
ated under article 39, is clause 39(f), which provides “that the
state shall direct its policy towards securing that children are
given opportunities and facilities to develop in a healthy manner
and in conditions of freedom and dignity and that childhood and

youth are protected against exploitation and against moral and
material abandonment.”

Various laws have been enacted to meet different social
needs and aspirations from time to time. In particular we may
mention in Land Reform Acts, which secured the abolition of
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zamindari. Untouchability was abolished by law. Employment of
children below the age of 14 in hazardous jobs and factories was
prohibited under article 24 of the Constitution itself. Article 45
directs the state to provide for free and compulsory education for
all under the age of fourteen years. Article 46 enjoins on the state
to promote with special care the educational and economic inter-
ests of the weaker sections of the people, particularly the Sched-
uled Castes and Scheduled Tribes and to protect them against
exploitation.

Parliament and Legislature through various legislations have
made provisions for adequate living wage and minimum wages for
workers. All possible measures are taken to ensure participation
of workers in management of industries.

Laws have been enacted by Parliament to ensure that
women are given their due place in society. To protect them from
exploitation, laws on marriage, divorce and inheritance have been
enacted by the legislature from time to time.

Since necessity is the mother of invention, legislation to
provide for a definite contingency, often follows the event. Yet
there are many examples of pro-active legislation, in anticipation
of socio-economic needs.

All legislation one way or the other is social in nature,
whether it concerns, political, social or economic development. In
a restricted sense, however, the term "social legislation” is used to
denote such laws as are aimed at providing some exclusive benefit
or advantage for accelerated development of the deprived, ex-
ploited or under-previleged class or weaker sections, like women,
children and the Harijans and Adivasis. All land reforms laws,
various labour laws, laws related to advancement of SCs & STs
and various legislations for marriage, divorce and others confer-
ring rights to property on women strictly fall within the meaning
of social legislation. It may, in conclusion, be said that there is no
legislation, no enactment,discussion or motion in Parliament which
does not have some social bearing. Parliament through its enact-
ments and legislations either accelerates or brings about social
change. Parliament thus is pre-eminently the fountainhead of so-
cial change and social development.
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PARLIAMENTARY REFORMS

Bhogendra Jha

The Parliamentary system of Government in India derives
its origin and sustenance from and is based on the Constitution
of India which came into force on 26 January, 1950. Under our
parliamentary system there is a clear demarcation of responsibili-
-Hles and functions of the Legislature, Executive and Judiciary.
But supremacy of Parliament remains an indispensable and inte-
gral part of our system of Government.

The Constitution itself provides for its amendment by a
two-third majority to meet the exigencies of the developing situ-
ations. There have been seventy-two amendments of the Constitution
so tar. Thus, continuity and change are guaranteed in the very
framework of the Constitution of India.

The debatable question is whether any parliamentary re-

form is required to make our system more effective and at the
same time more democratic.

Members of Parliament certainly play a very significant role
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in strengthening our parliamentary system. Members can by the
required majority enact any law they deem fit. Any member of
Parliament can raise questions and problems to draw the atten-
tion of the Government and the people. A member can also move
bills and raise discussions, etc. through Parliamentary Consulta-
tive Committees, members can tender advise and suggestions and
through statutory, financial and other Committees they can sub-
mit reports containing findings, criticisms, guggestons, etc. on
specific issues pertaining to the functioning of the Government.

But the Parliament or any member of Parliament for that
matter has not got the entire responsibility to ensure effective im-
plementation of the various measures, enactments, schemes, etc.
involving the everyday life of the people. This primarily is the re-
sponsibility of the Executive.

Since members do not have a direct hand in execution and
implementation of the laws and policies enacted or adopted by
them, they find themselves helpless to a certain extent in ensur-
ing effective or preventing defective implementation. They have got
to be satisfied by raising the problems in Pariiament in one form
or the other. And sometimes unable to face the dissatisfied con-
stituents, members have to look for hew constituencies, for fresh
mandate. On the other hand, the officers charged with implemen-
tation or execution plead helplessness before the people on the
ground that they have to implement only on the basis of the
directions and decisions from above. Thus our ‘sovereign’ people
are driven from pillar to post, and the sovereign Parliament is left
complaining against defective implementation.

But can this dilemma of legislation vs. execution be re-
solved? The party to which the author belongs had put forward
some crucial suggestions for amendment to the Constitution. This
was aimed to make our parliamentary democracy more implemen-
tation oriented, our elected representatives more accountable and
responsible for actual implementation and our bureaucracy more
responsible partners in our democratic fabric.

The main features of these suggestions were (i) making
electoral constituencies and developmental and administrative units
co-terminus; (ii) elected representatives to head the developmental
and administrative bodies with membership consisting of elected
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representatives of lower organs and bureaucrats and technocrats
responsible for execution; and (iii) Standing Committees of the
elected representatives attached to each Ministry at the Union or
State levels with statutory powers and responsibilities.

The above steps will help us march towards a more pur-
poseful ‘working democracy’. To a great extent, the parliamentari-
ans in the process would get enriched with concrete practical
experience as a feedback in their legislative tasks. The bureauc-
racy would become an integral part of our parliamentary demo-
cratic system. This would also help the electors to get both the
legislators and the executors in the same body and at the same
place to discharge their responsibilities formally and more mean-
ingfully.



35

ELEcTIONS AND ELECTORAL
REFORMS

Vishwanatham Kanithi

Election processes in democracies across the world today
are not uniform. The time has perhaps come for the largest
world body, the United Nations, to evolve, through consultation
and discussion, a practicable election formula to be followed by
independent member countries of the U.N.O. No single system or
method followed by one or the other country is totally fool-proof.
An attempt can perhaps be made by experts in thisfleld to formu-
late a system which would have the approval of all countries.

Towards chis end, all direct elections may be held once in
five years, preferably on the dates fixed according to the conven-
lence of the respective countries. They must be based on univer-
sal and adult franchise with the voting age fixed between 18 and
20 years. There should not be any restriction to becoming a voter.
Citizenship must be the determining factor. Minimum educational
qualifications and good personal conduct must form precondi-
tions along with nationality and age, to contest as candidates for
any election. All direct elections within a state must be held on
the same day. Indirect elections can be held at a later date. The
Presidential form of Government is to be preferred as it ensures
greater stability, responsibility and accountability. There should
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not be any mid-term elections. By-election can be allowed to fill
the vacancies. All electons must be conducted on the basis of
manifestoes.

A multiparty parliamentary system must be adopted, and
within that, a three-party model, representing the ‘Right’ ‘Left’ and
‘Centrist’ forces. No shift of alliances must be permitted from the
time of filing of nomination to completion of term of office by a
candidate, although it should be permissible for a party to offer
support to another to form the Government. A single party, two
parties or all three parties together can form the Government.

The election deposit must be of two kinds, non-refundable
and refundable. The non-refundable amount should equal the
cost of application, other papers and a copy of the required voters
list (each candidate must purchase a set of latest voters’ list). The
refundable deposit can be Rs. 100/-,Rs. 500/- and Rs. 1000/- for
Block, Assembly and Parlilamentary elections, respectively. The
refundable amount may be forfeited if the candidate does not get
10% of the polled votes.

Election expenses must be borne by the candidate or his
supporters and not by the Government and audited accounts of
all concermed must be produced with the returns. Radio and tele-
vision appearances must be treated as chargeable expenses. Vot-
ers must be supplied with identity cards. Electronic voting ma-
chines must be installed to ensure free and fair polls.

There must be an election code of ethics and conduct and
those who violate it must be debarred for life from contesting
elections. This will reduce election offences. All election litigation
must be completed within 6 months from the date of election.
This will keep all contestants on guard. Offenders must be tried in
a special court, set-up for the purpose.

Only speclally qualified and able persons with expertise
should be considered for the post of Ministers, so as to encourage
educated and enthusiastic persons to contest elections.
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CoNsTITUTION OF INDIA — AN APPRAISAL

Sumitra Mahajan

It is already more than forty years since our Constitution
came into force. It would be appropriate to take stock of what has
been achieved over these years in the light of the ideals which the
Constitution embodies.

There is no denying the fact that.we have made significant
achievements in many areas. We have been able to overcome the
chronic food shortage and the miseries that followed. Recurring
famine and floods have been controlled to a very large extent. The
rate of mortality among the people has been reduced and longevity
has increased. In this vast country of diversities, the change from
feudal economy, though slow, has been perceptible and steady. In
matters of education, our achievement is no less significant and
we have the largest concentration of scientific and technical man-
power. Most significant of all is our ability to sustain the growth
of democratic institutions.

Yet we find ourselves confronted with several crises. Fifty
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percent of Indian population is living below the poverty line. We
have not been able to fulfil several promises we made to Indian
citizens. The access to adequate means of livelihood to every citi-
zen remains a distant dream. The gap between the poor and rich
is increasing. Civic morality is lacking. Several Fundamental Rights
appear meaningless. Justice Bhagwati has rightly said of the
Fundamental Rights that “it has become a choice between free-
dom of few against the freedom of many.” We have a notion of right
without any corresponding obligation towards society. We will do,
what law asks for, otherwise not. Morality is infact a product of
law,

We have not been able to provide within a period of ten
years from the commencement of the Constitution, free and com-
pulsory education to all our children within the age of fourteen
years as provided for in the Constitution. The situation has on the
other hand worsened by the kind of education we give to our chil-
dren in different types of schools. Education imparted in these
schools is on different patterns and this is a glaring denial of
equality of opportunity to the children. It is time to prescribe
uniform syllabus to prevent the serious consequences for the so-
ciety at large.

We have also failed to practise our commitment regarding
replacement of the officlal Language from English to Hindi. Con-
tinuance of English as Official Language beyond 15 years after
the commencement of the Constitution not only contravenes the
constitutional commitment but also allows English language to
enjoy the pride of place in our public life. It appears, our political
leaders encourage the sprcad of English in total disregard of what
Mahatma Gandhi said of its baneful cffect: “The foreign medium
has made our children,particularly, foreigners in their own land.”

Similar is the case with prohibition. Our actions and our
ideals are at complete variance. Why this variance? If this is not
practical, why not change it and be a realist?

Another grey area is the transitional provision in the
Constitution with regard to reservation. Reservation of seats for
Scheduled Castes and Scheduled Tribes in the Legislature is ex-
tended every ten years. Should it be extended like this ad infini-
tum or should it be discontinued?The same is the case with reser-
vation in services. It does not make sense to have reservation in
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services on caste basis alone in disregard to economic criteria.
This way the backward classes are denied their due benefits.

With regard to the ideals envisaged for decentralisation of
power, one is forced to believe that we prefer what we do not
intend to put into actual practice.

No democracy can survive long if there is deviation from
the principles enshrined in the Constitutjon to fulfil the expecta-
tions of the people of that country. That is why introspection as
also retrospection become essential so that we may not lose sight
of our ideals and vision.

Our policies must be guided by the national interest and
the interest of the people at large which the Constitution makers
had in mind. Now it is high time for self-evaluation and self-
introspection.

On 26 November 1949 when the Constitution was formally
adopted by the Constituent Assembly, the President of the Con-
stituent Assembly, Dr. Rajendra Prasad made a moving valedic-
tory speech,in the course of which he observed :

If the people who are elected are capable and men of
character and integrity, they would be able to make the
best even of a defective Constitution. If they are lacking
in these, the Constitution cannot help the country. Af-
ter all, the Constitution, like a machine, is a lifeless
thing. It acquires life because of the men who control it
and operate it and India needs today nothing more
than a set of honest men who will have the interest of
the country before them.
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PARLIAMENTARY LEGISLATION
AnD SociaL CHANGE

Hannan Mollah

Indian civilisation is one of the oldest civilisations of the
world. We are carrying forward the heritage of the oldest human
society in the world. This great civilisation has evolved through
ages, brick by brick, by amalgamating different ideas and experi-
ences of innumerable nationalities and ethnic people, several
foreign-invasions and by assimilation of so many civilisations
from various parts of the world. Unity in diversity is the true spirit
of our civilisation. We have achieved our diverse thinking, through
various aspects of social, political, cultural and spiritual life.

At the same time, with the change of mode of proﬁduct:lon
and production relation;” we have passed through various phases
of social development. Various methods of economic and social
exploitation painted the various social strata in differenct colours.
It is not the intention of the author to describe the histroy of all
the social, political, economic and cultural transformation of class-
struggles and social advancement. The limited purpose is to glance
at the changes that occured in our society through legislation,
mainly since independence of our country.
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Every society changes at a slow pace and that is more so ot
Indian society. Despite many external changes there is not cha-
nge in the internal soul of our society. In fact, several factors are
responsible for social change. Basically, the contradictions among
the various classes, created by the productive forces and produc-
tion relations play a major role in changing the society. The con-
flicts of different super-structural aspects are continuously influ-
encing social life and causing innumerable actions and reactions
in the society and they are also bringing several changes in the
society. All these processes influence each other and accelerate
social change. All these upheavals in society and movements for
social change create such a situation which is sought to be given
a permanent shape by legal recognition. We are influenced by
various levels of thinking and consciously make laws, through our
Parliament and Legislative Assemblies. These Acts acquire the
strength of changing various existing social realities and changes
did occur in the society by such laws, in course of time. But, if the
society is not prepared to accept any change and is not ready to

accept any such law, these Acts remain unimplemented for long
even after their enactment by Parliament. On the other hand, ifan

Act, envisaging changes, is backed by adequate social movement
and class struggle, then such an Act plays an important role in
changing social practices and beliefs.

If we look at the Acts passed by our Parliament in the last
four decades, we would find that these laws have helped our
society to change its various facets to a considerable extent. Though
Parliament normally does not bring about basic changes in the
entire soical system and social structure but outside Parliament,
struggles sometimes force certain changes in the society. The
change brought by parliamentary legislation are significant, wide
ranging and no boubt beneficial to the society. We have changed
our society from a colonial enslavement to an independent coun-
try, through a freedom struggle spread over several decades. Such
kind of struggle is necessary to change our society further, to
achieve complete freedom from exploitation and oppression of the
down-trodden. Before discussing the role of Parliament in social
change, we may have a look at such laws which influenced the
society to accept some changes even before Independence.
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The longest phase of Indian histroy is that of the feudal
society. As a result, the inluence of feudalism is still dominant in
our social behaviour. All the backwardness, characteristic of any
feudal society, are deeply entrenched in our social life. Along with
them, the new features of modern society, brought about by the
development of capitalism are also increasingly taking shape. All
these changes are not always taking place smoothly and without
resistance, but the old ways are gradually giving in because they
are not in a position to stop such changes for long. Of course, the
acute economic and social unevenness occasionally stands in the
way of social change. In a large part of the country, there is
fullfleged development of various nationalities; at the same time, a
large section still has not crossed the ethnic stage of development;
we can even find population below the ethnic state of conscious-
ness. So, there are a wide range of differences, distinctions and
diversities in the social life of the Indian population. But still we
find a tune of unity all through — the tune of Indianness — the

tune of Unity in Diversity. That is one of the main characteristics
of Indian civilisation

Social Legislation before Independence

In ancient India, the laws might not have had any role in
bringing about a social change. The society mainly was ruled by
religion, scriptures and their various interpretations. The social
usages had tremendous authority on the society. According to
Manu, ‘'Immemorial custom is transcendant law’. The influence of
these customs on Indian society even today is not of less signifi-
cance. The social reform movements developed again and again
and created an atmosphere for changes in the age-old immobility
of our social fabric. Though our rural society maintained many ob-
solete social practices, the new waves of changes were also wash-
ing out many of those outmcz:’cd remnants from our social life.
The state of status qoi of ancfent and medieval ages, was facing a
serious onslaught due to the new trends. Parliamentary legisla-
tion was also playing an important role as an instrument of such
changes. And new movements for social reform also created an
atmosphere under which these changes became acceptable to the
people.

A series of social struggles against immobility of fedul so-
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cial system, social oppression, social discrimination, atrocities
against women, lack of human rights, slavery and social enslave-
ment, barbaric social customs, and continuous fight for change
and modernity, created an atmosphcre in favour of social change.
As a result even some lcgislation were passed to back such changes
by the states. These social rcform movements also helped to lay
the foundation of the struggle for freedom. During British rule,
laws were enacted to curb the barbaric social practice called Sati.
A strong social movement was launched by RajaRam Mohan Roy
to abolish this practice and in 1829 the Sati Prevention Act was
passed. Subsequently the Hindu Widow and Remarriage Act, 1856
was passed to strengthcn anti-sati movement and it became an
instrument in the struggle for the emancipation of women from
social oppression. The Fcmale Infanticide Prevention Act, 187C
was passed to stop the abominable practice of killing the girl
child. Another legislation, the Special Marriage Act 1872, rccogni-
sed the right to marriage between believers of different rcligions.
This Act was amended in 1923 to legalise inter-caste marriages.
The child Marriage Restraint Act was passed in 1929 to stop the
social evil of child marriage. These were some important legisla-
tions towards strengthening the social position of women and
paved the way for the struggle for equal rights of women in the
society. Some other notable legislations in this regard include the
Madras Children Act, 1920 which gave a legal sanction to the
attempt of protecting children from social oppression and the
Be%ghry Act, 1943 of Bengal which made some provisions to pre-
vent beggary among children and to provide for children’s homes,
etc.

During this period, the growth of industrialisation began
and capitalism, started taking roots in our economic life. New
factories were set up. A new class of toilers was born. To facilitate
the new generation of industrialists, the Workmen Breach of Con-
tract Act, 1859, the Employees and Workmen (Disputes) Act, 1860,
the Indian Penal Code 1860, ctc. were enacted. But in course of
time, the growing movement of theworkers for their rights, forced
some other Acts also to be passed by the Government such as the
Factory:Act 1881, the Workmen's Compensation Act, 1923, the
Trade Union Act, 1926, the Industirial Disputes Act, 1929, the
Payment of Wages Act, 1936, ctc. Thus even before Independence
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itself, certain Acts werepassed for bringing some changes in our
society as a result of social movement and growing consciousness
among various sections of the people. These led to somechanges
in ouroutlook towards Women's status in society, social practice
of marriage, crime against child, child labour and rights of the
working people. Hence, a new approach developed towards social
problems as opposed to the old feudal social outlook.

Changes in Indian society after independence and role of
legislation

Normally, by change of society, we mean change of social
structure. Soclal change envisages change in various aspects of
social life and italso includeschange in social outlook and beliefs.
According to Jones, “it is a variation in or modification of any
aspect of soical progress, social pattern, social interaction or so-
cial organisation™. It is a change in the old ways of life. Devis puts
it thus: “large number of persons are engaging in activities that
differ from those which their immediate fore-fathers engaged in
sometimes before™. According to Gainsberg, “by social change, I
understand a change in social structure, Le. size of society, the
composition or balance or its parts or type of its organisation”.

In India, various changes have taken place in our society
since independence, dut to different reasons. Religions, new social
and political forces, economic reasons, industralisation, changes
in approach to religious and moral outlook, massive exodus or
refugees after partition, various welfare schemes of the Govern-
ments, change in law and newly developed social contradictions
and class-struggles have contributed to multifarious change in
our soical fabric. These chanages take place some times slowly,
some times at a faster pace: it becomes faster if it is backed by
popular support.

Now we shall discuss how our Parllament and parliamen-
tary legislations have played an important role in bringing various
significant changes in our society. Generally, by social legislation,
we mean those laws which are consclously formulated and en-
acted for social progress. These are mainly enacted as the reflec-
tion of the will of the people to remove social discrimination and
to establish social justice Social legislation. provides for the or-
derly regulation of social relationship and for the welfare and se-
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curity of all individuals in the social units.

In our country, the Constituent Assembly, laid down the
foundations of several social changes in newly independent India.
The Constitution of India—the highest law of the land is itself an
instrument of change in various aspects of our society. This fuda-
mental law of the land has attacked the status quo of many exist-
ing social systmes of feudal concepts and practices in the society.

In the Chapter on Fundamental nghgs of the Constitution,
large number of rights against social injustice are recognised and
guaranteed. Article 14 eliminates the social discrimination that
existed between man and man in the feudal society, by providing
equality before law. Now constitutionally at least, all citizens are
equal in the eyes of law, though there do exist other realities
which prevent equality in practice. It is true that however good a
law may be, it does not produce the desired result to the prospec-
tive beneficiaries, ifit is not impiemented properly or there is lack of
will to implement it or there is no powerful soical movement to
enforce its implementation. But it is also true that the recognition
of a right is a necessary precondition for the enjoyment of the
right. In view of that we should not undermine the importance of
the fact that the Indian Constitution has, by recognising these
rights, created an atmosphere which helps social movements for
realisation of these rights and ensures changes in social behavi-
our.

Article 15 of our Constitution rejects those social discrimi-
nations which existed in our society on the grounds of caste,
religion, race, sex and place of birth. Article 16 also guarantees
equality of opportunity in matters of public employment.

One of the worst inhuman and uncivilised soical practices
in our country was untouchability. But article 17 abolished that
soical sin and on the basis of that the Parliament enacted the
Untouchability (Offences) Act, 1955. Our society even today, might
not be free from that obscurantist social practice and some unfor-
tunate people might still face such behaviour in particularly some
rural parts of the country, but still this Act of Parliament was a
step in the right direction for creating an atmosphere of social
equality and for inspiring peopie to fight against such social evils.
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Article 19 guarantees the right to freedom and becomes an
important instrument in the struggle for change in our society. In
rural India, the landlords forced the ‘Begar’ system on the rural
poor who were compelled to work for the landlord and to remain
their slaves. But article 23 prohibits such traffic in human beings
and on similar forms of forced labour. Article 24 prohibits child
labour. On the basis of these articles, a large number of Central
and State legislations have been passed.

Article 25, which guarantees all religions to enjoy equality
in treatment, also ensures the freedom of conscience and free
profession, practice and propagation of religion to all citizens. To
protect rights of identity, language, culture and other specific
aspects of religious and linguistic minorities, articles 29 and 30
were formulated in the ‘Constitution. Proper implementaton of
these articles may definitely help many changes in our social
behaviour.

Though there are many difficulties in the implemention of
these articles and the vested interests of diverse ideologies are ac-
tive to un do many of the benefits provided by the Constitution
there is no doubt that proper implementation of these articles will
definitely pave the way for more social change.

Directive Principles of State Policy and Social legislation

In the Chapter on Directive Principles of State Policy of our
Constitution a large number of directives are enshrined which
give the State clear direction: to bring about change in society.
Though these direcives are not enforceable in the court of law,
Parliamentand State Assemblies always keep them in considera-
tion and correspondingly make several acts which have definitely
brought many changes in our society. These directives also create
an awareness about many means of social changes; for example,
the right to an adequate means of .liveli-hood, distribution of
material resources for common good, prevention of concentration
of wealth, equal pay for equal work, protection of childern and
weaker sections, promotion of justice, right to work and educa-
tion, participation of workers in management, better conditions
of work, uniform Civil Code, promotion and development of Sched-
uled Castes and Scheduled Tribes, protection of environment, etc.
Many of these directives have inspired several social movements
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during the last four decades and many of them were transformed
into Acts. On many directives social and political struggles are
developing all over the country, such as struggle for right to work
and education and participation of workers in management.

The movement for social justice has taken roots in many
parts of our country. Parliament has passed an Act for equal
wages. for equal work for women. A drdt Bill was prepared for
workers’ participation in management which may be taken up by
Parliament soon. The Monopolies and Restrictive Trade Practice
Act was also inspired by the directives. Many acts for the welfare
of children and other weaker sections were passed by Parliament
over a period of time.

A mention of some such Acts would be appropriate at this
place. According to directives of articles 39 and 43, the Minimum
Wages (Amendment) Act, 1950, 1951 and 1954, the Industries
(Development & Regulation) Act, 1951, the Employment of Chil-
dren (Amendment) Act, 1951, the Plantation Labour Act, 1951,
Industrial Dispute (Amendment) Act, 1953, the Factories Act 1954,
the Children Act, 1960, were enacted within the first decade of the
commencement of the Constitution.

As per provisions of article 40, the State Assemblies en-
acted their Panchayat Raj Acts and the Central Act on Panchayat
Raj was passed recently by the Parliament. Likewise, article 41,
inspired Parliament to make laws like the Employees Provident
Fund Act, 1952 and the Employees State Insurance Act, 1948.

Article 42 was the guiding spirit behind the Maternity Bene-
fit Act, 1961. According to article 43, the Khadi and other Hand-
loom Industries Development Act, 1953 and the Khadi and Village
Industries Commission Act, 1956 and many other State laws were
enacted.

On the basis of article 44, many social legislations were
made such as the Hindu Marriage Act, 1955, Hindu Minor &
Guardianship Act, 1956, The Hindu Adoption & Maintenance Act,
1956, Hindu Marriage (Validation & Proceedings) Act. 1960, etc.
A large number of laws on education were passed according to
the directive of article 45. Article 46 again helped the enactment
of the Untouchability (Offences) Act, 1955. As per article 47, the
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Prevention of Food Adulteration Act, 1954 was passed by Parlia-
ment.

The social reform movements and the struggle of the toiling
people raised those demands for long and built up public opinion
in favour of them. The situation was created for their social ac-
ceptability and Parliament duly recognised them in the form of
legislations.

Social legislations for improving Status of Women

One of the Acts of Parliament, the Hindu Marriage Act,
1955, brought an important change in the lives of the largest
section of Indian people. By this enactment some progressive
changes were achieved in the Hindu society. This Act opposed
caste consideration in marriage and prohibited polygamy among
-Hindus. Besides, it accepted various customs of Hindu Marriages
prevailing among different sections, including registration of mar-
riage.

In 1956, the Hindu Succesion Act was passed by Parlia-
ment. This strengthened the social status of Hindu women and
they got a right on their paternal property. Another Act called the
Hindu adoption and Maintenance Act was also passed in the
same -year, which enhanced the rights of women further.

The Dowry Prohibition Act, 1961 sought to put an end to
another criminal social practice. People belonging to almost all
religions, caste or community are victims of this and women from
all sections suffer from this evil in our society. Inspite of the Acts,
thedowry-crimeagainstthewomen is still plaguing our society. Re- -
cently Parliament passed the National Commission of Women Act,
1990 and entrusted the Commission to look into this aspect so
that constitutional and legal rights of women are protected.

In protecting the dignity of women, we may mention an-
other piece of legislation called the Suppression of Immoral Traffic
in women and Girls Act, 1956. This is the first social legislation in
the direction of curbing prostitution.

But, some times narrow outlook or pressure from vested
interests hamper the process of social legislation. In such cases,
Parliement would have to play a more positive role by reflecting
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the real progressive public opinion so that we could bring about
social progress in the true sense.

The Maternity Benefit Act, 1961 and its amendment Act of
1988 determined the eligibility terms, etc. for payment of money
during pregnancy This Act also made provisions against violation
of this Act and this gave some relief and security to working
women. Besides the social-welfare laws méntioned above, to es-
tablish economic rights of the women, Parliament passed the Equal
Remuneration Act, 1976 and it was further amended in 1987
which gave women equal wages for equal work and certainly #t
was a step towards preventing economic discrimination on grounds
of sex.

Children’'s Welfare Acts

In our old feudal society, many oppressive and reactionary
approaches towards children were Prevalent. But the progressive
social thinkers always raised their voice against these practices
and social reform movements were organised for the welfarc of
children. Indian Parliament after Independence enacted some la-

-ws . for the betterment of children and directed the Government
for taking various welfare measures for their development. Under
various labour laws, employment under the age of 14 is prohib-
ited. In spite of that, this evil practice is still existing in different
parts of the country. We have to build up many struggles to
combat such atrocities and create social consciousness against it.
But we need not underestimate the role of the Acts passed by
Parliament in this regard. The Factory Act, 1948, the Mines Act,
1952, etc. have made provisions against employing children in
hazardous jobs and services. The Juvenile Justice Act, 1986 made
provisions for proper care for the neglected children and the ju-
veniledelinquents and for their rehabilitation. Parliament would
have to take more initiatives to protect and develop our children.

Land legislation

India is an agricultural country and as such the rural
society is also feudal, and basically guided by feudal concepts of
life. So the existing land relation playsa dominant role in our
social life. The system of landlordism made the feudal lords most
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powerful and they ruled over the society in all respects. The
colonial rule also strengthened that social system. In the post-
independence period the progressive social and mass struggles
demanded abolition of landlordism and implementation of radical
land reforms so that the land relations changed to bring about a
change in the social relations. Accordingly, Union and State Gov-
ernments took up the issue and various land laws were passed in
the last four decades. In terms of law land'lordism has been
abolished. In our federal constitutional set up. since land is a
State subject, State Assemblies enact their Land reform acts. Thou-
sands of cases are flled against these laws. The interpretation of
these laws by the Supreme Court and the High Courts creates
many complexities. To remove those hurdles, Constitution was
amended on several occasions. In 1951 itself, article 31 was
amended by the First Constitutional Amendment. All the land
laws for the abolition of landlordism were taken out of the purview
of law courts, by inserting acticle 31(A) in the Constitution. The
Constitution has been amended to facilitate land laws by the
Constitution (Fourth) Amendment Act, 1955, the Constitution
(Twenty-fifth) Amendment Act, 1971, and the Constitution(Forty-
second) Amendment Act, 1976. In 1978, the Constitution (Forty-
fourth) Amendment Act abolished article 31 itself. Recently an-
other Constitution (Amendment) Act brought many land laws un-
der the Ninth schedule of the Constitution.

But all these acts, by and large, increase the volume of our
statute books. Hardly there is land reform in the country except
in some States like West Bengal and Kerala. Due to proper im-
plementation of land reforms, we find some positve change in land
relations as in social relations in these States. The large number
of people in the rural areas of West Bengal, Kerala and Tripura
are poor and marginal peasant or share croppers and agricultural
labourers but their soclal status has definitely improved oue to
land reforms. But in most of the other States, the concentration
of land is still in fewer hands and land laws remain on paper. If
there is no strong peasant movement the necessary social pres-
sure cannot be created for implementing land reforms. We cannot
say these laws are all in vain because they have recognised the
need of land reforms and created a consclousness about it. Some
times we need some laws first and we fight later for their implem-
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entation. But if there is a law, struggle for its implementation is
easier than something which is not recognised by law. Our Parlia-
ment and Assemblies have so many laws for social change through
land reforms and the institutions themselves would have to take
necessary initiative for implementation of these laws so that some
realchanges occur In our souity:  «

Labour Laws

With the growth of capitalism in our country, a large num-
ber of industries developed and a big contingent of workers alsa
came into being. Their struggle for their rights became an inte-
gral part of our social movement and influenced our society to
a great extent. With the growth of trade union movement, they
achieved legal recognition, of many rights which never existed in
our society. After Independence Indian Parliament took congni-
zance of this fact and enacted many labour legislations for im-
provement of the life of the working people. The individual free-
dom of the worker, ‘the right for proper working conditions and
the right to live a decent and dignified life in the society, are
gradually being accepted by the society. The Industrial Dispute
Act, 1947, the Minimum Wages Act, 1948, The Plantation Labour
Act, 1951, the Factory Act, 1948, The Mines Act, 1952, the
Merchant Shipping Act, 1958, the motor Transport Workers Act,
1961, the Beedi and Cigar Workers Act, 1966, The Payment of
Bonus Act, 1965, The Payment of Wages Act, 1982, etc. are some
of the laws made to protect the interest of the unorganised work-
ers, though a large section of them, such as agricultural labourers,
and construction workers, etc. are still kept out of protection by
any legislation.

Conclusion

According to Karl Marx, “The ulimate cause of all social
changes and political revolutions are to be sought not in the
minds of men, in their increasing insignt into the eternal truth
and justice, but in the changes in the mode of production and
exchange™. These basic causes of change would operate in the
society through different contradictions existing in it. At the same
time, the interactions of various forces in the super structure
also would continue to influence social behaviour. Change through
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s
peaceful mca.ns:_most desirable if it is allowed to take place. Bui if
it is obstructed it would follow its own natural course.

Slow and gradual changes are always happening in society
and will continue in future too. The real necessity of any change
in society is always reflected in the social movement which cre-
ates the atmosphere of such change and it is wise to recognise
this in time and allow it to occur. Parliament, as the institution
which represents the will of the people, shouldnaturallytake note
ofi it and give it a legal shape so that it helps the society to prog-
ress. As we have seen our parliament has enacted a large number
of social legislation and found that they have changed many obso-
lete practices, customs, behaviour and beliefs and abolished some
institutions which existed in our semi-feudal andsemi-colonialso-
ciety. They have also raised the level of consciousness on different
aspects of life which, in turnencouragedmany more social reform
movements. Inspite of several limitations, many Acts of Parlia-
ment have become instrumental in the struggle for reforms but
still they are not adequate and it is the rcsponsibility of Parlia-
ment itself to remove those inadequacies.
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PARLIAMENTARY DEMOCRACY
— AN ASSESSMENT

Vasant Pawar

The world that we have made as a result of the level
of thinking, we have done thus far, creates problems
that we canriot solve at the same level that they were

created. Albert Einstein.

Democracy has in recent times shown new vibrance and
got new adherents in Eastern Europe and Russia. These budding
democracies have joined the ranks of the community of demo-
cratic nations,to which India is proud to belong. However, in some
instances misuse of power has had a corrupting influence with
the result that there has been a loss of faith in the system. There
is a general impression that modern day democracy has lost the
spirit of consensus and humaneness as well as concern for equal-
ity. Violence has unfortunately marred the system. We in India
have to make a serious attempt to rid our polity of these afflic-
tions in order to preserve the health of our political system.

Ancient India has been home to republican Governments.
Lichchavi was one such important republican state. The great
saint, Gautama Buddha said of Lichchavi that so long as the
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Lichchavi assembly met regularly, so long as its members ruled
unitedly and with consensus, so long as its members did not
quarrel over petty benefits and selfish interests, the Lichchavi
republic would remain powerful.

Nearer our times Gandhiji said democracy requires flexibil-
ity of mind, and tolerance for the view points of others. Intoler-
ance is harmful to truth. i

The institution of Parlilament has unfortunately suffered a
setback. There are delays and disorder within Parliament. Political
parties are no longer primarily commited to nation building. Power
has corrupted the political system.

Democracy all over the world is showing signs of stress,
and needs to be redefined, especiallyascommunism has failed as
a political system,and capitalism seems to bebese with its share
of problems. In our country, Veteran members of the ruling and
Opposition parties agree that there are crucial lacunae in the
system. Absenteeism of members from the House is a matter of
serious concern. Whips are routinely being issued. The serious
business of Parliament is hampered by delays caused by trifling
or contentious issues.

The Goverment and the Opposition parties must take re-
sponsibility for maintaining parliamentary decorum. The Presid-
ing Officers,the Opposition Parties, the Government, and the me-
dia are the four corner-stones of parliamentary democracy and
they must all discharge their functions honourably.

The main work of Parliament and Legislature is to enact
laws. However, many trivial issues are raised in Parliament and
the Legislatures. The standard of debates has been going down.
Even the President’s address to Parliament gets disturbed at times.

It appears as if some legislators are adding to the problems
of parliamentary institutions. The problem of fatigue and decay
and excess could be dealt with firmly by commitment to the cause
of democracy, and with more accountability.
yet precious little is done to arrest the deterioration. All agree on
the need for maintaining the decorum and dignity of the House.
However enactments of laws or amendment of rules would not
change the scenario without self-discipline and firm commitment
to democracy. '
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In olden days, grassroot activists and workers were sure of
popular support. Good work was the passport to power. But to-
day, it is no more the same. The dubious role of money and

muscle power is like incurable gangrene in the bodv politic of
democratic system. Politicking by other means has to be rooted
out. But who would do it, if not we?

In this context, the suggestion made by the Prirae Minister,
Shri P.V. Narasimha Rao is worth consideration. He has pre-
scribed for our malady a moratorium on contentious issues through
consensus. If people in a developing democratic country like India
accept a moratorium by choice for a period of three to four years,
the task of nation-building would rise on oura genda of priorities.
As the late Shri Y.B. Chavan used to say, 'democracy is like the
Wart (a holy pilgrimage). Each and every one has to be devout
and dedicated and disciplined'. In short if democracy is looked
upon as a responsibility both joint and several,distributive justice
for all would be the order of the day.

The Duke of Wellington once suggested: 'You must build
your parliament upon the river so that the milling crowds do not
exact their demands by sitting down around you'. The Duke how-
ever, could not foresee the 'loud’' behaviours inside the House.

The malaise that is afflicting our body politic is sympto-
matic of ill-health-syndrome. Politics is made up of three Ms-
men, money and muscle power. Politics to my mind must be made
more people oriented, and that is the responsibility of all-voters,
politicians and above all rulers. Unless all the three rise together,
democracy would become demonocracy and that will sound the
death-knell of democracy.
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Socio-EconoMmic BACKGROUND
OF LEGISLATORS

Moreshwar Save

A brief survey of the composition of the Houses of Parlia-
ment and State Legislatures during the early years reveals that a
large number of representatives were freedom fighters, lawyers,
teachers, doctors and trade union leaders.

However, the Parliament and Legislatures today have a
different story to tell. Although leading political parties are still
banking on the support of senior members, a large number of
youngsters have made it to the House. Parliament has members
who are in the early 30’s or late 20's. The young are becoming
ethusiastic and assertive. We have to carefully balance the
impulsiveness of the younger generation with the wisdom of the
older generation. -

The socio-economic background of legislators is a point of
concern. We still have a selection process based on caste and eco-
nomic standing. With improved literacy rates, spread of knowl-
edge and education, the aim should have been to elect a disci-
plined educated,and hardworking band of representatives. Money
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power has become very important, as cost of elections is enormous.
Public spirited men of character who identify themselves with
needs of the common people rarely get elected.

Attitudes generally incline towards safeguarding one’s po-
litical interest. There is hardly any spirit of sacrifice, or agenuine
identity with the trials and agony of the common folk.

However, there are legislator, who have been businessmen
or lawyers or press persons, and have made valuable contribu-
tions. There are some others whose standing in the House rests
on the strength of their character.

We can look to these legislators to set positive goals in key
areas such as agriculture, industry, education, and communica-
tion. The future of this country must be decided by the fearless
attitudesof men of character trying to shape the destiny of the
country. The Presiding Officers in the Parliament or Legislature
will have to spot talent and give encouragement. Let the people
decide that the most dedicated, learned and effective candidate
should be elected.
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PARLIAMENTARIANS AND THE
INTERNATIONAL Co0-OPERATIVE MOVEMENT

Sudhir Sawant

Justice and equity are the two most vital objectives that
concern all parliamentarians, the world over. Parliamentarians
must necessarily fashion out designs that can provide a fair
quality of life to people they represent. A fair distribution of wealth
in society will essentially be the dominant feature on the national
and international agenda notwithstanding ideological considera-
tions or reforms. Parliamentarians, individually and collectively.
must explore a method of harneésing peoples’ power towards
economic development. This can best be done by employing the
cooperative model of economic enterprise.

Cooperative movement is accorded very low priority in in-
ternational affairs and economic relationships, possibly because it
is considered analogous to public sector enterprise and is perhaps
out of fashion in current economic thinking.

The current ‘thrust to free market economy can be based
on a form of private enterprise comprising both private capital as
well as private cooperative capital. Cooperatives are essentially
a form of private enterprise. We must view the co-operative enter-
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prises as institutions which can compete and flourish in a free
market economy. Today cooperatives have established clear Jead-
ership in some agro-based form of industrial production as for
example, sugar. In India also, the cooperative banking sector has
been very successful. In westen Europe, cooperatives have been
leaders in industry in many sectors such as ceramics, construc-
tion etc. Practically 60% of Agriculture in Europe is in the form of
cooperatives These cooperatives are strong economic forces which
have contributed to distribution of economic wealth in Western
Europe.

Co-operatives in India

The co-operative mevement in India has been relegated to
a few areas. Strong political motivation is an essential pre-
condition for the success of the cooperative movement. Mahar-
asthra is a good example of a state where the movement has
succeded. The once dry, arid and unproductive region of Western
Maharasthra stands today transformed after 30 years of co-opera-
tive movement. There was no public or private investment in this
region. But, political resolve, peoples’ participation and govern-
ment financial backup in the form of low interest rates and con-
cession in taxation have resulted in phenomenal economic pros-
perity and social transformation.

Indian cooperative movement so far has been restricted to
the agricultural field. There exists a need to explore new avenues
in service and industrial cooperatives. We must evolve a joint
strategy to develop the co-operative movement in all sectors as a
private enterprise. Hence the international experience must be a
guiding factor.

The ccoperative formula offers to the worker (operator,
technician or craftsman an effective way in which he may achive
a decisive share in the means of production. Thus, cooperative
associations or systems have a strong democratic basis. This is
the way of the collective entrepreneur. One vote per head, to link
the interests of the member to that of the co-operative by means
of aconstitutionof a patrimony which is indivisible even between
generations. This will be an instrument and not a dominant factor
in the . cooperative.

So far in India various institutions like the national co-
operative development council have worked out many schemes
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which have been utilised well in some areas of the country.
However, the success in most areas is limited. There is also need
to promote inter-state cooperative movement and international
coopertives especially in the service sector, such as insurance,
banking and tourism. q

Future Directions

The transformation of the productive system poses new
problems, such as need to accentuate and exploit functional in-
ter-connections between the enterprises, the widening of the
horizon beyond the national boundaries and beyond traditional
channels of cooperative trading. There exists urgent necessity of
having modern tools of management, technology and finance
dealing with a market without frontiers

At the international level various associations of co-opera-
tives can be organised in the form cf federations devoted to spe-
cial areas. Cooperative banking has been largely successful the
world over and this form can be utilised to form an international
Co-operative bank on the lines of IMF and World bank. To make
" the co-operative movement effective at the national and interna-
tional levels, steps should be taken to integrate all the institutions
functioning in the co-operative movement, to monitor the work of
all sectors of co-operative movement, to establish links before co-
operative movement and various government programmes and to
promote interantional co-operative movement through joint ven-
tures between co-operative societies of various nations.

Conclusion

The new world order calls for a change in the economic
framework of society, to improve the quality of life of every
individual.

The great debate on the merits of public and private sector
can perhaps give rise to a third alternative. In economies across
the world the private sector as well as the public have been plagued
with problems. Nor have the socialist and capitalist models of
society procured for their citizens the desired quality of life.

Given this scenario, an alternative such as the coopera-
tive movement needs be reassessed as a method of economic
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growth and more equitable distribution of wealth. This concept
can easily integrate with the requirements of free market economy
and be a dynamic instrument of social change as also establish
the economic basis of international co-operation between the de-
veloped and developing countries.

International co-operative movement can easily provide a
new agenda for North-South dialogue, as also the economic foun-
dation for regional co-operation. This can also serve as a method
of promoting private entrepreneurship with a large base of share-
holders and a more democratic control of the means of produc-
tion. Inevitably, the promotion of weaker sections of society would
be integrated with economic growth and democracy.
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RoLE OF WoMEN IN
PARLIAMENTARY DEMOCRACY

Chandraprabha Urs

Women play an important role in shaping the destiny of a
nation. Any decision taken by Parliament in its policy framework
or otherwise have  a significant effect on every person,especially
women. It is hence necessary to involve women in the process of
administration and planning of various welfare programmes.

Out of 550 members in the Lok Sabha, there are very few
women members and similar is the case in the Rajya Sabha. It is
very difficult for a woman to get the ticket of any national political
party and even if she gets the ticket, in most of the cases, the
party functionaries do not extend their full co-operation. Awoman
member is elected by sheer merit of her selfless, dedicated and
sincere work done in the constituency and particularly the welfare
of the women folk. Unless women members are not elected to the
Parliament and the State Legislatures in large numbers, theLegis-
latures would be deprived of the representation of a substantial
chunk of the people in the country. In my opinion a constitutional
amendment should be carried out to reserve at least 30% of the
seats in Lok Sabha and in State Legislatures for women. Simi-
larly, in Rajya Sabha elections also it should be ensured that out
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of the total seats available once in two years at least 30% of seats
should be filled up by women. Since all the policy decisions and
programmes decided by the Legislatures. are being implemented
by the Executive,certain portfolios like Education, Health, Social
Welfareand Housing should be given exclusively to the lady mem-
bers. At present, members of Parliament particularly women mem-
bers are not being properly involved in the implementation of the
welfare programmes in their own States. Once elected, members
are completely cut off from the States affairs. They should
invariably be appointed to the various Committees constituted in
the States to implement welfare programmes, etc. and also to the
Boards like Water Supply Board, Housing Board, Electricity
Board, etc. It should be ensured that all the papers and corre-
spondence by the concerned Department or the Secretary to
Union Government concerning the scheme or the project pro-
posed to be undertaken in the members constituency should be
sent to the member also so that members may help in whatever
way they can for its speedy approval at the Union level.

Women members should be fully involved in the literacy,
nutrition, health and other social welfare programmes. They should
associate themselves with statutory authorities. More women offi-
cers should be appointed to certain key posts in the Government.
Women should head the Committees or Commissions constituted
to enquire into the atrocities against women and related issues
like divorce and dowry harassment cases,etc. The number of women
judges should also be increased and a separate court should be
provided in all districts to hear both civil and criminal cases
where a woman is a victim. The lady legislators should also be
sent to other countries under various programmes to enable them

to study the working of the parliamentary institutions of these
countries.

In my opinion a separate Training Institute should be set
up in each State to provide leadership training to women so that
they can rise to the occasion and actively participate in the demo-
cratic process.
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PARLIAMENTARIANS—LINK BETWEEN
THE PEOPLE, THE PARLIAMENT AND
THE GOVERNMENT

C.K. JAIN

The hallmark of democratic form of Government is its rep-
resentative character and responsiveness to the needs and aspi-
rations of the people. The rulers, in a democratic set-up, are re-
sponsible to the people through their elected representatives who
primarily serve as a link between the pcople, Parliament and Gov-
ernment.

Parliament, as the supreme represcntative institution not
only embodies but also reflects the wishes, hopes, urges, aspira-
tions and even frustrations and deprivations of the people. It
highlights their problems and difficulties and impresses upon the
Government the need to mitigate them and work towards the
ultimate objective of providing richer and fuller life to the common
man. Parliament is composed of individual parliamentarians who
are the accredited representatives of their respective constituen-
cies. On the one hand, they are the law makers for the whole
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country and on the other, they, as representatives of the people,
are responsible for the well being of their respective constituents.
This representative character gives them a unique position and
they serve as a link between the people, Parliament and the Gov-
ernment. How effectively and efficiently they discharge this pri-
mary duty of theirs, becomes instrumental in earning them a
better image, which in turn contributes to the image of Parliament
as an institution. Actually speaking, the future of parliamentary
democracy depends upon the effectiveness with which the individ-
ual parliamentarians play their role.

Multifarious Role of Parliamentarians

Parliamentarians are called upon to simultaneously act in
several capacities. First and foremost, they are the people’s repre-
sentatives. At the same time, they may be Ministers, Leaders of
the Opposition or Presiding Officers. Side by side, they are party
workers and spokesmen of a particular group or community in

the society. And above all, they are the custodians of national
interests.

However, the most important role which the parliamentari-
ans are called upon to play is to effectively represent their respec-
tive constituencies, protect theirinterests and ensure their devel-
opment. In this respect, parliamentarians are two-way link be-
tween the people on the one hand and the Parliament and Gov-
ernment on the other. The have to convey to the Government the
grievances of their constituents, either by voicing them in Parlia-
ment or by way of personal communications to the concerned au-
thorities, including Ministers. At the same time, they have to keep
their constituents fully apprised not only of the prevailing political
mood but also of their own endeavours as also of the Government
towards mitigation of their sufferings and redressal of their griev-
ances.

Parliamentarians to work for Collective Good

People, particularly the constituents, expect their parlia-
mentarians to help them not only in matters of common interest
but in their personal matters also as for instance, in securing ad-
missions for their wards in educational institutions, allotment of a
house, shop, agency, L.P.G. gas connection, telephone and so on.
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But parliamentarians should be able to draw a line between per-
sonal and collective interests of their constituents as also of the
nations as whole. They should pursue only such matters as might
ensure the greatest good of all or at least the ‘greatest good of the
greatest number'. At the same time, they should grant personal
favours only when these do not compel them to compromise col-
lective interests or subject their own position to abuse.
(
Accountability to the People

In a representative democracy, it is the people who are the
sovereign. They are the masters of their own destiny. They elect
representatives to become parliamentarians who act on their be-
half for the collective good. Since parliamentarians are people's
representatives first and foremost, they are accountable to their
masters for all their actions. In a democratic set-up, Praja is the
real Ragja. Therefore, their will has to be respected as it alone can
form the basis of the state edifice. Being the mirror of people’s
aspirations, the institution fo Parliament embodies as well as re-
flects the sovereign will of the people. Parliamentarians should,
therefore, know the pulse and understand and appreciate the
urges, the hopes and the aspiratlons'of the people. They should
always maintain a close and a constant liaison with the people.
This way, they would not only be able to influence the thinking of
the Government but would also mobilise and if required, mould,
the public opinion in support of the governmental schemes for the
development of their areas which would contribute substantially
to the developmental process of the country as a whole.

Continuity of Association

Since parliamentarians are elected for a fixed term, they
should keep themselves in constant touch with the people so that
at the time of the next elections, they are in a position to show to
the people as to what they had promiscd and how far they have
been able to fulfil those promises and what has been the sum
total of their achievements in thier respective constituencies, state
and the nation as a whole. They should not only maintain this
continuity of assotiation but should also make people realise that
it is only through this continuity that parliamentarians can prop-
erly and effectively play their role as a link between the Lok and
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the Rajya. It is only this way that real benefits can accrue to one
and all. Here what Kautllya stated in his Arthashastra comes
true. He had said :

The happiness of the king lies in the happiness of
the people and his welfare is akin to their; what is
dear to his peoplge is dear to him.

Recocnciling Conflicting Interests

Occasions might arise when parliamentarians may find that
on certain matters, national interests are somewhat in conflict
with those of their respective parties or the constituents they
represent. In suchsituations parliamentarians should strive to
maintain a harmonious balance between the two, as parliamen-
tarians obviously have in their mindsinterests first of those who
elect them as Members of Parliament and second, of the political
parties whom they belong to and who sponsor them at elections.
But above all, they should place interests of the nation while, at
the same time, avoiding denunciation of their parties’ policies in
public. Indeed they have to be opinion makers too if the national
interest so demands.

Judicious Exercise of Judgement

In a situation where reconciliation in conflicting interests
do not seem to be possible or it becomesextremelydifficult to do
so, parliamentarians would do well to give precedence to the na-
tional interests above all other interests. They should be coura-
geous enough to tell clearly their partics or the constituents as to
what they feel and should not allow themselves to be swayed by
emotions or extraneous considerations when it comes to safe-
guarding national interests. In this connection, Gandhiji once made
very apt observations when he said:

Those who claim to lead the masses must resolutely
refuse to be led by them if we want to avoid mob law
and desire ordered progress for the country. I be-
lieve that mere protestation of one's opinion and
surrender to the mass opinion is not only not enough
but in matters of vital importance leaders must act
contrary to the mass opinion if it does not com-
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mand itself to their reason.
Similarly, Sir Edmund Burke had observed :

It ought to be the happiness and glory of a repre-
sentative to live in the strictest union, the closest
correspondence and the most unreserved communi-
cation with his constituents. Their wishes ought to
have great weight with him; their opinion high re-
spect; their business unremitted attenton. It is
his duty to sacrifice his repose, his pleasure, his
satisfaction, to theirs and above all, ever and in all
cases, to prefer their interest to his own. But his
unbiased opinion, his mature judgments, his en-
lightened conscience, he ought not to sacrifice to
you, to any man or to any set of men living... Your
representative owes you not his industry only, but
his judgment, and he betrays, instead of serving
you, if he sacrifices it to your opinion.

Use of Procedural Devices

In order to prove an effective link between the people on
the one hand and the Parliament and the Government on the
other, parliamentarians must make full use of all available proce-
dural devices—questions, discussions, Calling Attention Motions,
Adjournment Motions, Special Mentions and so on—to bring to
the notice of the House matters of public importance and actively
participate in its day-to-day business. This way they would not
only bring to bear their special knowledge, experience and exper-
tise in the shaping of the national policy but would also contrib-
ute towards redressal of public grievances.

It is not enough that parliamentarians should have a sound
knowledge about parliamentary rules and procedures so that their
knowledge, experience and expertise could be utilised to the opti-
mum advantage but they should also be able to pick up and know
the application of the right procedural device to achieve their
objectives. This, indeed, is all the more necessary and relevant
because of the sophistication added to the Rules of Procedure in
recent years.
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Parliamentarians’' Qualities

Only persons motivated with the spirit of sacrifice and com-
munity service should think of entering the august body of Parlia-
ment. They should be shining examples of self-sacrifice and will-
ing to serve the nation and its people to the best of their ability,
sincerity and integrity. Although they may specialise in one or two
areas, it is necessary for them to know something of practically
everything and keep in touch with day-to-day developments.

Lord Bryce had also expressed similar sentiments when he
had remarked :

Democracy assumes not merely intelligence but an
intelligence elevated by honour, purified by sympa-
thy and stimulated by a sense of duty towards th
community. '

Observance of Discipline and Decorum

In order that they are able to master the skillful use of
parliamentary devices, parliamentarians should not only do their
homework but should also observe, faithfully and scrupulously,
the rules of responsible and dignified behaviour inside the House.
They should obey the rulings from the Chair as a matter of habit.
Further, they should also be time-conscious and refrain from wast-
ing precious time of the House in creating disturbances and disor-
derly scenes, thereby hampering smooth conduct of the parlia-
mentary business. They should use every minute of the House
most effectively and purposefully. This they can achieve by culti-
vating habits of self-discipline, tolerance, exemplary conduct and
result-oriented approach. This way they would be able to guaran-
tee to the nation, full-scale constructive debates in the House on
all matters of public importance and sct an example before the
people of disciplined and orderiy behaviour which people will gladly
follow, coming as it does from their leaders. Lord Krishna has said
in Bhagvad Gita :

ATHITEI AS Y a =
¥ ATEVIGHER  AIHREIadd:

(Whichever may be the way of life that a superior man
adopts that very one is followed by other poeple too. What he
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might make his guiding principle, the world too behaves likewise).

There is another saying in Sanskrit according to which the
path that the great men tread becomes the path for others to

follow.
Conclusion

The common collective goal of parliaméntarlans of all hues
is the attainment of a fuller life for their people. Their effective-
ness, whether individually or collectively, depends on the serious-
ness with which they take up their assigned roles and djscharkc
their public and parliamentary duties. Efficient discharge of their
duties enable parliamentarians to effectively put forth public griev-
naces before the Government and mobilise state apparatus to find
out timely solutions. By playing their link role effectively, parlia-
mentarians can make the Government realise its accountability
towards Parliament and through it to the people. How successful
parliamentarians are in discharging their wide ranging duties and
playing their multifarious roles effectivly would, in the ultimate
analysis, depend on their knowledge, hard-work, optimum utilisa-
ton of available parliamentary devices and above all, the degree of
their faith in the representative institutions as an effective instru-
ment of service to the people.

It is on the successful performance of their assigned role
by parliamentarians that the successful working of a parliamen-
tary democracy rests as they belong to an institution which is the
life blood of democracy and is known to be the best instrument for
the people to get their rights. Earnest, pains taking and diligent
legislators would certainly prove to be a very strong link between
the people, Parliament and the Government.
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EcoLoGy AND ENVIRONMENT—ROLE OF
PARLIAMENTS, ExEcuTIVE AND THE PEOPLE

Har Swarup Singh

Introduction -

Environment is the aggregate of all the external conditions
which affect the life, survival and development of an organism.
Any unfavourable alteration in any of these ingredients constitut-
ing environment is tantamount to pollution. Unfortunately, such
undesirable changes are increasingly being brought about by hu-
man beings e.g., through letting out fumes and exhausts in the
atmosphere, or even by the simple act of throwing out garbage on
the streets. The hazards from our polluting proclivities have been
magnified by scientific advances and technological applications.
Our sins of commission and omission have already resulted in
serious pollution and degradation of the environment and have
affected the ecological balance adversely. However, in addition to
the materialism of the affluent in the developed world and their
highly consumer oriented life styles which cause exploitative and
reckless use of natural resources, the large populations and wide-
spread poverty in the less developed countries have also contrib-
uted to the current sorry state of affairs.
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There has been world-wide consciousness in the last couple
of decades of the need to protect the environment and to draw up
environmental policies which would ensure development and eco-
nomic growth on a sustainable basis for a secure and healthy
future for mankind That is why the United Nations Charter and
its other instrumentalities give primacy to man. Technological
progress should never claim as its lethal price, the right to pollute
the essentials of life which belong to every‘member of the race.
The United Nations Conference on Human Environment held at
Stockholm in 1972, provided the necessary impetus to all nations
to make concerted efforts for preservation and improvement of the
global environment. The Stockholm Declaration, inter alia, stated :

Man is both creature and moulder of his environ-
ment which gives him physical sustenance and af-
fords him the opportunity for intellectual, moral,
social and spiritual growth. In the long and tortu-
ous evolution of the human race on this planet, a
stage has been reached when, through rapid accel-
eration of science and technology, man has acquired
the power to transform his environment in count-
less ways and on an unprecedented scale. Both as-
pects of man’s environment, the natural and man-
made, are essential to his well-being and to the en-
joyment of basic human rights, even the right of life,
itself.

Principle No. 1 of the same declaration went on to say :

Man has the fundamental right to freedom, equal-
ity and adequate conditions of life, in an environ-
ment of a quality that permits a life of dignity and
well-being, and he bears a solemn responsibility to
protect and improve the environment for present

and future generations.

Although awareness about environment and ecology was
heightened as a result of the deliberations at Stockholm, not
much concrete action resulted. In fact, over the years, environ-
mental degradation has intensified and we are decidedly in a
worse position now than at the time of that first major interna-
tonal conference on the subject. These unfavourable develop-
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ments promoted world leaders to take stock of the situation and
develop plans for international action by holding discussions at
the Earth Summit in Rio de Janeiro, in June, 1992, and in ex-
tended preparatory meetings prior to the Rio Conference.

The Earth Summit, the United Nations Conference on En-
vironment and Development (UNCED), was fruitful on the whole.
Notwithstanding the rhetoric, some points were unanimously
stressed for the first time — that the global environment is threat-
ened; that developed countries are largely responsible for many of
the ills afflicting the environment and developing countries would
need financial and technical help towards solving problems of a
global, regional and local nature; and that a significant proportion
of the solutions lies in collective action. World leaders from around
172 countries endorsed an agenda embodying the notion that
economic growth must be integrated with environmental protec-
tion. The UN Secretary General, Mr. Boutros Ghali felt that “a
great stride has been taken towards our goal, which is, simply
stated, saving our planet”.

Some major, specific achievements of the Conference were:

(1) The Rio Declaration on Environment and Development,
a 27-point statement of the rights and obligations of governments
committed to sustainable development;

(i) Agenda-21- Adoption of the Action plan for Sustainable
Development into the 21st Century.

(i) The Climate Change Convention, signed by 153 coun-
tries; and

(iv) The Bio-diversity Convention, signed by 155 countries.

The Conference also called on the UN General Assembly to
establish a Sustainable Development Commission to carry on the
work of the Rio Summit, adopted a Framework Convention on
Desertification and a non-binding Statement of Forest Principles.
The latter accommodates the views of developing countries, and
especially of India where forests are more than a source of timber.
Forests indeed are the sustainers of life for many tribal and other
segments of India’s population who depend on them for fuelwood,
fodder, grazing facilities, as a source of minor forest produce, etc.,
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Specific decisions aim to make the working of the Global
Environment Facility—GEF (controlled mainly by the World Bank)
more equitable, and to strengthen the activities of the United
Nations Environment Programme (UNEP).

Ir.dia took a very active part in both the Stockholm and Rio
Conferences and made a significant contribution. This should not
surprise anyone in view of India’s rich heritage which lays accent
on nature and environment. Our Vedas propound that nature
pre-existed man. In the Taittiriya Upanishad, the idea of evolution
is suggested as follows :

“From that very Atman ether came to be, from ether,
air; from air, fire; from fire, water; from water, the
earth; from earth, herbs; from herbs, food; and from
food man came into existence.”

Our ancestors recognized the importance of the tie between
man and his environment. The Samaveda states that “The earth,
sea, sky, stars are all woven together by soft strains of divine
music. It vibrates echo through the corridors of time in the end-
less canopy of the sky.” It is, therefore, all the more incumbent
upon us to protect the purity of the environment which is ac-
corded religious sanctity in our heritage.

The Role of Parliaments

Parliaments have a crucial part to play in the fleld of envi-
ronmental protection. Politics, as practised currently in most coun-
tries, takes a short-term view of things whereas environmental
decisions need a long-term perspective . In other words, tende-
ncies for political expediency are in direct conflict with environ-
mental imperatives. Hence, legislation has to provide a framework
for achieving the objectives of sustainable growth.

Realising this basic necessity for appropriate legislation,
the Parliaments of many countries have provided legal framework
and safeguards for preservation of the environment.

India, true to the spirit of the international declaration at
Stockholm, introduced in Parliament by the Forty-Second
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Constitution Amendment in 1976, a new Directive Principle of the
State Policy in Article 48-A, dealing with protection and improve-
ment of environment and safeguarding of forests and wild life. The
amendment also imposed on the citizens in Article 51-A(g) a fun-
damental duty to protect and improve the natural environment,
including forests,lakes, rivers and wild life and to have compas-
sion for living creatures.

The Constitutional amendments towards sound ecology and
protection of the flora and fauna of the country have been upheld
by the superior courts. The Courts have given an environmental
dimension to the protection of life guaranteed under Article 21 of
the Constitution. To illustrate,the Andhra Pradesh High Court
observed in T.Dhamodhara Rao v. Special Officer, Municipal Cor-
poration of Hyderabad (AIR 1987 AP 171):

It would be reasonable to hold that the enjoyment of life and
its attainment and fulfilment guaranteed by Article 21 of
the Constitution embraces the protection and preservation
of nature’s gifts without which life cannot be enjoyed. There
can be no reason why practice of violent extinguishment of
life alone should be regarded as violative of Article 21 of the
Constitution. The smoke poisoning by the polluted atmos-
phere caused by environment pollution and spoilation
should also be regarded as amounting to violation of Article
21 of the Constitution.

The Supreme Court has clearly recognised the unarticu-
lated right to a wholesome environment as a right to life under
Article 21 of the Constitution in a number of cases. A few land
mark cases on the point are the Dehradun Quarry Case (AIR
1988 SC (2187); Ganga Pollution Case (AIR 1987 (4) SC 463); and
Automobiles, Electricity Generating Units and Hazardous Indus-
tries Pollution Case relating to M.C. Mehta v. Union of India [1991
(1) SVLR (C) 341].

The urban environmental groups also frequently invoke
Article 14 of the Constitutoin to get quashed arbitrary municipal
permissions for construction activity that is contrary to develop-
ment regulations. They have also been successfully challenging
Government sanctions for mining and other environmentally haz-
ardous activities.
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Our courts have tried to establish inter-generational equity
based on the Directive Principles and Fundamental Rights. The
core of the doctrine of inter-generational equity is the right of a
generation of human beings to benefit from the cultural and natu-
ral inheritance from past generations as well as its obligation to
preserve such heritage for future generations. Hence, even the
right guaranteed under Article 19(1)(g) of the Constitution to prac-
tice any profession or to carry on any occu;ztlon. trade or busi-
ness should be limited by the theory of inter-generational equity.

The law makers even during the British regime had been
alive to the need for controlling the abuse of natural resources.
They employed two general principles, viz. sovereignty over com-
mon property and the principle of criminal liability for dealing
with violation of laws pertaining to environment. A few enact-
ments in the past that were gearcd towards protection of environ-
ment include some sections of the Indian Penal Code; The Poison
Act, 1853; Oriental Gas Company Act, 1857; the Police Act, 1861;
Northern Canal and Drainage Act, 1873; Obstruction of Fair Way
Act, 1881; Indian Fisheries Act, 1897; Explosive Substances Act,
1908; Poisons Act, 1919; Boilers Act, 1923; Forest Act, 1927; and
Motor Vehicles Act,1939. ]

In addition. the provincial legislatures had enacted many
laws having environmental contcnt, especially those pertaining to
town planning, local bodics, public ports and forests.

In the post-Independcnce era, there has been a spurt in
developmental activitics in India. Economic growth involves ex-
ploitation of non-renewable and renewable natural resources of-
ten leading to discharge of waste which pollutes air, water and
soll, and affects human health adversely. Such a situation has
necessitated the substitution of environmentally compatible tech-
nologies, conservation through recycling, etc., changes in proc-
esses, technology and plant operation as well as substitution of
input materials and modification of end products. It was in this
context and subsequent to the United Nations Declaration on the
Human Environment in 1972, thc Parliament of India enacted
legislations to provide for prevention and control of the abuse of
environment, although piece-meal laws like the Damodar Valley
Corporation (Prevention of Pollution of Water) Act, 1948, River
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Boards Act, 1956, and the Merchants Shipping (Amendment) Act,
1970, had been passed earlier.

To meet the emergent necessity of prevention and control
of water pollution, Parliament enacted the Water (Prevention and
Control of Pollution) Act, 1974. It aimed at checking the pollution
of water and maintaining or restoring its wholesomeness. Parlia-
ment also enacted the Water (Prevention and Control of Pollution)
Cess Act, 1977, to provide for the levy and collection of cess on
water consumed by local authorities with a view to augmenting
the resources of the Central Board for the Preservation and Con-
trol of Water Pollution. The Air (Prevention and Control of Pollu-
tion) Act, 1981, was enacted by Parliament to provide for preven-
tion, control and abatement of air pollution.

There has subsequently, been greater concern for the envi-
ronment on account of significant decline in environmental qual-
ity, increasing levels of pollution, loss of vital soil cover, flora and
JSauna, excessive presence of harmful chemicals in ambient atmos-
phere, larger risks of environmental accidents and the growing
threat to life itself. As a matter of fact, the legislators thought it
necessary to have a general legislation for environmental protec-
tion, besides focusing on specific types of pollution or on specific
categories of hazardous substances. Hence, Parliament enacted a
general legislation called The Environment (Protection) Act, 1986,
to enable co-ordination of the activities of various regulatory agen-
cles, creation of an authority or authorities with adequate powers
for environmental protection, regulation of the discharge of envi-
ronmental pollutants and handling of hazardous substances, speedy
response in the event of accidents threatening environment, and
deterrent punishment to those who endanger human environ-
ment, safety and health. The Act,in force from 19 November, 1986,
marked the culmination of an important stage of parliamentary
efforts to protect environment and regulate the exploitation of
resources affecting our eco system.

The Indian Parliament has, therefore, donc a great deal to
provide a legal framework enabling many important steps to be
taken, positive or preventive, to protect and improve the environ-
ment. As a result, today there is widespread awareness about the
environment and resurgence in the whole area of environmental
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sciences, environmental engineering and, above all, environmental
law.

The problems pertaining to the environment, however, vary
in different parts of the nation. It would, therefore, be difficult to
protect and control the environment only by having a national
regulatory and guidance system. The diversity in the nature and
degree of pollution problems to be dealt with and the range of
interests make it imperative to take note- of regional differences
and develop detailed principles consistent with area-wise charac-
teristics and peculiarities.

Under these circumstances, the States should have a greater
role to play in maintaining the eco-system and for this purpose
there must be adequate devolution of powers under the Constitution.
It would perhaps be justified ‘and proper to include a separate
entry on environment and pollution in List-III or Concurrent List
in the Seventh Schedule to the Constitution, so that there would
be a free and increased interaction between the Centre and the
States to arrive at a common ground to deal with environmental
problems of the nation. As suggested by the Supreme Court in
Shriram Food and Fertilizers case (AIR-1987 S.C. 965), there must
be a separate environment Court, the membership of which should
include ecological experts. The penalty for environmental laws are
needed to ensure a pollution free, or at least a less polluted,
environment. The Environment (Protection) Act, 1986, should be
reviewed periodically, perhaps every few years, in the light of ex-
perience gained and should be consolidated or amended, as nec-

essary.

The Parliament can make a difference by passing legisla-
tion which would take a long term view of development, ensuring
growth at a pace which can be maintained. This is necessary
because environmental and ecological concerns mandate a far-
sighted approach. It is thus clear that Parliament has an ex-
tremely important part to play in ensuring a safe environment and
sound ecology.

One measure to help Parliament in its tasks would be the
introduction of a new type of Committee System with wide powers
and specialised staff on the lines of Congressional Committees in
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the United States. The realisation that the Committee System
needs strengthening is growing. The Prime Minister, Shri P.V.
Narasimha Rao,concerned about improving the working of the
Parllament referred to the Committee System in his Address to
the All India Conference of Presiding Officers, Leaders of Parties,
Whips and Ministers of Parlamentary Affairs, held in New Delhi
on 23 September, 1992. To quote the Prime Minister:

The Speaker has been in consultation with many of
us, of all the parties, trying to change the working of
Parliament and I hope similar things will be done in
the States also. I heard that the Committee System
is already in vogue in some States, notably Kerala,
may be some other States. We would like to experi-
ment with this system here in Parliament and I would
like to assure you that we would co-operate to the
utmost extent in making this successful. The Com-
mittee System is able to bestow greater attention on
the material before the Committee, on the issues
that arise out of that matter and it is always good
to have asmaller Committeein which things are
thrashed out in greater detail before it comes to the
House. We would like this system to be introduced
as early as possible and I am sure, we will be able to
make a success of it.

This would be an excellent beginning but the ultimate goal
should be to move to a more effective Committee system, as sug-
gested earlier, under which Parliamentary Committees will have
more powers and their own small but competent staff.

There is also an urgent need to educate better the indi-
viduals eclected to the Parliament and State Assemblies, about
environmental issues and motivate them to utilise legislative pow-
ers to enact laws which are idealistic as well as practical. Their
fund of knowledge -has to be expanded and facts updated through
better documentation and reference service and research support
on important issues.

The Role of the Executive

Mere laws, howsoever voluminous but confined to statute
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books, have no value in the absence of proper and active implem-
entation. There must be strict enforcement of legal provisions. It
is indeed the first and the foremost duty of the executive to en-
sure this. There must be a separate, independent agency or agen-
cies with full freedom of action to attend to pollution control. No
vested interest should be allowed to scuttle the provision. The
existing Pollution Control Board under the Water Act and the Air
Act do not appear to ensure adoption of adeguate pollution con-
trol measures. There is need for separate environmental courts
having on the Bench experts to hear and try environmental cases.

The next major concern of the executive should be to draw
up a proper environmental policy for a rational and comprehen-
sive assessment of the environmental impact. There is no denying
the fact that accelerated industrial growth aggravates the problem
of environmental deterioration. It is, therefore, necessary to dove-
tail major elements of the industrial and environmental policies.
For achieving development, we obviously cannot afford to dis-
pense with industrialisation. This makes it imperative to develop
and apply science and technology to achieve industrialisation with
environmental protection as a built-in component. In other words,
industrialisation should be harmonized with environmental pro-
tection with the help of latest scientific and technological ad-
vances. The State should take the initiative to call for accelerated
development of procedures for designing environmentally compat-
ible technologies and should bring about institutional changes
that affect engineering design, encourage basic research and edu-
cation having strong environmental content, and should give pref-
erental treatmerit and fiscal incentives for desirable innovations.
For this purpose, where necessary, a new branch of engineering
to deal with tlie study and design of environmentally compatible
technologies may be considered along with ensuring that con-
cepts related to pollution control are also incorporated directly
into the normal engineering curricula of individual disciplines.

A major obligation of the executive towards our ecological
system is the checRing of population growth and eliminating pov-
erty. Nature, the respected scientific weekly, while recently sug-
gesting intensified population control programmes, said that suc-
cess in this area should be made a pre-requisite for granting
World Bank assistance. The qualitative material and statistics
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collected prior to the Rio Conference warned that, at the existing
rates of growth, about five billion human beings more will be
added to world population within the next sixty years. However,
on account of diplomacy and political considcrations the Confer-
ence expressed the hope that all countries would do their best to
arrest the population explosion.

In India, well over 50,000 babies are born every day. This
rate of growth, if not arrested, would decidedly lead to a catas-
trophe.

Environmental preservation depends on a complex interac-
tion of income levels and population pressures that contribute to
both environmental and economic instability. As late Prime Minis-
ter, Smt. Indira Gandhi observed, poverty is the grcatest pollut-
ant. The rural poor largely depend directly or indirectly on agricul-
ture and on the environment for their income. This is reflected in
deforestation, cultivation of easily erodablc lands and overgrazing
of natural pastures. Thus, environmental problems are inextrica-
bly linked with the problems of growing population.

Population control must be combined with increased ef-
forts to improve productivity of land through better transfer of
technology and research focused on practical problems. New high-
ylelding crop varieties axd more cfficicnt use of farm inputs must
be emphasized. The choice of crop and non-crop enterprises should
be guided by sound agro-climatic regional planning principles which
lay stress on resource conservation and a sustainable pace of
growth. Planners and administrators should fully appreciate the
limits of earth’s carrying capacity and understand the vital link in
the poverty-environment nexus. They must see to it that adequate
public resources are pumped in for the physical ar. 1 institutional
infrastructure needed to incrcase productivity, exjand employ-
ment opportunities, raise incomes, reduce extremc year-to-year
and spatial variations, check population growth, improve health
and educational facilities, as well as undertake direct public ac-
tion to conserve resources and rehabilitate degraded areas. All
these measures command urgency as we can no longer afford to
sacrifice long term environmental stability for short run survival.

What is more important is that the State should be a trend
setter for environmental development programmes and projects.



Ecology and the Environment 269

The State Governments and Government Undertakings have
not been very enthusiastic about utilising some fiscal incentives,
announced in the last budget, for environment-friendly projects.’
There are a number of instances of violations of the eco-system
in disregard of law. The functioning of the municipalities and
other local bodies with regard to sanitation of the areas within
their limits is an example of the neglect shouin by them towards
healthy environment. There are some projects having unfavour-
able environmental impact and it is for the Government to stop
these in keeping with the country’s desire to protect the environ-
ment in general, and to adhere to the commitments made at the
Earth Summit, especially regarding ti:e implementation of Agenda
21, and honouring the Conventions on Climate Change and Bio-
diversity.

The Role of the Public

It is, of course, not for the legislative and the executive
branches alone to work for safeguarding the environment. In-
volvement of the people is absolutely necessary at different levels.
We, the people, need to get fully involved in the concern and care
of the environment and in fact the basic moves in many areas will
have to originate at the grassroots level.

There must be concerted action on the part of the Parlia-
ment, the executive wing and the public, the voluntary agencies,
committed individuals, scientists and other professionals, and
the media, all collaborating to preserve and promote a stable and
healthy eco-system. As rightly observed by Justice Ranganath
Mishra, the former Chief Justice of India, in Rural Litigation and
Entitlement Kendra v. the State of Uttar Pradesh (AIR 1987, SC
359) :

Preservation of the environment and keeping eco-
logical balance unaffected is a task which not only
the Governments but also every citizen must under-
take. It is a social obligation and let us remind every
Indian citizen that it is the fundamental duty as en-
shrined in Article 51A(g) of the Constitution.

In any tragedy affecting environment, the peopie are the di-
rect victims of the accidents or endemic pollution. This has been
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true right from the Buffalo Creek Mining Disaster, in West Vir-
ginia, USA, in 1972, to the disastrous chemical gas leak at Bhopal
in 1984. It is, therefore, necessary for the people to protect their
interests. We have tc create all round awareness and encourage
the public to participate in the regulatory processes of the State
for environmental protection and co-operate with the authorities.
Consciousness must be created in them through the media re-
garding the extent of pollution and the need for a clean environ-
ment, and for a concomitant change in our life styles. The en-
forcement agencies should ensure public participation in decision
making as it would facilitate presentation of alternative views
which otherwise may neither be presented nor considered by these
agencies.

It appears that our pollution laws do not lay due emphasis
on the idea of public participation and this is something which
the parliamentarians should take into consideration. In essence,
public participation involves both information dissemination as
well as feed back from the public. In this context, the present
unsatisfactory state of affairs has been highlighted by Justice V.R.

Krishna lyer in his book A Random Miscellany, Legal and Other
while discussing the topic “Environmental Pollution™

The truth, however, is that, statute-wise, public law
in this branch is an infant, profession-wise, the law-
yer unlettered, knowledge-wise, the judge innocent,
the legislator ignorant and the administrator indif-
ferent. A new Nature Conservancy Jurisprudence and
activist legal culture must be nourished, if justice to
life in nature is to emerge as a human right and a
directive principle fundamental to the governance of
the nation.

The people will have to organise themselves into suitable
pressure groups to influence environmental policy and also to
stand as watch-dogs against any attempts at environmental deg-
radation. The Chipko Movement, Kerala Sastra Sahitya Parishad
and Environmental Organisation on Silent Valley Project, among
others, are examples of groups that have made a difference. Such
voluntary organisations for the cause of environmental conserva-
tion must be given support and encouragement in every State and
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at the national level. Voluntary organisations, intelligentsia, aca-
demicians, leaders, students and others should enlist for environ-
mental conservation and use techniques best suited to particular
needs and the local situation. Such techniques may include dis-
play of posters, meetings, small group discussions, debates, work-
shops/scminars, enquiries about environmental pollution, pro-
cessions, representations to the authorities foncerned, enlisting
legal help, changing the power structure, etc. These techniques
are bound to motivate people. The environmental degradation can
certainly be checked with people’s active participation in environ-
mental issues and activities.

The Rio Declaration on Environment and Development fully
recognises the role of the public. Principle 10 states that “Envi-
ronmental issues are best handled with the participation of all
concerned citizens, at the relevant level.”Women's “vital role in
environmental management and development” is recognised in
Principle 20, and Principle 21 recommends that “the creativity,
ideals and courage of the youth of the world snould be mobilised
to forge a global partnership in order to achieve sustainable devel-
opment and ensure a better future for all.” Principle 22 refers to
indigenous people and their communities, and other local com-
munities; these “have a vital role in environmental management
and development because of their knowledge and traditional prac-
tices. States should recognize and duly support their identity,
culture and interests and enable their effective participation in
the achievement of sustainable development.”

The role of the public and of non-governmental organiza-
tions (NGOs) is also highlighted in Agenda 21 adopted by UNCED,
which devotes a whole chapter to the subject. It opens with the
statement: “

Non-governmental organizations play a vital role in
the shaping and implementation of participatory
democracy. Their credibility lies in the responsible
and constructive role they play in society. Formal
and informal organizations, as well as grass-roots
movements, should be recognised as partners in the
implementation of Agenda 21. The nature of the in-
dependent role played by non-governmental organi-
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zations within a society calls for real participation;
therefore, independence is a major attribute of non-
governmental organizations and is the precondition
of real participation.

In order to encourage NGOs, committed individuals and
the public at large to play due role in environmental activities,
Government will have to take a number of measures, including :

-—creating wide public awareness about environmental
issues and the seriousness of the challenge facing
mankind.

—providing access to information available with offi-
cial agencies.

—giving opportunity for participation at planning/
decision-making stages; inputs from non-governmen-
tal sources towards policy development processes
will be particularly helpful when based on field ex-

perience and,an understanding of the problem at
the grassroots level.

—developing formal procedures and mechanisms for
involving the people and non-official agencies at all
appropriate stages of implementation of sustainable
development programmes.

—encouraging cooperation among the NGOs them-
selves so as to increase their effectiveness as co-
collaborators and as partners of the Government
where desirable and feasible.

—associating NGOs with the evaluation and moni-
toring of activities in order to use their experience
and expertise, and to broaden the base of non-offi-
cial assistance and support towards achieving envi-
ronmentally sound and sustainable development.

—extending financial assistance to NGOs, as neces-

sary, for augmenting their role as soclal partners of
the Government.
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—developing procedures to ensure continuous inter-
action with non-governmental organisations.

It is heartening to note in this context that the Union
Ministry of Environment and Forests recently organised a Work-
shop of Indian NGOs as a follow-up of the Earth Summit. Under
the Ministry’s sponsorship, the organlsatlrc:r of the meeting was
handled by a Delhi-based NGO—Developmlent Alternatives. The
interest taken by Shri Kamal Nath, Union Minister of State for
Environment and Forests, in NGO affairs and in seeking their
contribution to the cause of environmental protection is certainly
praise-worthy. The meeting deliberated upon important issues of
co-operation between the Governmcnt and the NGOs and some
ideas emerged regarding continuing consultations. Such collabo-
ration among the Government, the NGOs and the public augurs
well for the environment protection movement in India.
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PARLIAMENT AND THE
CoMMUNICATION MEDIA

Chintamani Panigrahi

When I look at the working of Parliamentary system of De-
mocracy in India, some lines from a poem by Robert Frost, always
come to my mind. He wrote,

“Two ways lead into the woods
And I took to the road

Less travelled by

And that makes all the difference.”

When the founding fathers of our Constitution chose to
adopt parliamentary democracy as the system of government, an-
other system was also working vigorously in some countries. We
chose to establish an egalitarian and socialist society through the
system of parliamentary democracy. Though it was fraught with
many difficulties, the system has worked well through many a
stress and strain. It has come to stay and indeed, has taken firm
root. This constructive role of Parliament needs to be appreciated.

With a population of over 87 crores now, India is the larg-
est democracy in the world. The people of India must be proud to
be the citizens of a sovereign socialist secular democratic Re-
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puiblic.

Under the Constitution of India, the Parliament, which con-
sists of the Rajya Sabha (Council of States) and the Lok Sabha
(House of the People), is the repository of the aspirations of the
people of the country, which enacts legislations from time to time
for the smooth running of the Government and welfare of the
people and also performs various other finctions. The Parliament
is thus supposed to mirror the urges and aspirations of the people
of the country as a whole.

The total number of seats in the Parliament is 795 (Rajya
Sabha-250 and Lok Sabha-545). In other words, there are in all
795 representatives of the people in the Parliament, who ventilate
the grievances of the pcople, discuss their demands and suggest
suitable solutions to the Government during the Sessions of the
two Houses of Parliament.

Since Parliament is located in New Declhi, except for those
belonging to the ncighbouring States, it is not possible for the
vast masses of the country to even have a glimpse of Parliament
House. As far as members are concerned, it is well-nigh impos-
sible for them to visit their respective constituencies and brief all
the people about their performance in Parliament. Hence, it is
very essential that the people of the country should know what is
happening in Parliament. Till a few years ago, newspapers and
radio broadcasts were the media which used to inform the com-
mon people about the proceedings in Parliament.

In a democratic polity like ours, free flow of information is
absolutely necessary to ensure free and fair functioning of the
Union and State Governments. In this context, the practice of
telecasting select proceedings in Parliament, which was introduced
recently,is an important cvent in our parliamentary history. It has
enabled the people at large to watch on telcvision how their elected
representatives conduct themselves in Parliament. One only hopes
that in due course of time, people would be able to watch the
entire proceedings in Parliament live on television so that they will
be able to get well acquainted with the proceedings, as well as
practice and procedure of Parliament. It would on the one hand,
make members of Parliament very alert. On the other hand, the
voters would be able to judge for themsclves how effectively their
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representatives are able to put across their gricvances and aspira-
tions on the floor of Parliament. Most importantly, live telecast of
parliamentary proceedings would go a long way in producing able
parliamentarians.

The common people of our country are not fully aware of
the significance and ramifications of many a crucial issue dis-
cussed in Parliament. This disconcerting reality underscores the
importance of timely and accurate presentation and dissemina-
tion of information by the media, so that a critical appreciation of
the various remedial measures suggested by the parties/groups
in Parliament, may be gcnerated across the length and breadth of
the country, to make our democracy truly vibrant.

The various committees of Parliament undertake very im-
portant subjects for study and scrutiny, and these need to be
focused well in the media. Further, the reports of the Committees
present the true picture about the implementation of various pro-
grammes by the Government through its agencies and are also
very informative about the working of various Ministries. The work
of these Committees needs to be adequately highlighted in the
media, and their many recommendations deserve to be pub-
licised. This would not only serve to speed up remedial action but
would also restore, in the minds of the people, confidence in the
greatest representative institution of the land.
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PARLIAMENT AND THE EXECUTIVE

Yagya Dutt Sharma

The parliamentary and constitutional form of Government
in India is a three-dimensional system comprising the Parliament,
Judiclary and Executive. Parliament is supreme in this form of
Government. Judiciary and Execuntive are the subsidiary institu-
tions which help in its functioning. In the late sixties a debate
ensued as to whether Parliament or Judiciary is supreme.

In fact, our constitutional framework admits of no such
debate. Both Parliament and Judiciary are constitutionally su-
preme in their respective spheres. Parliament is supreme insofar
as enactment of laws is concerned. But when it comes to examin-
ing whethere the laws enacted by Parliament are within our con-
stitutonal framework, Judiciary is supreme.

The Executive has its own role to play. Dadasaheb Maval-
ankar, speaking at the first mceting of the Estimates Committee
on 18 April 1950, said :

Though we have been conversant, for a long number of
years, with parliamentary form of Government, we never
had the substance of it, inasmuch as Government was
neither responsible nor responsive to the House. The
powers of the House were restricted and the House had
not the liberty of shaping the policies of Government as
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they desired. As a result we have been accustomed to
work the parliamentary forms of Government, in a spirit
and manner far different from those in the House of
Commons.

But the role and composition of the Executive in a demo-
cratic set up is so vast that it is very difficult to regulate it.
Executive functioning has become bogged down in what is com-
monly called "red-tapism".

Executive iIs not one individual. It is a vast set up. It
functions in its own way. It is governed by several rules and
regulations. In such a situation, if the Executive is lacking in
efficiency, working capacity, sincerity of purpose—in sum.
dutifulness—the crisis of ‘red-tapism’ deepens further.

But it would be unjust to blame only the Executive. In the
event of political instability, decision making becomes a long and
‘tortuous process Owing to political instability the officers of the
‘Executive do not dare to take any decision. To a substantial
extent, it is essential to provide Constitutional protection to the
right of the Executive to take independent decisions.

In order to render the Executive more efficient, it is es-
sential to ponder over the following issues seriously:

(a) The President of India should convene an all-party Con-
ference for framing an ideal political Code of Conduct.
Prior to that a draft should be sent to senior parliamen-
tarians, experts on the Constitution and Chancellors
of Universities for consideration and extensive discus-
sion, before finalisation.

(b) Creation of a favourable working climate for the Execu-
tive; and

(c) Review of the nature and working of some Committees,
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PARLIAMENTARY PROTESTS
—NEED For CHANGES IN ForMSs

Virendra Varma

In a parliamentary democracy, Parliament is the highest
institution representing the political sovereignty of the people. It
is supreme within the sphere allotted to it by the Constitution. It
has the powers to pass laws impose taxes, sanction budget and
punish for contempt. In order to have the right to govern, the
Executive must have legitimacy from the Parliament/State Legis-
latures which can frame and guide its programmes and policies in
the governance of the country.

The degree of estcem in which the people of a country hold
its Parliament is a sure sign of the success and maturity of the
democratic process in any country. By this standard, it seems as
if the rating of the Parliament in our country has gone down
somewhat over the years. It is agrced by all that the first Parlia-
ment was held in high esteem not only by the people at large but
by its members also. While the country looked towards Parliament
with admiration, the members took their parliamentary business
seriously and maintained dignity and decorum in their behaviour.
In spite of differing idcologies and regional loyalties, they pulled
together for the common intecrest of the country. Rising above
narrow personal, party or regional considerations, they acted with
dignity and self-restraint in the service of the nation.
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Today, to my mind, neither the people at large nor its own
members look upon the Parliament with the same admiration and
respect. Not only has the standard of debates gone down, even
mutual respect among members is lacking. Even the President in
Parliament and Governors in Legislatures, are not allowed to dis-
charge their constitutional responsibilities without interruptions.
Thetr addresses are interrupted by slogans and walk-outs although
these constitutional heads represent the nation and the states,
respectively, while addressing the Houses and are only discharg-
ing their solemn constitutional responsibilities. It was, therefore,
only apt that a Conference of Presiding Officers, Leaders of Par-
ties, Whips and Ministers of Parliamentary Affairs and others was
convened in the Central Hall of Parliament in September, 1992 to
discuss these matters.

The views expressed by various speakers at this Confer-
ence on discipline and decorum in the Parliament and the State
Legislatures reflected the prevailing concern over the deterioration
of the functioning of the Parliament and the State Legislatures. It
is gratifying to learn that consensus had been evolved at this
Conference on certain matters and some corrective action may
soon be taken to ensure that parliamentary democracy function
in our country in the manner envisaged. However, persistent ef-
forts have to be made at all fora for corrective action and mem-
bers of Parliament and the State Legislatures, Ministers, Presiding
Officers and the Leaders of all Opposition parties must appreciate
the true dimensions of this problem.

There can be no doubt that the system of parliamentary
democracy is best suited for a country of India’s size, known for
her heterogeneous society encompassing diverse cultures, differ-
ent languages and different religions. This being so, every care
has to be taken to strengthen parliamentary democracy and thereby
the integrity of our country. -All members together constitute the
august body of Parliament. Therefore, the attitudes and the ante-
cedents of the members would not only determine the character of
Parllament and but also the way its proccedings are conducted.
Political parties used to select their candidates on the basis of
their competence, character, integrity and service to the peoplec.
However, the considerations that seem to count today for selec-
tion of candidates are caste and the ability towinby whatever
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means. Let us not forget what Gandhiji had said,"the means can-
not be divorced from the ends”. So there has to be a check on the
entry of people with criminal links to Parliament and State As-
semblies. All political parties should agree that attributes like
character, knowledge and commitment to the nation and service
to the people would govern selection of candidates in future. When
elected on the basis of free and fair poll, such candidates can lend
dignity to the proceedingsof our Parliamenj and State Legisla-
tures. On the other hand, if the electon process suffers from the
malaise of booth capturing, rigging and voting on considerations
of caste, creed or religion, the entire parliamentary system stands
threatened.

The newly elected members are quite zealous and enthusi-
astic in the discharge of their responsibilities. They are keen to
contribute to the proceedings of the House and show their mettle.
But aselsewhere training is necessary for them; some knowledge
of the processes and procedurcs of the Parliament and State Leg-
islatures is absolutely necessary to cnable them to understand
the subtleties of parliamentary procedure. There has to be a
method of imparting such political education to the newly clected
members, either by the political parties themselves or through
some other mechanism as may be evolved on the basis of consen-
sus. For example, if members are not aware that the Question
Hour is the most important mechanism to question the Executive
on its acts of commission and omission and that its suspension is
only areprieve to the Government they may unwittingly ask for its
suspension. But once they known that there is no advantage in
suspension of Question Hour they will not make such a request.
Similarly members have to be educated about the purpose of Zero
Hour. Zero Hour is meant to provide an opportunity for raising
matters of urgent public importance. When such matters of im-
portance take place the Government on its part must anticipate
the demand for discussion and must be prepared for a reply; yet it
is not always possible for the Government to collect all the facts
in a short period. Hence, members’ insistence for raising matters
during Zero Hour must only be with a view to expressing their
concern. Having made their point, members should be willing to
accept a Minister’s request to give him time for a reply. It must be
appreciated that unless the Minister collects all facts he will be in
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no position to make a worthwhile statement.

As mentioned by some illustrious speakers at the above
mentioned conference, it is the duty of Legislators to raise in the
House matters of great importance for a constituency or section of
people, or on which people feel agitated. The Ministers should be
sensitive to such requests. But there seems to be an impression
that a straightforward and simple expression of such resentment
does not elicit a satisfactory reply or merits press coverage. This
creates a feeling of frustration, and“extra-parliamentary practices”
of raising slogans, sitting in the well of the House, tearing of
papers and disobeying the Chair are resorted to. Ironically protest
seem to attract greater media attention. Therefore, the Press too
has a role to play. The Press can,by the way it covers the proceed-
ings of the Parlilament and State Legislatures, play an effective
role. It can, for example, choose to highlight only the important
matters raised in the House. According to a recent study one
sitting of the Lok Sabha costs Rs. 48,000/- an hour. Can our
country afford the luxury of wasting Parliament time on matters
which are of trifling nature? Members must devote their time and
energy in contributing to the framing and implementation of poli-
cies for the welfare of the people, passing of laws, controlling the
expenditure of the Government on various programmes and on
matters of national and international importance. But with every
passing year, less time is spent on legislative business. Bills are
passed without adequate discussion. When a bill is under discus-
sion the attendance is quite low; it seems that the interest of the
members is limited to only Question Hour and Zero Hour.

The importance of discussion and debate on the budget
must be realised. Members have an important role in guiding the
Government,in checking implementations of programmes and in
controlling unproductive expenditure. When the valuable time of
Parliament is spent in unproductive protests, important business
tends to be transacted without adequate debate and scrutiny.
While the Parliament meets only for 100 to 110 days, most of the
State Legislatures hardly meet for 40 to 50 days in a year. Mem-
bers,thereforedo not get sufficient opportunity to raise matters of
public importance. It is, therefore, necessary that the number of
sittings both in the Parliament and state Legislatures are sub-
stantally increased and each Session of the Parliamment/State
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Legislatures is of sufficient duration.This would enable purposeful
discussion on the performance of the Executive, the Budget, sup-
plementary demands and on other matters of national and
interantional importance. Members' involvement in the business
of the Legislature would be total and their motivation high. They
would come to the House well-prepared to contribute to the pro-
ceedings of the House.

The role of the Executive in making thc‘ parliamentary proc-
ess useful is important. A sincere and efficient Executive can en-
sure that legislative proceedings remain meaningful and also that
discipline and decorum are maintained in the House. On the
other hand if the ministers try to be evasive or come to the House
without adequate preparation or abstain themselves during im-
portant discussions the frustration of the members of the opposi-
tion and even the ruling parties, is quite understandable.

The role of the Speaker in conducting the proceedings of
the House is equally important. He must be fair and impartial and
must give a fair opportunity to all the members to put their views
before the House. He must also ensure that the Ministers are
present during important discussions. Then alone, would all mem-
bers have a sense of satisfaction and involvement. There would
then be no excuse for‘extra-parliamentary protests’since the rules
of procedures and conduct of busincss would provide sufficient -
opportunities and devices to elicit information in the form of rais-
ing questions, calling attention to matters of importance, adjourn-
ment motions, breach of privileges, censor motions and even no-
confidence motions against the Government. Intelligent use of
these devices would certainly serve as a check on Government.
However, when there is breach of discipline and disorder in the
House, the entire House irrespective of party affiliations, has a re-
sponsibility to help the speaker in restoring order. The conduct of
a guilty member in an extreme case may be treated as contempt
of House and the House should not hesitate even to terminate the
membership of the guilty member. Not only would such a provi-
sion have a salutary effect on all the members but would also go
along way iu restoring the glory of the Parliament and the state
Legislatures. This ultimate step should,however,be taken in very
exceptional circumstances. The remedy for the malady, after all,
lies with the members of Parliament and State Assemblies them-
selves.
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PARLIAMENT AND NATIONAL INTEGRATION

Renuka Ray

The spontaneous character of the 'Quit India' Movement
with the prospect of freedom in the offing gave an added impetus
to the Independence struggle. But actual freedom came later and
with it came the partition of India which diminished its glow.
When Panditji made his famous speech on the midnight of 14
August, 1947, the migration of Hindus and Muslims from one side
to the other with all the violence and terror it involved, had
already started in the western part of the subcontinent, Gandhiji
was a much saddened man and there were many who felt like
him, particularly those in Bengal and Punjab which had been
divided. Perhaps the most unfortunate were the people of the
frontier region under Khan Abdul Gaffar Khan and the ‘Red Shirts’
who were handed over to Pakistan, although they had been in
the forefront amongst those who wanted British domination to
end and India to be set free under Gandhiji's non-violent non-co-
operation movement.

Naturally when the last attempt towards keeping India in-
tact at the united constituent Assembly had failed, those who
remained in India felt that the constitution must be drawn up in
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such a manner as to prevent further division. It was then consid-
ered that Parliament would have to play a vital role in the na-
tional integration of what remained in India after partition.

Later Gandhiji decided to go to Noakhali and be with the
minorities when the country was dismembered. As we know, he
had to remain in Calcutta and it was due to(his efforts that there
was no upheaval or violent reaction in efther Bengal (both West
and East) as long as he was alive.

The Fundamental Rights in the Constitution we drew up,
state in no uncertain terms that the state shall not discriminate
against any citizen on grounds only of religion, race, caste, sex,
place of birth or any one of them. And again that the state shall
not deny to any person equality before the law. These are funda-
mental rights along with some others which are enforceable through
courts of law. However, some of the most important and vital
rights are in the Directive Principles of State Policy through which
alone a welfare state can be brought into existence. But the Direc-
tive Principles include vital as well as unimportant matters. As
Shri T.T. Krishnamachari very aptly remarked in his final speech
on the third reading of the Bill in the Constituent Assembly, ‘The
Directive principles are the dustbin of our sentiments’. Even to-
day the most important of these directives has not been imple-
mented.

In the early decades of Independence, the principles that
ennabled the national freedom struggle were emphasized and the
overall development of the country went on without let or hin-
drance. Those who had brought freedom to the country became
the leaders who inspired us and the nation.

However,from the 70s the glow that had inspired us gradu-
ally faded. The values which inspired us during the struggle for
freedom and soon after dependence, have lost their sanctity. We
fervently hope that our parliamentary system will be able to cope
with the present situation of drift and play a vital role through
which national integration will be strengthened.
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The Ayodhya problem which has now become a major issue
was first raised in the post-Independence days. When it first
surfaced Pandit Govind Ballabh Pant was the Chief Minister of
Uttar Pradesh. He gave it no quarter at all and said that Ram Jan-
ambhoomi and Babari Masjid were historical issues and should be
placed under the act governing historical monuments. Religion in
this regard was irrelevant to our times. However, after he left U.P.
for the Central Government, his strictures were not followed, and
now we are faced with a problem which could spell disaster for us.
if not put down ruthlessly. It has given impetus to the rise of the
communal forces in India.

But there are other issues also with which we have to
contend particularly in regard to the issue of Union - State
relationship. Divisive forcés are rampant in some States. Such
issues as the demand for Jharkhand has to be dealt with firmly.

Parliament has now to come forward as an effective insti-
tution for national integration. The difficulties that have so far
crept in, of which we are all well aware, can be overcome.For that,
Parliament, where members from all parts of the country and all
parties and sections meet together, has to playan enective role.
This can be done if political parties can be induced to take up the
assertion of nationhood as a major issue, orifanational party
comes into existence, where all will combine and are able to carry
on the Government. This is not easy as we would have to restore
the functioning of the Parliament to its democratic process as in
the early decades of Independence. The atmosphere has deterio-
rated today on account of the lack of a sense of values. There
was a time when the voter could exercise his vote without being
subservient to any monopolistic trend or to political machinations
which have since marred the electoral process. Some of the worst
offences such as violence and corrupt practices during election-
eering in spite of the best efforts of the Elecion Commission have

to be overcome before we can expect the Parliament to play the
role that was intended.

It was assumed at its inception that the parliament would
be a means through which the needs of the different parts of the
country would be considered through the members representing
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their constituencies and action taken through united effort, in the
service of the nation at large. In the early years the parliament
did play a very effective role towards achieving national integra-
tion particularly in the grim aftermath of partition. This seems to
have given way to a sense of complacency in later years which is
now endangering the unity of the nation itself.

Members of Parliament seem less cor‘:cmed now with con-
stituency work at least. Members of Parliament travelled less of-
ten and spent their recess mostly in their constituencies so that
they were well aware of their needs and could put them before the
Parliament. National integeration was their main objective after
the country had been divided and their endeavour was to find
ways and means of cementing unity.

The Sarkarla Commission had made an in-depth study of
Centre-State relations and had put forward suggestions for im-
provement. It had also pointed out that democracy to be success-
ful requires effective participation of the citizens. It has laid stress
on proper functioning of Zila Parishads and Municipal Corpora-
tions. The Panchayat system should not only be introduced in all
States but must be effective and special emphasis must be given
to the role played by Harijans, tribals and women who have to be
specially trained to participate.

Any detailed investigation of the Panchayats which have
been set up in some States shows that those who play a leading
role in these bodies often belong to the upper class of society,
and are still averse to any improvement in the position of the
lower classes. This situation must be urgently remedied. But the
trouble does not end here.

We many consider one or two other issues raised by the
Sarkaria Commission. Tax on dividends used to be collected by
the States but by an amendment, in the Constitution,has been
placed under the Corporation Tax which goes entirely to the Cen-
tral Government. This has naturally caused resentment amongst
the states concerned. The Commission had recommended that
the Tax should be transferred back to the State’s share but this
has not been carried out so far. There are other details which the
Commission had suggested should be changed to increase the
State’s share but none of the reccommendations so far have been
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implemented by the Centre. This has resulted in great resent-
ment. This has become an acute problem in the relations between
the Union and the States. It is high time that the attention of
Parliament is drawn to this issue. It must play again the impor-
tant role it did after the advent of freedom.

The members of the Constituent Assembly had felt that the
Panchayatwould be the means through which national unity could
be strengthened. In recent years we find that party politics have
become so important that instead of emphasizing on the funda-
mentals of the problem, party issues and even personal gains in
some cases, have unfortunately crept into the Parliament to such
an extent that attention to national unity is not given due consid-
eration. As for wider representation, here I may point out, that
with regard to women, instead of their number in Parliament or
theStateLegislatures increasing the actual number is going down.
This is all the more surprising when women are playing increas-
ingly important role in all fields of activity. Also men and women
who can play a major part in the devclopment of the country are
not necessarily selected by political partics. We have reached a
critical stage where we have to realise that it is of utmost impor-
tance that Parliament should consist of those who will unite,
irrespective of party, for national integration above all other con-
siderations. If we neglect to do this, then the future of India will
be in jeopardy.
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PARLIAMENT AND FOREIGN PoLICcY

Samarendra Kundu

In the Preamble to the Constitution of India, the people
have solemnly resolved to constitute India into a Sovereign Demo-
cratic Repubic. The Constitution also resolves to secure to all its
citizens—Justice.Liberty and Equality. For these noble goals to be
achieved, the institution of Parliament has to play a crucial role.
Besides, those who hold the reigns of power being commanded by
the will of the people, are also entrusted with the task of protect-
ing the unity and integrity of the country, make all-round devel-
opment, and thereby provide happiness and prosperity to the
people. The foreign policy of a country in this backgound is not
merely a manifesto of the political parties. It is much broader
than the narrow confines of the vision of parties. It represents the
ethos, hopes and aspirations of the poeple and are expected to
work towards realising the values enshrined in the Preamble to
the Constitution.

Thus, the essential thrust of the foreign policy of the coun-
try is the work of the entire nation, much above the narrow
grooves of the parties. As the language of a person is the vehicle
and expression of his soul, the foreign policy of a country should
express the ethos andexpressionof the soul of the nation. While
shaping the foreign policy, its identity should essentially be 'We,
the People'! It should also be based on the consensus of the politi-
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cal parties and important groups in the Parliament.

To my mind, a Foreign Affairs Committee or a Subject
Committee on Foreign Affairs should have been constituted from
the inception of the Parliament. The powers, rights and privileges
over and above the existing privileges of the members of the Com-
mittees must be stated clearly. These powers must clearly indi-
cate that the Committee should work to implement the consensus
principle on foreign policy and final decision on policy matters
and priorities in foreign policy projectionswould be decided by the
Governmnet.

Our foreign policy has grown with our freedom movement
and as such has to reflect the ethos of the nation. Four important
Conferences are important landmarks in the evolution of our for-
eign policy. They are : the Asian Relations Conference held in
1947 in Delhi which was attended by 250 delegates from about 25
countries; the All-Asian countries Conference of 1949; the Asian
Socialist Conference held in Rangoon; and theBandung Confer-
ence of 1955 represented by the Prime Ministers of the then free
countries of Asia and Africa.: TheseConferencesaroused great ex-
pectations as they projected to work for pecace, non-violence, non-
interference, non-aggression, disarmament and above all self-reli-
ance and to build solidarity among the Asian coutnries. Mahatma
Gandhi had told the Asian Relations Conference: “Go away with
the thought, Asia has to conquer the West through love and
truth”. Nehru said: “We have no design against anybody, ours is
the great design of promoting pcace and progress all over the
world... We propose to stand on our legs... We do not intend to be
the play things of others”. At the Asian Socialis Conference in
Rangoon and at the Bandung Conference, Prime Minister Pandit
Nehru played a dynamic role to shape India's foreign policy. His
words were almost final say in such matters. He continued to play
his international role in spite of India's relatively limited mobilisa-
tion of national power. In the emcrgence of non-aligned groups of
third world, he was one of its important spokesmen.

All those issucs were discussed from time to ime in Parlia-
ment. parliament used to give lot of time for discussion on foreign
affairs. The debates in the Parliament would prove that it has
helped a large extent to shape the foreign policy on a consensus
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basis. If we take a look at the debates in Parliament over our
foreign policy and our external relations, we will see that members
have always taken keen interest in the subject. The Suez crisis of
1956 and the developments in Hungary in the same year, both
generated lively discussion in Parliament. Perhaps it was during
the India-China conflict of 1962 that Parliament asserted its voice
whtch eventually led to the resignation of the then Defence Minis-
ter Shri V.K. Krishna Menon. The issu¢ of our non-alignment
being tilted in favour of one bloc in the early years has also come
in for discussion. When the Janata Party Government came to
power in 1977, it resolved to follow a policy of genuine non-
alignment. In the early1980s the developments in Afghanistan
became an issue which was seriouly debated in Parliament. An
analysis of all these debates will show that the Indian Parliament
has played a glorious role to shape and even improve upon foreign
policy directions from time to time.
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MATERIAL AND SPIRITUAL NEEDS—

CONCERTED AcTION FOR SURVIVAL

Sushila Nayar

Everyone needs food, clothes, shelter and gainful employ-
ment. Next comes the need for educatign and health care facili-
ties. Important and urgent requirements as all these are, once
man has them supplied, he begins to hunger for something more.
He wants freedom, self-expression, self-realisation. It has been
rightly said, “man does not live by bread alone”. And yet bread is
most important. Gandhiji used to say: “To a hungry man God
appears in the form of bread.”

There is a spark of divinity within every human being and
there is also a little bit of the devil in him. Each keeps trying to
dominate, so that we have good men, godfearing, loving, generous
men ready to share and help others and we also have the opposite
kind who are selfish, self-centered greedy, ready to exploit when-
ever they get a chance, be it the natural resources of this earth, or
the less advantaged human beings. It is a sad fact that the latter
type have been the dominating influence in recent times, with the
result that more than half the world today is unable to get even
the basic needs of life and humanity is divided between the haves
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and have-nots. Among the haves, some have become over-affluent
and others are at different levels of affluence. The have-nots are
at different levels of deprivation. This naturally leads to discon-
tent, resentment and violent upheavals in society.

The world has become a small place with modern means of
fast transport and speedy communlc#tion. Advance of science
and technology has led scientists to realize the truth of what our
ancient sages had known centuries ago from their spiritual per-
ceptions. Guru Nanak's statement “Lakhan Akashan Akash, Lakhan
Patalan Patal”in the 15th century is a reminder of another ancient
rishi's vision of this planet earth as a small family, “Vasudhaiva
Kutumbakam”. Now science tells us that earth is only one of the
many planets that we know little about.

Man in his arrogance has lost sight of the sane advice
given by our sages. Instead of treating this planet earth as one
small family, he has sought to exploit the resources of this planet
for himself and his small family and friends or his own nation. In
advanced countries man has been using the natural resources at
a speed which is much too great for nature to replenish. The
result is pollution from modern industrialisation on the one hand
and on the other, rapid exhaustion of the scarce resources of this
earth. This has now led to the realisation of impending disaster
and to a movement for sustainable development. Man must learn
to use the natural resources in an equitable manner, keeping in
mind the needs of all other nations as well as the needs of the
coming generations. It is the industrialised nations which are
using up the major share of the resources of the earth with the
USA alone reported to be consuming over 45%.

Most of the wars of the past century or two, were fought for
the control of natural resources. The main aim of colonialism and
imperialism was to capture the raw materials and the markets in
the poor underdeveloped countries to sell their finished products
made from the raw materials of developing nations. In the process
the colonial powers played havoc with the local small-scale indus-
try. India’s village economy was destroyed in order to make room
for British goods. All this has resulted in an ever-widening gap be-
tween the developed and developing countries. The rich are be-
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coming richer and the poor are becoming poorer.

A realisation, however, is now growing that the present
exploitative system cannot continue for all time to come. Man has
to think in terms of sustainable growth and development which
will use natural resources at a speed which nature can cope with
and compensate. Man has to understand that the natural re-
sources are not to be monopolised by a few nations and also that
the present generation must also leave something for the coming
generations.

Moreover, the poor cannot be the consumers of industrial
goods to any appreciable degree. The industrialised nations have
therefore come to realize that they must do something to fight
global poverty and hunger in their own cconomic interests, apart
from any altruistic motives they might have.

The population problem is also adding greatly to the pov-
erty of the underdeveloped nations. Nowhere in the world have
efforts at controlling population growth succeeded unless the level
of living of the poor was raised arid with better education they
became motivated to limit the size of their families. It is well
known that fall in birth rate has followed economic growth and
improved standards of living among the developed nations. The
same is true of the developing nations, as we know from our own
experience in India. Education of women and creation of employ-

ment opportunities for them are most cffective in reducing the
birth rate.

Large population results in pressure on land. Forest land
is cut down to provide fuel and for cultivation, even though it may
be poor land producing too little to enable the hard working culti-
vator to meet the minimum needs of life.

Deforestation leads to soil erosion. In Europe chemical fumes
of certain industries are killing trees, resulting in global warming,
and rise of sea level, submerging certain coastal towns. Deforesta-
tion also results in floods which carry away the top soil and
reduce the quality of land, leading to sprcad of deserts and silting
of water reservoirs. It is estimated that every year 6 million hec-
tares are being degraded to desert-like conditions. In 30 years this
will amount to an area roughly equal to Saudi Arabia. More than
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11 million hectares of tropical forests are being destroyed each
year. Over 30 years, it is estimated that this will cover an area

equal to that of India.

Thus it can be seen that there is an intimate relationship
between population, forests, land and climate. Reduction of for-
ests leads to floods on the one hand and to reduced rainfall on
the other, resulting in scarcity of water, drgught, and famine. We
used to think that water was freely available for all. But now we
know how scarce water can be when the rains fail, resulting in
crop failures and famines. There has been scarcity of even drink-
ing water in some parts of India, such as Rajasthan, Gujarat and
Maharashtra, in certain dry years.

Increasing industrialisation is also resulting in water short-
age because of excessive use of watcr by certain industries. Use of
subsoil water for industrial purposes with powerful pumps in coastal
areas in Gujarat, has resulted in sea water being drawn into the
affected wells, making the water saline and useless for human
consumption and even for industrics. '

We know that certain gaseous products of modern indus-
try are destroying the protective ozone cover of the earth. This has
led to an increase in the incidence of skin cancer. These gases are
also destroying the world's archaeological treasures. The damage
being done to the Taj Mahal at Agra, one of the wonders of the
world, by the Mathura refinery, is an example.

According to the World Commission on Environment and
Development report titled Our Common Feature : -

During the 1970s, six times as many people died from
‘natural disasters' each year as in the 1960s, and twice
as many suffered from such disasters. Droughts and
floods, disasters among whose causes are widespread
deforestation and overcultivation, increased most in terms
of numbers affected. There were 18.5 million people af-
fected by droughts annually in the 1960s, but 24.4
million in the 1970s; 5.2 million people were victims of
floods yearly in the 1960s, compared with 15.4 million
in the 1970s. The rcsults are not in for the 1980s, but
this disaster-prone dccade scems to be carrying for-
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ward the trend, with droughts in Africa, India and Latin
America, and floods throughout Asia, parts of Africa,
and the Andean region of Latin America.

Advanced technology is assisting in the reduction of dam-
age to environment in certain developed countries and in con-
sumption of scarce natural resources. At the same time these
countries are using all the means at their disposal to sell the
outmoded technology to the developing countries.

The developed countries, realizing that they may not be
able to have the benefits of science and technology all to them-
selves for all ime to come, are now pressing for changes in patent
laws. The developing countries must guard against this new threat.
The latest attack is in the form of the Dunkel proposals. Unfortu-
nately the developed countries have a strong representation in the
world decision-making bodies which can take decisions favour-
able to them and unfavourable to the developing world. This must
change.

Human resources development is a crucial need in order to
build up technical knowledge and capabilities and to develop new
values to help individuals and nations to cope ‘with the challenge
of rapidly changing social and environmental and developmental
realities. Knowledge shared globally will assure greater material
understanding and lead to greater willingness to share the avalil-
able resources in an equitable manner. Therefore the new Dunkel
proposals on patents must not be accepted.

The developing countries must be free to develop on their
own, technology suitable for their needs. For instance, the tech-
nique of producing renewable energy and fertilizer from animal
and human waste and other organic household wastes had been
developed in India many years ago. But it has not been widely
used. It is only recently that Government has taken an interest in
popularising this useful and simple technology and training vil-
lage workers for the purpose. We have known for over 30 years,
how easily gobar gas plants can be set up to provide fertilizer,
energy for cooking and lighting, etc. and at the same time improve

hygiene. Why have we not made wider use of this knowledge so
far?

There are many other ideas which can be developed and
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made use of by the developing countries.

Science and technology has opened greater vistas for mate-
rial advancement for man, but emotionally and spiritually, by and
large, man continues to remain at a primitive level with unlimited
greed and acquisitive drive without any concern for the needs of
others. This has resulted in disparities of income between nations
and within nations. The resulting discontefit manifests itself in
various ways. We have had anti-social elements indulging in thiev-
ing and robbery, and there have been small and big wars, for
generations. A recent development is terrorism, which threatens
to make a mockery of democracy and freedom.

Another problem facing India and the world is religious
bigotry and fundamentalism. Instead of peaceably practising their
religion men are fighting in the name of religion, even though
their lives may be thevery negation of the basic principles of their
own religion. Hungry ignorant masses easily fall victim to this type
of false propaganda.

As for the problem of nuclear radiaion which may put an
end to the human race, there is fortunately a growing realisation
that nuclear weapons must be eliminated at the earliest. However,
the dangers of the use of nuclear energy and accidental radiation
therefrom are not sufficiently realised. There has to be an end to
the development and use of all nuclear energy, including the so-
called peaceful uses thereof, besides putting an end to nuclear
weapons of destruction till such time that some harmless source
of nuclear energy for peaceful purposes can be harnessed. There
is research going on for this purpose on the hydrogen atom as in
certain other areas. But harnessing of the atomic energy also
requires exploitation of exhaustible natural resources. Concerted
action is therefore called for to cnsure wise use of limited re-
sources, prevention of pollution, and sustainable development which
will provide enough to meet the needs of all, all over the world
without exhausting the resources of our earth. This is essential in
the interests of survival of human kind.

A search for solutions for the various problems mentioned
is urgently needed. Scientists, political and community leaders
must join hands for this purpose. Parliament can make laws, and
laws can be useful. But laws have to be implemented by human
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beings. We urgently need to develop the mind of man, his under-
standing and his vision.

Mahatma Gandhi told us that acquisitiveness is not a sign
of true civilisation nor does it lead to happiness. Voluntary reduc-
tion of wants and voluntary sharing of what we have with' those
who are in need, alone can give happiness, inner joy, peace and

plenty.

This attitude of mind cannot be inculcated by making and
enforcing laws. It requires a process of education, a process of
emotional and spiritual maturity which is beyond the power of
Parliament.

Several political leaders seem to think that if they could
only have power at the state and central levels, they would be
able to solve all problems. It is an empty dream. Power can be a
means of achieving success in ensuring better conditions of life
only if it is exercised by right type of men and women, men and
women for whom power is a means to an end and not an end in
itself.

How do we find the requisite solution? How do we incul-
cate the right values which alone can put an end to the problems
facing us by promoting emotional and spiritual maturity so that
we can have the right type of administrators and right type of
political leaders, in fact, the right type of leadership in all spheres?
Right type of education may be the answer.

A mother is the first teacher who imparts values to her
child. Next comes the primary school teacher. But what if both
the mother and the teacher have not had the right type of educa-
tion themselves? What do we do? We know there are good moth-
ers and good teachers and good administrators. In fact there are
good people in every sphere of life. But there are also plenty of
bad ones. There has to be a concerted effort by men and women
everywhere to see to it that the good people do not remain silent
and leave the field to the bad ones. Good people with right values
must get together and organise themselves to face and overcome
the problems of inequality and exploitation, violence and religious
bigotry.
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We can also learn from good books and it is necessary that
books emphasising the right value system, books free from bigotry
and hatred for any religion, books which lay emphasis on the
basic values common to all religions, are introduced in our educa-
tion system. On religious teachers of all faiths rests a heavy re-
sponsibility. They must refuse to be used for political purposes.
Political leaders must be guided by tHe basic principles of religion,
by moral and ethical values which are common to all religions.

We have to understand that the culture of India is a com-
posite culture. Hinduism with its rich heritage of Vedas, Upan-
ishads and teachings of innumecrable sages has influenced and
enriched all other religions that came to India and it has in turn
been enriched by them. Ours is the land where Hindus, Muslims,
Sikhs, Jains, Buddhists, Zoroastrians, Christlans and Jews have
all learnt from one another and collectively enriched the culture
which stands for tolerance and equal respect for all religions.

All of us must make a concerted effort for the development
of our country's human and natural resources and requisite tech-
nology to meet the material and spiritual needs of all our people,
irrespective of their caste or creed. The distortions appearing from
time to ime must be corrected by religious teachers and rulers
and all men of vision. This is the urgent need all over the world,
for we are, 1ndccd,onc family. All men must learn to live in peace
in their own interest and create conditions under which peace can
prevail, and together they can produce plenty to meet everyone's
legitimate and reasonable requirements.

In the face of the dangers posed by pollution, rapid ex-
haustion of natural resources, including destruction of our for-
ests, and consequent global warming, the dangers of nuclear ra-
diation, the intemperate forces of fundamentalism spreading hatred
and intolerance and the havoc wrought by terrorism, concerted
action by all has become an urgent necessity. This can only be
undertaken by men and women with clear vision, sense of values
and strong political will.
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TELECASTING OF PARLIAMENTARY
PROCEEDINGS

.

R. C. Bhardwaj

Parliament represents the people. Necessarily, the people
should be given chance to comprehend the extent to which Parlia-
ment contributes in shaping thier destiny and through them that
of the nation. This can be done by having better public understa-
ding of the variety of issues being discussed by Parliament and
the various processes by which these are discussed. Parliamentry
proceedings, no doubt, are covered by the newspapers, journals,
etc. But they suffer from several handicaps. First, because of the
space constraint they give only limited coverage and that too to
only selected items of business discussed by Parliament. Sec-
ondly, their circulation is not as large as is the coverage of Radio
and Television. Thirdly, the mass media has its own appeal, at-
traction and way of presention. Telecasting, therefore, is the best
practical, immediate and direct method to disseminate informa-
tion about the actual working of Parliament. It also reflects the

accountablility of the Government to Parliament and through it to
the people at large.
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Telecasting brings to the notice of the public, as the
Speaker, Lok Sabha, Shri Shivraj V. Patil observes, “all the
aspects of the activities of the Government—favourable, not so
favourable and unfavourable.” People also become better in-
formed about the performance or non-performance of their repre-
sentatives. This helps in creating correct public opinion which
may be of inmense help at the time of general elections. The cost
involved in telecasting the parliamentary proceedings is nothing
as compared to this educative value which is bound to make par-
liamentary democracy stronger, healthier and more meaningful.

Prior to telecasting, proceedings of Parllament had been
kept in cold print in the form of Hansard. Very useful insofar as it
goes, it has to be admitted that this is a poor substitute to audio-
visual record. Written words not only lack the emotion and pas-
sion with which these had been said, they also fail to indicate the
visual response of the other members present in the House. In
other words, written record fails to register the complete prevail-
ing ambience in the House at the given time. This is taken care of
by television coverage which can provide “the most accurate pos-
sible record of House proceedings”™. Archival importance apart, it
can serve as a “valuable information source for Members and stafl
in carying out their respective functions in the legislative proc-

CsSs.

Convined of its importance and utility, some countries (like
USA, Canada, U.K., Hungary) have been tclecasting live their en-
tire proceedings. In some other countrics (like Austria, Egypt,
Germany, Japan) live telecast is done on spccial occasions such
as President’s Address, Budget spcech, major speech by Prime
Minister, etc. In some of the countries (like Bulgaria, Czechoslova-
kia, U.A.E.) proceeedings of Parliament are rccorded and these are
telecast subsequently.

Telecasting In India

In India, a beginning was made when the President’s Ad-
dress to the members of the two Houscs of Parliament, assembled
together in the Central Hall, was tclecast/broadcast live, by Doord-
arshan/All India Radio, for the first time on 20 December, 1989.
The President’s Address to the Parliament was telecast/broadcast
live in the subsequent ycar as well. However, these were purely ad
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hoc arrangements.

Serious consideration to this issue was given when Shri
Shivraj V. Patil, in his capacity as the Deputy Speaker of the
Ninth Lok Sabha, mooted for the first time a very comprehensive
proposal highlighting the feasibility, technical viability, modalities
and the general advantages of telecasting of parliamentary pro-
ceedings.

The matter was considered by the General Purposes Com-
mittee of Lok Sabha at its meeting held on 28 August, 1990. The
Committee authorised the then Speaker, Shri Rabi Ray to consti-
tute a Joint Sub-Committee of both the Houses to examine the
desirability, technical feasibility and cost involved in televising the
proceedings of both the Houses and to make suitable recommen-
dations for their consideration. Accordingly, the then Speaker,
Lok Sabha constituted a Joint Sub-Committee with 6 members
from Lok Sabha and 3 from Rajya Sabha with Shri Satya Pal
Malik as its Chairman. This Committee could not proceed with
their work as the Ninth'Lok Sabha was dissolved on 13 March,

1991, though the issue of televising parliamentary proceedings re-
mained alive.

After the constitution of the Tenth Lok Sabha, the matter
was taken up afresh by the Speaker, Shri Shivraj V. Patil, when
he held discussion with the Leaders of Parties and Groups in the
Lok Sabha. In a meeting with the then Minister of Parliamentary
Affaris, Shri Ghulam Nabi Azad, the then Minister of Information
& Broadcasting, Shri Ajit Kumar Panja and senior officers of the
Lok Sabha Secretariat, Ministry of Information & Broadcating and
CPWD held on 18 November, 1991, it was unanimously agreed
that televising of the Question Hour might begin on an experi-
mental basis. The matter was considered in depth first by the
General Purposes Committee of the Lok Sabha and then at a joint
sitting of the General Purposes Committee of both the Houses on
26 November, 1991. It was decided to record the proceedings of
the Question Hour in the Lok Sabha and the Rajya Sabha. These
recordings after adding the question in the text form and voiced
over and then superimposing the name of the members of Parlia-
ment and the Ministers were to be telecast the next morning. It
was also decided that the Question Hour in the Lok Sabha and
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the Rajya Sabha may be telecast on alternate weeks.

Within less than a week after the above decision was taken,
the Question Hour of the Lok Sabha was telefilmed on 2 Decem-
ber, 1991 and teleccast on the following morning from 7.15 A.M.
to 8.15 A.M. This experiment continued throughout the remaining
Winter Session of 1991. Doo made a survey to assess the
extent of viewership awareness among the vieweres and their re-
actions to these telecasts. The survey revealed that the viewership
of morning service at least once during the course of week had in-
creased form 60% to 94%. The number of regular/frequent view-
ers had gone up from 24% to 53%. All-India average of awareness
of parliamentray telecasts was 87%. As regards opinion about
these telecasts, 38% respondents found them interesting, 52%
found them satisfactory and 10% did not find them interesting at
all. 75% respondents at all-India level wanted that these telecasts
should continue. '

During the next inter-session, the Speaker, Lok Sabha con-
stituted a 10-member Parliamentary Committee, uder the Chari-
manship of Shri Sunil Dutt, M.P., to suggest improvements in the
lighting and audio systems. On the recommendations of this Com-
mittee, necessary modifications/changes were effected.

With a view to making further improvements in the entire
televising arrangements, the Speaker deputed an Indian Par-

liamentary Team to visit U.K., France and Germany in June, 1992
to study the technological and procedural aspects of televising
of parliamentary proceedings. The 7-member Team led by
Shri Ajit Kumar Panja, the then Minister of Information and
Broadcasting, including the author, held discussions with the
managements and engineers who have planned, designed and
installed the systems in the three countries. Besides discussions,
the Team made use of the opportunity to observe the proceedings
of the House of Commons in London and the National Assembly
in Paris. The Team also observed the systems of televising in
actual practice. They studied the technology and design of the
individual systems and collected information on the procedures
being followed by the three countries in implementing the same.
On return, the Team submitted a comnprehensive report making
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Meanwhile, encouraged by the public response to the ini-
tial phase of televising the Question Hour, the General Purpose
Committee of the Lok Sabha decided not only to continue with it
but also to expand the scope of telecasting further. Accordingly,
besides the President's Address on 24 February, 1992, the pres-
entation of the Railway Budget and the General Budget were tele-
vised live for the first ime on 25 February, 1992 and 29 February,
1992, respectively. These too were very well received by all sec-
tions of the people. Further, important speeches of the Prime
Minister, Leader of Opposition and Leaders of the other Parties
during the discussion on Moffon of Thanks on President's Ad-
dress, general debate on Budget and discussions on Demands for
Grants of the Ministries like Human Resource Development, Agri-
culture, Food, Rural Development, Civil Supplies and External
Affairs were telefllmed in order to project the views of various
parties for the benefit of the viewers. It was arranged with Doord-
arshan to telecast these speeclies on Mondays when there is no
telecast of the Question Hour. The first such telecast was made
on Monday, 23 March, 1992 with the speech of Shri Somnath
Chatterjee, M.P., Leader of CPI(M) Group. Complete discussions
on the Demands for Grants of the above-mentioned Ministries
were also telefilmed for archival use.

Broadcasting

In July, 1992 the Speaker directed that the proceedings of
the Question Hour should be broadcast also by All India Radio. In
pursuance of this decision, technical arragements were worked
out in consultation with the officials of AIR for the broadcasting of
the Question Hour beginning from the Monsoon Session of 1992.
The first broadcast of the Question Hour was made on 21 July,
1992 on the national hook-up at 9.30 P.M. on Delhi ‘B'. According
to the decision then taken, when the Question Hour in the Lok
Sabha is broadcast, the Question Hour in the Rajya Sabha is
telecast and in the following week it is vice versa. While the T.V.
recording of the Question Hour is telecast the next morning, the

recording by the All India Radio is broadcast in the night the
same day.

Norms For Coverage
Televising, used objectively, would not result in demeaning
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in any way the authority of Parliament. To ensure that such
authority is protected and enhanced and the public image of this
supreme legislative institution is not diminished, certain healthy
guidelines are essential in projecting parliamentary activities to
the general public.

For the above reason, thd Select Committee on Congres-
sional Operations, which conducted the 90-day test of broadcast
coverage of the daily proceedings of the US House of Representa-
tives in 1977, had opined:

The operation, management and supervision of a
system of television coverage of House proceedings
should be a responsibility of the House itself and
- should not be delegated or contracted out to groups
outside the Congress. Television must communicate
what the House does and how the House does it.
The substance and procedure of House floor action
should not be dominated or unduly influenced by
the medium through which that action reaches the
public. As a means of protecting the integrity of the
House as a legislative institution, therefore, the House
should accept its management responsibility.

Conversely, House management of a television sys-
tem need not and should not imply in any way the
imposition of editorial control or any form of censor-
ship of the content of televised coverage of House
proceedings.

In countries like the United States of America, Canada and
the United Kingdom, where complete gavel-to-gavel live televising
is in vogue, the respective legislative bodies manage and control,
under certain well laid out guidelines, the complete televising ac-
tivities of their legislative proceedings. To the extent such guide-
line are followed, the need for direct editorial intervention either
by the legislative authorites or official media is obviated.

As a general rule, the practice in most of the countries is to
focus only on the Member who has been recognised by the Speaker
and has the floor. Members® rcaction, etc. while another person
has the floor is generally not shown.
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Focussing on the official action in the House is essential in
order to provide complete uninterrupted and accurate television
coverage of the House proceedings. Removing the cameras from
the Member(s) participating in debate in order to pan the Cham-
ber for colour or reaction shots not only interrupts the continuous
coverage of official proceedings but also distracts vigwers from the
official business of the House without providing anything in its
place of comparable educative value.

The use of the broadcast coverage of House proceedings,
live or recorded, for political purposes or as part of a commercial
advertisement is strictly prohibited in most of the countries. Such
control is very important to maintain the dignity and integrity of
the legislative institutions.

As regards the position in India, the following guidelines
are observed while telecasting live the President’s Address to the
members of both the Houses asscmbled together in the Central
Hall of Parliament:

(1) To ensure solemnity and dignity of the President's
Address, the camera may be focussed most of the
time on the President;

(i) Only wide-angle shots of the members of both the
Houses may be taken occasionally;

(1ii) Television cameras may not show close-up of any
member;

(iv) Cameras may not be focussed on Press and Public
Galleries or empty benches in the Central Hall;

v) Cameras may not be focussed on any interruption
or disorder during the President's Address and in
case of such disorders, the cameras should be fo-
cussed only on the President, If feasible even the
disturbing sound may be cut out;

(vi)  No shot may be taken trom the back of the dignitar-
ies.

Norms for teletilming of procecdings of Question Hour pro-
vide that it may not include: (a) what is unparliamentry; (b) what
is repetitive in nature; (c) what has been expunged by the Presid-
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ing Officer. In short, the extant rules regarding preparation of the
record of proceedings of the House are also applicable to the
telefilming thereof.

The other norm is that what usally forms part of the Ques-
tion Hour should only be telefilmeqd. Normal activities during the
Question Hour, besides Questions,'could be; (i) obituary reference
on passing away of any member; (ii) welcome to a visiting foreign
parliamentary delegation; and (iii) oath taking by a new member.
Only such activities which take place during the Question Hour
can be telefilmed for being telecat the following day.

During the Question Hour on 3 April 1992, when some
members sought to bring in and discuss matters extraneous to
Question Hour, the Speaker, Lok Sabha, Shri Shivraj V. Patil,
ruled :

Well, this is your Question Hour and we can dis-
cuss it also. Every day, I should not be required to
speak like this. I have found that Members have
started agitating on issues like this, at the start of
the Question Hour. I am saying on the ficor of this
House that if any agitation of this kind is going to
be started on the floor of the House, at the start of
the Question Hour, it will not be shown on TV, and
today there is no TV coverage. I am making it very
clear that discussions of this kind will not go on TV.

In a meeting of the Speaker with Leaders of Parties and
Groups in Lok Sahba on 30 March, 1992, it was decided that in
case Question Hour was suspended on any day, there may not be
any telefilming on that day.

Doordarshan undertakes only the telefilming of the pro-
ceedings of the Lok Sabha and the Rajya Sabha. Their editing is
the responsibility of the respective Secretariat. This work is at-
tended to by Doordarshan at the suggestion and supervision of
the some senior official(s) of the concerned Secretariat as per the
approved guidelines.

Films On Parliamentary Matters
As an extension of telefilming of parliamentary prceedings,
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the Speaker, Shri Shivraj V. Patil, conceptualised the idea of pre-
paring video films on different parliamentary practices and proce-
dures. This is to give a new dimension to orientation programmes
for new members of Parliament and State Legislatures.

To take the assistance of members of Parliament in the
preparation of such films, the Speaker constituted a Committee
on Parliamentary Films. The compostion of the Committee, con-
stitued on 22 December, 1992, is as follows :

Shri Mani Shankar lyer Chairman
Shri Arvind Trivedi Member
Shri Mohan Singh Deoria Member
Prof. Malini Bhattacharya Member
Smt. Dipika H. Topiwala Member

The functons of the Committee are : (i) to select suitable
topics for video fllms on Parliamentary Practices and Procedures:
(ii) to get the scripts prepared and finalised for such films; (iii) to
lay down guidelines for making such fllms; and (iv) to suggest
technical and other arrangements for shooting the films.

A beginning has since been made in this direction. Four
films since prepared are: (i) “Private Members® Bills'; (ii) *Parlia-
mentary Questions'; (iii) ‘Parliamentary Etiquettes and Manners';
and (iv) "Parliamentary Committees'. The work regarding produc-
tion of more such films is in hand.

In short, the experience of telecasting of parliamentary pro-

ceedings in India so far has been  very informative and useful
one.
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INFORMATIONAL NEEDS OF MEMBERS

J.M. James

The image of the Legislature and its credibility as a repre-
sentative institution solely depends on the role and functions of
its members. A Legislator, whether inside the House or outside it,
is a bridge between the people and the Government. Today, in a
democratic society, where the principle of Welfare State is adopted
as the prime principle, legislation has become a complex affair.
The application of science and technology to human welfare and
progress, and the state's control over it have further added to this

complexity.

The business of the Legislatures everywhere is not confined
only to law-making but is also becoming more and more involved
with the hot controversies over the burning topics of the day. A
wide range of subjects, issues and problems touching almost all
spheres of state and national and international activities come up
for discussion before the Parliament and State Legislatures from
time to time. In the present technological and scientific era, devel-
opments are taking place in every sphere at an amazingly fast
rate. The members representing the people are expected to keep
abreast of all these developments in order to be able to make
effective and timely contributions to the proceedings of the House.
For this, every member requires to receive a regular flow of infor-
mation and also the feedback on a variety of subjects.
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Again, in a parliamentary democracy, Legislature being the
watch-dog of various governmental and other institutions cover-
ing industrial, commercial, scientific and technological functions,
the Legislators should have some specialised knowledge on these
matters for effective scrutiny and supervision. But it is too much
to expect that all Legislators should have specialised and up-to-
date information on each and every matter that comes up for dis-
cussion in the House. Moreover, a modern Legislator is under
great pressure of day-to-day work in and outside the constitu-
ency. In the midst of the multifarious duties, one cannot spend

much time to do his own studies or research and to equip himself
for his task in the House.

In these circumstances, it is necessary that there should
be some method by which Legislators could be provided with up-
to-date information and data on subjects likely to come up in the
House. The obvious first choice is to provide him with a well-
equipped library and then to place at his disposal a team of
research and reference workers who could help him with ready
information and material whenever he is in need of it.

In all democratic countries, there is a library attached to
its Legislature for the use of its members. If the members of the
Legislature remain uninformed about the values of rights, duties
and responsibilities, it may lead to many administrative maladies
ending in chaos or anarchy. To prevent such a grave social situ-
ation it is necessary to educate the Legislators about the Parlia-
mentary Procedures and conventions and also to keep them well
informed. Once a member is elected to the Legislature, the re-
sponsibility of informing and educating him lies, to a great extent,
with the library which serves his personal as well as political
purposes. There is virtually no limit to the range of subjects which
may come before the Legislature. So a Legislature library has to
be fairly general in its coverage too.

Parlilamentarians of today require more service than what
a conventional library could render. It is the duty of a Legislator
to scrutinise and critically analyse the proposals, policies and
conduct of the Government. In order to meet such objectives, it is
essential that members should have access not only to a well
equipped library, but also receive, on a continuous basis, factual,
up-to-datedata and objective information on a wide range of day-
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to-day problems demanding legislative measures. They may often
need information at a very short notice, not only for a debate that
is scheduled to take place but also the debate that is actually
going on in the House. Hence, each library must develop its own
institutionalised sources of information through an information
reservoir and latest dissemination procedures.

Information, in a sense, is the very basis of our existence.
It has become a critical process and a part of modern decision-
making as well as socio-economic development. The ulimate pur-
pose of information is to put knowledge to work, and in turn, to
improve the quality of the Legislator. Only well-informed Legisla-
tors can contribute to a debate that is thorough, substantial and
well founded on facts. Bills passed after such debates will be less
open to criticlsm by the public and the Press or scrutiny by the
Judiciary. Thus, it can be seen that information is indispensable
for the functioning of a true democracy. For an active and intelli-
gent participation in the parliamentary dcbate, the elected repre-
sentatives are supposed to be sumcicntly well-informed about the
issues of the day.

The reference service provided by the Legislaturc Library
should also be different from similar services available in other
libraries. It should keep members well informed on the regional,
national and international issues. Reference facilities can be pro-
vided through the supply of on-the-spot references contained in
the published documents; collection of material, factual data, sta-
tistics, etc. involving study and referencing work; preparation of
bibliographies on important Bills coming up before the House;and
preparation of reference notes on important topics that may come
up before the House. In fact, the reference section should possess
readily available material which will help a Legislator to compose
a speech, a motion or a question, or to criticise or answer the
benches sitting opposite to him.

The reference staff must always be in a state of alert and
readiness particularly when the House is in Session. Information
given to a member may immediatcly become public property. He
may quote it in the House; he may use it for an interview. When-
ever he uses it, his argument would collapse, if a key fact had
been left out, or his staff had put a decimal point too far to the
left, or to the right.
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The technological development has brought about great
changes in the systems of information generation and transmis-
sion. Computers, telecommunications, micro-electronics, printing
and reprographic technologies have emerged to shape what is
often called information technology. Information technology has
not only the potential to transmit information at greater speed
and with greater precision but also the capacity to deal with a
great mass of variegated information. Computers have now made
it possible to store and retrieve a large quantity of data in mini-
mum possible time. They have proved their worth in serving the
information needs in the West and we also should prepare our-
selves for introducing computer services in our libraries. In the

case of Hbrary collections, microform material is fast replacing
printed material.

Catalogues, indexes, annotated accession lists and bibliog-
raphies, abstracts, topical publications, documentation of selec-
tion articles, paper clippings and comparative statistical charts
present information and help the users in locating material. News-
paper clippings form an important item of work in the Legislature
Library. Searching for recent news, important editorials, selected
articles, decisions by the Chair in the various Legislatures, impor-
tant judgements of the courts on legal and constitutional matters,
etc. form the important items of the newspaper clippings.

As such, it appears as if we are already late to think of the
necessity of enunciating a 'National Information System on Parlia-
mentary Affairs'. We have seen that Library and Information Serv-
ices are vital for parliamentary functioning in a true democratic
society. Relevant information makes delibcrations of members
meaningful and emphatic. So we should realise the value of co-
ordinating state Legislature Libraries and Parliament Library and
initlating new programmes relcvant to the matters of parliamen-
tary interest, taking advantage of the latest advances in informa-
tion technology to enable them to work as a system.

As per the information available from the Computer Centre
of the Lok Sabha Secretariat, data stored and available in Parlis
database for on-line retrieval relate to nearly two dozen subjects,
among others, parliamentary questions and proceedings, Bills,
bio-data of members, Presidential and Vice-Presidential electons,
directions, decisions and observations from the Chair, micro-film
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of parliamentary proceedings, library management functions, Par-
liamentary Committee reports, Council of Ministers, President’s
rule, by-elections, member’s references, statistical tables relating
to agriculture, economy, energy, industry, labour, Parliament and
railways and pay-rolls of officers and staff of Lok Sabha Secretar-
lat. Further expansion would cover a.reils such as parliamentary
activities like Papers Laid on the Table, Subject Committees, re-
ports and pay rolls of members, rare collections of Parliamentary
Museum and Archives, Management Information System and tele-
casting of parliamentary proceedings.

What is envisaged here is the availability of inforrhnation
from various sources, including the Parliament, State Legislatures,
the judgments of courts and other information relevant to the
proper function of the Parliament and Legislatures. To achieve the
same, resources from different agencies engaged in various walks
of life can be compiled and contributed to the system discussed
herein.

Such a system can, ensure that members have access to
timely, precise and reliable information. It can also ensure maxi-
mum utilisation of accumulated knowledge in science, technology
and social sciences for the betterment of society and the develop-
ment of the nation based on freedom, equality and justice.

In a developing country such as ours, acquisition of knowl-
edge is the very base for its survival, progress and strength. A
Legislature Library is responsible for the development of the per-
sonality of the Legislators by keeping them well informed and
their intellect in constant exercise. A wide and well-knit Legisla-
ture Library network strengthens and democratic principles such
as political equality, tolerance for opposite points of view, respect
for rights of others and improvement of social, mental and moral
faculties. The State Legislature Libraries should develop various
programmes of mutual co-operation and resource sharing. In this
manner, they should be in a better position not only to make the
best utilisation of their resources, but would also meet the varied
and complicated information needs of their Legislators. With its
vast and multifarious regional, cultural, social, economic and po-
litical problems, the need for organising such a set up is more
than imperative in our democratic polity.
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RoLE AND ExXPERIENCE OF MEMBERS OF
LEGISLATURES IN THE COMMITTEES

C.S. Janakiraman

The tasks of a Legislature in the parliamentary form of gov-
ernment are discussion of public affairs and inquest into the ad-
ministration. The Committee system was introduced and employed
to realize these objectives. Parliamentary Committees are an inte-
gral and useful adjunct to the work of Legislatures and legisla-
tors. The legislators have to face and solve complex problems. The
executive has administrative machinery, experts and civil servants
for assistence but the Legislature finds itself handicapped in this
regard. The Parliament and State Legislatures need an agency of
its own in which the whole House has confidence. The most prac-
tised method devised for the purpose is the setting up of a num-
ber of Committees composed of a small number of members of the
Legislature, to which matters may be referred for investigation
and report prior to consideration by the House. The Indian Parlia-
ment and State Legislatures has set up a vast network of parlia-
mentary committees and legislature committees to aid and advise
them in their work. A good deal of Parliamentary business is thus
conducted by these Committees.
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The enormous volume of work before a Legislature and the
limited time at its disposal makes it impossible to discuss every
matter at length on the floor of the House In order to expedite
the work quickly and with reasonable care, the need for an agency
to share this responsibility and in which the whole House has
confidence it was felt necessarry tp introduce the Committee
System. As has been observed :

No Legislature can function effectively without the
aid of some Committees. Discussion of details is
impossible at a large meeting which is unwieldy to
debate anything but broad principles. For these

reasons, all democratic Legislatures elect smaller
groups to discuss matters in detail and these bring

the result of their discussion back to the larger body
for decision.

The Select Committees on Bills are constituted to deal with
matters relating to policies while the financial matters are dealt
with the Estimates Committee, the Public Accounts Committee
and the Committee on Public Undertakings. And for the inquest
into administration there are the Consultative Committees for
each of the important departments of Administration. In Tamil
Nadu Legislative Assembly besides the three financial Commit-
tees, namely, Committee on Estimates, Committee on Public
Accounts, Committee on Public Undertakings and Privileges
Committee are elected by theAssembly from among its members
according to the principle of proportional representation by
means of single transferable vote and the members of the other
eight Committees are nominnated by the Speaker.

The principal objectives of these Committees are:

(1) to associate with and train as large a number as pos-
sible, not only in the ways in which the administration is carried
on, but also to make them conversant with the various problems
that the Government have to meet from day to day;

(ii) to exercise control on the Executive so that they do not
become oppressive or arbitrary:

(ii1) to influence the policies of the Government;and

(iv) to act as a liaison between the Government and the
general public.
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The powers, privileges and immunities of these Committees
and their members are the same as those of the House. A Com-
mittee may take oral and/or written evidence or call for docu-
ments, in connection with a matter under its consideration, ex-
amination or investigation and has the power to send for persons,
papers and records. A witness may be called either by a letter or

by issue of formal summons to give evidence before the Commit-
tee.

The Committees, composed of members of various parties
promote a corporate sense among members, contribute to the
consideration of matters on merits and in a non-partisan manner.
Membership of these Committees makes for some degree of spe-
cialisation among members in particular fields. It has also helped .
to develop a certain proficiency and expertise in the techniques of
inquiry into complex working of government departments.

Members should evince keen interest in the delibrations of
the Committee. They should try to go deep into the subject mat-
ter before it and find out the truth behind them. During the
period of the Fifth Tamil Nadu Legislative Assembly, the members
of the Committee on Estimates for 1973-74 found out that during
the year 1970, a huge accumulated stock of paddy and rice be-
longing to the Co-operative Marketing Federation in various godowns
in Thanjavur District and some stocks in a certain Mill at Madras
had been illegally exported to Kerala, West Bengal and Maharash-
tra under false raillway receipts and forwarding notes, most of
which contained forged singnatures of known and unknown per-
sons. The Committee recommended a thorough investigation into
the matter.

Likewise, during the period of the Third Assembly, the
Members of the Committee on Public Accounts for 1966-67 found
out an illegal transaction in respect of about 406 grounds of
vacant land by the Madras State Electricity Board by direct nego-
tation with the parties instead of acquiring the land under the
Land Acquisition Act there by resulting in the loss of about Rs.
2.80 lakhs to the State Electricity Board. The Committee recom-
mended a thorough investigation of the matter and to fix individ-
ual responsibility of concerned oflicers and to take suitable action
against them.
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Any Secretary to the Government can be called by the
Chairman of the Committee for oral evidence. When the Chairman
and his Committee meet the Secretaries to the Government it
should be the primary duty of the witness to suggest any valuable

improvement in the system. Both parties at such a meeting are on
the same side of the barricade; on the other side of the barricade

is the search for truth. A legislatof can make useful contribution
in the Government bills in the House and as well as in the Com-
mittee. All members of the Legislature may not have the opportui-
ties or be in a position to make their full contribution on the
legisiative floor of the House. In this situation,Committee work
offers to the studious and serious minded member ample scope
for Constructive contribution. While nominating members for vari-
ousCommittees political parties may wecll keep in mind the apti-
tude, background and special interests of individual members.
Besides improving the quality of work in Committees this will
render the private member’s parliamentary life more fulfilling. From
the Parliament's side, specialisation could be promoted by ensur-
ing some kind of continuity of membership in Committees, par-
ticularly in the Financial Committees.

Financial Committees demand exacting work andwhole-
hearted dedication. In addition to the study of voluminous mate-
rial, members have to attend the sittings of the Committee con-
cerned, sit through evidence, make on-the-spot visits, etc. The
work of these Committees accelerates the process of familiarisa-
tion with administrative matters and provides insight into the
working of government organisations. Thus it has immense value
in formulating and putting across realistic and constructive pro-
posals to bring about the desired improvements in the interests
of the public at large whom the members have the proud privilege
to represent. While ensuring fuller and in-depth examination of
matters and judicious consideration of issues, Legislature Com-
mittees also help in substantially saving the time of the House.
That apart, membership of Committees help members develop
deeper insights into the complex working of Government machin-
ery. It also provides them with opportunities to make their own

contribution based on their individual background to the work of
the Legislature thereby rendering their parliamentary life more

fulfilling and fruitful.
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PARLIAMENT AND JUDICIARY

N. H. Muttalageri

The functions of Government—whether Union or State-have
been distributed among ‘the Legislature, Executive and Judiciary.
The Legislature makes laws and controls the Executive. The Ex-
ecutive executes the laws made by the Legislature and carries on
the administration. The Judiciary interpretes the laws made by
the Legislature and punishes those who violate the law of the

land. Each organ has to work as per the provisions of the
Constitution of India.

Relationship between Legislature, Judiciarv and Press in a
Democratic set-up :

The Legislature claims that it has power to decide by itself
matters arising in connection with the proceedings of the House.
The Judiciary contends that it has power to interpret the Consti-
tution. Article 105 of the Constitution deals with the powers, privi-
leges and immunities of the Houses of Parliament and of its mem-
‘bers and Committees thereof and article 194 provides for the pow-
ers, privileges and immunities of the Houses of Legislature and of
its members and Committees thereof. In Clause (1) of these article
it is provided that subject to the provisions of the Constitution
and to the rules and standing orders regulating the procedure of
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the Legislature, there shall be freedom ot speech in the Legisla-
ture. Clause (2) states that no member of the Legislature shall be
liable top any proceeding in any court in respect of anything said
or any vote given by him in the Legislature or any Committee
thereof, and no person shall be so liable in respect of the publicat-
ion by or under the authority of a, House of Legislature of any
report, paper, votes or proceedingd. Clause (3) provides that in
other respects the powers, privileges and immunities of a House
of the Legislature and of the members and the Committees of such
Legislature shall be such as many from time to time be defined by
the Legislature by law, and until so defined, shall be those of that
House and of its members and Committees immediately before
the coming into forrce of the Constitution (Forty-fopurth Amend-
‘ment) Act, 1978. Before this Constitution Amendment Act came
into force the powers, privileges and immunities were the same as
those of the British House of Commons.

No Legislature in India has sc far defined the other privi-
+ leges and therefore the Legislatures are having the same privileges
as that of the House of Commons.

In the case of Homi Mistry Vs. Nafisal Hassan (1957), Su-
preme Court held that the warrant issued by the Speaker of the
Uttar Pradesh Assembly in pursuance of a resolution of the House,
fell within the category of judicial warrants and could not there-
fore draw the protection aflorded by article 22(2) of the Constitution.

The House has exclusive control over its internal proceed-
ings and the jurisdiction of the court is barred by Articles 105(2)
and 194(2). The Orissa High Court in Surendra Mohanty v.
Nabhakrishna Choudhary held, that ‘no law court can take action
against a member of Legislature for any speech made by him
there' even when a member in his speech in the House casts
reflection on a High Court. The courts have also held they have no
jurisdiction to interfere in any way with control of the House over
its internal proceedings or call in question the validity of proceed-
ings on the ground of any alleged irregularity of procedure.

The Supreme Court in the Searchlight case had given its
interpretation of the scope of article 194. In Bihar, an English
Daily Searchlight published the speech of a member of the Bihar
Assembly Under the caption Bitterest attack on Chief Minister,
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though some portion of it had been expunged by the Speaker. The
matter was raised in the Assembly alleging that breach of the
privileges had been committed by the Editor of the Searchlight by
publishing a perverted and unfaithful report and the matter was
referred to the Committee of Privileges. The Editor was asked to
appear before the Privileges Committee. At this stage, the Editor
moved the Patna High Court under article 226 for an appropriate
writ, order or direction restraining and prohibiting the Privileges
Committee from proceeding further with the enquiry. Subsequently,
the Editor withdrew the petition with a view to availing the Fun-
damental Rights granted to him under article 32. He filed a peti-
tion before the Supreme Court under article 32 contending that
the proposed action by the Privileges Committee was in violation
of his Fundamental Right to freedom of speech and expression
under article 19(1)(a) and to the protection of his personal liberty
under article 21.

The Secretary of the Bihar Lcgislative Assembly, in his
affidavit, maintained that the report contained in the offending
publications was not in accordance with the authorised report of
the proceedings of the House bccause it contained even those
remarks which, having becn, by order of the Speaker, directed to
be expunged did not form part of the proceedings. It was claimed
that generally speaking, proceedings in the House are not in the
ordinary course of business meant to be published at all and that
under no circumstances it is permissible to publish the parts of
speeches which had been directed to be expunged and conse-
quently were not contained in the official report. Such publication
is said to be clear breach of the privilege of the Legislative Assem-
bly which is entitled to protect itself by calling the Editor of the

newspaper and if necessary by meting out suitable punishment to
him. :

The Editor relied on article 19(1)(a) and contended that he,
as a citizen of India, has the right to freedom of speech and
expression and that as an Editor of a newspaper he is entitled to
all benefits of freedom of the Press.

The Supreme Court held that the House of Commons had
at the commencement of the Constitution, the power or privilege
of prohibiting the publication of even a true and faithful report of
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the debates or proceedings that took place within the House. A
JSortiori the House had at the relevant time the power or privilege of
prohibiting the publication of an inaccurate or garbled version of
such debates or proceedings. The latter part of article 194(3)
confers all these powers, privileges and immunities on the House
of the Legislature.

It was argued that article 494 was subject to article 19.
But the Court was of the view that provisions of articles 105 (3)
and 194(3) are constitutional laws and are as supreme as Funda-
mental Rights. Clause (1) of article 194 is subject to the provi-
sions of the Constitution but Clause (2) to (4) are not subject to
the provisions of the Constitution. Freedom of speech in the Leg-
islature is subject to the provisions of the Constitution regulating
the proceedings of the Legislature in Part II, including articles 208
and 211. The right conferred on a citizen under article 19 (1) (a)
can be restricted by law under clause (2) of article 19 and he may
be made liable in a court of law for breach of such law but Clause
(2) of article 194 categorically lays down that no member of the
Legislature is to be made liable to any proceedings in any court in
respect of anything said, etc. The provisions of clause (2) of article
194 indicate that the freedom of speech under article 194(1) is
different from the freedom of speech and expression guaranteed
under article 19 (1) (a) and cannot be cut down in any way by law
contemplated by article 19(2).

Further the freedom of speech in Legislature is not an
abridgement of the freedom of speech available to a member as a
citizen. If that was so the construction of the article would have
been different.

Articles 19 (1) (a) and 194 (3) have to be reconciled and the
only way of reconciling the same is to read article 19 (1) (a) as
subject to the latter part of article 194 (3). The Court held that the
principle of harmonious construction must be adopted and so
construed that the provisions of article 19 (1) (a) which are gen-
eral must yleld to article 194 (1) and the latter part of its Clause
(3) which are special.

The Court then dismissed the petition.
In March, 1964 the Legislative Assembly of Uttar Pradesh
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referred to its Committee of Privileges the complaint made by a
member that Shri Keshav Singh and two others who had
committed contempt of the House and a breach of privilege of a
member by having printed and distributed a leaflet containing
false and defamatory allegations against a member in the dis-
charge of his duties in the House. The Committee of Privileges
held that a breach of privilege of the member and a contempt of
the House had been committed by these persons and recom-
mended that they be reprimanded by the Speaker. The House
agreed with the report and the contemners were ordered to pres-
ent themselves before the House to receive the reprimand. Two of
them appeared before the House and they were reprimanded. Ke-
shav Singh did not appear before the House. A warrant for his
arrest and production was issued. Shri Singh sent a letter to the
Speaker which was worded in a language derogatory to the dignity
of the House and the Speaker. When he was arrested and pro-
duced before the House, he stood with his back towards the Speaker
showing disrespect to the House and did not care to give any
answer to the questions put to him by the Speaker. The Speaker
reprimanded him.

On account of the disrespectful behaviour to the House
and also regarding his derogatory lettcr a motion was moved that
Keshav Singh be sentenced to imprisonment for seven days and
motion was adopted and he was sent to jail to serve the sentence.

On the sixth day, Keshav Singh represented by an advo-
cate presented a petition to the Lucknow Bench of the Allahabad
High Court under section 491 of Criminal Procedure Code and
article 226 of the Constitution against the Speaker, the Chief
Minister and the Jail Superintendent praying that he be set at
liberty on the ground inter alia that his detention, after the repri-
mand had been administered to him, was illegal and without any
authority and further praying that pending the disposal of the
petition, he be ordered to be reieased on bail.

The petition was admitted by the High Court and Keshav
Singh was released on bail pending the disposal of the writ peti-
tion.

On 21 March, 1964, the Legislative Assembly adopted a
resolution to the effect that the two judges of the Allahabad High
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Court, who had entertained the petition of Keshav Singh and
ordered him to be released on bail and the advocate who had
represented him had by their actions committed contempt of the
House. The Assembly ordered that Keshav Singh be taken into
custody to serve the remaining part of his sentence and that the
two Judges and the advocate be taken into custody and brought
before the House. Further when ghe period of imprisonment of
Keshav Singh was completed he was ordered to be brought before
the House for having committed a contempt of the House by
causing petition to be presented to the High Court against his
committal.

The Judges of the High Court thereupon presented peti-
tions to the Allahabad High Court under article 226 on 23 March
praymg'for a writ of mandamus restraining the Speaker, the Mar-
shal and the Superintendent of the Jail from implementing the
resolution of the House and from securing execution of the
warrant in pursuance of the resolution. The advocate also pre-
sented a petition to the High Court under article 226 for a similar
writ of mandamus and further for taking action against the
Speaker and the House for contempt of Court.

A full Bench of the Allahabad High Court consisting of 28
Judges admitted the petitions of the two Judges on the same day
and directed the issue of notices to the respondents and restrain-
ing the Speaker from issuing the warrant in pursuance of the
resolution of the House and from securing execution of the war-
rant if already issued and restraining the Government of Uttar
Pradesh and the Marshal of the House from executing the said
warrant if issued.

Similar orders were made by the High Court on 25 March
on the petition of the advocate for a writ of mandamus.

The order passed by the High Court was served on the
Speaker on the morning of 24 March. But in the meanwhile, on the
evening of 23 March, the Speaker had issued the warrants of
arrest pursuant to the resolution passed by the Assembly on 21
March and they had been handed over to the Marshal for execut-
ing the same. The Marshal was also served with the Order of the
Court but before the service of the Order, he had handed over the
warrants to the Commissioner of Lucknow for doing the needful.
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On 25 March the Assembly passed another resolution de-
claring that by its resolution dated 21 March, it had not intended
to deprive the two Judges of the Lucknow Bench of Allahabad
High Court, the advocate and Keshav Singh of an opportunity of
giving their explanations before a final decision about the com-
mission of contempt by them was taken by the House and
directing that such an opportunity should be given to them.

The warrants of arrest of the two Judges and the advocate
were accordingly withdrawn by the Speaker and the resolution
passed by the House on 25 March was referred by him to the
Committee of Privileges for necessary action. The Committee of
Privileges decided on 26 March to issue notice to the said two
Judges and the advocate to appear before it on 6 April for
submitting their explanations.

The two Judges, thereupon, moved fresh petitions before
the High Court on 27 March for staying the implementation of the
resolution passed by the Assembly on 26 March. A full Bench
consisting of 28 Judges passed an interim order restricting the
Speaker, the House and the Chairman of the Committee of Privi-
leges from implementing the aforesaid resolution of the House
and also the operation of the aforesaild notices issued to the two
Judges by the Committee of Privileges.

As things were assuming alarming proportions the Presi-
dent of India made a Special Reference to the Supreme Court
under article 143 (1) for consideration and report in regard to the
serious conflict between the High Court and State Legislature
regarding their powers and jurisdiction.

A Constitution Bench of the Supreme Court, consisting of
seven Judges presided over by the then Chief Justice P.B. Gajen-

dragadkar considered the matter and gave their opinion on 30
September, 1964.

The Supreme Court came to the conclusion that (i) the
Legislature has the power to commit a person who has been
found guilty of contempt of the House; (ii) the court was equally
competent to enquire whether a person has been validly commit-
ted to prison and for that purpose to issue notice on the custo-
dian of the prison to make a return; (iil) if there is a valid return
showing that the person has been committed by a warrant duly
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signed by the Speaker and the warrant is not a speaking warrant,
the Court will not furtherenquireinto the matter; and (iv) if there
Is speaking warrant, the Court will be entitled to examine the
reasons stated and to judge whether the reasons are sufficient for
committal or not.

The Court also held that neithgr the Judge, nor the advo-
cate nor the party was guilty of contempt and therefore, it was
competent for the High Court of Allahabad to entertain the pet-
tion filed before it by the two judges and by the advocate and it
was within its jurisidiction to pass the interim orders, restraining
the operation of impugned orders passed by the House.

Disagreeing with the majority, Justice Sarkar held that
the right to commit for contempt by a general warrant was in
deprivation of jurisdiction of the Courts of law to enquire into the
committal and was a privilege of the House of Commons. That
privilege was possessed by the U.P.Assembly by reason of article
194 (3) which took precedence over the Fundamental Rights, that
is to say article 194 (3) was not subject to any Fundamental Right
guaranteed under Part III of the Constitution.

The Supreme Court based its decision on the view that
articles 32 and 226 give an overriding power to the Courts to
examine the validity of any detention whether the detention is
under the order of the Legislature or not.

The opinion of the Supremec Court was discussed by the
Conference of Presiding Officers of Legislative Bodies in India held
at Bombay in 1965. Speaking at that Conference, the Chairman
Speaker Hukam Singh said that the intention of the Constituent
Assembly was to oust the jurisdiction of Courts in contempt cases.
He observed:

If you go to the history of the provisions contained in
articles105 and 194 of the Constitution, you will find
that the intention has all along been that the Legisla-
tures in India should have the same powers and privi-
leges as are enjoyed by the British House of Commons,
more particularly the privilege of committing for con-
tempt by a general warrant without the scrutiny of the

Courts.
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In his speech on these provisions in the Constituent As-

sembly, Dr. Ambedkar stated:

Under the House of Commons’Powers and Privileges, it
is open to Parliament to convict any citizen for con-
tempt of Parliament and when such privilege is exer-
cised, the jurisdiction of the Court is ousted. That is an
important privilege...But there is not the slightest doubt
in my mind and I am sure, also in the mind of the
Drafting Committee, that Parliament must have certain
privileges, when that Parliament would be so much ex-
posed to calumny, to unjustified criticism that the par-
llamentary institution in this country might be brought
down to utter contempt and may lose all the respect
which parliamentary institutions should have from the
citizens for whose benefit they operate.

The Presiding Officers’ Conference adopted the following

resolution unanimously:

(a)

(b)

(c)

(d)

whereas it is not possible for Legislatures to function
successfully without their having the powers to adjudge
in case of their own contempt, whether committed by a
member or a stranger, whether inside the chamber, or
outside it, and to punish that contempt without inter-

ference by Courts under any article of the Constitution
or otherwise;

whereas such ouster of jurisdiction of Courts was in-
tended by the Constitution makers as is clear from the
statements of Dr. Ambedkar and Shri Alladi Krish-
naswamy Iyer made in the Constituent Assembly when
articles 105 and 194 were adopted;

whereas the language of these articles is so clear that
according to Justice Sarkar the language can only have
one meaning and that is that it was intended to confer
on the Legislatures the powers, privileges and immuni-
ties which the House of Commons in England had at
the commencement of the Constitution; and

whereas the opinion of the Supreme Court has reduced
Legislatures to the status of inferior Courts and has
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implications that would deter the Legislatures from dis-

charging their functions efficiently, honestly and with

dignity;
Now therefore, the Conference considers that suitable
amendments to articles 105 and 194 should be made in
order to make the intention of the Constitution makers
clear beyond doubt so that the powers, privileges and
immunities of Legislatures, their members and Commit-
tees could not, in any case, be construed as being subject
or subordinate to any other articles of the Constitution.

This Conference further authorises the Chairman of the
Conference to take all steps necessary to give effect to this
resolution.

On 10 March, 19635, the Allahabad High Court delivered its

judgement on the writ petition of Keshav Singh which was pend-
ing before it since 19 March, 1964. The High Court dismissed the
writ petition of Keshav Singh and ordered him to surrender to his
bail and serve out the remaining portion of the sentence of
imprisonment imposed upon him by the Legislative Assembly of
Uttar Pradesh. .

alia :
(1)

(2)

In its judgement, the Allahabad High Court stated inter

In our opinion, both upon authority and upon a consid-
eration of the relevant provisions of the Constitution, it
must be held that the Legislative Assembly has, by
virtue of article 194 (3), the same power to commit for
its contempt as the House of Commons has.

In our opinion, the provisions of article 22 (2) of the
Constitution cannot apply to a detention in pursuance
of a conviction and imposition of a sentence of impris-
onment by a competent authority....... Article 22 (2) is
applicable only at a stage when a person has been
arrested and is accused of some offence or other act
and it can have no application after such person has
been adjudged guilty of the offence and is detained in
pursuance of such adjudication...... Article 22 (2) was
not intended to apply to a case of detention following
conviction and sentence by the Legislative Assembly.
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(3)

(4)

(5)

(6)

So far as the question of violation of article 21 is con-
cerned, the matter is concluded by the decision of the
Supreme Court in Sharma'’s case......

Since we have already held that the Legislative Assem-
bly has the power to commit the petitioner for its con-
tempt and since the Legislative Assembly has framed
rules for the procedure and conduct of its business
under article 208 (1), the commitment and deprivation
of the personal liberty of the petitioner cannot but be
held to be according to the procedure laid down by law
within the meaning of article 21 of the Constitution.

Once we come to the conclusion that the Legislative As-
sembly has the power and jurisdiction to commit for its
contempt and to impose the sentence passed on the
petitioner, we cannot go into the question of the cor-
rectness, propricty or legality of the commitment. This
Court cannot, in a petition under article 226 of the
Constitution, sit in an appeal over the decision of the
Legislative Assembly committing the petitioner for its
contempt. The Législatlve Assembly is the master of its
own procedure and is the sole judge of the question
whether its contempt has becen committed or not.

Since the House of Commons has the power to commit
any one for its contempt and to confinc him in one of
Her Majesty’s prisons, the Legislative Assembly also has
a similar power to confine any person, whom it com-
mits for breach of its privilege, in any prison. Since the
Legislative Assembly has, under article 194 (3), the con-
stitutional right to direct that the pctitioner, who has
been committed for its contempt, be detained in the
District Jail, Lucknow, the Supcrintendent of that Jail
was bound to rcccive the petitioner and to detain him
in accordance with the warrant issucd by the Speaker.

In our opinion, no question of violation of article 14 can
at all arise in such a case. Every person, who commits
contempt of the Legislative Assembly, is subject to the
same procedure and to the same punishments.



Parliament and Judiciary 329

Keshav Singh was, accordingly. taken into custody subse-
quently and he served out the remaining portion of the sentence
of imprisonment which had been imposed upon him earlier by the
U.P. Legislative Assembly.

There are cases where courts or tribunals require docu-
ments in possession of Legislature Sefretariats. A definite proce-
dure has been settled by the Lok Sabha Secretariat regarding
production of documents. Whenever a request for production of a
document is received by Lok Sabha Secretariat the matter is re-
ferred to the Committee of Privileges. The report of the Committee
is considered by the House and action is taken accordingly. In all
cases where requests have been made, the Lok Sabha has agreed
for the production of records. Requests are generally related to
letter referred to in a spcech by a member and passed on to the
Speaker, dates of session and the dates on which a particular
member attended the session, certified copy of answer to unstar-
red questions, file containing the correspondence with a firm re-
garding installing automatic vote recording system, letters written
by a member for allotment of accommodation, attendance register
of members, register and records showing payment of daily allow-
ance to a member on certain dates, records of Public Undertak-
ings Committee, writing of a member, etc.

In one case, Madras State Magistrate’s Court in Tiruchira-.
palli wanted the production of the notice of a question given by a
member of the Madras Legislative Assembly as he was being tried
for violatlion of Official Secrets Act and the Assistant Secretary of
the Legislature was deputed to produce the document in the Court.

In 1981, the Speaker of Lok Sabha while disallowing no-
tices of Privileges against the Chief Justice and another Judge of
the Supreme Court observed:

The Constitution has allotted specific duties and re-
sponsibilities to Parliament as well as to the Supreme
Court and High Courts and we have to have mutual
respect for each other. It would be in the best interests
if democratic norms and traditions set down in the
Constitution are meticulously observed and those con-
nected with these institutions do not overstep their lim-
its, so that the ideal concepts enshrined in the
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Constitution remains a living reality and does not be-
come an intrusion. I have no manner of doubt that with
the strong tradition democracy laid down in our coun-
try, these institutions would supplement and comple-
ment each other and become a source of strength to
the nation as a whole.

The observations of Justice M. Hidayatullah, former Chief
Justice of India and also a distinguished Vice-President and Chair-
man of Rajya Sabha are noteworthy. He observed :

If there is mutual trust and respect between Parlia-
ment and Courts, there is hardly any need to codify
the law on the subject of privileges. With a codified
law more advantages will flow to persons bent on
vilifying Parliament, its members and Committees
and the Courts will be called upon more and more
to intervene. At the moment, given a proper under-
standing on both sides, parliamentary right to pun-
ish for breach of its privileges and contempt would
rather receive.the support of Courts than otherwise.
A written law will make it difficult for Parliament as
well as Courts to maintain that dignity which rightly
belongs to Parliament and which the Courts will
always uphold as zealously as they uphold their
own. This understanding is the only solution to the
great dualism which need not have but had unfor-
tunately crept in our polity.

In the eighties there were two more privilege cases which
attracted considerable attention-one from Kerala and another from
Andhra Pradesh. In the Kerala case, the question of refusal of a
Press pass tc a particular Reporter was challenged. The Kerala
High Court held: “The rules framed under article 208 of the
Constitution for regulating the procedure of a House of Legisla-
ture and the conduct of its business are liable to judicial review if
there is a case of infringement of the Fundamental Rights.” About
article 212, the Court stated : “The immunity envisaged in article
212 (i) of the Consttution is restricted to a case where the com-
plaint is no more than that thc procedure was irregular. If the
impugned proceedings are challenged as illegal or unconstitu-
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tional, such proceedings would be open to scrutiny in a court of
law.” The Court further stated: “We are only mentioning the argu-
ments placed before us by both sides. We do not propose to
resolve this question here.”

In Andhra Pradesh, the Legislative Council referred to the
Privileges Committee, objectionable matter in the Eenadu paper.
When the notice of privilege was sent tq' the Editor, he wrote a
letter to the Chairman not only imputing motives but also chal-
lenging the very authority of the member who moved the motion
and the authority of the Privileges Committee and the Housé.
The Privileges Committee presented its report to the House, the
House considered the report and adopted a resolution that the
Editor be brought before the bar of the House and admonished.
Then the matter was taken to the Supreme Court.

Both the Kerala and the Andhra Pradesh cases were dis-
cussed at the Emergent Conference of Presiding Officers in New
Delhi in April, 1984 and the following resolution was unanimously
passed;

The Presiding Officers of Legislative Bodies in India as-
sembled in their Emergént Conference in New Delhi on
25 April, 1984 while reiterating the supremacy of the
legislature under the Constitution and faith in the in-
dependence of the judiciary and the freedom of the Press,
hereby unanimously resolves:

(a) thatunder article 105/ 194 of the Constitution, the
Legislatures in India had and were intended by the
founders of the Constitution to have exclusive ju-
risdiction to decide all matters relating to the
privileges of the House, their members and Com-
mittecs without any interference from the Courts of
law or any other authority:

(b) that rules framed under article 118/208 are not
subject to scrutiny by any Courts of law and the
provisions regarding their being subject to consti-
tutional provisions refers to only the provisions re-
garding rules of procedure enshrined in the
Constitution and not to all other provisions;

(c) that mutual trust and respect must exist between
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the Legislatures and Courts, each recognizing the
independence, dignity and jurisdiction of the other
inasmuch as their roles are complementary to each
other;

(d) that, if necessary, an amendment might be made in

Constitution so as to place the position beyond all
shadow of doubt; and

(e) that the Committee of the Presiding Officers ap-
pointed at their Conference in Bombay in January,
1984 may continuously monitor further progress
in the matter and from time to time make suitable
recommendations to the Chairman of the Confer-
ence and finally to the Conference itself at its
Calcutta meeting in October, 1984.

This Conference authorises the Chairman to take such
other steps as he dems fit to achieve the above objec-
tives.

The Legislatures also have power to expel their members
and there are instances when some members have been expelled
and matter has been taken to the courts.

In August, 1964, membership of Shri J.D.Dhote was termi-
nated by the Maharashtra Legislative Assembly for having obstru-
cted the proceedings of the House and for undignified and insult-
ing behaviour towards the Speaker. In this case, matter was not
taken to the Court.

In March, 1966, two members of Madhya Pradesh Assem-
bly were expelled for their violent behaviour with the Deputy Speaker.
This case was also not taken to the court.

In 1976, the membership of a member of Haryana Assem-
bly was terminated by a resolution passed by the House. A writ
was filed before the Punjab and Haryana High Court and the High
Court allowed the writ. In 1986. ten DMK members of Tamil Nadu
Assembly had burnt some pages of the Constitution. The Tamil
Nadu Assembly passed a resolution terminating the membership
of those ten members considering them to be incompetent as
members of the House. On passing of the resolution, their seats
were declared vacant. A writ petition was filed by these ten mem-
bers against their termination order which was dismissed by Ma-
dras High Court.
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The British House of Commons has the power to terminate
the membership of its members. In October 1947, and again in
December, 1954, the House of Commons had terminated the mem-
bership of some of its members on account of breach of privilege
of the House. The object of iermination was reformative and not
disciplinary

A member of the Delhi Metropolitan Council resigned his
membership and the same was notified. After ten months the
member approached the Delhi High Court which granted a stay.
But he was not allowed to attend the meetings of the Council.
Contempt proceedings were started against the Chairman of the
Metropolitan Council and the matter was taken to the Supreme
Court. The Supreme Court quashed the contempt proceedings
and opined that it was not the Metropolitan Council that com-
mitted contempt against the High Court but it is the High Court
that had committed contempt against the elected representatives
of the Metropolitan Council.

In February, 1992 a Tamil newspaper had published that a
member of the Tamil Nadu Assembly had hit another member of
the Assembly. The matter was raiscd in the House and it was
referred to the Privileges Committec. The Committee submitted its
report. The House accepted the report and the Editor of the news-
paper was asked to appear before the bar of the House. As the
Editor did not appear before the House, warrant of arrest was
issued. But the Editor filed a writ in the Supreme Court and
obtained a stay of the arrest warrant.

This matter was discussed in the Presiding Officers Confer-
ence held in May, 1992 in Gandhinagar. The Chairman in his
concluding remarks said that members had expressed thceir views
on a subject which may or may not be explosive but certainly it
was delicate. Such a subject should be dealt with restraint, cau-
tion, prudence and wisdom.

Legislature, Executive and Judiciary are the basic features
of the Constitution. In England, Parliament is sovereign but in
India the Legislatures arc sovereign in the areas which are pre-
scribed by the Constitution and not beyond that. it is absolutely
necessary for the Presiding Officers to have the power and author-
ity to control the proceedings and maintain the discipline in the
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House without which it would be very difficult to transact busi-
ness. But at the same time it is necessary to remember that those
who are elected to the House are representing the aspirations and
the views of the people. If the people feel agitated outside the
House, the same view is expressed or at least demonstrated in the
House. These matters should be looked at with more understand-
ing.

The House of Commons have erred on the side of forgiving
rather than punishing. They have said that this is below our
dignity to take cognizance what the people have been saying out-
side the House and this has helped to maintain dignity. Though
very harsh expressions have been used against the House of Com-
mons yet they have been neglected.

A distinction is made between irregularity in procedure and
illegality. If a mistake is committed in following the procedure or if
irregular procedure is followed.Courts cannot take cognizance of
it. But if powers which are not there are exercised the Courts say
that they have a jurisdiction.

Presiding Officers ﬁave behaved in a very responsible man-
ner and if one or two occasions have arisen they can be excep-
tions. Members of the judiciary are also trying to apply their

Jurisdiction in the same fashion. If mistakes are committed they
are exceptions and not the rule.

The Judiciary, the Legislature and the Executive are trying
to create harmonious situations. The Presiding Officers have acted
in a restrained and respo:sible manner and should continue to
act like that. The judiciary should also take into consideration the
difficulties involved and intricacies involved and act in the same
fashion.

The Committee of Presiding Officers may consider this mat-
ter with a view to protecting the dignity and prestige of the Legis-
lature. At the same time the dignity and prestige of the judiciary
should also be protected which would help the responsible func-
tioning of democracy.
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SPEAKER AND COURT'S SUBPOENA

Jugal Kishore Prasad

In recent times, a legal issue of prime importance has crop-
ped up in our country-whether the Speaker of a Legislature is
subject of Subpoena issued by the High Court and the Supreme
Court ? The question necessitates, in the first instance, the ex-
amination of the powers and the functions of the Speaker of a
Legislature.

The powers and functions of the Speaker can be broadly
classified into three heads (i) as the Presiding Officer of the House
(i) as the Tribunal under the Constitution; and (iii) as the admin-
istrative head of the Secretariat of the House.

The powers and functions of the Presiding Officer are de-
rived from our Constitution, from the Rules of Procedure framed
under article 118 (1) of the Constitution and under article 208 by
House of the State Legislature. These rules are framed for regulat-
ing the procedure and the conduct of the business of the house
under the constitutional provisions. Now, in this background it is
to be examined as to how far the Speaker as the Presiding Officer
of the Lower House is immune from the Subpoena of the Court of
law in India ?
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Article 122 (1) lays down that, “the validity of any proceed-
ings in Parliament shall not be called in question on the ground of
any alleged firregularity of procedure”. Similar provision is laid
down in respect of the State Legislatures also. Another relevant
provision in this regard is article 118 (1) which provides that,
“Each House of Parliament may make rules for regulating, subject
to the provisions of this Constitution, its procedure and the con-
duct of its business”. Mutatis mutandis, similar provision is found
in respect of State Legislatures in article 208 (1) of the Constitution.
Thus, what is excluded from the jurisdiction of court of law is any
cause of action to the aggrieved party arising out of “alleged ir-
regularity of procedure”. Irregularity in fact Is quite distinct from’
illegality’ and is ultra-vires of the constitution. If any party files a
writ petition before the High Court or Supreme Court alleging that
the procedure adapted by the House in regard to a particular
matter was ultra-vires of the Constitution or even illegal under
any Act passed by the Legislature, the petitioner has to implead
some person and authority as the opposite party. It is significant
that the House itself is not a legal person and no writ can lie in
the name of the House.

Article 300 of the Constitution states about the suits and
proceedings and lays down that the Government of India may sue
or be sued by the name of the Union of India, and the Govern-
ment of a State may sue or be sued by the name of the State. In
other words, the Union as well as the State Governments are ‘ju-
ristic personalities’ and as such they can sue or be sued in their
own names. But there is no similar provision in relation to Parlia-
ment or State Legislature, and therefore, It is an established law
that the legislative body,i.e.the House is not a ‘juristic personality’
and cannot sue or be sued in its own name.

Again, under article 77 the Union of India, and under ar-
ticle 166, the State Government can frame rules for the transac-
tion of the business of the Government. For example, notification
no. A-933 dated 25 January 1952 of Government of Bihar, reads
as:

“In exercise of the powers conferred by clause (2) of article
166 of the Constitution of India and in supersession of all previous
rules made in this behalf, the Governor of Bihar is pleased to make
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the following rules:

(i) All orders or instruments, made or executed by or
on behalf of the Government of Bihar shall be ex-
pressed to be made of executed by or under order of
the Governor of Bihar.

(ii) Save in the cases where an officer has been spe-
cially employed to sign an order or instrument of
the Government of Bihar, all such orders or instru-
mentsshall be signed by either the Secretary, Joint
Secretary, the Deputy Secretary, an Under Secre-
tary, an Assistant Secretary, a Budget Officer to the
Government of Bihar or the Estate Officer of the
P.W.D., and such signature shall be deemed to be a
proper authentication of such order or instrument.

Thus, there is substantial compliance of clause (2) of ar-
ticle 166 when a notification is signed by the Secretary of a Minis-
try 'by order of the Governor'. But there is no similar provision in
our Constitution with respect to the conduct of the business in
Parliament or State Legislature in its Executive side.

Section 79 of the Civil Procedure Code specifically lays
down that in a suit by or against the Government, the authority
to be named as plaintiff or defendant, as the case may be, shall be
(a) in the case of a suit by or against the Central Government, the
Union of India; (b) in the case of suit by or against a State Gov-
ernment, the State. Further, section 80 (1) Provides that except
as otherwise provided in sub-section (2), no suit shall be insti-
tuted against the Government (including the State of Jammu &
Kashmir) or against a public officer in respect of any act purport-
ing to be done by public officer in his official capacity, until the
expiration of two months next after notice in writing has been
delivered to, or left at the office of :

(a) in the case of a suit against the Central Govern-
ment except where it relates to a Railway, a Secre-
tary to that Government;
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(b) In the case of a suit against any other State Gov-
ernment, a Secretary to that Government or the Col-
lector of the district...

In other words Civil Procedure Code also does not provide
for the authority regarding service of notice in case of any suit
against the Legislative House.

In a Presidential Reference to the Supreme Court under ar-
ticle 143, it has been held that in respect ofState legislatures
article 194 (1) is subject to the provisions of article 208 and 211.
But the immunity prescribed under clause (2) of article 194 is free
from this restrictive clause. It means that while the freedom of
speech within the House is subject to the restrictions imposed by
articles 19 & 121 or by the relevant rules of the House, no action
in a court of law lies for violation of any of the foregoing provi-
sions of article 194 (2). The remedy against such utterances is in
the hands of the Speaker to prevent or to take action against the
violation of these provisions. It is also significant that except for
the Fundamental Right available to a citizen under article 19(1)(a),
other Fundamental Rights ‘available to a citizen or any person in
Part III of the Constitution are not restricted by the provisions of
article 194.

Under our Constitution, the High Court and the Supreme
Court have been vested with the power of judical review. Citizens
of India and in some cases even non-citizens have been vested
with Fundamental Rights under Part III of our Constitution.
Articles 32 and 226 give power to the Supreme Court and the High -
Court. respectively, to entertain writ petitions on alleged viola-
tions of any of the Fundamental Right. Since this is the law of the
land, there can be no gainsaying that no appropriate writ may lie
before the Supreme Court and the High Court, as the case may be,
agaist the order or.resolutions passed by the House on alleged
ground of non-observance of the principle of natural justice or
ultra-virus of the Constitution.

Article 122(2) lays down : “No officer or member of Parlia-
ment in whom, powers are vested be or under this Constitution
for regulating procedure or the conduct of business or for main-
taining order in Parliament shall be subject to the jurisdiction of
any court, in. respect of the exercise by him of those powers”.
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Mutatis mutandis, similar provision has been laid down in article
212(2) in respect of the State Legislatures. Significantly, clauses
(2) of articles 122 and 212 are not controlled by sub-clause (1) of
their respective articles. In my opinion, no officer or member of
House who is constitutionally required to regulate the procedure
or the conduct of the business or maintain order in the House can
be subjected to the jurisdiction of the Court in respect of the
exercise of those functions by them.

This leaves us to the piquant situation as to who is to be
arrayed as the opposite party in any writ petition which may be
filed against the order and notification of the House on alleged
ground of ultra-vires of the Constitution or even illegality for want
of natural justice. The House itslef, not being a ‘Yuristic person’
cannot be legally arrayed as an opposite party as no order of the
court of law can be enforced against a person or body which is
not a ‘juristic person’. Again, according to article 122(2) and 212(2),
the Chairman, Vice-Chairman, Speaker or Deputy Speaker are
im-mune from the subpoena of the court.

The Rules of Proccdure and Conduct of Business in the
Bihar Vidhan Sabba was adopted by the Assembly on tlic 21
December 1965 under article 208(1) of the Constitution and was
enforced on 1 Jar.uary 1966. Rule 298 empowers the Speaker to
regulate the conduct of business in matters not provided for in
the constitution or rules. Rule 298(2) provides that the Speaker
may, by order not inconsistent with these rules, provide for mat-
ters for which no provision is made, and may give directions as
may be necessary for giving cflect to these rules and such orders.”
In other words, Rule 298 prescribes the inherent powers of the
speaker. Since the Constitution as wcll as the rules framed under
article 208(1) of the Constitution are conspicuously silent about
the mode and method of authentication of the order and resolu-
tion passed by the Assembly, the Speaker is constitutionally com-
petent to issue directions under Rule 298(2) which may be read
as:” In exercise of the powers conferred by clause(2) of rule 298 of
Rules of Procedure and Conduct of Business in the Bihar Vidhan
Sabha, as adopted by this Assembly on 21 December 1965 under
article 208(1) of the Constitution of India, the Speaker, Bihar
Vidhan Sabha is pleased to make following directions:
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(i) All resolutions passed and the orders made by
this Assembly or its Committee shall be expressed
to be made by or by order of the Bthar Vidhansabha,

(ii) Save in cases where an officer has been specially
empowered to sign a resolution and order of this
Assembly and its Committee, every such order and
resolution shall be signed by the Secretary, Joint
Secretary or a Deputy Secretatry of the Assembly
Secretariat”.

Alternatively, similar provision can be included in the Rules
of Procedure and Conduct of Business by amending Rule 305. If
this procedure is adopted, the House shall become a ‘juristic per-
sonality’ and the Secretary of that House concerned need be
made the necessary party and that the notice or process need be
served only upon the Secreatary and the Speaker as the Presiding
Officer of the House will be immune from the Subpoena of the
Court of law.

Another important function of the Speaker is under the
Anti-Defecion Law. Para 6(1) of the Tenth Schedule of the
Constitution lays down that if any question arises as to whether a
member of a House has become subject to disqualification under
this Schedule, the question shall be referred for the decision of
the Chairman, or, as the case may be, the Speaker of such House
and his decision shall be final. Further, para 6(2) provides that as
all proceedings under sub-para (1) of Paragraph 6 in relation to
any question as to disqualification of a member of a House under
this Schedule shall be deemed to be proceedings in Parliament
within the meaning of article 122 or, as the case may be, pro-
ceedings in the Legislature of a State within the meaning of
article 212.

As already discussed above, it means : (1) that the fin-
ality of the decision of the Speaker / Chairman under para 6 (1)
cannot be challanged in a court of law on ground of alleged ir-
regularity of proceedings; (ii) that, it can be challenged on ground
of ultra vires and want of natural justice and malafide; and (iii)
that, being an Officer of a House, they cannot be subjected to the
Jjurisdiction of the court for their function as the Chairman/Speaker-
cum-tribunal. Hence, there is no legal difliculty as to who need be
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made the Opposite party to the writ petition against such order of
the Speaker/Chairman. It is clear from para 6(1) that the queston
of disqualification only on the question having been referred to
him for such decision. The word 'referred’ is very significant and
gives a clue to the question of necessary party to such writ peti-
tion. The words 'party, person or authority' used in paras 2 and 3
of the Tenth Sechedule means the(party whose whip was dis-
obeyed and who has referred the question of disqualification to
the Speaker/Chairman for decision, is the only necessary Oppo-
site party to such writ petition. After all, the court of law which
passes any judgement or order is not made a party to any appeal
or revision or in writ petition; it is only the litigating parties who
are the necessary parties in any suit or proceeding filed in a cout
of law. Thus any writ petiion or any other suit or proceedings
would suffer from misjoinder of party if the Speaker is impleaded
as one of the Opposite parties.

Article 309 or the rules framed thereunder are not appli-
cable in case of the secretarial staff of the Legislature. There are,
however, separate provisions in our Constitution for secretarial
staff of the Parliament and of the State Legislatures. For instance,
Bihar Vidhan Sabha Secretariat (Recruitment and Condition of
Service) Rules, 1964 has been framed under article 187(3) of the
Constitution of India by the Governor of Bihar after consultation
with the Speaker of the Bihar Vidhan Sabha. Rule 6(b) of this rule
prescribes that appointment to all the posts, except that of the
Secretary and Joint Secrtary, in the Secretariat of Bihar Vidhan
Sabha shall be made by the Speakers provided that the Speaker
may, by general or special order, delegate to the Secretary or any
other officer of the Secretariat his power to make appointment to
any post or class of posts in class III or class IV, as may be
specified in such order. But in the absence of such delegation of
powers, the Speaker is the appointing authority. Further, rule 14
prescribes that subject to the provisions of article 311 of the
Constitution, the Speaker shall have the power to impose any of
the penalities, specified in rule 13, on any officer in respect of
whom the Speaker may, by general or special order, delegate to
the Secretary or any otherclass lor class II officer the power to
impose any penality on any officer of class III or class IV. In the
absence of delegation of power unde rule 6(b), there could also be
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no delegation of power under provision of rule 14. The result is
that in any writ proceeding arising on the cause of action of
service matter, the Speaker as the appointing authority becomes
the necessary Opposite party.

Rule 18 prescribes that, any order passed by the Speaker
under the provisions of these rules and executed in the name of
the Speaker shall be authenticated in such manner as the Speaker
may, by general or special order, from time to time, specify. In my
opinion, this authorisation may be made mutatis, in the case of
authorisation of order passed by the House also.Coupled with this
order of authentication amendment of Section 79 and 80 of the
Civil Procedure Code is also necessary. Amended Section 79 may
provide that in a suit by or against the Government and Legisla-
ture, the authority to be named as Plaintiff or Defendant as the
case may be, shall be: '

(1) in case of a suit by or against the Central Government,
either House ¢f Parliament, the Union of India and (il) in case of a
suit against a State Government or either House of State Legisla-
ture, the State. Amended Section 80 will enable to serve notice to
the Secretary of the Legislature, in case any suit is instituted
against the Legislature.

If such amendments are incorporated, the Chairman/Speaker
may be completely immune from the court’s Subpoena, which is

very essential in keeping with the dignity of this high office and
constitutional post.
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CovmMiTTEES OF THE MAHARASHTRA
LEGISLATURE

Bhaskar Shetye

The growth and development of Indian Legislatures is on the
pattern of the British Parliament. In the Maharashtra Legislature,
there are Committees and Cormmittees. Erskine May has observed:

In both the Houses of Parliament, the practice of dele-
gating to small bodies of Members regarded as repre-
senting the House itsclf the consideration of questions
which as involving points of detail of questions of a
technical nature, are unsuited to the House, as a
whole, is as old as any part of the settled procedure.

The system also serves to have a division of labour. Besides
these objects, the Committees have also come to exercise functions
in furtherance or the Parliament’s primary role of control and
supervision over the Executive. In other words, the Committees are
also, so to say, a further instrument in the hands of Parliament to
make the Government behave.

In countries where a parliamentary form of Government
based on the British modecl is adopted, the powers and functions of
the Committees are very much restricted in scope and they do not
embark upon the kind of investigation and consideration of matters
as in America or in other European countries. The Committees are
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subordinate to the House in every way and dwell upon the matters
and make reports thereon exactly as the House has directed them
specifically or under its Standing Orders.

The earliest example of Committees, so far as the Bombay
Legislative Council is concerned, is of Select Committees on Bills. It
should be noted that the Legislative Council which was first estab-
lished for making laws and regulations dealt with only Bills and
invariably it was their practice to refer Bills to a Select Committee
before further considering and passing them. These Commitees
functioned quite efficiently and made very valuable contribution to
‘the consideration of the Bills committed to their care. The next
example of a Legislative Committee is of the Finance Committee
under the Indian Councils Act, 1909. The Committee consisted of
twelve members of whom 6 were non-officials and the remaining six
officials. But the Governor assured the Council that out of the
quota of six nominated officials, he would appoint only three
officials and the remaining three would also be non-officials. The
Budget used to be considered in depth by this Committee and it had
even powers to increase the Budget provisions. The Budget propos-
als, as recommended by the Committee and approved by the Govern-
ment, would then be considered by the Legislative Council. Subse-
quently, in the reformed Council under the 1919 Act, the Finance
Committee not only considered and advised on budget estimates
while framing the budget, but also served as an advisory body on all
matters of finance.

In 1921 when the Government of India Act, 1919 was in
operation, the Committee on Public Accounts came to be estab-
lished. The nature, scope and functions of this Committee continued
in the same manner upto 1953 or so. The secretarial functions of
this Committee used to be performed by the Finance Department of
the Government. Later on, a Committee on Estimates was set up to
consider the current Budget proposals and to suggest measures of
economy and efficlency. The secretariat services to the Public
Accounts Committee were transferred for the first time to the
Legislature Secretariat in or about 1953. The secretarial functions
for the Estimates Committee were with the Legislature Secretariat
right from its inception. However, both these Committees had the
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Finance Minister of Government as their Chairman. The scope of the
Estimates Committee then was extremely limited in practice inas-
much as it never did anything more than consider the staff position
and suggest economies. It was only after the reorganisation of the
States on a linguistic basis when a bigger bilingual State of Bombay
was formed that the Rules of Procedure were amended and several
new Committees came to be establlshed.‘Thc Committee established
thus were: Committee on Subordinate'Legislation, Committee on
Government Assuranes, Business Adivisory Committee, Committee
on Private Members’ Bills and Resolutions, Committee on Absence of
Members and the Committee on Rules. Subsequently, several other
Committees, viz. Committee on Public Undertakings, Committee on
Panchayat Raj, Committee on Employment Guarantee Scheme,
Committee on the Welfare of Scheduled Castes and Scheduled
Tribes, Committee on Members® Salaries and Allowances and a host
of other minor Committees came to be set up. A complete list of the
existing Committees with their membership (both Legislative Assem-
bly and Legislative Council) is given bclow.

Joint Committees

Sr.No. NAME OF COMMITTEES - TOTAL MEMBERS ASSEMBLY COUNCII
1. Estimates Committee 29 23 6
2. Public Accounts Committee 25 20 5
3.  Public Undertakings Committee 25 20 5
4. Panchayat Raj Committee 25 20 5
5. Employment Guarantee Scheme Committee 25 20 - 5
6.  Subordinate Legislation Committee 19 15 4
7. Accommodation Committee 17 12 5
8. Committee on Welfare of Scheduled Cast 15 11 4
9. Committee on Welfare of Scheduled Tribes. 15 11 4

10. Members' Salary and Allowances Commlttee 15 10 5

11. Ex-Members Pension’s Rules Committec 15 11 4

12.  Catering Committee 13 9 4

13. Committee on Welfare of Vimukta 7 5 2

Jatis & Nomadic Tribes.
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14. Library Committee 19 15 4

Assembly Committees

15.  Assembly Assurance Commlittee 19 19

16. Business Advisory Committee 12 12 -
17. Rules Committee 11 11 -
18.  Petitions Committee 11 11 -
19.  Privileges Committee 11 11 -
20. Non-Official Bills & Resolutions Committee. 11 11 -
21. Members' Absence Committee 11 11 -

Council Committees

22. Business Advisory Committee

9 - 9
23. Rules Commiitee 9 - 9
24. Assurance Committee 9 - 9
25.  Privileges Committee 9 - ]
26. Non-Official Bills & Resolutions Committee 7 - 7
27. Members' Absence Committee 7 - 7
28.  Petitions Committee 5 - 5

The Committees on Public Accounts and Estimates did not
come into their own until the Finance Minister who headed them was
changed and a non-official Chairman was appointed in his place. The
Estimates Committee’s functions as mentioned earlier, as men-
tioned earlier, were extremely limited in scope, not because of any
lacuna in the rules but because of its nature of working in practice
Its reports were therefore short and sketchy, hardly containing any
major recommendations. In the case of the Public Accounts Commit-
tee also, the reports only highlighted minor irregularities. The report
of the Comptroller and Auditor-General of India pertaining to the
State-accounts was not allowed to be placed before the Legislature
as specifically required under the provisions of article 151 of the
Constitution, until it was considered and reported on, by the Public
Accounts Committee (which was headed by the Finance Minister).
The result was that audit reports were thus ignored and the
recommendations of the public Accounts Committee, which only
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dealt with minor matters, came to be highlighted. All this was
changed when a non-official Chairman, particularly one of the
Leaders of Opposition Came to be appointed as Chairman of the
Committee. The Committee on Estimates also embarked upon a
wider field of examination comprising all the matters contained in the
Budget proposals. .

The Committee on Subordinate tcglslation made very valu-
able recommendations particularly on the form of the rule making
section in an enactment. Earlier forms of the rule-making sections
varied very widely and somtimes they gave powers to Government
even to over-ride or to annul express provisions of the Act. For the
first time, the Committee suggested two model clauses to be adopted
in the enactments for the purpose of making rules. It was provided
that all rules and regulations were to be necessarily placed before the
Legislature for a certain period of time when the Legislature would
have the opportunity to amend or annul as the case may be. Another
important recommendation was with regard to the line of demarca-
tion made between legislation and subordinate legislation, for, it was
found, the line of demarcation being not very clear, Government very
oftentransgressedthis line and encroached upon the fleld of legisla-
tion. Both these recommendations were accepted by Government.
They took steps to insert such clauscs in all their enactments
whenever there was an opportunity to amend them. The Committee
has been making important recommendations on the various rules
and regulations framed by Government under the various enact-
ments.

The Public Accounts Committee has done and is doing very
important work and is having a great impact on the Government ad-
ministration.For cxample, consider the cases which prominently
came to its notice, Le. those pertaining to the the Civil Supplies
Department in the matter of fcodgrains and tcxtiles. Sub-Commit-
tees were appointed to go deeper into thcse matters and further
reports were made. Government had to take note of these recommen-
dations. Similarly, in the case of the Aviation department, the matter
was referred to a Sub-Committee for detailed examination, whose
report was endorsed by the whole Committee, subsequently. The
Aviation department was not functioning properly and the same
person was actingin a dual capacity as a Chairman of his own private
company and as an Advisor to the Aviation department of the
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Government. As a result of its recommendations, the necessary
changes were made by the Government .

The Estimates Committee has also been functioning effi-
ciently and has made some very important recommendations. Some
of the recommendations pertain to the Aarey milk colony and its
working, distribution of food grains and rationing, the improvement
of the position of draftsmen in the legal department of the Govern-
ment and so on.

The other Committees are also active in thir work and they are
ably assisted by the secretarial services provided by the legislature
Secretariat. The Committees have got powers to call for persons and
papers and they have got the same powers, privileges and immuni. -
ties and the House itself. There are also the Consultative Committees
attached to each department of Government which provide a conven-
fent forum for exchange of information regarding Government's
programmes and policies between the Government and the members
and so help the discussions in the house later, based on authentic
knowledge and information.

In order to have a uniform practice in India of the working of
the Legislature Committees, the Lok Sabha Speaker started the
practice of convening the Conference of the Chairmen of different
Committees. Thus, several such Conferences have been held, com-
mon problems studied and common procedures and practices evolved,
after full and frank discussion of the matters involved. The proceed-
ings of these Conferences are regularly printed . and circulated for

confidental use and provide a very valuable guide for chairmen of the
Committees to deal effectively with the problems confronting them.
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LEGISLATIVE RELATIONS
BETWEEN CENTRE AND STATES

Sumit Kumar

The founding fathers of our Constitution declared their
intenton at the very outset that the ‘Constitution would be fed-
eral with a strong Centre’ and in their epoch-making work fol-
lowed this principle with firm consistency. In view of the past
history of India and the situation prevailing at the time of framing
of the Constitution, the idea that persisted through the proceed-
ings of the Constituent Assembly was that the unity and integrity
of the country must be secured at all costs. Thus the Constitution
provides for a powerful Centre.

The scheme of distribution of powers in all spheres—legis-
lative, adminstrative and financial—has been such that it is heav-
ily weighed in favour of the Centre. In determining legislative
Centre-State relationship. however, it is not enough to examine
merely the constitutional provisions but it is essential to examine
the manner in which these provisions have worked and how poli-
tics has played a part in it.

In the legislative sphere, the overall scheme of distribution
of powers is not only to provide a strong Centre but also to give
Parliamentary laws, supremacy over State legislation. While in-
troducing the Union Powers Committee’s Report, Shri N.G. Ayyan-
gar Said:
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“We should make the Centre in this country as strong as
possible consistent with leaving a fairly wide range of subjects to
the provinces in which they would have the utmost freedom to
order things as they liked.”

The legislative powers have been distributed between Par-
llament and State Legislature under article 245 & 246 read with
the three Legislative Lists. Apart from thesc Lists there are vari-
ous other articles in the Constitution empowering Parliament to
make laws. Besides, there are provisions for reconciling conflict
between Centre and the States in the legislative sphere. The effect
of all these provisions taken togethcr is not only to give Parlia-
mentary laws supremacy over the States in the legislative sphere
but also to give some control of the Union Exccutive over State
legislation. ’

The distribution of legislative powers between the Union
and the States is an essential pre-requisite of a federal Constitution.
In India, the Constitution empowers Parliament to legislate for the
whole or part of the country and the State Legislatures to legislate
for the whole or part of the individual States. The scheme of
distribution of legislative powers is more elaborate as compared to
the schemes followed in the U.S.A., Canada and Australia. The
legislative powers of Parliament and State Legislatures have been
divided into three Lists in the Seventh Schedule of the Constitution.
List I called the 'Union List'contains 97 entries with respect to
which the centre has exclusive power to make laws. List II known
as ‘state List'enumerates 66 entries for exclusive legislation by
State Legislatures. List IIl known as 'Concurrent List' contains 47
entries for concurrent law-making by both, the Centre and the
States. For centrally administered territories, Parliament has power
to make laws with respect to any matter, including those enumer-
ated in the State List.

Parliament has not only been given a wide range of author-
ity under these lists but it has also becen empowered to make
Laws even on those subjects under the jurisdiciion of the States
under Articles 2 to 4, 249, 252, 253 and 368. These provisions
which enable Central intervention even in the limited sphere allot-
ted to the States are unusual provisions and arc not incorporated
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in any other federal Constitution

Parliament has been given wide powers of legislation and
Parliamentary laws have been given supremacy over State laws in
case of any repugnancy. Article 251 specifically provides that in
respect of any matter when Parliament makes any law under
article 249 or a law during emergendy under article 250, the
States are not debarred from making a law on the same subject,
but in case of repugnancy between the Central law and State laws
the State law shall, to the extent of the repugnancy, remain inop-
erative. A State law becomes repugnant when it is incompatible
with a Union law or when both the laws cannot stand together.

There are special provisions in the Constitution which en-
able the Union Executive to exercise control over State legislation.
Some of these provisions are mandatory while others are permis-
sive. Thus, though article 304 (b) empowers a State to impose
reasonable restriction on the freedom of trade and commerce with
or within that State but no such Bill or amendment can be intro-
duced or moved without the previous sanction of the President; so
also, a State Bill referred to i article 254 (2) or 288 (2) which
requires the assent of the President to become an effective law.
Again, when a proclamation of financial emergency is in operation
under article 360, the Union may give direction to a State requir-
ing all Money Bills or financial Bills to be reserved for the consid-
eration of the President.

Apart from these mandatory provisions, there are certain
permissive provisions also.Article 200 permits the Governor 1o re-
serve any Bill for the considcration of the President. Once a Bill is
so reserved, the President may, under article 201, either give his
assent to the Bill or withhold it or in the case of non-Money Bills,
direct the Governor to return the Bill to the State legislature for
re-consideration.

The States have been sending Bills for the consideration of
the President both under the mandatory as well as permissive
provisions of the Constitution. A study reveals that in most of the
Bills, the Centre has often tended to dictate its policies to the
States and there have been a number of cases where the Presi-
dent has withheld his assent. Thus, in theory as well as in prac-
tice, the operation of the State legislative process is subordinate
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to the supremacy of the Union Executive. Not only this, when an
Emergency is declared under article 352, the complexion of our
Consttution undergoes a complete change and Parliament has
power under article 250 to legislate on any State subject. More-
over, when a Proclamation is issued under article 356 that there
has been a failure of the Constitutional machinery in a State, the
President may declare that the powers of the Legislature of the
State shall be exercised by the Parliament.

Article 253 empowers the Parliament to make laws for the
whole or any part of the territory of India for implementing trea-
ties and international agreements. In other words, the normal dis-
tribution of powers will not stand in the way of Parliament to pass
a law for giving effect to an international obligation even though
such law related to any of the subjects in the State List.

There were several compelling circumstances which neces-
sitated the Constitution framers to give broad and more Powers to
the Union. According to Dr. Ambedkar one reason was to impart
flexibility to our federation. Another reason had been the pressure
of the then existing social, political and economic conditions.

The scheme of distribution of legislative powers cannot be
better mentioned than in the words of Shri Gopala Swami . Ayyangar
who was candid and forthright and the vocal spokesman of the
intention of the Constitution-makers. After observing that the Draft-
ing Committee was for a strong Centre, he opined :

........ a decision was taken that we should make three
exhaustive Lists-one of the federal subjects, another of
the provincial subjects and the third of the concurrent
subject and at all if in future any subject cropped up
which could not be accommodated in one of the three
Lists, then that subject should be deemed to remain
with the Centre....... .

Broadly speaking, the Centre has power over all subjects
except those mentioned in the State List. The distribution of legis-
lative powers can be made as under :

(1) Article 246 (1) lays down that notwithstanding any-
thing in clauses (2) and (3) ParHament has exclusive
power to make law with respect to any matter of Union
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List. (ii) Article 246 (3) lays down that subject to clauses
(1) and (2) the Legislature of any State has exclusive
power to make laws with respect to any matter of State
List. (iii) Article 246 (2) lays down that Parliament as
well as Legislature of any State may legislate on any
subject of Concurrent List, though law made by Parlia-
ment will have overriding effect. (iv) Article 248 lays
down that residuary powers vests in the Union.

According to article 245 (1) and (2) while the State laws can
be made for the territorial area of the State or any part thereof,
Parliament has power to make extra territorial laws also. It is also
relevant to point out that not more than two entries in Concur-
rent List relate to fiscal matters. The taxing areas have been
clearly specified for the Union and States seprately and there is
no over-lapping anywhere. The distribution of legislative powers
can be divided in two heads. Non-fiscal matter and fiscal matter.

In Union List non-fiscal matters can be categorised as
Defence, Foreign Affairs, Communication, Economic and Social
matters, and miscellaneous metters.

Similarly, the regional matters given to the State List may
be grouped as Law. Order and Justice. Public Health and Allied
matters, Social and Economic matter, Transport, Land and
Agriculture, etc.; miscellaneous.

Other non-fiscal matters have been provided in the Con-
current List namely Civil law, land courts, Social and Economic
matters and miscellaneous.

The framers of the Constitution intended to make the Centre
as strong as possible and our analysis of the operation of legisla-
tive process at the Union level as well as the State level clearly
establishes the supremacy of the Union in the legislative field
even in normal times and more so, during the emergency. The leg-
islative authority of the States has been further reduced by sev-
eral Constitutional amendments. The cffect of these amendments
was to vest in the Parlilament jurisdiction over certain subjects
which were within the exclusive compctence of the States.

The above analysis of division of legislative powers between
the Centre and the States clearly reveals that there is a conscious
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constitutional tilt in favour of the Centre in the legislative sphere.
However, the Courts have upheld State legislation on matters in
the Concurrent List until the Parliament excercised its superven-
ing power. As regards State legislation with respect to certain
entries in the State List which overlap the entries in the Union
List, the question of determining inter-relationship among them
has often arisen. The courts have from time to time evolved sev-
eral doctrines of interpretation to harmonize exercise of legislative
powers by the States and Union. This interpretative principle has
enabled the States to exercise their legislative powers.

The scheme of distribution of powers lays more stress on
powers sharing and to bring about a larger amount of interaction
and inter-dependence between the Centre and the States. How-
ever, there have been repeated demands by the States to enlarge
their legislative fleld. The distribution of legislative powers is a
sensitive subject involving an in depth study of the Constitutional
provisions and practices. While considering this question, we should
be clear in our minds about the goals which we seek to achieve
and whether national interest would be better served by transfer-
ring powers in any particular area to the States and whether such
transfer will stand the tests of efficiency, economy and adminstra-
tive convenience. There should be no doctrinaire approach to the
problem. I do not consider it objectionable that a wide range of
subjects have been allotted to the Centre. But there are certain
unusual provisions regarding Central intervention in the limited
sphere allotted to the States even without any amendment of the
Constitution. It deserves consideration. Our Constitution is flex-
ible and it has functioned reasonably well in legislative relations.
There should be minimum amendments to the Constitution. The
autonomy of a State depends not only on Constitutional provi-
sions but more so on Constitutional conventions and practices.

But this is perhaps also the appropriate time for us to won-
der as why today Centre-State relations have become the focal
point of debate, whereas in the post-independence period to the
late sixties, this was almost an insignificant issue. A careful ob-
servation of the functioning of our fcderal polity reveals that in
the initial 17 years of independcence, the Centre as well as all the
States were ruled by ‘Governments formed by the Congress Party.
Therefore, any dispute between the Centre and the States invari-



Legislative Relations Between Centre and State 355

ably used to be settled across the table at the party level and
these issues never came in the form of Central-State problems.

The emergence of various regional poiitical parties on the
political scene of the country as also non-Congress Governments
in the States opened up new areas of differing perceptions. Be-
sides the assertion of regional autonpmy, there began an emer-
gence of regional elites who tried to avall opportunities to strengthen
their position to bargain in the newly created political atmos-
phere. With the result, the Centre-State relations seen to have
acquired new dimensions.

A Commission was appointed by the Government of India
under the Chairmanship of Jutstice Sarkaria on the Centre-State
relationship which submitted its report in 1989. Its report was
discussed at various fora in the midst of the many questions
raised by the Opposition-ruled States in the sphere of the Centre-
State relations.

The Sarkaria Commission has undoubtedly performed a
rigorous task by-going into the details of the problems of Centre-
State relations by consulting various State Governments and the
political parties. The Commission has given many suggestions for
improvement in the working of our Centre-State relations. There
is no doubt that some of its recommendations are very useful,
whereas on scme other there can be differences of opinion. Our
Parliamentarians must look into this with utmost vigilance.

The Sarkaria Commission has not recommended any dras-
tic changes in the existing Centre-State relations. It says :

The working of the Constitution in the last 37 years

has demonstrated that its fundamental scheme and pro-

visions have withstood reasonably well the inevitable

stress and strains of the movement of a heterogeneous
society towards its development goal. The Constitution

has been amended number of times to adjust its work-

ing to the changes in the environment. In our view it is

neither advisable nor necessary to make any drastic

change in the basic character of the Constitution.

There is no doubt that Centre-State relations have come
into sharper focus in recent years due to the change in the political
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situation in the country. Though one cannot deny the need for a
strong Centre in a developing country like India, we have to make
sure that the Centre and the States work together and grow to-
gether if we have to achieve the noble goals set for the nation by
the founding fathers of our Republic.
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PARLIAMENT LIBRARY—MARCHING TOWARDS
THE 21sT CENTURY

G. C. Malhotra

Introduction

Parliament is the single most important representative in-
stitution in any country which has opted for a parliamentary
democratic polity. Apart from their conventional law-making
funciton, today's Legislatures, particularly those at the national
level, have to grapple with newer problems and changing situ-
ations. In such a scenario, the importance of information to mem-
bers of Parllament has come to acquire added significance. If a
member has to to play an active role in parliamentary proceed-
ings, he has to be well-versed with the latest developments on a
wide variety of subjects.

Keeping this in mind, Legislatures in many democratic coun-
tries have developed their cwn library, reference and research
services, popularly known as the Library Reference Service or
'LRS. An efficient LRS postales a well-stocked and well-equipped
Library manned by highly experienced and trained staff fully geared
to meet the multifarious information demands from legislators.
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The seeds of Parliament Library in India were sown as
early as in 1921 during the Central Legislative Assembly days.
Over the years, particularly since independence, the Library as
well as the research and reference services for members, have
gradually developed into what is now known as the integrated
Parliament Library and Reference, Research, Documentation and
Information Service, more familiar by its acronym, LARRDIS.

Parliamentary Library presently has holdings of about one
million volumes of books, debates of Indian Parliament, State Leg-
islatures of India and foreign Parliaments, reports of Central and
State Governmets and United Nations and its agencies, Gazettes
of Central and State Governments and other documents, includ-
ing periodicals and publications brought out by the Lok Sabha
Secretariat. It is one of the finest and richest repositories in the
country. Presently, it receives regularly 195 newspapers and 842
periodicals from different parts of the country and the world.

Advancements in Information Technology

The spectacular advancements in information and cum-
munication techniques have radically changed the conventional
functions of a Library. A modern day Library is verily a respository
of the intellectual technology of a nation. The question with us in
the parliamentary context is not of the non-availability of infor-
mation but its proper organisation and management followed by

selective dissemination to parliamentarians who are hard-pressed
for time.

If we look at the evolution of knowledge, we will see that
initially knowledge was imparted through spoken words and then
inscriptions on stone and tree lcaves. Then came paper, writing,
printing, electronic media, reprographing, multigraphing, micro-
graphics, computerisation and the latest state-of-the-art, the elec-
tronic imaging using optical disks. The. society today is on its
march towards paper-less education system or paper-less Library.
Information handling has essentially three aspects : collection,
storing and retrieval. As the quantum of knowledge grows, the
number of information records also correspondingly increases.
Handling of this vast magnitude of information with conventional
manual methods, naturally, has proved problematic. In modern
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times, information scientists have embarked upon the develop-
ment of a new information technology. Today, all around the world,
computers are being used in Library housekeeping functions like
acquisition, cataloguing, circulation control, serials control, infor-
mation storage, retrieval, content analysis and dissemination.

Paper, both as an archival medium and a reference me-
dium, has inherent shortcomings - itgbrittleness, chances of being
damaged by termites, floods, fire, storage problems posed by its
bulk and the like. These shortcomings naturally lead to restriction
in the quantum of information which can be preserved for longer
periods. It was in the wake of these developments that libraries
started making use of the computers. While computers ushered in
an era of information revolution, it also contributed to a certain
aggravation of the problem by adding to the already large quan-
tum of paper in use, leading to a paper explosion. Further re-
search in this area revolved around micrographics and the result
was the extensive use of microforms. Today, electronic imaging
using optical disks has also revolutionised information technol-
ogy. This technology converts paper-bascd information by digitis-
ing it, using laser scanners to transfer information on to an opti-
cal disk. The images are then indexed on user-defined parameters
which facilitate smooth retrieval.

PARLIS

In our Parliament Library too, we have embarked on sev-
eral modernisation programmes. For the purposes of introducing
automation in the Parliament Library, thc Computer based infor-
mation retrieval system named PARLIS (Parliament Library Infor-
mation System) was started in December, 1985 with the help of
the National Informatics Centre (NIC). Presently, the Computer
Centre has 17 computers installed in the Parliament House and
Parliament House Annexe (six 486, four PC 386, five PC 286 and
two PC-XT) with a number of terminals and printers being used
for storage and retrieval of data. Two PCs located in the Computer
Centre are connected with the main Super Computer NEC S-1000
located at the premises of the NIC in Lodhi Complex, about six
kms away from Parliament House.

PARLIS was designed within the Library for the benefit of
Members of Parliament. It is a databasc of subject indexed refer-
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ences to parliamentary information created by the Library’s Com-
puter Centre. The data so far stored for on-line retrieval relates to
subject index references of select questions and answers and vari-
ous other kinds of business, including Government and Private
Members' Bills in Lok Sabha and Rajya Sabha from 1985 on-
wards; discussions in the Constitutent Assembly on different ar-
ticles and schedules of the Constitution of India; decisions and
observations from the Chair from 1952; reports of Parliamentary
Committees such as the Public Accounts Committee, Estimates
Committee and Committee on Public Undertakings; profiles of
members of the Eighth, Ninth and Tenth Lok Sabhas and of Rajya
Sabha from 1986 onwards; socio-economic background of Mem-
bers,the First to the Tenth Lok Sabhas; details of Presidential and
Vice-Presidential elections from 1952 onwards; discussions on Five-
Year Plans in Lok Sabha.and Rajya Sabha from 1951; Council of
Ministers, Ministry-wise and name-wise from 1947; President’s
Rule in the States and Union territores since 1951; time taken on
various kinds of business in Lok Sabha since 1977, etc. Also
available for on-line retrieval are some of the statistical data on
different areas of economy such as the country’s growth rate, its
foreign trade, plan outlays for public sector, per capita net domes-
tic product, per capita plan outlay, fertiliser production, imports
and consumption, number of job seckers registered with Employ-
ment Exchanges, power generation, performance of Railways, etc.
New databases in respect of research and reference notes and
lists of addresses of important dignitaries, etc., have also been
created recently.

Over the years, considerable quantum of work has been
undertaken by the Computer Centre. Thus, year-wise, the num-
ber of records of parliamentary questions fed into the computer
and available for on-line retrieval was 8,633 in 1987; 12,758 in
1988; 7,587 in 1989; 7,416 in 1990; 10,687 in 1991 and 11,610
in 1992. In the case of records of parliamentary debates other
than questions, the figures were 282, 758, 670, 1,372, 1,705 and
2,659 for the years 1987, 1988, 1990, 1991 and 1992, respec-
tively. The record of the number of Parlamentary Bills for the
years 1987, 1988, 1989, 1990, 1991 and 1992 were 249, 289,
160, 220, 427 and 276, respectively.
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During the 37th Commonwealth Parliamentary Conference
held in New Delhi in September, 1991, PARLIS in collaboration
with the NIC had set up a full-fledged Computer Centre at the
Conference venue in Hotel Ashok to provide a variety of on-line
information to Delegates. The Computer Centre, making use of
state-of-the-art Computer and communication technology for stor-
age and retrieval of information, was linked to the Indira Gandhi
International Airport, Parliament Litfary and the Satellite-based
NICNET. The main computer stored information on the countries
represented, bio-data of delegates, their arrival and departure de-
tails, tour programmes, Conference schedules, spouses’ program-
mes and information about Indian economy, census, tourist infor-
mationand air and railway timetables. All these facilities are being
extended by the Computer Centre during the 89th Inter-Parlia-
mentary Conference to be held in New Delhi in April 1993, also.

Further expansion of the computerisation activities of PARLIS
is envisaged to cover parliamentary activities like Papers Laid on
the Table, Subject Committee Reports, rare collections of Parlia-
mentary Museum and Archives and telecast of parliamentary pro-
ceedings, etc.

Our modernisation efforts have recently got a real thrust
under the dynamic leadership of the present Speaker, Shri Shivraj
V. Patil. He has been taking a keen personal interest in all aspects
of the modernisation programme. In line with his vision to further
streamline computerisation of various services of Lok Sabha Sec-
retariat, an Experts Committee headed by Shri C.K. Jain, Secre-
tary-General, Lok Sabha was set up. A report prepared by its
Sub-Committee identifying the relevant areas for computerisation
and suggesting an intergrated scheme for implementation was
adopted by the Experts Committee. After considering the report,
the Lok Sabha Speaker has directed that the activities of the
Question Branch, LARRDIS, Administration, Reporters’ Branch,
Parliamentary Committees and Security Scrvice may be comput-
erised in the first phase. While the work of the Reporters’ Service
and Parliamentary Committees is entrusted to the Computer Main-
taken by the NIC. Work is in progress for computerising Library
taken by the NIC. Work is in progress for computertion Library
management functions. Augmentation of computerisation of
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LARRDIS activities is also going ahead at a very fast pace.

The NIC has already provided facilities of NICMAIL avail-
able on NICNET for efficient exchange of information. A protected
mail bax with address LOKMAIL has been given to the Computer
Centre. Our Secretariat can now exchange messages between all
the District Headquaters and sites operative under NICNET. The
Computer Centre has been linked with the Madhya Pradesh Vidhan
Sabha, Bhopal, and the Karnataka Legislature through NICNET.
The State Legislatures of Andhra Pradesh, Maharashtra and Uttar
Pradesh have requested NIC for developing computer and commu-
nication facilities in their Secretariats. The State Legislatures of
Bihar, Gujarat, Himachal Pradesh, Jammu and Kashmir, Kerala
and Meghalaya have also initlated action in this regard.

The Parliament Library is at present in a position to have a
direct access to international databases like DIALOG through
NICNET. We are also in the process of establishing linkages with
the Parliaments of other countries having access to international
net works like UUNET and INTERNET, Satellite-based foreign net-
works. This will facilitate exchange of information and resource-
sharing with Parliament Libraries the world over. In response to
our request, the US Congressional Research Service have already
sent their INTERNET Electronic Mail Address for exchange of mes-
sages. The National Assembly Library of Korea, the Library and
Information Service of Yuan (Taiwan), the Consultative Council of
Oman and the National Assembly of Quebec have expressed their
interest in exploring the possibilities of exchanging information
with our Library through international networks.

There are also proposals to develop our own national on-
line network for inter-linkage of databases of PARLIS with data-
bases of State Legislatures under the National Legislatures Infor-
mation System(NATLIS) and a multiple function/service interna-
tional network named as the International Parliamentary Informa-
tion Network (IPINET) inter-connecting databases of Parliament
Libraries of other countries and databases the world over.

Microfilming

On another front, considering the size of the holdings and
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the inevitable storage requirement, a Microfilm Unit was set up in
1987. It undertakes preparation of microfilms of selected Library
holdings for preservation and retrieval. The Unit is at present
equipped with most modern microfilming cameras, processors,
duplicators and microfilming reader-cum-printers. There are four
Cameras (three for micro-filming docurgmtsof smaller size on 16
mm rolls and one for micro-filming documents of bigger size on 35
mm rolls),1 Processor; 1 Duplicator; and 2 Reader-cum-Printers.
There is also a Computerised Assisted Retrieval (CAR) system for
retrieving of microfilmed documents. Over six lakh pages have
already been microfilmed by the Unit since its inception.

The records of historical importance microfilmed so far in-
clude parliamentary debates, viz. of Central Legislative Assembly,
Council of States, Constituent Assembly, Lok Sabha and Rajya
Sabha beginning from February, 1921 to May, 1990; all the Re-
ports of the Indian Parliamentary Group:and all issues of the
quarterly publication of Lok Sabha Secrctariat, the Journal of
Parliamentary Information from its first issue in 1955 onwards.
The indexed data entries pertaining to all the above debates have
been fed into the Computer for facilitating quick retrieval. The
Unit has begun microfilming of Papers laid on the Table of the
House since 1980. About 800 ‘rare books' are also proposed to be
microfilmed soon. Duplicate copies of the microfilm rolls of all
parliamentary debates are now kept in Library for being viewed by
the members on the microfilm reader.

Audio Visual Unit

Computers, films, vidcos, etc., are increasingly becoming
normal elements of our Library culture. Taking into consideration
the information value of such audio-visual magazines, Parliament
Library has set up, during the beginning of this year, an Audio-
Visual Unit for use and reference by members. News Magazines
covering important national and international events are brought
out regularly by various organisations and agencies. Language
learning courses also form the integral part of the audio-visual
collection.

Telecasting of parliamentary proccedings has also become
a reality now in our country with the Doordarshan bringing vari-
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ous parliamentary activities to the millions of households through
the small screcn. Televising of select parliamentary proceedings in
India commenced with the live telecast of the Address by the
President to the members of both Houses of Parliament on 20
December, 1989. After that, there has been a regular video cover-
age of the Question Hour (since December 1991), Railway and
General Budgets (since February, 1992) and debates/discussions
on Motion of Thanks on the President’s Address, Demands for
Grants and Motion of no-confidence in the Council of Ministers
(during 1992). Keeping in view the archival value of these record-
mg's. we are keeping a video copy of each of these proceedings in
our Audio-Visual Unit. Important parliamentary functions and
events like Conferences, Seminars, Lectures, Workshops and Tele-
films on different aspects of Parliamentary Practice and Procedure
are also being captured on video-cassettes. Video-cassettes of all
the above-mentioned proceedings and parliamentary events, etc.
are avallable in the Audio-Visual Library holdings. Various video
magazines brought out by major agencies have also been pro-
cured.

.

Among the audio hardware, this Unit has one two-in-one
radio-cum-cassette player/recorder and one stereo double cas-
sette deck with facility of high speced dubbing. The video hardware
include one colour teclevision with remote control along with a
trolley-cum-cabinet and two VHS VCRs with remote control.

In view of the importance and utility of the electronic ver-
sion of the official record of parliamcntary proceedings and other
parliamentary events, their current and archival reference and
research values, a draft plan for a self-contained compact parlia-
mentary Audio-Video Division is on the anvil. The proposed proj-
ect would have three Units within it : (i) Archival and Viewing
Unit; (ii) Production Unit; and (iii) Post-Production Unit.

New Parliament Library Building

Thus, from its humble beginning in 1921, the Parliament
Library has grown into one of the best Libraries in Asia. The
single most importait problem that we are facing today is that oi ‘
shortage of space. We have all been feeling for the past several
years that the present accommodation allotted to Parliament Li-
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brary is too limited to cope with the growing volume of literature
received by it. Adequate space will be required for the proper
stacking of about 3 million publicatons, wihch the Library is ex-
pected to have in the next forty years or so. The progress on a
number of activities such as installation of Mainframe Computer,
setting up of an enlarged video and audio Library, Microfilm Read-
ing Room, Conservation Laboratory, etc., has not been to our
satisfaction for want of adequate sgace. This being the case, we
have been working on the proposal for a new Parliament Library
building in the Parliament estate itself which could accommodate
not only the multi-dimesional expansion of the collection but also
several other future modernisation programmes.

The proposed Parliament Library building will have provi-
sion for all the facilities of a modern Library. It is expected to
accommodate the needs of growth-oriented collections; adequate
space for reception and reference desks; self-contained conserva-
tion laboratory; computerisation of Library facilities and linkage of
Parliament Library with the Libraries of State Legislatures and
those of Parliaments of Commonwealth and other countries of the
world and other international databases. A closed circuit Televi-
sion network is being planned for viewing the proceedings of the
House. There would be sufficient number of cubicles fully equipped
with audio and video facilitics and computer terminals. Conveyor
belts would be provided for horizontal and vertical transporation
of books and other materials.

The proposed building would also house an auditorium
with the capacity of about 1100 seats with a permanent screen
and well-equipped project'on room; one Press briefing room; a
Media Centre with facilities of STD telephone, FAX and Teiex for
the use of Accredited Press Correspondents on nayment basis: Li-
brary Committee /Conference room; and Archival room having tem-
perature below freezing point to preserve audio-visual materials,
computers, microfilms, etc. In short, it would be a functionally vi-
able building which would not only take care of the Library's ex-
pansion but also provide for more advanced and sophisticated
information storage and retrieval systems. Various Divisions and
Wings of LARRDIS will also then function from the new building
to provide more efficient and better co-ordinated scrvices to mem-
bers.
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Thus, we are on the threshold of a new era in information
technology. We in Parliament Library are gearing up ourselves to
face the challenges and opportunities posed by information explo-
sion with a sense of purposefulness and commitment, in the larger
cause of serving the Parliament and its members and through
them the millions who make up this country. And under the be-
nign guidance, blessings and inspiration given to us by our Speaker,
Shri Shivraj V. Patil, the whole-hearted support of the Deputy
Speaker, Lok Sabha, Shri S. Mallikarjunaiah who is also the Chair-
man of the Library Committee, and the co-operation of all mem-
bers of Parliament and others, we are confident that we would
usher in a new era in the service of our members of Parliament.
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SHouLDp THE CoNnsTITUTION BE AMENDED ?

J.P. Chaturvedi

In a country where the Constitutior. has been amended 72
times during the period of 42 years of its existence, it may per-
haps be naive to say that the Constitution cannot be amended.
When the Constituént Assembly was discussing the amendment
of the Constitution which came in the form of Article 368, it
clearly recognised that there was the need to provide a proper
procedure for such amendment whenever the situation required
it. Only it was imperative that the amendments were not made in
a hurry in a moment of excitement, by a bare majority of mem-
bers present and voting as is possible and had been attempted in
many of the legislations passed by the Parliaments and Legisla-
tures all over the world. Therefore, it provided a provision of two-
thirds majority of those present and at least more than half of the
total members of each of the Houses of Parliament. It also re-
quired that on flve specific issues the amendment had to be rati-
fied by the Legislatures of not less than one half of the States by
Resolutions to that effect passed by those Legislatures before the
Bill making provision for such amendment is presented to the

President for assent.

When the clause was being discussed in the Constituent
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Assembly, an amendment was proposed that the power of amend-
ment in the Constitution should be limited to ten years only. The
contention was opposed by the then Prime Minister, Pandit Jawahar-
lal Nehru who was of the opinion that the Constitution should be
flexible enough to be amended by people who came later and
whose perceptions and problems may be different from the pres-
ent. The amendment was dropped and since then there was never
a question about the amendment of the Constitution. Actually the
first Constitutional Amendment was enacted in 1951, when the
Provisional Parliament which carried this amendment consisted of
members who had been members of the Constituent Assembly.
When the matter was brought before the Supreme Court challeng-
ing amendment to the Constitution, the Supreme Court unani-
mously decided in the Shankari Prasad Dev v. Union of India case,
that any change in the Fundamental Rights enshrined in the
Constitution was fully within the jurisdiction of the Parliament. It
was reiterated in 1965 in the case known as Sajjan Singh v.
Rajasthan Government.

Apart from what was happening in the Parliament, there
was already a move in the political circles to make further amend-
ments in the Constitution. The Congress Working Committee in
its meeting on 4 and 5 April, 1954, appointed a Constitution
Amending Committee to suggest amendments in the Constitution
and the People’s Representation Act, which affected the election
process for the Parllament and State Legislatures. This Committee
consisted of eminent members from all parts of India belonging to
the Congress Party, viz. Pandit Jawaharlal Nehru, Shri Govind
Ballabh Pant, Shri Khandu Bhai Desai, Shri Naba Krishan Ch-
oudhary, Shri Tekhtmal Jain, Shri Devki Nandan Narain, Shri
Balwant Rai Mehta, Shri U.S. Mallaya and Shri Shriman Narain
Aggarwal, who was the General Secretary of the AICC at that
time. This Committee suggested amendments in 16 articles of the
Constitution which incidentally also included amendment in ar-
ticles 15 as well as articie 19. The Committee also suggested that
there should be reduction of the powers of the High Courts under
articles 226 and 227, as well as article 311 dealing with the
dismissal, removal or reduction in rank of persons employed in
civil capacities under the Union or a State. The Committee was
also of the opinion that there was need to revise the powers of the

“Union and the States relating to finance, natural resources, trade
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and industry, health and education. Besides, it suggested an ex-
tension of powers given to the States to regulate article 31 relating
to property which was later omitted from the Constitution by the
44th Amendment Act passed in 1978.

Till 1967, there was no doubt in anybody’s mind about the
powers of the Parliament to amend any article of the Constitution
within the parameters provided under cle 368. But the situ-
ation suddenly changed with the majo decision given in the
Golakh Nath Case in 1967. In the case of Golakh Nath v. Govern-
ment of Punjab decided in 1967, seven judges of the Supreme
Court held that the Parliament did not possess the power to
amend the Fundamental Rights. The majority decision was "that
though there is no express exception from the ambit of article
368, the Fundamental Rights included in Part III of the Constitution
cannot, by their very nature, be subject to the process of amend-
ment provided for article 368, and that if any of such Rights is to
be amended, a new Constituent Assembly must be convened for
making a new Constitution or radically changing it.”

When this decision was delivered, there was a stalemate in
the amendment process, and in the Bank Nationalization case,
the Supreme Court reconfirmed its decision. The Government ac-
cepted the decision as it was, but Shri Nath Pai, a leading mem-
ber of the Opposition, belonging to the Praja Socialist Party, started
a movement for reaffirming the supremacy of the Parliament in
matters relating to Constitution Amendments. He introduced a
Constitutional Amendment Bill which was passed by the Parlia-
ment as the Constitution (24th Amecndment) Act, 1971, and it
provided what is today clause (i) of Article 368, which reads.

Not withstanding anything in this Constitution
Parliament may in exercise of its constituent power
amend by way of addition, variation or repeal any
provision of this Constitution in accordance with the
procedure laid down in this article.

After this amendment became effective, the Supreme Court
invalidated article 31 (C) which was introduced by the Constitution
(25th Amendment) Act on the ground that it sought to take away
the principle of Judicial Review which was one of the basic fea-
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tures of the Constitution and they laid down the theory that the
basic features of the Constitution could not be amended by re-
sorting to procedure laid down in article 368 by the Parliament. In
this decision, known as Keshvanand Bharti v. State of Kerala,
the Supreme Court, by a majority of 7 to 6, upheld that Funda-
mental Rights did not constitute any of such basic features as to
fetter the amending power conferred by article 368. Subsequently,
the Supreme Court in 1975 in the Indira Gandhi v. Raj Narain
Case annulled article 329(a) inserted by the 39th Amendment Act
and again in 1980, in the Minerva Mills case, reversed certain
clauses of article 368 on the ground that it affected the basic
features of the Constitution that is supposed to be the law of
land. Although it has not been so far enunciated as to what
constitutes the basic structure, the judgements of the Supreme
Court have singled out certain issues which are basic to the
structure of the constitution. In 1975, in the Indira Gandhi v.
Raj Narain case, it held that the 39th Amendment Act, 1975,
affected the basic features of the Constitution, iLe., free and fair
elections and rule of law or judicial determination of an election
dispute. The Keshvanand Bharati case has already decided that
all Constitutional Amendment Acts shall be open to review by the
Supreme Court, as it held that Judicial Review was one of the
basic features of the Constitution.

The question will arise if it is proposed that the parliamen-
tary system should be replaced by presidential system. Although
both the systems are held to be democratic, yet Indian Constitution
is mostly patterned on the basis of parliamentary system. Can it
now be changed to presidential system or semi-presidential sys-
tem as prevails in France and some other countries? Similarly, if
an amendment is made in the law of elections providing for pro-
portional representation in the elections to the Lok Sabha and
State Assembly, will it be held valid? This principle has been
recognised by the Constitution for the purpose of electing the
President of India and members of Rajya Sabha by the State
Assemblies. Logically there should be no difficulty in extending
this practice to Lok Sabha and State Assembly elections also. It is
a very effective safeguard for representation of the views of mi-
norities whether ideological, linguistic, regional, or social. If this
system is introduced there could be no fcar that by abuse of



Should the Constitution be Amended ? 371

political power or economic power or muscle power, the electorate
may be bamboozled into voting for a particular party even if they
are not in favour of it. This proposal was advocated even when the
framing of the Constitution was under consideration. But the po-
liical wisdom of those days ruled it out on the ground that the
bulk of the electorate would be illiterate and would find it difficult
to express themselves in favour of the candidates they really de-
sire.

In constitutional thinking, proportional representation is
supposed to be the very best method of representing the views of
any sizeable section of the society. In view of numerous differ-
ences in our outlook that have surfaced during these decades, will
it not be worthwhile to provide forwhat is the best in political
thinking? When we are thinking of acquiring the latest technology
in every fleld of activity and are moving from self-reliance to glo-
balization of economy, what is the harm in adopting the latest in
our political philosophy? That will automatically assure minori-
ties—caste, regional, linguistic or otherwise—a fair representation
in the political spectrum and they may not be a part of a vote
bank for any political party. The Constitution prescribes a parlia-
mentary form of Government, both at the Union and in the States.
It is well known that the parliamentary form of Government de-
pends on the effective functioning of political parties. The Indian
political system recognises it in the People’s Representation Act,
which provides for party symbols to candidates for election. The
Election Commission, constituted according to the Constitution
and an independent authority, has becn deciding upon the claims
of various groups to be recognized as a political party. Where
there has been a split, the anti-defection law has legitimitised the
role of the parties and their power to take action against members
who defect. Actually in practice the power is such that a leader of
the political party, by expelling a member from the party, can
cause vacation of his scat in Parliament or State Legislatures and
yet the main body of the Constitution does not provide any crite-
ria for recognition of a party, its functioning, its funding and its
public accountability. In the absence of these, there have been
charges of misuse of public funds for the provision of party inter-
est and of corruption in high places for collection of party funds.
While technically there are limitations on the expenditure to be
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incurred in fighting elections, they are rendered totally ineffective
because the funds and services provided by the party to the can-
didates are not included in the list of expenditures. If we really
want that there should be no use of money power in obtaining
political power, it is essential to have an independent and impar-
tal constitutional authority to enforce strict discipline on political

parties.

It is ironic that while we have accepted the nomenclature
and the powers of the highest court of U.S.A. for our own highest
court, Le., the Supreme Court of India unlike in the case of the
former, there has been no deliberation in the appointment of the
Jjudges of our Supreme Court. While the Union and State Govern-
ments, if combined, can appoint any advocate of any High Court
of ten years' standing as a Judge of the High Court, the appoint-
ment to the Supreme Court is limited to the people who are
serving judges of any of the High Courts. The Constitution does
provide for the appointment of an eminent jurist on the bench of
the Supreme Court but it seems that either there has been no
jurist eminent enough to merit promotion to the Supreme Court,
or the Governments of the day'in agreement with then the Chief
Justices of India had thought it more practicable or less contro-
versial to appoint a Supreme Court Judge out of the existing High
Court Judges. And unfortunately, a convention has developed
that only the seniormost judge of the Supreme Court should be
elevated to the post of Chief Justice. It also seems, there is no ban
or nor public disapproval of members of the judiciary, for aspiring
to climb the political ladder.

While there have been instances of members of the judici-
ary entering the political arena, there has been no case of any
politician being raised to judiciary at least in the Supreme Court,
as usually happens in the United States. When President Rosevelt
of U.S.A. found the Supreme Court opposed to his policies, he
found an opportunity to pack the Supreme Court with his sup-
porters, who upheld his New Deal policies and nobody in the
country questioned the President’s authority to do so it. Very
recently, Governor Warren who was a politically elected Governor,
was appointed Chief Justice of U.S.A. and no legal controversy
arose. Even if there was one, its murmurs were not heard. Are we
prepared to adopt the same practice in India? If we do not resort
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to this, there never will be a question of amending the Constitution
in the way the people of India want because few people sitting on
the bench of the Supreme Court will have the authority to decide

for or against.

Some of the judgments of the High Court and the Supreme
Courts have created a situation, whergjthe court acts as a judici-
ary, decides what should be the law, Le. takes upon itself the form
of a Legislature, and also orders how and in what manner it
should be executed and thus takes upon itself the powers of the
Executive without corresponding responsibilities. It seems to give
an impression as if the supreme powers lie in the hands of the
Supreme Court and not in the hands of the people, or their elected
representatives. This impression needs to be removed because our
Directive Principles have laid down the principle of separation of
Judiciary from the Executive, but will it be possible without chang-
ing the composition of the Supreme Court? Without doing it, the
exercise of amending the Constitution in a worthwhile way may
be futile.
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