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Abstract of the Proceedings of the Council of the Governor Gen~ral of India. 
assembled for the purpose of making Laws a.nd Regulations 'Under the 
provisions 0/ the Act 0/ Parliament 14 & 16 Vic., cap. 67. 

The Council met at Simla on Wednesday, the 24th of October 1860. 

PRESENT: 

His Excellency the Viceroy and Gov.ernor General of India, presiding. 
His Excellency the Commander-in-Chief. . 
The Hon'ble H. S. Maine. 
The Hon'ble W. Grey. 
The Hon'bl.e G. N. Taylor. 
The Right Hon'ble W. N. Massey. 
The Hon'ble Colonel H. M. Durand, C:B. 
The Hon'ble W. Muir. 
The Hon'ble H. P .. Riddell. 

MORTGAGES AND TRUSTEES' PROPERTY BILL. 
The Hon'ble MR. MAINE, in moving that the Report of the Select Com-

mittee on the Bill to consolidate and amend the taw relating to the convey-
ance and transfer of property in British India. vested in Mortgagees a.nd 
Trustees, in cases to which English law is applicable, be taken into consider-
ation, said that he had explained on a former occasion that the :Bill was purely 
t~chnical in its character; that it only referred to cases in which English law 
was applicable; that it was founded on English Acts which had been framed 
by a most competent drafts,man, the present Lord Justice Turner, and that 
the Judges of the High Courts thought the Bill wanted. Under these cir-
cumstances he would have asked the Council to pass t~ Bill Bummarily, but 
that, since its publication in the Gazette, the Indian Succession Act had 
como into operation and necessi,tated the changes which he would proceed to 
notice briefly. The chief object of the Bill might shortly be described as 
being to meet the difficulties arising from the devolution of the fiduciary 
interest in property, under the la\vs relating to intestate and testamentary 
8uC<X'.ssion. on a person other tha.n the trustee· contemplated by the creator 
of the trust. These difficulties were formerly in Inaia, and still in England, 
aggravated by the circumstances that tlte devolution of personalty or move-
ables was different from that of realty or immoveable property. This dis-
tinction had happily been abolish~ in India by the Indian Sur..ccssion Act; 
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but, the provisions of that Act did not apply to any will made, nor to any 
intestncy occurring, before the 1st J nnuary i866. It was therefore neccssul·y 
to make the Bill (whioh had been framed, it would be remembered, beforp the 
passing of that Act) apply to two states of. circumstances,-cascs whero 
trustees held under wills made or intestacics occurring before the 1st J anu-
ary, and cases where they held under wills made or intestacies occurring on or 
after that day. The interpretation clause of the Bill, as amended by the 
Select Committee, accot:dingly contained the following provisions:-

.. In the case of a will made 'or an intestacy occurring before the 1st day 
of January 1866,' heir' shall nlean the person claiming an in~rest in the 
immoveable property of a deCeased person under the laws concerning d,.escent 
applicable to such .property :. and • devisee' shall, in addition to its ordinary 
signification, mean the heir of a devisee and the devisee of an heir, and. gen~r­
ally any person claiming an interest in "the immoveable property of a deceased 
person, Dot as heir of such deceased person, but by a title dependent 801ely 
upon the operation of the laws concerning devise and desooDt. 

II In the case of & will made or an intestacy occurring on or after the 1st 
day of January 1866. • heir' shall mean any person claiming an interest in the 
i.mmoveable property of a deceafiM person under the rules for the distribu-
tion of an intestate's estate; and • devisee' shall mean any person taking 
immoveable property under a bequest, and any person, other than an executor 
or administrator, claiming an interest.in immoveable property, Dot as entitled 
thereto under the said rules, but by a title dependent solely upon the operation 
of the laws concerning intestate and testamentary succession." 

Although the Com.mittee had retained the terms" heir" and" devisee " 
as being properly applicable to persons claiming immoveable property under 
intestacieH occurring or wills made before the 1st January 1866, the phras-
eology of the Bill had, in other respects, been made to harmonize with that of 
the Indian Succession Act. .. Hold" and" holding," for example, had been 
substituted for the technical expressions "seized" and "possessed," and 
.. immovcab1e property" for "land" .. real property." The definition of 8tock 
had been altered so as to make it comprise shares in ships registered under 
the Merchant Shipping Act, 1854, or at any port of British India. This was 
in accorda.nce with the Statute 18 and 19 Vic., cap. 91, Section 10. The 
definition of .. High Court" had been altered so as to make the Bill apply. not 
only to the High Courts at the three Presidency towns, but also to the High 
Court: of the North-Western Provinces, and to tlie Chief Court of the 
Punja.b. 
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Ma. MAINE added that he :assumed that, after the 1st J anunry 1860, 
conveyances of immoveables in trust had b0Cn and would always be made, not 
to trustees and their llcirs, but to trustees and :their executors or lldministl'n-
tors j and the difficulties connected with the devolution of the trust property 
would from the nature of the case be practically simplified. 

The Motion wa9 put and agreed to, 

The Bon'ble Ma. MAINE then said that, since the Select Committee baa 
made their report, I), communication had been received from the Local Gowrn-
ment requesting that the, provisions of the Bill should be made applicable to 
the Straits' Settlement. He would ther~foro, with the permission of his 
Excellency, move the fol'lowing amendments:-

That the following words be inserted in Section 1 after lino 9 :-" and 
80 much of Act No. XIV of 1852 (for extending the provisions of Acts XXIV 
of 1841 and XVII of 1843 to the Straits' &lttlement) as extends the provisions 
of the said Section to the Settlement of Prince of Wales' Island, Singapore 
and Malaccaj" that the word II are" be substituted for" is" in line 10 of the 
said Section j and that the words .. or Act" be inserted after "Section" in 
li~s 11 and 13; 

That the following Section be added to the Bill :-

.. 55. On and after the first day of February 1867 (but not till then), the 
powers and authorities given by this Act to the High Courts, shall and may 
be exercised by the Court of Judicature of the Settlement of PrinCf3 of Wales' 
Is)and, Singapore and Malacca, with respect to mow-able and immoveable 
property within the local limits of the jurisdiction of that Court; and, in the 
said Settlement, Section 2 of this Act shall be read as if the words and figures 
"1st day of February 1867' were substituted for the words and figures ' 1st 
day of January 1866.' " 

The 1st day of February 1867 was mentioned in the Section which Ma. 
MAINE proposed to add, as that was the day on which it was intended that the 
Indian Succession Act should come into force in the Straits' Settlement. 

The Motion was put and agreed to. 

The Hon'ble Ma. MAINE then moved that the Bill as amended by the 
Select Committee, with the additional a,mendments now approved, be pas~d. 

The Motion was put nnd agreed to. 
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, TRUSTEES ANDMOR/rGA,~~ES' POWERS BILL. 
The Hon'ble MR. }dAIN.. in m~ving that the :Report ~f the '~lect Com-

mittee on the Bill to give to, Tr~s\ees., MOJ;tgagees a~d other~. ,incases to 
which English law is applicab~e. certain powers now commonly inserted in 
Settlements. Mortgages and Wills, and to amend the la~ of property and re-
,lieva Trustees. be taken into consi~ration. said that this Bill, like tha~ ,:which 
,had 'just ,been passed, was of ~ technical'character. It would only apply to 
cases to which English law was applicable" and ~t had been fra.med on the 
basis of the useful Statutes kno~ as Lord St. Leonards' Acts. The changes 
recommended by the Select Committee in their report, were directed to supply 
certain defects which had been observed in the English Statu~s. 

Section 5 of the Bill, as introduced, provided that monies arising fro.m 
sales by Trustees, should be laid out in the manner indicated in the instrument 
containing the power of sale, and that, until the money was so laid o~t, it 
should be ipvested in Government Securities. The Committte proposed to 
provide further that, -.if the instrument contained no such indication, the 
Trustees should invest the money in the same way, and pay the in~rest to the 
persons to whom the rents of the property sold would have been payable if the 
sale had not been made. 

The Committee had also provided that nothing'contained in Section 10 
should be construed to authorize the mortgagee of a term of years to sell and 
convey the fee simple of the property in cases where the mortgagor could have 
disposed of the feb si.inple at the date of the mortgage. This would preclude 

, the power unintenti~nallygiven, by the, Stat,u!e ~3 and, 24 Vio.~· cap.: ,145, 
Section 15, from which Section 10 of the Bill, as iniroducOO, -h8.d been tran-
scribed. 

In Section 84 the Committee had provided for t~e case of all Trusrees 
r~tiring simultaneously, and also for that of there being two or more 'classes 
of Trustees of the same instrume~t. These were casus omissi in the Bill as 
introduced., and also in the corresponding Section of 'the statute :23' and 24 
Vic., cap. 145. 

,The Committee had retained Section 42, which referred to the distribu. 
tion of the assets of a testator or intestate. after a notice giveQ by his executor 
or administrator. This retention woul4 p~lude the doubts which Ware 
understood to have arisen with regard to the application of the correspond~ 
ing Sect.ion (320) of the Indian Succession Act. 1865. 
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Tho Dill had been made to extend not only to the High Courts in Cal-
cutta, Madras and Bombay, but also to thP Higb Court of too Nortll-'Vcstcrn 
Provinces, and the Chief Court of the Punjab. 

The Motion was put and agreed to. 

The Hon1lle COLONEL DURAND asked whet.her there \vould be any doubt 
as to the precise meaning of the expression " Government Stcurit~es " as used 
in Section 5 of the Bill. 

The Hon'ble MR. MAINE did not think it likely that any such doubt would 
be raised. II Government Securities" was a plirase ·of frequent use in Indian 
Jegislation~, for example, Section 7 of Act VIII of 1855-and meant 
Government Promissory Notes, for the payment of which the credit of the 
Government was pledged. It would certainly not inc~udc shares in the Banks 
of Bengal, Madras and Bombay. 

The Hon'ble MR. MAINE then said that, since he had presented the 
Report of the Select Committee, the Local Government had asked that this 
Bill also should be made applicable to the Straits' Settlement. He would 
therefore, with his ExqellCncy's permission, move the following Mlend-
ments:-

That in Section 1 the following wor~s be added to the definition of High 
Court :-" and the Court of Judicature of the Settlement of Prince of W nIcs' 
Island, Singapore and Malncca." 

That the following Sections be added to the Dill :--

"46. This Act may he called The Trustees and Mortgngees' Powers Act, 
1866. 

"47. On and after the first day of ·February 1867, but not till then, this 
Act shall apply to the Settlement of Prince of Wales' Island, Singapore and 
Ma.lacca; and, in the said S!ttlement, Section 29 of this Aet shall be read as 
if t.he words and figures • first day of February 1867' were substituted for 
the words and figures • first day of January 1866.' II 

The Motion was put and agreed to. 

Thc Hon'ble MR. MAINE moved that the Dill as amended hy the Select. 
Committee, with the additional amendments DOW approved, be passed. 

Tho Motion was put and agreed to. 
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STRAITS' SETTLEMENT COURTS OF REQUESTS' BILL. 
Tne Bon'hlc MR. MAINE, in moving that the Report of the Select Com-

mittee on the Bill to enlarge the jurisdiction of the Courts of Requests in 
the Settlement of Prince of Wales' Island, Singapore and Malacca, be taken 
into consideration, said thnt he would ask the Council to pass the Dill on the 
authority of the Local Government by whom it had.been framed, and at whose 
request it had been introduced. The Code of Civil Procedure did not cx~nd 
to that Settlement, and the procedure set forth in the Bill was different from 
any in force in England, and very diffcr"ent from that with which tlrey were 
familiar in India. The only question was as to whether the Council would 
adopt the recom,mendation of the Select Committee and enlarge the jurisdic-
tion of the Courts of Requests froin 32 to 50 dollars. The Dill, as introduce'd, . 
propos,ed to extend the jurisdiction to suits in which the matter in dispute 
did not exceed the value of 100 dollars; but the Local Government had lately 
represented that the necessity for extending the jurisdiction of these Courts 
to suits in which the matter in dispute might exceed the value of 50 dollars 
had, ceased to exist. The requisite alterations had consequently, with the 
assent of the Gorernor of the Straits' Settlement, been made in the wording 
of the different Sections of the Bill. Fifty dollars were 100 Rupees; 'and as 
the Indian SJ]1all Cause Courts, with which the Courts of Requests in the 
Straits most nearly corresponded, had jurisdiction to a much higher amount, 
he thought that the Council could have no objection to adopt the recommend-
ation of the Committee. 

The Motion was pu~ and agreed to. 
The Hon'ble MR. MAINE then ;moved that the Bill as amended be passed. 
The Motion was put and agr~d to. 

STRAITS' SETTLEMENT, ABKA1U BILL. 
The Right Bon'ble MR. MASSEY., in moving that the Bill for anmnding 

the Jaws for collecting a Revenue of Excise on Spirituous Liquors and In-
toxicating Drugs in the Settlement of Prince of Wales' Island, Singapore and 
Malacca, be taken into consideration, said that on the last day of meeting he 
had explalned the objects of the Bill, and the circumstances under which it 
was introduced. No objection had been made to the changes in the law which 
the Bill, if enacted. would effect-chnnges, he miglit repeat, which had been 
set forth with much minuteness in thc Statement of Objects and Reasons. 
He therefore thought it unneeessa.ry to trouble the Council with any further 
observations. 

The Motion was put and agreed to. 
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The Hon'blc MR. MAINE moved as an amendment that the following 
sentence be added to Scction 1 of tho Dill:-

.. Seotion 53 of Aet No. XIII of 1856 (for regulating the Polico of tli(' 
Towns of Calcutta, Madras and Bombay, and the severnl Stat.ions of the 
Setttement of Prince of Wales' Island, Singapore and Mnlneca), shnll he 
read u.~ if the reference therein made to the said Act No. XIV nf ]851 wt,I'(' 

made to this Act." • 
This amendment was necessary, as tho Dill proposed to repral Act No. 

XIV of 1851, the prescnt Straits' Settlement Ahknrl Act. 
The Motion was put and ngrood to. 
Thc Right Hon'ble MR. MASSEY then moved that the BiH RH ameuded 

be passed. 
The Motion was put and agrE:£d to. 
The Council then adjourned. 

SIMLA, 
TAB 1!.&th October, 1866. 

WHITLEY STOKES, 
Asst. Secretary to tho Govt. of India, 

l10me Dept. (Legislatiz·,;). 

.. o. P. L-No. 17 £, 1>.-31.1.11 . 
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