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COUNCIL OF STATE.
Tiî sday, 27th Sepember, 1932,

The.Cquncil met in the Council,Chamber at Viceregal Lofige at Eleven
of the Clock, the Honourable ]y[r. E. Miller, Clmirman, in the Chair.

QUESTION AKD ANSWER.
R e t r e n c h m e n t  e f f e c t e d  s in c e  t h e  R epcjrt of  t h e  R e t r e n c h m e o t  Com ­

m itt ee  IN D e par t m en t s  of  t h e  GtOv e r n m e n t  of I n d ia .

120. T h e  H o n o u r a b le  Mr. Mi^MOpD SUHRAWARDY : 1 . Will
Government be pl^ed to state whatTctrenchment has been effected since, the
Report of tjhe Retrenchment Committee, in each of the separate departments
of the Government of Ind*a ?

2. Will Government be pleased to state the principle on which this re‘
trenchment has been effected ?

3. Will Government be pleased to state the percentage of reduction in the
higher posts in each department with a pay of Rs. 500 and above ai\d those
below Rs. 500 ?

4. Will Goverijiment be pleased to state what retrenchnient has been made
during the year in the different allowances under the Fundamental Rules ?

5. Will Govern]jnent be pieced to lay on the t̂ ible a full and detailed
statement of the various retrenchments by departments ?

6. Will Government be pleased to state how many Europeans, Angjlo-
; Indians, Indian , Christians, I^dus, Mul^mmadans and Sikhs have been
thrown out of t ,piploy](n̂ i;it in the Pep̂ rtmeujbs of Commerce, Industry and
Labour, Public Works, Department, Delhi, Education, fiealth and
MiHtary, aa a result of this retrenchment ?

T h e  H o n o u r ab le  M r . J. B. TAYLOR : . Sir, with your permission I
i^all answer the six parts of the question together. Retrenchment is a con­
tinuing process and has not yet reached. hnaiity. Government are therefore
not yet in a position to give definite replies to the Honourable M em o’s 
questions.

STATEJJpNT LAID ON THE TABLE.
N u m b e r  o f  E u r o p e a n s , A n g l o - I n d ia n s  a n d  I n d ia n s  in  t h e  d if f e r e n t

P o r t  T r u s t s  o n  Sa l a r ie s  o f  R s. 500 a n d  o v e r  o n  31s t  M a rch , 1932.

T he H o n o u ^ b lk  Mr. J. C. B. DRAKE : Sir, I lay on the table the in­
formation promised in reply to question No. 31 asked by the Honourable Sir
Phiroze Sjethna on the ^Oth Septeimber, 1932.

....( 1 8 7  )
Mercs B
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Statement showing the number of Europeans, Anglo-Indians and Indians as ai 31si 
March, 1932, in the different Port Trusts carrying salaries of Rs, 500 and aboves

Port Trusts.

Rs. 600—999. Rs. 1,000-1,999. Rs. 2,000 and over*

1
1
61

1
61 % j 1

Chittagong .. 4 1 •• 3 •• •• •• ••

Madras .. 6 1 1 6 •• 2 ••

Rangoon .. 16 6 2 41 1 2 6* • •

Bombay .. 25 1 6 27 3 2 6 1

Aden .. 4 • • • • 6

Calcutta .. 22 3 4 47 1 • • 10 ..

Karachi .. .. 7 1 3 12 •• 2 •• ••

♦Two appointmemts abolished after 31st March 1932. 
tOffioers on leave preparatory to retirement have been excluded.

CODE OF CRIMINAL PROCEDURE (AMElJDMENT) BILL.
The H o n o u r a b le  Mr. M. 6 . HALLETT (Home Secretary) : Sir,

I rise to move :
“ That the Bill further to amend the Code of Criminal Procedure, 18&8, for a certain 

purpose, as passed by the Legislative Assembly, be taken into consideration.*’
Sir, it is with some diffidence that I rise to make my maiden speech in 

this Council. My diffidence is increased by the fact that it is my duty to put
before the Council a Bill which though short is of considerable importance
to the criminal administration of this coimtry. I do not claim to be a lawyer
and possibly legal points may be raised. If so, I hope that those Members of
this Council, who a*re more acquainted with legal procedure than I am, will deal
with them. I speak as a layman, and I hope I shall make my points clear at
least to the laymen in this House. I can claim also to have had some practical
experience of the evils which this Bill is designed to meet, for within 
recent years I have held the post of District Magistrate, and the District
Magistrate is frequently coming up against the difficulties of section 526 of
the Criminal Procedure Code. I do not think it is necessary for me to deal
at any great length with the question of how this section came to have its
present form or to detail the form in which it stood in the previous editions
of the Criminal Procedure Code. It is hardly necessary for me to refer to
the discussions which took place in 1923, when the central Legislatures took



upon themselves the Herculean task of amending the Code of Criminal 
Procedure. It is unnecessary for me to refer in detail to the amendments 
that were made in this section during those discussions. My object will 
be to make it clear to this Council that the section as it stands is open to 
very serious objection in that it enables the accused, or a complainant for 
that matter, to delay seriously the trial of a criminal case. I shall try to 
ahow that a mistake wus committed in 1923 and that the present Bill rectifies 
that mistake*

There is one preliminary point which I wish to make quite clear to this 
Council, for it is possible that this point was not suJficiently emphasised in 
1923, and possibly, as the residt of that, the section was finally passed in the 
form in which it now st̂ mds. I have also noticed that in some of the criticisms 
which have been received on this Bill, this point has been raised. My point 
is this. It is recognised in the criminal law of India as embodie4 in the 
Criminal Procedure Code that in certain circumstances it may be desirable 
in the interests of justice that a case should be transferred from the court 
in which it is pending. The groimds on which a transfer can be claimed 
îre clearly set out in sub-section (1) of section 526. This Bill does npt 

in the least affect that sub-section. Nor does it affect the right of “ any 
party interested in a case,” to quote the words of the section itself, that 
is to say, the right of the complainant or the accused to apply to the 
High Court for a transfer on any of the grounds which are specified in the 
first sub-section of this section. That very important right is also not affect­
ed in the least by this Bill, and no attempt has been made to change sub­
sections (3) and {4) of this section. These provide that the High Court may 
act either on the report of the lower Court, or on the application of a party 
interested, or on its own initiative. Sub-section {4) lays down the method 
by which application shall be made.

I now come on to those portions of the section which we desire to amend. 
The only portions which are being changed are sub-sections (5), (6A) and (S) 
and (9), The main change, however, is in sub-section (<S), and the other 
changes are merely subsidiary to the changes made in that sub-section. What 
is the effect of that sub-section as it stands at present ? An accused can at 
any time during the pendency of the case, from the time when the first 
witness is called for the prosecution till a Magistrate is about to deliver 
judgment, say to the Court by which he is being tried, “ I intend to apply 
to the High Court for a transfer of this case from your file He need not 
adduce any reason ; he need not specify the grounds on which he intends to 
make that application. As soon as he makes that statement, all discretion 
is taken away from the Court, and the Court is bound to adjourn the case 
for—I quote the words of the section—

** such a period as will afford a reasonable time for the applicaticm to be made and 
order to be obtained thereon.”
In the case of places far remote from the seat of the High Courts that may 
mean a delay of two or three weekŝ  This, however, is not the only or even the 
main objection to the section as it is. The accused or the complainant can 
^ te  his intention to the Court ipany times during the pendency of the case, 
and on each and every occasion the same procedure applies, that is to say,
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[Mr. M. G. Hallett.]
Court is deprived of all discretibti and has to adjourn tie 6iase for a fi^sotiable 
tiiiie. Further, and this is perhaps the worst part of the section, there is no 
obligation whatever on the party which has notified its intention of moving the 
High Court to take any such action. He may notify his intention atid then 
merely wait. He thus secures an adjournment, possibly for some rather ini- 
proper purpose, and he need not go to the trouble or expense of moving the 
High Court at all. In my experience as a District Magistrate I have cottie 
across far more cases in which an accused has secured a<i adjournment in this 
way and has failed subsequently to make any application to the High Court 
than cases in which he has actually made any such application.

1 find too that this opinion of mine has been corroborated by a report of 
tlî  Government of Bengal in 1928 when it was pointed out that out of 69 cases 
in which an adjournment had been obtained in this way the High Court was 
only actually moved in eight of those cases. An accused may have various 
riaM>ns for endeavoiiring to delay the trial of the 6ase. The Honourable the 
Law Member gave his own experience of a case in which he himself had been 
employed. The case was a simple one and should have been completed in 
four or five days. The case actually took months because of the tactics 
adopted by the accused. The reason iot these tactics was—as frequently 
happens, thanks to this section—that the accused wanted to get at the witnesses 
for the proseimtion. Fortunately in this case he was unsuccessful because the 
case depended on documentary evidence. I itiay quote a similar case from 
my oM  experience. A Municipal Tax Collector was prosecuted for embezzle­
ment of municipal funds. The case wa6 perfectly simple and straightforv̂ ârd, 
but he succeeded ill dbtaining five or sii adjbiimments under the J>rovisions of 
this section, and he had been particularly active in obtaining adjournments 
because he knew the Magistrate before whom he Was being tried Was being 
transferred from the district. The Magistrate was transferred without com­
pleting the case. The case then went to another Magistrate. I came across it 
two or three months later and the accused was adopting the same tactics and 
the case had lasted at least 1J years or possibly longer. In that case the accused 
was not trying to tamper with the witnesses, but ju&t think of the time and 
money that was wasted on a simple case merely because the accused did not 
choose to allow the Magistrate to complete the trial.

I have given my own expereierite, but Honourable Members may like to 
hear some bf the opinions which we have received both from thie High Courts 
of Ihdia and also from Local Governments. The tnost istriking condemiiatioii 
of this settion is given by Mr. Justice Lort-Williams of the Calcutta High Cotirt 
bf Judicature. This is an extract from his judgment:

“ Since the enactment of the amended section, notifications have beteh givfen in mtwt 
oases with the sole object of compelling the Magistrate to grant unnecessary adjourn­
ments against his will and proper judgment, or simply to retaUate upon him, out of spite, 
on account of some real or fancied grievance. And applications even when made honestly 
And seridu^y, are made upon the most abisurd gibundsi such as that the Magistrate has 
excluded, or included certain evidence, or has sat laite, or i^used adjoummmta, or bait 
or otherwise has ê CTciped the discertions given to him and performed the duties imposed 
on lum by law but has dpne so in some way not altqeether pleasing to the applicant. liven 
the tone of his voice and the expression of his face Mve b^n urged as grounds for th^> 
fet.” .
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There have been similar condemnations of the section by Judges of the Allahabad 
and of the Madras High Courts, but I need hardly trouble the Council with 
reading them in detail. Local Governments and local officers have been equally 
condemnatory of the existing law and complaints were put forward very soon 
after this amendment was made in 1922 or 1923. The Government of Madras 
pointed out that:

“ The privilege granted therein is being abused as the amendment can be used by 
UDScrupulolis persons to retard the course of justice.”
Similarly the Government of Bengal repoited that the section is abused by 
parties who want either to win over or to intimidate the witnesses. A siiiilar 
complaint was made by the Punĵ ib Government. I have seen a report of a 
case in which the accused was under trial for over a year and a half and at the 
end of that time he absconded.

I think I hscve said enough—and these quotations I can multiply a hun­
dredfold if tĥ  Coflneil so desires— t̂o show that the section as it stands is open 
to scriotts abuse. Delays are always dangerous in criminal cases, are harassing 
to th  ̂parftieff fltnd also to the witnesses. Adjournments are obtained under this 
Section as it stands often for the purpose of tampering with witnesses, often 
with the object of harassing the opposite party and putting him to unnecessary 
expense in the hope of tffing him out and exhausting his resources ; some­
times atpplicationa for adjournment are made merely with the object of delaying 
ant inevitable conviction, and in such cases, as I have mentioned, there is great 
lote of time and of money to Government. It is not only the prosecution who 
may tmffer in these eases but also it may happen that the accused suffers very 
sefVeTely. Again I may quote an extract from the judgment of Mr. Justice 
Lort-Williams:

“ What is perhaps a worse blot upon the sub-section is that it enables a vindictive 
complainant, adopting similar tactics, to harass and ruin an innocent person who has 
been a6cti6ed and id npon trial but who for similar reasons can never be acquitted except 
with the complainant’s consent.”

Finally, this procedure puts the Court in such a very ignominious position 
tiiat the accused or the complainant can dictate to the Court as to by whom, 
when and where the case shall be tried.

I think I have explained sufficiently fully the mischief which this Bill is 
designed to meet. Before I diacusa the remedy proposed, there is one subsi­
diary point to which I must refer. When the Code was amended in 1923, a 
clause was inserted which it was hoped would prevent the abuse of the privi­
leges granted by this section. It was provided in sub-section (6A) which was 
inserted at the time that if the High Court found an application to be frivolous 
or vexatious, it could order the applicant to pay by way of costs to any person 
who has opposed the appL'cation Skixy expenses reasonably incurred by such 
person in consequence of the application. That safeguard, however, in the form 
in which it was provided has proved ineffective. To the layman it might appear 
to be sufficient, but actual practice has shown that it is not. It has been criti­
cised by Mr. Justice Lort-WilUams as beii\g wholly illusory. It does not of 
course meet the cases to ŵ hich I have referred wliich are only too frequent in 
which the accused or complainant does not actually go before the High Court, 
but even in cases in which the High Court has been moved, it has not been
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found possiye to impose costs whicli really could compensate the opposite 
party for the trouble and inconvenience to which he had been put or which 
would tend to deter people from making frivolous and vexatious applicationa, 
although that was the intention of the section. It was held in fact by a High 
Court that if the application was opposed by a salaried law officer of Government 
no costs shall be given as no expense had been incurred in consequence of 
the application.

What then was the remedy proposed in the Bill as introduced in the 
Assembly ? It provided that this special procedure of compulsory adjourn­
ment will on̂ y be applicable in the case of a notice given before the trial actually 
begins. It was thought that in most cases when a transfer is justified the 
party concerned should be aware of the reasons for it at that stage. It further 
provided that the case should not stop immediately. It merely provided that 
the Couit should not proceed to the stAge at which the accused has to dis­
close his defence until a reasonable time has elapsed to enable him to obtain 
an order, that is to say, that the Court should proceed to record the prosecution 
evidence and it was hoped by this means to avoid the mischief which I have 
described of tampering with witnesses. It appeared to Government that such 
a provision was fair both to the prosecution and to the accused. The accused 
still retains his ordinary powers imder sub-section (3) of section 526 to move 
the High Court at any stage of the proceedings. But, under the Bill, as in­
troduced, unless he notifies the Court before the commencement of the trial 
the Court would not be under any obligation to adjourn the proceedings. 
By this means, the initiative would be restored once more to the Courts where 
I venture to think it certainly ought to reside. A further provision 
of the Bill sought to meet the point which I have mentioned before, regarding 
compensation for frivolous and vexatious applications. This section was 
redrafted so as to make it quite clear that the High Court could grant com­
pensation.

When the Bill was under consideration in the Legislative Assembly, 
the main criticism of it was that it might cause a certain amount of hardship, 
that there might be cases when a party to a case was justified in, and hid 
good grounds for, moving for a transfer during the pendency of the case. 
Circumstances might arise during the case which gave rise to a bona fide ap­
prehension in the mind of one party that he would not get an impartial hear­
ing. The section accordingly was revised and instead of providing that the 
compulsory adjournment should only take place if the application was made 
before the case was started, it was provided that there should be an adjourn­
ment if any party interested intimates to the Court at any stage before the 
defence closes its case that it intends to make an application under this section. 
Having made that concession to meet hard cases, it was necessary also to 
impose certain safeguards. In particular it was necessary to put a stop as 
far as possible to mala fide notifications and to prevent a party to a case obtain­
ing an adjournment on a pretext of moving the High Court and then failing 
to do so. That, as I have explained, is the most frequent course of action. 
It was necessary also to prevent a party to a case making more than one ap­
plication. To meet the first point, i.e., to put a stop to cases in which no 
application is made to the High Court, it has been provided that the Court may
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direct the party to execute a bond which can be forfeited if he fails to carry out 
his expressed intention of moving the High Court. The bond is limited to 
Rs. 200, which is a very reasonable and barely adequate amount. It is also 
to be noted that the accused or the complainant, if he is called on to execute 
this bond, does not have to give any surety. He is thus saved any trouble 
or possible harassment by looking round for someone to stand bail for him. 
To meet the second point, it has been provided that the Court shall not grant 
a second adjournment. A further amendment, which was made during the 
discussions in the Assembly, was that instead of allowing the High Court full 
discretion as to the amount of compensation to be granted if they found applica­
tions to be frivolous or vexatious it has been provided in the Bill that the com­
pensation should be limited to Rs. 250. I myself should have preferred to have 
left the question of the amount of compensation entirely to the discretion 
of tike High Courts, for the High Courts of this country can certainly be trusted 
not to abuse a power of that kind. Apart from that there is no need to take 
objection to the clause. A compensation of Rs. 250 will considerably help 
the injured party and will, I hope, serve to deter dishonest litigants from 
putting forward frivolous applications. The Bill as it comes before us will 
thus, I hope, prevent the evils which arise from the present section. It will 
expedite the trial of criminal cases and will tend to prevent any miscarriage 
of justice. It will not, however, in any way deprive a party to a case of the 
right he at present enjoys of moving the High Court for a transfer. It will 
give him full time to do so once during the pendency of the case. It must also 
be noted that the ordinaiy power of the Court to grant an adjournment under 
section 344 of the Code for any reasonable cause is not in any way affected and 
in fact, after discussion in Select Conmiittee, a clause was inserted to make 
that point perfecitly clear and definite. It is also to be noted that the High 
Courts still have power to stay proceedings even though the law does not com­
pel the Court to grant an adjournment. These provisions all help the honest 
litigant. The clause will, however, penalise the dishonest litigant, for if he 
applies for an adjournment to secure a transfer and does not move the High 
Court, if he merely tries to delay the case by this trick, he will be liable to 
forfeit the bond of Rs. 200 which he has executed ; while if his application is 
found by the High Court to be frivolous or vexatious he will be liable to com­
pensate the opposite side.

Those in brief are the provisions of the Bill now under consideraticm. 
I trust that this Council will agree that a mistake was committed in 1923, 
that a definite evil exists, that both judicial and executive authorities through­
out the country have emphasised that evil, and that this Bill will, we trust, 
rectify that evil. (Applause.)

T h e  H o n o u r a b l e  D iw a n  B a h a d u b  G . NARAYANASWAMI CHETTI 
(Madras : Non-Muhammadan): Sir, I rise to support the passage of this Bill. At 
the outset, I venture to point out that it was very unfortunate that when the
1923 Act was on the anvU, this Council should have thought fit to reject the 
amendnaent passed by the Legislative Assembly which sought to remove, at 
least to some extent, the abuses resulting from the conferment of the right 
of compulsory adjoumm^t on the accused. However, as the amending 
Bill has been passed by the Legislative Assembly, after a k^n scrutiny of its
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provisions in the Select Committee, I should think, we should without ,muĉ  
ado accept this Bill.

I confess that the details of the Bill are admittedly technical, and i)pt 
being a lawyer, I cannot enter into or expatiate on the subtleties of the law 
in question. But, one thing is abundantly clear, from a perusal of the opiftipM 
of various Judges and eminent lawyers, that the right of compulsoiy adjpurn- 
ment conferred on the accused by the Act of 1923 has led tp grave abuses. 
It has resulted in many case in the obstruction to the proceedings of the Court 
by the accused at any time he chooses, and not infrequently on the most 
frivolous and absurd grounds. I would quote here the opinion of the Jate 
Honourable Mr. Justice Coutts Trotter, an eminent Judge of the Jkl̂ ulraiSiHigh 
Court, in this connection, which was published at page 92 in Eaperiy, cijrcu- 
lated to this Honourable House before the amendment of the Act in;l923 ;^s 
passed. His Lordship said :

“ I regard the suggested safeguards against frivolous applications for tranedfer as 
wholly inadequate. The proper remedy in my opinion would be to abolish the light al­
together. It implies a distrust of the magistracy on the part of the ^^ph,
however well-founded when the Code was drawn up ongî ialLy, is not ,warr^t^jQOw. It 
undermines the authority of the magistracy by opening the door to reckless and baseless 
charges of partiality and corruption against its members and it enormously increaeieis the 
facility for that procrastination and adjournment which are the bane of Indiaa legal pro­
ceedings. In my three years’ experience as an Indian Judge (the opinion wiw givc^^ 
1918), I have not yet come across an application for transfer î I;uph,ap|>eiî  ̂to tjo haye 
hny substance in it and I should have thought that a plain case of p^iaiity coidd l>e set 
right on appeal or revision.”

Even today, at least four of the Honourable Judges pf t̂ he Calcutte I^ h  
Court share that view. I would quote the opinion of the Honoijiraible Ifc. 
Justice Lort-WiUiams in this connection. He observes :

“ Various attempts have been made from time to time by Judges to mitigate some of 
the absurdities of the position created by this section. However praiseworthy these : at­
tempts have been made to make the section sensible, in our opipion  ̂ithey wjsrei not justi­
fied by its terms * ♦ ♦ ♦ The abuses nu^e possible by the ̂ tion
be cured in these ways. The only remedy is by way of funendii  ̂ legislation 
trust will be undertaken at the earliest possible moment. It s^uld be provid^ that 
no application for transfer will be heard unless it is made sufficiently early to aQow tiine 
for the orders of the High Court to reach the Subordinate Court before the day fixed for 
the trial * * * * ♦ ,

Very often, the accused stops with sepuring the adjournment and dpes 
not go to the expense of moving the High Court at all, and he need not under 
the existing law adduce any reason.

Recounting from personal experience, the Honourable the Law Member 
said in another place that a case which ought to have been finished in four 
or five days took three and half months on account of the accuf^ using iiie 
right of compulsory adjournment and desisting every time from moving the 
High Court. Such action protracts the proceedings and deviates the course of 
law. I would go further and say that it defeats the very purpose of law 
For instead of the normal procedure of the Magistrate trying the accused, the 
accused is given an opportunity— Î should say endless opportunities-^f trying 
the Magistrate before the High Court.
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This Bill, Sir, seeks to remove these abuses, to dispense justice in a speedier 
wiy^iTninftting all unnecessary and vexatious delay and to reconcile the ends 
of Justus with the rights of the accused. Tliat being the wholesome object 
of this Bill, I heartily welcome it, and I hope the House wiU pass it.

The Honourable Sir MANECKJI DADABHOY (Central Provinces : 
Nominated Non-Official) : Sir, though I have not been in actual touch for 
many years with the administration of criminal justice I feel I can claim to 
speak on this Bill on accoimt of my long professional connection. This Bill 
seeks to make a very significant change in the administration of criminal 
justice in this country. In an important provision of the Criminal Procedure 
Code it aims at substituting dispensation of speedy justice for dilatoriness and 
frivolous excuses on which criminal trials have been postponed from time to 
time. This Bill, though a simple one, is a very important measure. Honour­
able Members must have noticed that as it emerged from the Select Committee 
it has been much modified from the original cast of the Bill. I should per­
sonally have preferred if the Bill as originally introduced had been put on the 
Statute-book, but unfortunately, to meet the idiosyncrasies of many lawyers 
and people who cavil over trMes, Government in the Select Committee had 
to give way, and a compromise measure has been produced. In order to 
understand exactly the grave alterations we are proposing in this BiU it is 
necessary for a moment to consider the position of the law as it stood in 1884 
and after that period. For a long period between 1884 and 1923 when the 
amending Act XVIII of 1923 was introduced, the practice of asking for ad­
journment in criminal cases was not very objectionable. At that time it was 
essential that the application should be made before the commencement of the 
hearing and the Public Prosecutor or the complainant or the accused, as the 
case may be, must express his intention to make an application to the High 
Court for transfer of the case and the trying Magistrate had discretion in allowing 
a reasonable time, and in many cases he recorded evidence up to the conclusion 
of the prosecution evidence or the framing of a charge and before the disclosure 
of the defence. The law then stood on such basis. But in 1923 an important 
alteration was made. I do not propose to weary the Council with the chequered 
history of this section. I may tell you, however, that it has formed the subject- 
matter of discussions of a very important Committee, which was known as the 
Lowndes Committee—he was one of the ablest of Bombay lawyers, and was 
the Law Member of the Government of India and presided over that Com­
mittee. The whole of the Criminal Procedure Code was considered by that 
Committee, and this provision was also considered at that time. But after 
the Bill was tossed about in the Assembly and the Council of State with vicis­
situdes of fortune, the Bill ultimately known as Act XVIII of 1923 was passed. 
Unfortunately, that Act went beyond aU possible expectations. That Act 
provided that if an application for transfer was made at any time in the course 
of an enquiry or trial or before the commencement of the hearing of an 
appeal, the Court shall adjourn the case or postpone the appeal. Honourable 
Members will see from this that the trying Magistrate has no choice what­
soever under the Act of 1923. Instantly an application is made or the inten­
tion is notified to make an application to tjbe High Court, the Magistrate 
automatically becomes functm officio and so far as the trial of that case is con­
cerned, he has no discretion. He has no power. He is simply a tool in the 
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luuids of the Ktigants. The accui^ or Ae complainant can lead a Magistrate 
by his nose and stop all proceedings in that trial. The result 
was that this power was so much abused for years together an<} 
the administration of criminal justice in this country was so often terribly 
and tremendously defeated that the Grovemment found it impossible to conti­
nue with such a state of affairs and it was found absolutely obligatory to amend 
that measure, and the new Bill which is now before Honourable Members is 
the way in which the Select Committee have modified the provisions and this 
Bill is now before the Council. The present Bill in other words proposes to 
restore the position as it stood before 1923.

I shall only briefly refer to the gross injustice, to the gross abuse and delay 
caused by the operation of the Act of 1923. In the first instance, under that 
Act when an application was made the Magistrate had no jurisdiction to inquiry 
whether the application was a hona fide one made for the purpose of furthering 
the cause of the accused or the complainant as the case may be or that it was 
a genuine application made with the genuine object of approaching the High 
Court for the purpose of making a traixsfer or that it was a frivolous and a 
vexatious application made to frustrate and delay the dispensation of justice. 
The Magistrate was powerless in the matter and no sooner an intentioi; to 
apply for a transfer was expressed he was bound to grant the application and 
the further corollary of such a law would be noticed in the fact that the accused 
or the complainant as the case may be was not competent to make one single 
application only, but he was permitted to make an unlimited number of applicar* 
tions from time to time, with the result that ordinary cases which could have 
been finished in four or five days often took months to dispose of, and the result 
was that the work of the Magistrates was so much clogged and impeded and so 
deliberately obstructed in this manner that it became hopeless for trying 
Magistrates to manage their criminal files. But not content with this the ab­
surdity of the old law of 1923 contained in the fact that no guarantee of any 
kind, no condition of any kind, was required from the accused person that he 
would as a matter of fact make an application to the High Court; no such gua­
rantee was permissible. In fact he could make an unlimited number of applica­
tions and there was no obligation, legal or otherwise, on his part to approach 
the High Court. You can easily realise to what extent the abuse can be aggrai- 
vated in a joint trial by unscrupulous accused persons. You will see to what 
ridicule and contempt the law of the country is subjected to by a measure of 
such description. In nine cases out of ten the accused person never approached 
the precincts of the High Court and Honourable Members might perhaps inquire 
what was an accused person to gain by making such applications and delaying 
the conclusion of the case in which he was either on bail or as an under-trial 
prisoner in jail. To lawyers the explanation is obvious. This was done with 
two objects. The first object was that no sooner an accused found in a tri^ 
tjiat evidence was going against him, that hostile evidence was being recorded 
and he found that he could not break that witnsess by cross-examination,, hie 
thought the only way was to break the next witness who would come to corrobo  ̂
rate the evidence of the prior witness. With this object in nine cases out of ,tea 
in order to gain time to corrupt and tamper witnesses this sort of practice 19 
resorted to and I am very sorry to. say thfit in ̂ iany cases dishonest practitioner®
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also encourage and support that practice. This is one main cause. The other
important cause is this. The accused against whom adverse evidence was re­
corded if he only heard the news or rumours of the transfer of that Magistrate
he would deliberately go on times out of number making a series of applications
ifi the hope that in the meantime the trying Magistrate may be transferred to
some ot^r district and he may have the pleasure of a (fe trial. There
are other reasons also which actuate accused persons in asking for similar
transfers and I do not propose to weary the Council with any further
description of such reasons. Now, in order x,o avert this danger and to ensure 
^>eedy trial the present Bill has been brought forward and the most important
<dause of the Bill is clause 2 (c) and nobody can possibly say that this clause as 
framed is likely to cause any injustice or inconvenience or hardship to an
irocused person. I am only sorry, as I said before, that the Bill as first intro- 
d^tjcd'has not been approved by the Select Committee and placed on the
Statute-book. Under this amended clause if any party interested intimates to - 
the Court at any stage before the defence closes that he intends to make an 
acpplication under this section, the Court shall upon his executing, if required, a.
Bond without sureties of an amount not exceediag Rs. 200 that he will make
such application within a reasonable time to be fixed by the Court adjourn
the case fox such a period as will aSord sufficient time for the application to
be made. In fact this provision seeks to substitute discretionary power with
certain limitations for compulsory power to transfer the case. That is all the
difference. However, the main point in this clause, Honourable Members
wiir notice, is that the application must be made before the defence closes itŝ  
case. Once the defence has closed its case, no transfer could possibly be given.
Proviso to this clause makes it perfectly clear that the Court will not be bound'
to adjourn the case upon a second or subsequent application. Now the exist­
ing! practice has rather so tarnished the fame of the administration of criminal
justice in this country that the alteration of law is not only requisite but essen­
tially necessary. I have heard a great deal said both in the press and in the
other House that the passing of this Bill is going to cause considerable hard­
ship to accused persons, that it would curtail their rights, legal rights and
privileges, aoid that it will end often in failure of justice and the conviction  ̂
penrhapa of hcMieet persons. I can assure Honourable Members that I have no
apprehensions of any kind in that direction. On the other hand, I feel perfectly
ocxnvinced that the substitution of the present law will have a wholesome
effect on the administration of justice in this country. It will ensure speedy;
trials and it will result in no inconvenience, or hardship to any accused person 
imder trial.
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It must be remembered that this law does not in any way take away the
powers of the High Court for granting a transfer. The Act of 1923 which
had the effect of stopping all proceedings in Courts at the will of the accused
wias one of the methods by which the accused could apply to gain time but
there are other effective provisions in the Code of Criminal Proceditre under
which the High Courts have full rights and powers to transfer any case when- 
a proper case has been made out. In the first instance, under clai»e 3 of
tMs very section which is sought to be amended, the accused retaina his ordi-.
nary right to move the High Court at any stage of the proceedings. Agaiaiiai



[Sir Maneckji Dadabhoy.]
trial Court is also empowered to postpone or adjourn the trial of any case 
under section 344 and I may briefly recall that section to Honourable Members:

“ If from the absence of a witness, or any other reoeonable cause, it becomes necessary 
or advisable to postpone the commencement of, or adjourn any inquiry or trial, ihe Court 
may, if it thinks fit, by order in writing, stating the reasons therefor, from time to time 
postpone or adjourn the same on such terms as it thinks fit for such time as if considers 
reasonable, and may by a warrant remand the accused if in custody.”

The provisions of this clause are wide enough to prevent the perpetration 
of an injustice in soUtary cases. Then agaiu, there is the provision of 561A 
which gives further protection. That is the inherent power of the High Court. 
But the High Court will not exercise its inherent power when there is an express 
provision of law and therefore there is adequate protection in that connection 
too.

Then, Sir, the High Court’s powers are absolutely untouched by this Bill* 
The power is given to the High Court under the Charter Act, section 15 to 
transfer any case from any Court to any other Court. Powers are given to 
the High Courts under Letters Patent to transfer cases from one subordinate 
Court to another subordinate Court. And there is also section 439 of the 
Criminal Procedure Code. And in addition, as Honourable Members are aware, 
there is also section 107 of the Government of India Act. The revisional 
jurisdiction of the High Court is uneffected and can exercise all powers whether 
this BiU is passed or not. In face of aU these many provisions and facihties 
it is almost nonsensical to say that the rights and privileges of the accused 
wiU be curtailed and they will be subjected to any hardship.

Sir, this Bill has been brought forward by Grovemment not on theoretical 
grounds, but on proof of actual experience and after mature consideration. 
I must say that this measure ought to have been brought by Government long 
ago. The Government is responsible for the delay in introducing a salutary 
measure of reform. This measure has been brought forward on the unanimous 
recommendation of eminent Judges of the various High Courts and also on the 
strength of the unanimous recommendations of all provincial (JovemmentB. 
A measure like this therefore needs no recommendation and I have not the 
slightest doubt that this Coimcil will unhesitatingly give its adherence to this 
measure and its full measure of support.

The Honourable Khan Bahadur Chaudri MUHAMMAD DIN (East 
Punjab : Muhammadan) : Sir, the present system of criminal justice in India 
is most complicated for this country and results in inordinate delay. Any 
attempt to simplify the system should have the whole-hearted support of this 
House. Justice delayed is justice defeated. The other day on the floor of 
this House the Honourable Mr. Hallett told us that the Government of India 
had already spent 16 lakhs on the Meerut case and we know that the end is 
not yet in sight. Section 526 of the Code of Criminal Procedure as it stands 
at present has been liie cause ot serious delays and many evils in the criminal 
administration of this country and the amendment proposed by the Govern­
ment of India to check the abuses is to be welcomed. I therefore support the 
BiU.
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The Honourable Mr. M. G. HALLETT : Sir, as might have been anti­
cipated, the Bill has received support from all quarters of the House.
There is no need for me to say more.

The Honourable the CHAIRMAN: The question is:

** That the Bill forther to amend the Code of Crimuial Procedure, 1898, for a certain 
purpose, as passed by the Legislative Assembly, be taken into consideration.*’

The motion was adopted.
Clause 2 was added to the Bill.
Clause 1 was added to the Bill.
The litle and Preamble were added to the Bill.
The Honourabi^ Mr. M. G. HALLETT : Sir, I move :

“ That the Bill, as passed by the L^islative Assembly, be passed.”

The motion was adopted.

CODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL. 199

The Council then adjourned till Eleven of the Clock on Wednesday, the
28th September, 1932.
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