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LEGISLATIVE ASSEMBLY.
Thursday, 12th September, 1929.

The Assembly met in the Assembly Chamber at Eleven of the Clock,
Mr. President in the Chair.

QUESTIONS AND ANSWERS.
ConpiTiONS OF EDUCATION IN AJMER-MERWARA.

428. *Maulvi Muhammad Yakub : (a) Is it a fact that a Committee—
Primary Education Committee—appointed by the Government of India
visited Ajmer to inquire into the conditions of education in Ajmer-Mar-
wara

(b) Isit also a fact that nearly all the Muslim witnesses gave eyidence
that the Education Department of Ajmer-Merwara is predominated by
Hindu spirit ¢

(¢) Is it a fact that, although the court language in Ajmer-Merwars is
Urdu yet systematic efforts have been and are being made by the Education
Department to train teachers in the Normal School in Hindi as their first
language {

(d) Will Government please say if they issued instructidns to the Kdu-
cation Department to teach Hindi as first language in preference to Urdu ¢
If so, when ; if not, why is importance attached to Hindi and why is
Urdu neglected ¢

Bir Frank Noyce: (a) Yes.
L)

(b) The Committee has not yet reported to Government.

(¢) and (d). Inquiries are being made and the information asked
for will be furnished to the Honourable Member later. -

Rai Sahib Harbilas Barda : Is it not a fact that both Hindi and
Urdu are court languages in Ajmer-Merwara, and that plaints and
petitions written in Hindi and filed in the Courts are accepted just as those
written in Urdu

8ir Frank Noyoce : I should not like to give an authoritative reply
to my Honourable friend’s question ; but I believe the facts are as be
states,

Rai Bahib Harbilas Sarda : Is it not a fact that the Normal School
has been in existence in Ajmer for the last fifty years, and that Hindi
has always been the first language taught in it ¢

8ir Frank Noyce : I cannot tell the Honourable Member how long
the Normal School has been in existence, but it has been in existence for
a considerable time, and I believe it is a fact that Hindi is the first
language taught in it,

Rai Sahib Harbilas Bards : Is it not a fact that in the primary
schools in Ajmer-Merwara, Hindi has been the first language taught in

(e )
L9OPB(LA) A
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the district ever since the British Government established the public
school system of education in Ajmer-Merwara !

Mr. President : The Honourable Member should give notice of such
questions.

Dr. B. 8. Moonje : What is meant by the words ‘‘ Hindu spirit *’ in
art (b) of the question to which an answer has been given by the
Jonourable Member ¢

Sir Frank Noyce: I think that that question might be more fitly
ut to the Honourable Member who asked the original question. My reply
Eas been that the Committee has not yet reported to Government.

Dr. B. B. Moonje : The question put is that the Department is
¢« predominated by Hindu spirit *’." The Honourable Member must have
understood its meaning before replying to it. I should therefore like to
know what is meant by it and what the Honourable Member understood
by it. That is why I am asking this question : does it mean that educa-
tionally competent men are not to be taken on the Committee if they
happen to be Hindus and not Muslims 1

8ir Frank Noyce : The original question was ‘‘ Is it also a faet
that nearly all the Muslim witnesses gave evidence that the Education
Department of Ajmer-Merwara is predominated by Hindu spirit 7"’
I am obviously not in a position to reply to that until I have seen the
evidence of the Muslim witnesses : that has not yet been received by
Government,

* Maulvi Mohammad Yakub : Will the Honourable Member take the
trouble to read the evidence and draw his coneclusions from that ?

Bir Frank Noyoce : I shall study the evidence very carefully in due
course,

. L
ANTI-IsLAMIC LITERATURE IN THE LIBRARY OF THE NORMAL SCHOOL, AJMER,

42’_9. *Maulvi ‘Muhammad Yakub : (a) Is it a fact that during the
examination of Mirza Abdul Qadir Beg, M.A., LL.B., Pleader, Ajmer, by
the Primary Education Committee, it transpired that the library of the
Normal School which is an institution maintained by Government from
public revenues, is full of anti-Islamic literature ?

(b) Is it a fact that the following books were found in the said
library :—

(1) ‘“ Allah Miyan ke Hathkande '’,
(2) ““ Quran ka pol *’,
(3) ‘* Rasool ki pothi ** ?

(¢) Is it a fact that such anti-Tslamic literature in the library of a
Government institution was purchased from public revenues ¢

(d) Wi‘ll Government please state who purchased such books and which
officer sanctioned the purchase of such books and who passed the purchase
bill for payment ?

“(e) Will Government fElemae state whether they propose to take action
apuinst the educational officers who purchased such books ?
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8ir Frank Noyoe : (a) The library certainly had some literature of
a propagandist character.

. (b) Of the boeks mentioned, the only one produced was entitled
‘“ Allah Miyan ke Hathkande ’’. Nothing is known about the other two
books mentioned, but inquiries are being made,

(c) and (d). Inquiries are being made.

(e) This will be considered when the inquiries have been completed.
Mr, Gaya Prasad Singh : Is that first book proscribed, may I know Y
Bir Frank Noyce : I cannot say.

Rai 8ahib Harbilas 8arda : Is it also a fact that ‘‘ Mother India '’,
conlaining an attack on the Hindu religion and customs, was placed in
the library during the time of the late Muslim Headmaster, who is now
under suspension !

Bir Frank Noyce : I do not know, but I shall be glad to make in-
quiries in connection with the other inquiries that are being made.

Promorion or Munsat Gaya Prasap, Depury INspEoTOR OF BoHOOLS,
AIMER-MERWARA.

430. *Maulvi Muhammad Yakub : (a) Is it a fact that Munshi Gaya
Prasad, the Deputy Inspector of Schools, Ajmer-Merwara, has recently been
promoted to the grade of Rs. 150—200 1

(b) Is it a fact that this grade now held by this officia] did not exist,
but a lower grade was raised for him specially and he was appointed to ft ¢

(¢) Isit a fact that this official is merely a vernacnlar middle-trained
man and does not know English at all !

(d) Will Government please state how many non-gazetted posts of
Rs. 200 or over are there in the Education Department of Ajmer-Merwara-to
which trained graduates in the Ajmer-Merwara endre can aspire {

(e) Will Government please state what is the number of trained gra-
duates holding posts in the Education Department of Ajmer-Merwara with
salaries below Rs. 150—200 1

(f) Is it o fact that this Munshi Gaya Prasad, Deputy Inspector of
Schools, is the same official about whom an interpellation was made in the
Assembly in 1926 when he was a Sub-Deputy Inspector ¢

(g) Isit also a fact that the Government’s answer was that there was
no proposal to give him a higher grade !

(h) Will Government please state the grounds on which there was no

proposal in 1926 to raise Munshi Gaya Prasad’s grade and the grounds
which necessitated the raising of his grade in 1928 ¢

Bir Frank Noyoce : (a) No ; the new grade is Rs. 100—10—200.

(b) The reply to the first part is in the affirmative and to the second
in the negative. For administrative reasons the pay of the post was
revised.

(¢) and (f). Yes.

(d) Eight. S
LOCPB(LA) * A2
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(e) Nine.
(g) The question asked in 1926 was whether it was proposed to promote

Bim to a higher post carrying a monthly pay of Rs. 600, and the answer
was in the negative.

(k) Please see replies to (b) and (g).

Rai Sahib Harbilas Sarda : Is it a fact that the Primary Education
Cuiimittee, when it went to Ajmer-Merwara and inspected the schools
throughout the distriet, found Mr. Gaya Prasad a most ocompetent
officer ¢

(No answer was given.)

ALLEGATIONS AGAINST MUNSHI GAYA PRASAD WHEN IN CHARGE OF THE CENTRAL
GIrLS' SCHOOL, AJMER.

431. *Maulvi Muhammad Yakub : (a) Is' it a fact that about {en
years ago, when Mr. Miller was Inspector of Schools in Ajmer-Merwara,
the charge of the Central Girls School, Ajmer, was taken away from the
said Munshi Gaya Prasad ¢

(b) Isit a fact that this charge of the Girls’ School was taken away by
the special order of Colonel Patterson, the then Director of Public
Instruction and Commissioner of Ajmer-Merwara {

(¢) Is it a fact that the order of Colonel Patterson for taking away
this charge was the result of his personal visit to the Girls’ School with
Mt Miller for inquiry into certain allegations made against the conduet
of this official in his dealings with the Girls’ School ¥ If so, will Govern-
ment please state what was the nature of those allegations ¢

(d) Is it a fact that the said Munshi Gaya Prasad, Deputy Inspector
of Schools, is under the direct control of Mr. P. B. Joshi, Assistant Superin-
tendent of Education, and his promotion from his original grade to the
grade of Rs. 150—200 was supported by Mr. Joshi 1

8ir Frank Noyce: (a¢) and (b). Yes.
(¢) There is no record of any such inquiry.

(d) The answer to the first part is in the affirmative. As regards the
second part, recommendations of officers regarding the personnel serving
under them are confidential. -

CoMPLAINTS BY LADY TEACHERS OF THE CENTRAL GIRLS’ SCHOOL, AJMER,

AGAINST MR. P. B. JosHI, ASSISTANT SUPERINTENDENT OF EDUCATION,
AND MuUNsHET GaYA Prasap.

432'. *Msaulvi Muhammad Yakub : (a) Is it a fact that the Assistant
Superintendent of Education not long after his appointment to his present
.post visited the Girls’ School in the company of Munshi Gaya Prasad, which
‘was followed by a protest on the part of certain lady teachers to the Super-
intendent of Education ¥ If so, what was the nature of the complaints
against the officers named above ¢

(b) Is it a fact that during 1928 there was a strike in one section of
the Girls’ School, Ajmer ?
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(c) Is it a fact that in a section of the local Hindi Press certain alle-
ations were made against the conduet of Mr. P. B. Joshi, Assistant Super-
}ntendent of Education, in connection with that strike !

_(d) Isit a fact that in reply to the allegations of the Hindi Press, the
Asgistant Superintendent of Education, Mr. Joshi, also made a statement to
the Press in the course of which he said that the public has nothing to do
with his private life t .

(e) Will Government please state whether they took any notice of the
Press statement of Mr. Joshi. If not, will Government please state why
no act}on was taken ; and if any action was taken, what was the action
taken

... Bir Frank Noyoe : The information asked for is being collected and
will be supplied to the Honourable Member later.

INSTRUCTIONS 188UED BY THE PRESIDENCY POSTMASTER, CALCUTTA, REGARD-
ING INsURED PanoELs.

433. *Mr. 8. 0. Mitra : (a) Is it a fact that the Presidency Tost-
master, Caleutta, has issued a Memorandum No. A.1.-161 under date 14th
August, 1929, containing instructions that insured parcels, inside. the in-
sured parcel bags closed by the local town sub-offices, will not be required
to be checked at the time of opening of the parcel bags or for sorting,
ete. 7

(b) If so, will Government be pleased to state whether the Prosidency
Postmaster has any authority to issue such orders and whether theyare
against the Manual Rules 1

{¢) Will Government please state who will be responsible for fraud
or losses occurring in such transactions {

The Honourable Bir Bhupendra Nath Mitra : Inquiries are being
made and the result will be communicated to the Honourable Member in
due course.

Pay OF THE Sus-PosTMasTER, HaTkHOLA PosT OFFICE.

434, *Mr, 8. 0. Mitra : (a) Will Government be pleased to state how
many clerks or sorting postmen there are in the Poona City Post Office
and the Hatkhola Post Office in Calcutta !

(b) Is it a fact that the pay of the Sub-Postmaster of the Poona City
Post Office has been raised to the grade of Ra. 250—350, while that of the
Sub-Postmaster, Hatkhola Post Office, is still in the grade of Rs. T80--
250 ¢ ' .

{(¢) If the reply to part (b) be in the affirmative, will Government
please state the reason for this difference, and whether Government eon-
template raising the pay of the Sub-Postmaster, Hatkhola Post Office ?

(d) TIs it a fact that the pay of the Deputy Sub-Postmaster of the
Hatkhola Post Office is still in the time-scale of pay, while that of the
Sub-Postmaster, Intally Post Office in the same town, where there is &
less number of clerks, is on the selection grade 1 If 8o, will Government
be pleased to state on what principle selection grade posts are fixed in
post offices !
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i i i f the
e) Is it a fact that this anomaly was_bmught to the notice o
authc(»ritiee long ago by the local Postal Union ! If so, what action has
heen taken by the Department 1 If not, why not ¢

The Honourable Sir Bhupendra Nath Mitra :
Clerks. Sorting postmen.

(a) Poona City Post Office .. .. 33 9
Hatkhola Post Office . . 20 3

(b) The reply is in the affirmative.

(¢) The reason for the difference in the pay of the $1.1b.-Pnstmasters,
Poona ('ity and Hatkhola is the disparity in the responsibilities of the two
posts, as indicated by the figures given in my reply to part (a) abov_e.
As regards the latter part of the question, the Honourable Member is
referr«d to the Director General’s demi-official letter No. 325-Est. B.|28,
dated the 25th January, 1929, to Rai Bahgdur Tarit Bhushan Roy, a copy
of which has been placed in thé Library of the House.

(d) The reply to the first part of the question is in the affirmative.
Ag regards the second part, the Honourable Member’s attention is invited
to the reply given in this House to Mr. Amar Nath Dutt’s unstarred
question No. 290 of 6th March, 1929.

(e) Yes, the mater is still under consideration of the Director General.

INCREASE oF THE NUMBER OF TownN INsPECTORS oF PosT OFFICES IN CALCUTTA.

435. *Mr, 8. 0. Mitra : (¢) Will Government be pleased to state
how many Town Inspectors of Post Offices there are in Bombay and in
Calcutta ?

(b) Is it a fact that the number of Town Inspectors in Bombay is
much larger than that in Caleutta ! If so, what is the reason for this
difference ¢

(¢) Do Government contemplate increasing the number of Town
Inspectors in Caleutta ¥ If not, why not ?

The Honourable Bir Bhupendra Nath Mitra : (a) 11 -in Bombay and
9 in Caleutta.

(h) As the Honourable Member will gsee from my reply to part (a)
of his question. the number of Town Inspectors in Bombay is only
slightly in exeess of the number in Caleutta, the difference being accounted
for by the facet that the work is heavier in Bombay than in Calcutta.

(¢) No, because the number of Town Inspectors in Calcutta is at
present adequate for the duties which they have to perform.

UNSUITABLE BUILDINGS OF THE BowBazar AND CorooToLan Post OrrFicEs.

436, *Mr, 8 O. Mitra : Will Government be pleased to state if
they have received any complaints that the condition of building: in which
the Rowbazar and Colootolah Post Offices are located is very bad, and
that the public and the postal employecs are much inconvenienced thereby 1
If so. will Government be pleased to state what steps they propose to take
in the matter ?
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The Honourable 8ir Bhupendra Nath Mitra : Representations have
been received regarding the Bowbazar Post Office, where the accommnoda-
tion for the publ{c and staff is somewhat restricted, but the building is
otherwise well-suited to the requirements of the Post Office, being very
centrally and conveniently situated for all purposes. Negotiations had
been entered into with the landlord to extend the building, but the
Director General has just learnt from the Postmaster General that the
landlord has, since withdrawn his offer. Fresh efforts will be made to
secure a suitable building.

As regards the location of the Colootolah Post Office building, no
complaints have been received.

REPORT OF MR. G. V, BEWOOR, A POSTMASTER GENERAL, ON THE TiME-TEST
OF THE PoSTAL DEPARTMENT.

\

437. *Mr. 8. 0. Mitra : (a) Will Government be pleased to state
if it is a fact that they appointed Mr. G. V. Bewoor, [.C.8., a Postmnster
Geuveral, to examine the time-test of the Postal Department ¢ If so, will
Government be pleased to publish, for the information of the House, his
full report and recommendations t :

(b) Will Government be pleased to state whether they have examined
the report and accepted the same ¢ If not, why not !

The Honourable 8ir Bhupendra Nath Mitra : (a) The reply to the
first part of the question is in the affirmative. As regards the second
part, Qovernment have not yet decided whether the report shall be
published or not.

(b) The report is still under the consideration of the Director
General and his views have not yet reached Government,

NoMBER oF CLERKS IN THE REGISTRATION PACKET SORTING DEPARTMENT
or THE Carcurrta GENERAL Post OFFICE.

438, *Mr. 8. C. Mitra : (a) Will Government be pleased to state
how many clerks are there, in the Registration Packet Sorting Department
of the Caleutta G. P. 0. ¢

(b) Is it a fact that this important Department has been placed in
charge of a time-scale clerk {

(¢) Is it not a fact that the Postal Enquiry Committee recommended
that a Department or office with five clerls or more should be placed in
charge of a selection grade Supervisor ¥ If so, why is this Department
still left in charge of a time-scale official !

The Honourable Bir Bhupendra Nath Mitra : (a), (b) and (c). The
information is being collected and will be furnished to the Honourable
Member in due course.

INTRODUCTION OF A ConTrACT SysTEM FOR TREASURY WORK IN OERTAIN
Post OrricES IN BENGAL AND AsSBSAM.

439, *Mr. 8. 0. Mitra : (a) Is it a fact that Government contemplate
having treasury work done by the contract system in certain post offices
of Cnleutta and of Bengal and Assam !
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b) If the reply to part (a) be in the aﬁrma:tive, will Government
be plgaged to state lljxgw they will provide for the officials who are at present
performing these duties {

(¢) Will Government please state further when the contract system
will come into vogue ?

The Honourable 8ir Bhupendra Nath Mitra : (a) Yes.

(b) The attention of the Honourable Member is invited to the reply
given on 12th March, 1929, to part (e¢) of his question No, 1018.

(¢) Tenders have been called for, but at present it is not poas_iblo
to state the precise date from which the new arrangements will come into
force.

APPOINTMENT BY THE PRESIDENCY PosTMASTER, CALCUTTA, OF WoOMEN
CrErEs oN HigeER Pay THAN MALE CLERES IN THE CALCUTTA GENERAL
Post OFFICE.

440. *Mr. 8. 0. Mitra : (a) Is it a fact that the present Presidency
Postmaster, Caleutta, has appointed many women clerks in the Calcutta
G. P. O. since his assumption of office ! If so, will Government be pleased
to state how many women elerks there were before his taking over charge
of the Calcutta G. P. O. and how many have been appointed during his
regimé !

(b) Is it a fact that the scale of pay of the women elerks is much
higher than that of male clerks t If so, will Government be pleased to
state the reason for the employment of so many women clerks on higher
pay instead of male clerks ? :

(e} Is it a fact that there are many Hindu and Muslim candidates
v{ho are waiting for confirmation and are being superseded by these women
olerks ?

(d) Is it also a faet that these women clerks are directly made perma-
pent and that. before confirmation, they are not required to appear in
the examination for post office clerks ¢ If so, will Government be pleased

tn state why this special preference is given to the women clerks when the
male clerks are subjected to this examination 1

The Honourable 8ir Bhupendra Nath Mitra : Information is being
collected and will be supplied to the Honourable Member in due course,

INoREASE OF SELECTION GRADE CLERICAL APPOINTMENTS IN THE GENERAL
Post OrFricE, CALCUTTA.

441. *Mr. 8. 0. Mitra : (a) Will Government be pleased to state
(¢) the number of clerks in the Bombay and Calcutta G. P, Os., (i) the
number of appointments in the grades of Rs. 350—650, Rs. 250—350, and
Rs. 160—-250 in these two offices

(b) Is it a fact that the number of selection grade apnoj tments i
much higher in Bombay than in Caleutta gr ppointments is

(¢) If the reply to part (b) be in the affirmative, will Government
please state the reason for this difference !
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(d) Do Government propose to increase the number of selection grade
appointments in the Caleutta G. P. 0.t If not, why not !

The Honourable 8ir Bhupendra Nath Mitra :

(a) (7). Bombay General Post Office and Town Sub-Offices 1,123
Calcutta General Post Office and Town Sub-Offices . . 1,426

(1) Appointments in the grade of
Rs. 350-—-650.‘ Rs.250—350. R&.160—250.

Bombay .. .. 7 14 90
Caleutta .. .. 8 14 91
(b) No.

(¢) and (d). Do not arise.

INCREASE OF SELECTION GRADE APPOINTMENTS IN TEE DEAD LETTER OFFICE,
CALOUTTA. ’

442. *Mr. 8. C. Mitra : (a) Will Government be pleased to state
whether the percentage of selection grade appointments in the Dead Letter
Offices in Bombay and Madras is much higher than that in Calcutta f

(b) If the reply to part (a) be in the affirmative, will Governinenst

please state the reason for such low percentage of selection grade appoint-
ments in the Calcutta Dead Letter Office and whether they contemplate
inereasing the number of selection grade appointments in that office ?

The Honourable 8ir Bhupendra Nath Mitra : (a) Yes.
(b) The Honourable Member is referred to the reply given in this
ﬁouse to Mr. Amar Nath Dutt’s unstarred question No. 286 on the Gth
arch, 1929.

RepPLIES FROM Ramwway ADMINISTRATIONS re RaciaL DISTINCTIONS IN
SUBORDINATE RaiLway ESTABLISHMENTS.

443. *Pandit Hirday Nath Kunzru : (a) With reference to the state-
ment made by Mr. Parsons in the debate on racial distinctions in the sub-
ordinate railway establishments in February last, have further replies been
received from the Agents of any Railways ¥ If so, will Government be
pleased to lay them on the table ?

(b) Are there any Railway Administrations from which no replies
have been received as yet ¢

(¢) What action have Government decided to take in view of the
replies already received ?

Mr. P. R. Rau : (a) Copies of replies received from railways have
been placed in the Library of the House.

(b) No.

(¢) The replies received from Railway Administrations are being
carefully examined with a view to eliminating any instances of racial
distinction that still remain. The policy of Government in this matter
has been explained by the Honourable Sir George Rainy in the course of
the budget debates in February last.
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Pandit Hirday Nath Kungru: Is it a fact that the replies of the
various Railway Administrations have been in the hands of Covernment

for more than six months !
Mr. P.R. Rau : 1 am not quite sure of that.

Pandit Hirday Nath Kungru: Will the Honourable Member admit
that they have been in the hands of Government for many months !

Mr. P. B. Rau : They have been in the hands of Government for some
time, '

Pandit Hirday Nath Kunzru : When do Government then propose to
issue orders ?

The Honourable Sir George Rainy : I think that the case will pro-
bably be ripe for orders at a very early date.

SaLARIES OF TEACHERS IN RarLway ScHOOLS.

444, *Pandit Hirday Nath Kunzru : (a) Are Government aware that
the Honourable the Railway Member made the following statement with
regard to railway schools in concluding the general discussion on the
last Railway Budget :

¢ Tt is our intention that, without walting for the transfer of the schools, the pay
of the existing tenchers in the railway schools should bo raised to the lovel prevailing
in the province in which the school is situated. As regards the higher English schools
maintained by the East Indian Railway, we have already issued specific orders to that
effect ; we have atill got to issue orders about the remninder.’’ ‘

) (b) Have specific orders been issued to railways other than the East
"ndian Railway ! If so, will Government please lay on the table a copy
of the instruetions issued to them ¢!

_ (¢) Have the scales of salary of teachers in the East Indian Railway
High Schools been raised in the manner directed by the Railway Board 1
If not, why has there been so much delay in carrying out the orders of the
Railway Board 1

Mr. P. B. Rau : The Honourable Member is referred to the reply

givc];n vesterday to starred question No. 369 by Kumar Ganganand
inha.

Pandit Hirday Nath Kungru : Are we to understand that the orders
of the Railway Board with regard to the raising of the salaries of the
teachers in the Tast Indian Railway High Schools have not yet been
given effect to ? .

Mr. P. R. Rau : The instructions of the Railway Board were that the
orders should he given effect to from the 1st April 1929, '

Pandit Hirday Nath Kungru : Why has the salary not heen raised
to the scale proposed by the Railway Board !

Mr. P R. Rau: I am not aware that the orders have not been given

e,fl’ect t:;. The final orders of the Railway Board were issued only in
Aurnst last. '
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TRANSFER T0 LocAL GOVERNMENTS OF SCHOOLS MAINTAINED BY THE EasT
INDIAN AND OTHER RAILWAYS AND STATUS OF THE SAME.

446. *Pandit Hirday Nath Kungru : (a) With reference to the reply
given to starred question No. 390 on the 4th Kebruary, 1929, will Govera-
ment please state whether the Loeal Governments concerned have agreed to
take over the schools maintained by the Euast Indian and other Railways !

If so, what are the terms of transfer t

(b) Will the schools maintained by the East Indian Railway for Indian
children be regarded as Government or aided schools ?

(e¢) What is the status of sechools maintained by the East Indian Rail-
way for European and Anglo-Indian children 1

Mr. P. R. Rau: (a) The general question is still under correspond-
ence with the Liocal Governments. The terms of transfer for particular

schools have not yet been discussed.

(b) and (¢). The Honourable Member presumably refers to the
present status of schools maintained by the East Indian Railway.

The number of Indian schools is 13 of which two are Primary, six
Middle and five High. All of these receive grants from the Railway, and
all but three from the Local Government. The number of Kuropean
schools is 22, of which 21 are Primary and one High School. All these
receive grants from railway funds and all except two receive grants-in-

aid from the Local Government.

Pandit Hirday Nath Kunzru : May 1 ask whether these schools are
regarded as Government schools or not t

Mr. P. R. Rau : Not yet.

Pandit Hirday Nath Kunzru : Is the Honourable Member aware that
it was stated some time ago by his predecessor in this House that the
East Indian Railway teachers were Government servants ¥ How does
he say then that these schools are not Government schools

The Honourable 8ir George Rainy : That schools are the property
of the East Indian Railway, and the East Indian Railway. belongs to
the Government, and I do not think that there can be any doubt that
they nre Government schools in that sense,

PrOCEEDINGS OF THE CENTRAL ADVISORY COUNCIL For RAILWAYS,

446, *Pandit Hirday Nath Kunzru: (¢) Did the Honourable the
Railway Member state on the 21st February, 1929, that he would discuss
with the Central Advisory Council whether its proceedings should be

kept confidential ¢

(b) Has the Council met since then ¥ If xo, what is its decision on
this point. ¢

Mr. P. R. Ran : The answer to part (a¢) of the question is in the

affirmative, and to the first part of (b) in the negative. The subject is
on the agenda of the next meeting of the Central Advisory Couneil.
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ALLEGED DESEORATION OF CERTAIN MOSQUES BY AN ARCHEO0LOGIOAL OFFICER.

447. *Maulvi Muhammad Yakub : (1) Are Government aware that
there is great unrest among the Muslims of Delhi on account of the desecra-
tion of certain mosques by an Archological Officer !

(2) Is it a fact that the Director General of Archeology has thken‘ no
action to pacify the feelings of Mussalmans in spite of many representations
on the subject having been made to him direct and through the authorities
at Delhi ¢

(8) Is it a fact that the Archmological Department has appointed
Hindu chowkidars to look after protected mosques in Delhi while no Muslim
showkidar has ever been appointed to look after a Hindu shrine 1

(4) If the answer to part (3) is in affirmative, will Government please
state who is responsible for this, whether the Director General of Archeo-
logy or his cirele officer 1

(5) Do Government propose to make a thorough inquiry into the
matter immediately, independent of the Director General of Archeology and
his staff, and remove all grievances ?

8ir Frank Noyce : (1) Representations have been received by the
Director General of Archeology in India and the Chief Commissioner,
Delhi Province, from certain Muhammadan bodies and individuals.

(2) No. The Director General has made eareful inquiries into the
charges brought against the Archeological Officer referred to in the re-
presentations, and finds them to be unsubstantiated, and the whole agita-
tion to be due to the fact that the officer was compelled, in the course of
his official duties, to object to encroachments upon and disfigurements
to cert!:,in monuments protected under the Ancient Monuments Preser-
vation Act.

(3) and (4). All appointments of chaukidars to proteect monuments
in Delhi are made by either the Public Works Department or the
Horticulture Department of the Delhi Province.

(5) Government have instructed the Director General to make
further personal inquiries into the case on the spot in Delhi at the
beginning of this cold weather. The Director General will consider any
representations which may then be put forward and will examine to
what extent it is possible to secure that only Muhammadans are ap-
pointed as chaukidars to Muhammadan, and only Hindus as chankidars
to Hindu, monuments respectively.

MAINTENANCE AND REPAIR oF OLp MONUMENTS NEAR DELHL

448. *Maulvi Muhammad Yakub : (¢) Have Qovernment seen the
open letter addressed to the Chief Commissioner, Delhi, published in the loeal
newspaper, the Al Aman of Delhi, dated 13th August, 1929, regarding the
wretched state of certain old monuments in the neighbourhood of Delhi ;
and will Government please state what steps, if any, the Director General
of Archeeology has hitherto taken or proposes to take for the maintenance
and repairs of these relica of the past 1

(b) Will Government please state how many monuments the Director
General of Archsology visited durlng his stay at Delhi during the last cold
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season and what steps he took for the repair of these monuments ; and if
not, why not

) Sir ¥rank Noyoe : (a) Yes. Only six of the ten monuments men-
tioned in the letter are protected under the Ancient Monuments Preserva-
tion Act ; all these are properly looked after.

(b) The Director General of Archeology in India is not immediately
responsible for the maintenance of any of these monuments, but he personally
visited 84 out of 130 protected monuments in Delhi Province during his
stay  at Delhi last cold weather,

ACADEMIC AND ARCHITECTURAL QUALIFIOATIONS OF THE SUPERINTENDENT,
BriTisH MONUMENTS, AGRA, AND THE ARCHZEOLOGICAL SUPERINTENDENT,
WEesTERN CIROLE.

449. *Maulvi Mubammad Yakub : (1) Will Government please state
the academic and architectural (especially Muhammadan architecture)
qualifications of the preseut Superintendent, British Monuments, Agra, and
the Archological Superintendent, Western Circle, Poona 1

(2) Will Government please state if it is consistent with their policy
to have two architects or two scholars in any one circle of the Archmological
Department ¢ If not, why were two architects employed in the Agra and
Western Circles and two scholars in the Central Cirele of the Archsological
Department

8ir Frank Noyce : (1) The present Superintendent, Northern Circle,
Agra, is a Matriculate of the Allahabad University. The present Superin-
tend=nt, Western Circle, Poona, passed the final Theoretical Examination
of the Sibpur Civil Engineering College. Both were Government of India
architectural scholars for three years, part of which period they devoted
to the study of Muhammadan architecture under a qualified architect.

(2) Postings are decided upon in accordance with the special needs
‘of the several circles, which may, from time to time, require to have two
officers attached to them. Of the three cases referred to, the postings
of 1wo architects in the Western Circle and of two officers with scholastic
qualifications in the Central Circle were purely temporary arrangements ;
the former was required in connection with the training of a junior
officer, and the other resulted from the taking of disciplinary action
against an officer of the Department. It is not a fact that two architects
have been or are employed in the Agra Cirele.

‘ PraciNg or MumaMmapaN MoNuMENTS UNDER Hinbu OFFiOERS.

450, *Manlvi Muhammad Yakub : (a) Will Government please state
how often they have placed the charge of Muhammadan monuments ugder
a Hindu Officer and of Hindu monuments under a Muhammadan Officer
since the inception of the Department ?

(b) Have Government ever considered the desirability of dividing the
work between Hindu and Muhammadan Officers where such officers exist
in any ome circle so that they may look after their monuments independent
of each other ?
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Bir Frank Noyce : (@) Such postings have often been made and
necessarily so, since each circle contains monuments of all kinds, pre-
historie, Hindu, Muhammadan, Buddhist, British, ete.

() On careful consideration the suggested arrangement is neither
desirable nor practicable.

SupErsEssioNn oF SEwNiorR INDIAN OrricERS OF THE PoLIoE FORCE IN THE:
NortE WestT FroNTIER PrOVINOE.

451. *Mr. Muhammad Ismail Khan : (1) Are Government aware-that
great discontent is prevailing among the Indian Officers of the Police Force
in the North West Frontier Province owing to a large number of junior
officers superseding senior men ?

(2) Will Government be pleased to place on the table a statement
showing :
(u) the names of the junior Police officers who have superseded
sepnior men in that Provinee ;

(b) the dates of commencement of their serviee ;
(¢) the special reasons necessitating the supersessions ;

(d) the names of the senior Indian Police Officers who have been
superseded ; !

{e) the dates of commencement of their service ; and

(f) the special reasons justifying their deprivation from promo-
tion !

The Honourable 8ir James Orerar : (1) No.

(2) Government do not consider that it would be in the public
interest to lay a statement on the table containing the information asked
for. Nor are they prepared to state the reasons necessitating the selec-
tion and supersession in particular cases, as promotions are made after
considering the personal records of officers, which are confldential,

CoxnsTRUCTION OF A MoTOR ROAD BETWEEN THY AND NATHIA (AL, AND
GrANT oF FaoruiTres For THE ERECTION oF BUNGALOWS AND SHOPS AT
NaTHIA GALL

452. *Mr, Muhammad Ismail Khan : (1) Will Government be pleased
to state :

(a) the special reasons which have so far prevented Government
from constructing a motor road between Thy and Nathia
(ali, and

(b the special reasons which have so far necessitated the depriva-
tion of the public of the North West Frontier Province
from building bungalows, houses, shops, etec., for residential,
trade, and other purposes in the Nathia (ali hills similar
to those in other hill stations in India ?

8ir Denys Bray : (a) Lack of funds and the greater need for other
roads of greater importance.
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(b) The searcity of possible building sites most of which are already
taken up.

CoMMUNAL REPRESENTATION IN GOVERNMENT SERVICE IN THE NortH WEST
FRONTIER PROVINCE.

453. *Mr. Muhammad Ismail Khan : (1) Will Government be pleased
to state if it is a fact that no proportion of communal representation in
@Government service has yet been fixed by the Local Administration in
the North West Frontier Province, notwithstanding the fact :

(1) that in November, 1925, the gentry of Peshawar and Kohat
Distriets had submitted memorials to the Loeal Government
on the subject, and

(41) that the Honourable the Chief Commissioner had, in reply to a
provineial address, declared in November, 1925, that he
contemplated to fix a proportion {

(2) Will Government be pleased to state the reasons which necessitated
a departure to be made in that province from the established policy of
Government generally adopted by all Local Gavernments in India 1

8ir Denys Bray : With your permission, Sir, I will answer this and
the next question together. Both have been referred to the Local Ad-
ministration and the information asked for will be sent to the Honourable
Member in due course.

UnemproymMeNT OF Epvcatep Mosrems 1N THE NorTH West FrONTIER
ProvINCE. .

t454. *Mr. Muhammad Ismail Khan : (1) Will Government he pleused
to state if it is a faet :

(a) that the principal residents of the District of Hazara in a publie
meeting held on the 16th August, 1929, in the Juma Mosque
at Abbottabad, unanimously signed an application addressed
to the Honourable the Chief Commissioner, dealing with the
question of unemployment and its remedy and brought to
his notice the accumulation of thousands of Matriculates and
others in the district who cannot secure Government service
owing to the preponderance of non-Muslims and non-residents
of the province in Government offices in the district, and
requested him to fix a proportion of communal representa-
tion in Government service in the provinee, and as suggested
by the Industrial Officer, whose services had been horrowed
from the Punjab to submit a report regarding the present
industries in the province, to open industria] schools in the
country ; and

(b) that similar applications were also submitted by the residents
of other districts to the Local Government on the subject 1

(2) If answers to part (1) are in the affirmative, will Government
be pleased to state whether the legitimate demands of the people of the
Province have been considered and acceded to !

tFor answer to this question, see answer to question No. 458,
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Exczssive PREVALENCE or TUBEROULOSIS IN ABBOTTABAD.

455. *Mr. Muhammad Ismail Khan : (1) Will Government be pleased
to state if it is a fact :
(a) that the Cantonment of Abbottabad has been infested with
tuberculosis for some years ;

(b) that a large number of tuberculosis patients come to Abbottabad
from different parts of the Punjab and North West Frontier
Province every year in the summer, and rent houses and mix
with the people in the town without any precautionary
measures being taken by the civil and medical authoritics
there to have the houses occupied by them thoroughly dis-
infected, or to enforce some sort of restrictions compelling
the patients to live in a particular area specially provided for
them as a sanatorium with a view to check the spread of the
disease in the town {

(2) Do Government intend to have a house to house search made in
the towns of Kohat, Bannu, and Dera Ismail Khan, as was done in
Peshawar, and declare the extent to whlch the disease exists therein at
present 1

Bir' Frank Noyce : The necessary information has been called for
and will be supplied to the Honourable Member on receipt.

1456.*

COHPI.AINTS AGAINST THE HONORARY MAGISTRATES IN THE PESHAWAR
TansiL oF THE PEsEAWAR DIsTRICT.

457. *Mr. Muhammad Ismaeil Ehan : (1) Is it a fact that there are
four Honorary Magistrates, with powers under section 30 of the Code of
Criminal Procedure, in the Peshawar Tahsil of the Peshawar District ;
and one with First class powers 1 Is it also a fact that two of them are
father and son, and two others uncle and nephew ?

(2) What uare their qualifications, and does any ome of them speak
English ¢

(3) Is it a fact that previous to their becoming Magistrates one of
them was a Sub-Inspector of Polive, another a Jamadar in a Militia Corps,
¢ third a Subedar in the Frontier Constabulary !

(4) Is it a fact that all these Magistrates try the cases which oceur
in the areas in which they and their relations reside and have their vested
interests 1

(5) Is it also a fact that one Magistrate has, since his appointment,
purchased a lot of landed property within the area under his jurisdiction 1

(6) Have Government received complaints from people residing in
those areas against the abuse of their powers by the Magistrates 1 If so,
what action has been taken ?

(7) Does this system prevail any where else in India ¥ When was
it introduced in the North West Frontier Province, and when in cach
district !

{This question was withdrawn by the questioner.
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... (8) Is it-a faect:that all these Magistrates hold: their :courts in their
villages, which are at inconvenient distances from Peshawar, and that
under-trial prisoners are marched from and to the headquarters every day
handeuffed and heavily fettered ¢

(9) Is it a fact that proposals have been made to make these ‘Magis-
trates hold their courts in Peshawar Cantonment ? If so, why has no action
been taken so far !

8ir Denys Bray : With your permission Sir, I shall answer ques-
tions Nos. 457 to 460 together. I have called for the information and
will impart it to the Honourable Member later.

REFUsSAL OF A FirsT CLass HONORARY MAGISTRATE IN THE PEsHAWAR Dis-
TRICT: 70 TRY (ASES IN A LOCALITY OTHER THAN HIS OWN.

1458.*Mr. Muhammad Ismail Khan : (a) Is it a fact that one Honorary
Magistrate, First Class (Arbab Sher Ali Khan) was till recently in charge
of cases occurring within the area in which he lived ?

(b) Is it also a faect that arrangements were made by the Deputy
Commissioner, Peshawar, that he should try cases of a different locality
‘from his own and that the said Magistrate hay declined to work ? 1f so,
why 1

(e) Does this system prevail any where else in India to the extent
to which it has been recently extended in Peshawar ?

GRANT oF HoNORARY MAGISTERIAL PowERS IN PESHAWAR CITY TO A CAPTAIN
IN THE INDIAN ARMY.

+489.*Mr. Mubhammad Ismafl Khan: (a) Is it a fact that a Captain
‘of the Indian Army in active service has recently been given honorary
magisterial powers in the Peshawar city as a member of the loeal Bench ?

(b) What place is supposed to be his headquarters with respect to his
military duties, and where does he ordinarily reside !

(c) How does he perform his magisterial work ; and does it not
interfere with his military duties ?

(d) Is there any other example of this type in the rest of India 1 If
not, what special reasons were there to burden this officer with double
duties §

(e) What are his qualifications for his magisterial work !

TorarL Numser or HoNorarRYy MAGISTRATES IN THE NoRTH Wear FrONTIER
- PROVINOE IN CERTAIN YEARS.

¥460. "*Mr. ‘Mubhammad Ismail Khan : (¢) Will Government  please
state the total number of Honorary Magistrates in the North West Fronticr
‘Provinee and their powers in each oase, in 901, 1919 and 19291

(b) If there is any increase, are there any special reasoms.for it 1 .If
so, what ! .

1For answer ‘to- this question, see answer to question No, 457.
LOOPB(LA) »
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PEeRIOD POR WHICH THE FINANCIAL COMMISSIONER OF RAILWAYS 18 APPOINTED.

461. *Mr. K. 0. Neogy : (1) Will Government be pleased to state
what is the period for which the following officers of the Finance
Department are appointed :

(a) The Secretary, Finance Department,
(b) Financial Adviser, Military Finance, and
(¢) The Financial Commissioner of Railways ¢

(2) If the period in the case of the Finanecial Commissioner of
Railways is not the same as for the others, will Government be pleased
to state the reasons for the difference {

The Honourable Bir George 8Schuster: (1) (a) und (b). Three
vears in each case.

(¢) No period has been fixed.

(2) The omission appears to have been accidental, and the Qnastion
of fixing a period of tenure is now under eonsideration.

ELECTION OF A MEMBER TO THE STANDING FINANCE
COMMITTEE.

The Honourable 8ir George SBchuster (Finance Member) : 1 beg to
move that thirx Assembly do procced to elect a Member to the Standing
F'inance Committee to fill the vacaney caused by the resignation of his
scat on the Assembly by Colonel J. D. Crawford.

The motion was adopted.

Mr. President : I may inform the Members that for the purpose of
election of a Member to the Standing Finance Committee, the Assembly
office will be open to receive nominations up to 12 noon on Saturday. the
14th September, 1929, and that the election, if necessary, will be held in
this Chamber on Monday, the 16th September, 1929,

The election will be condueted in accerdance with the prineciple of
proportional representation by means of the single transferable vote.

¥

STATEMENT OF BUSINESS.

The Honourable Sir James Orerar (Leader of the House) : With
your permission, Sir, T should like to make a statement as regards the
probable course of Government business in the week beginning September,
the 16th. Henourable Members will of course understand that any state-
ment which T can make at the present moment must. be liable to be quali-
fied in consequence of the course of the debate on the motion which T am
about to move in connection with the Bill to amend the Code of Criminal
Procedure. The first item of business on Monday, the 16th, will be the
holding of the eleetion to fill the vacany on the Standing Finance Com-
mittee. Thereafter, the Honourable the Law Member will move for the
passing of his two Bills in conngetion with the amendment of the law
relating to Transfer of Property, with which the House has been con-
eerned this week. On the motion that each of these Bills be passed,
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formal drafting amendments consequential on amendments already accept-
ed. will be moved. Thereafter, a Railway Supplementary Demand will
be. placed before the House. Such Government time as is not required
on Monday, the 16th and Wednesday, the 18th for the transaction of Gov-
ernment business will be made available for the continuance of the pro-
ceedings on the Child Marriage Bill of Rai Sahib Harbilas Sarda.

THE CODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL.

The Honourable Sir James Crerar (Home Member) : Sir, I move
that thq Bill further to amend the Code of Criminal Procedure, 1898, for
qdcertqm purpose (Insertion of new section 540-B) be taken into con-
slderation.

I should like at the outset to express the deep sense of regret with
which Government find themselves compelled to bring this Bill before
the House. Icannot affect to deny that the Bill is one which may naturall
provoke a considerable amount of controversy, and 1 hope the House will
believe me when I say that Government would have been glad if they had
been able to refrain from moving in this matter, which, as I say, will be
naturally one of some controversy, as it is very far from their desire to
do anything which might in any way disturb the harmony which has so
fortunately prevailed, in spite of natural differences of opinion on some
specific matters which have come before the House, during the course of
this Session. It is only a very sjrong compulsive sense of duty which
has brought Government to this decision. They felt that one of their
gravast responsibilities was involved and that, whatever the result might
be it was impossible for them to decline that responsibility. They were
desirous, at the same time, to take the earliest possible opportunity to
ask, as I submit they are entitled to ask, the House also to take its own
thare in that duty and in that responsibility. Some time ago, the prob-
able necessity of seeking some such remedy as is proposed in this Bill
became apparent. The situation which set up that possibility was
axamined from day to day and from week to week with the greatest care
and the greatest anxiety both by the Government of the Punjab and by
the Government of India. At one time, there were some grounds for hope
that the particular contingencies which were apprehended might cease
to exist. Unfortunately these hopes, in spite of the most consistent efforts
on the part of the Local Government immediately concerned in this diree-
tion, have, in the end, been disappointed, and we have taken the ear-
liest opportunity, since that became clear, to lay this measure before the
House. The circumstances I have referred to have brought to light the
fact that there is a lacuna in the criminal law ; that contingencies may
arise, and indeed have arisen, for which that law does not provide, and
that the lacuna to which I have referred is not merely a theoretical ona
but one which has received a definite and practical illustration. Now,
Sir, in what T have to say, T shall not even approach the fringes of any
thing which can be regarded as a matter which is sub judice. The
measure which I have laid before the House has no reference whatsoever
to, and has no possible bearing whatever upon, the merits of any trial
now pending or any that may hereafter arise. Tt is a general proposition,
Tt relates to a point of eriminal procedure which has no possible relation
to the guilt or innocence of any accused person.

LOCPB(LA) B2
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Now, Sir, T must concisely inform the House what are the cireum-
stances to which I have already referred. I will quote, in the first in-
stance, a passage from an order passed by the High Court of L.ahore on
an application which was made to them to which T shall have subsequent
oceasion to refer. They say :

““ The Magistrate is conducting an inquiry into various serious charges under section
802 rewd with weetions 109 and 120-B of the Indian Penal Code and also umder sections
121, 121-A, 122 und 123 of the Indian Penal Code agninst sixteen persons.'’

Those charges. 1 need not remind the House, are eharges of murder, of
conspiracy to murder, of waging war against the King, of conspiraey to
do so, and other very grave charges. The trial therefore was one of
very great importance. Now what happened was this. Before the actual
commencement of the magisterial inquiry, two of the accused entered
upon & hunger-strike.  Subsequently thirteen others of the aceused, at
various times, also cntered upon a hunger-strike. Moreover, though the
delcence in this ease was at one time entrusted to eight connsel, the bhriefs of
those eounsel were withdrawn and at one time no less than thirteen of the
gixteen accused were on hunger-strike and ineapable of appearing before
the conrt. In these eiremmnstances, an application was made to the lligh
Court. Lahore. to authorise the inquiring Court to appoint counsel for the
accused in order that section 540-A of the Criminal Procedure Code might
apply. The Iigh Court in their order, in which they earefully ¢xamined
the law, found that it was not in their power to authorise the Court to
appoint or themselves to appoint any counsel without the consent of the
accused.  That, then, may be taken ay an authoritative statement of ihe
law as it stands. In consequence of this, the trial, which is as 1 say a very
important trial and in which 400 witnesses have already been eited and a
large number more have yet to be eited, has been unable to procecd and is
now unable to proceed. Well, Sir, | anticipate that one of the first
questions that will be asked of me is that, before Government procerded
to scelkk a remedy by an amendment of the law, ** was there no other
possible solution which might have been attempted 7' T can only
suppose that question to mean, ought not Government in these circum-
stances to comply with the demands of the accused, who decline to be re-
presented by counsel, and who have rendered themselves incapable of
appearing before the Court ? Now, I wish to say, in the first instance,
that it is my sincere and genuine belief that the local authorities have
been thronghout actuated by a very genuine desire to terminate a state
#f affairs which, whatever the grounds and whatever their consequences
may be. is a state of affairs which no one can fail to deplore. The local
authorities, hath the jail authorities and the Punjab Government, have
done all in their power to approach the matter from that point of view,
But they have not been snecessful, and the question now arises—a ques-
tion on which T must be perfectly frank with the House—* What were
the demands made by the aceused persons in this case. and what were
the reasrons why the Punjab Government, with whose conclusions the
Government of India entirely concurred, were unable to comply with
them ?’’° Well, Sir, the original demand made in justifieation of the
course taken hy the accused was that ¢ political prisoners '’ should
receive certain preferential treatment : and we were left in no manner
of doubt as to what was meant by ‘* political prisoner . By a * politi-
cal prisoner '’ was clearly meant, not only any person charged with, bhut



THR OQDE OF CRIMINAL PROCEDURE (AMENDMENT) BILL, T,

also any person who had been convicted of, any criminal. oftence, what-
qver its character, if he claimed that his motive was of a political
character. It is impossible to have any misconception on that point,
bepf-use two particular cases were quoted as instances of polit.ieai
oftenders. The first was the well-known Lahore Conspiracy case of 1915
and 1917 and the other was the Kakori Conspiracy case.
Now I must ask the House to bear with me for a few minfites while
I remind them of spme of the salient characteristics of those two cases.
In the first, that is to say the Lahore Conspiracy case of 1915-1917, be-
gides a number of attempts at dacoities, there were five dacoities committed
by the conspirators in 1915. 1In the first of these, the dacoits assaulted
a number of villagers and brutally murdered one of them. In another,
hgmbs were thrown, one of the villagers was killed, and a number of them
were seriously injured. In the remaining dacoities, all the dacoits were
roed with pistols and other dangerous weapons. Besides these, a num-
;EL‘ of murders were committed in pursuance of a conspiracy. A sub-
inspector was shot dead and a head constable was seriously wounded and
other murders were committed at Anarkali Bazaar, Lahore, and there
were other murders at Jagatpur, Padri and Walla Bridge. In the
Kakori Conspiracy case, four dacoities were committed in pursuance of
this conspiracy (Bamrauli, Bichpuri, Dwarkapur and Kakori). Fire-
arms were used in all. At Bamrauli one villager was shot dead and
several others received bullet wounds. The dacoits decamped with loot
worth about five thousand rupees. At Bichpuri the dacoits ‘brutally
tortured a boy in order to make him reveal the place where valuables
were concealed. One villager was shot dead and another wounded. The
dacoits not only killed one villager but wounded four others. The
fourth outrage was the train dacoity, which resulted in the murder of one
passenger and the looting of about Rs. 4,500, I recall these deplorable
instances, not because I wish to lay a catalogue of horrors hefore the
House, but in order that the House may clearly understand what the de-
mand was and why we found ourselves unable to comply with it. Offences
of that character, whatever their motive may be alleged to have been,
are offences which cannot possibly be regarded as specially venial offences.
It is impossible to make any concession in the case of offences of that
character. . Nevertheless, the Punjab Government and the Government
of India thought it reasonable to make concessions where it was possible,
and also to reassure public opinion in the matter. I would remind the
House of the communiqué which was issued by the Government of India
and the letter which was subsequently addressed to Local Governmenta
by which a re-examination has been instituted of the conditions applie-
able to under-trial and special class prisoners. The Punjab Government,
as the House is already aware, in view of the probable length and the
strain of the trial, sanctioned special diet for the prisoners if required on
medical grounds. In the case of one accused, whose physical condition
was very bad, the Punjab Government made it known that, if an applica-
tion for bail was made on his behalf, they would not be prepared to
oppose it. Advantage was not taken of that announcement. On the
contrary, I understand that the primary cause alleged for the very
vegrettable resumption of the hunger-strike has been that a particular
‘prisoner has not been unconditionally discharged ; that is to say, that
the prosecution case against him has not been withdrawn. I do not think
that any Honourable Members in this House, having regard to the faots
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which I have explained, will be prepared to say that the Government of
the Punjab were unreasonable on that point or that they could take any
other course.

I do not wish to detain the House at any undue length, and I
raust content myself, at any rate for the present, with that summary
statement of the facts. But the result has been a complete dead-lock,
a paralysis of justice. There is the further probability or, at any rate,
the very likely possibility of other cases in future being affected in the
same manner, 1 would also like to lay before the House this consideration,
that in a case of this kind where a large numher of aceused are concerned,
a certain number of them may not adopt this particular expedient, which
has so far resulted in holding up the course of the trial. These co-accused
may be persons who may perhaps have a reasonable hope of acquittal or
who, at any rate, may have reason to hope, if they are convicted, that
the punishment inflicted upon them may not be very severe. But surely
it is an injustice to them that their opportunity of having a judicial
pronouncement on their guilt or innocence should be indefinitely delayed ?

Now, Sir, T turn to the remedy that this Bill, in the state of affairs
which I have desceribed, proposes. It is this, that if any accused person,
by his own voluntary act, is incapable of appearing before the Court and
declines to be represented by counsel, the Court has a discretion, in the
special dircumstances, to dispense with his presence. I would, however,
particularly ‘invite the attention of the House to the proviso at the end
of the Bill,. the effect of which is practically, to all intents
and purposes, to eliminate retrospective effeet from the Bill.
That is to say, if this Bill is enacted, the Magistrate will be
unable to pass an order unless the accused person has repeated the act
or course of conduct, after the commencement of the Aet, which has
rendered him incapable from appearing before the Court. Now, a point
which T should particularly like to emphasise, because I feel there has
been some misapprehension with regard to it, is this, that, by this Bill,
Government do not seek in any way whatever to enlarge the executive
powers. The power which this Bill will confer will lie entirely within
the diseretion of the Court, and over that discretion the Executive Gov-
ernment have no control whatever. ITowever, I understand that a feeling
is entertained in some parts of the House that it would be an improve-
ment of the Bill if it were provided that a reference, instead of being
made to the Court of the Magistrate, should be made to the High Court.
If that feeling is generally held, T myself will be prepared to uccept some
provision of that character, but T would like once more to emphasise my
point, that this Bill in no way extends or enlarges the executive powers
¢f the Executive Government.

T imagine, Sir, that it may be contended that this Bill traverses gome
%cmral principles of criminal jurisprudence. Sir, I submit to the
ouse that the first and most fundamental rule of eriminal jurisprudence
is that the law shall prevail, that in every civilised country, every man
is entitled to the protection of the law, and that every man who is accused
of an offence shall be called npon effectively to answer it. 1 submit that
there is nothing in this Bill which is anything but an affirmation of that
principle. Tt is, T submit, the duty of every man to obey the law, and it
ought tn be his duty, as it is his interest, to support it. The rule of law
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is essential to every civilised country and the rule of law must be
effective. I maintain that the provisions of this Bill are not only in
conformity with that principle, but merely re-affirm and support it
It is subject to that principle that other salutary rules of eriminal
law exist. It is a salutary principle that every man shall be deemed
nnocent until he is proved guilty and that principle obviously implies
and pre-supposes effectual means by which his guilt or innocence may be
established. It is also a provision of the law, that the accused person
must have a fair hearing in a fair trial, and for that reason he must be
represented either in person or by counsel. The intention of the present
law, I submit, is to give those remedies to the aceused. If he voluntarily
deprives himself of them, then surely the case bears a different aspeet.
1t is that aspeet of the case that I ask the House to deal seriously with.
It must be remembered that in any eriminal proceedings,.there are always
two parties, the accused person and some other aggrieved person, the
complainant, or the Crown, representing the people. Both parties are
equally entitled to justice. It is to meet that end that this Bill is degired.
I'shall doubtless be told that this legislation is unprecedented. I submit
ulso that the circumstances in which the necessity arises are unprecedent-
ed. It will probably be argued that this legislation is proposed on the
basis of only a single case, but I should like to point out that here a deflnite
lacuna in the law has been proved to exist ; there is a definite defect in
our criminal procedure. If conduect directed to exploit that defect is
allowed to succeed, there is little doubt, and there have already been
definite indications, that the example will be followed in many ecases in
future to the gravest detriment of the public interest, amounting to
ngt];in;i: less in serious cases of this kind than the paralysis and impotence
of the law.

Now, Bir, I have submitted this matter to the House ar one of ur-
gency. I myself could not contemplate,. without the gravest apprehen-
gions, the consequences of any long delay in enacting this measure. As
I have already informed this House, the probable necesgity df under-
taking this legislation was present to our minds several weeks ago. We
held our hands as long as we had any hopes that it could by any conceiv-
able turn of events be dispensed with, and we have now placed it before
the House. We have done 8o in ecompliance, as I say, with a very keen
sense of our own duty in the matter, though we should have been very
glad to be relieved of this necessity. Tt is not only the Executive Gov-
ernment of the country which is responsible for the due administration
of justice. The responsibility of the Legislature is not less great.

T ask this House to deal with this matter in an entirely unprejudiced
manner, and to recognise that the Government are confronted with a
situation for which some solution must be found. We have anxiounsly
explored every possible solution, and we have come to the conclusion
that no solution other than that propounded at present is possible., On
that basis, T venture to appeal to the House to treat this matter dis-
passionately, without prejudice, with a fair recognition of the facts. The
matter, I say, is one which we are hound to regard as urgent, and it is
for that reason thet I move this motion for consideration of the Bill. But
if a feeling prevails in the House that a more proper course wounld be to
refer this Bill to a Seleet Committee reperting at an early date, as T under-
stand there is.an amendment to that effect on the agenda, if that is the
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wish; then I can assure the House that ‘Government will be prepared.to

aecept it. , . .
Let me once again renew my appeal to the House to deal with this

matter withous prejudice, impartially and with a fair and just recogmi-

tion- of the facts which have: compelled Government:to lay it before the

House. If it will do that, I have every hope that this measure will be

approved by the House and duly enacted. (Applause.)

Mr, President : The question is ;

‘¢ That the Bill further to amend the Code of Criminal Procedure, 1898, for a
certain purpose (Insertion of new section 540-B), be token into consideration '’

Mr. N. 0, Kelkar (Bombay Central Division : Non-Muhammadan
Rural) : Sir, I beg -to move :

“ That the Bill be circulated for eliciting -public and 'legal opinions thereon '’.

Sir, the Honourable the Home Member himself admitted .at the out.
sot that this was a controversial Bill. Of course, he has given his own
version of the controversy and his owwu side, and he should therefore be
prepared to hear-our version, our-side of the controversy over this Bill.
The amendment that I have moved is, to put it frankly, a dilatory motion
in the.sense that I do want time and more time for this Bill. I want tiine
for this. Bill for two reasons. In the first place, this Bill starts, for the
first time, a very great guestion of principles.of jurisprudence. There-
fore we cannot proceed with the Bill in this.offband fashion. I am of
opinion that a large mass. of legal and judicial opinion will have to be
collected and laid before this House before we could proceed with this
Bil. That is my first reason. My second reason, and perhaps an equally
important reason, is that I want to get this Bill off from its associations
with the Lahore case and the present strike, Of course, as the Honour-
able the Home Member has said, this Bill has no bearing whatever upon:
the meritd of the Lahore case. 1 quite admit that. Throughout my speech,
if/T make a pingle reference by a single word to the merits of that case,
whenever I shall be speaking of the Lahore case, I may be supposed to
have more in my mind the particular strike of the accused in the Lahore
oase than anything else.

8ir, the reason why T want time for this Bill is this. Under other
conditions, in other circumstances and in' other times, I think in one as-
peet of the view, there is something to be said in favour of the Bill. I
am giving my opinion only as a layman, and it is after all a tentative
opinion for the moment. But in one view of it, I think the Bill is not a
bad one. Tt is for this reason. If for the moment one can forget the
Lahore case and the strike, then I think this Bill gives some measure of
the much-needed relief to certain imaginable or conceivable co-accused
In cases where the trial is unnecessarily prolonged not for their own fault,
but for the fault of the other co-accused.

We all know that adventure makes strange bed-fellows, but so also

12 Noox, does mial:‘nrtune ; and we know that in g number of

. ©t8ses, owing to the excessive zeal of the police, a num-

her' of aceused; innosent people, are harvested together, put upon a ,joilit
trial, and then what happens ¥ In many cases it is found that the
accused have no common defence ; each one wants to defend himself in
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his own way and quite rightly and legitimately. And in the end we
ﬁml that sometimes some of the accused are let off. Here is a case in
1{:111011 there is no eommon purpose, no common binding between the
different accused, and yet, owing to the action of Government and the
police, these unfortunate people are brought in, and if in such a case
q0me one of the accused does voluntary acts to disable himself from
attendance from the court, it naturally prejudicially reacts
upon the interests of the other accused. And I will mention
instances of cases like this. I will mention gang dacoity cases,
cases of riots, cases of unlawful assemblies and g0 no. These
are typical' cases of prosecutions in which a number of people
are indiscriminately put up together. And therefore in my view,
if this Bill were passed and put on the Statute-book, it might give indeed
a measure of relief in certain conditions to co-accused. And I venture
to say that if this Bill, from the pure judicial point of view and concep-
tien, had been brought before this House a few months earlier, or if it is
again brought up a few months later, it will certainly stand a better
chance than it has to-day. But after all, I give my opinion as a mere
layman, and my lawyer friends say that my view is not right. The Bill,
whenever it is brought, will necessarily offend against a first class prin-
ciple of jurisprudence, namely, the accused must be present in court and
must hear. his trial. We should really like to know what are the pro-
visions on this point in other countries in cases of a similar nature. We
should like to have the. opinions of the Bar’ Councils, of pleaders and
barristers and the legal profession generally, and also of the courts. I
know that the Bill has arisen out of one particular decision of the Lahore
High Court, but my view is that, even if this Bill were to be put tomorrow
before the Lahore '}'{igh Court, I am not quite sure that the Judges would
gay that the principle of this Bill is quite right. I do not think they
have specifically suggested this thing which is contained in this Bill,
though of course they gave their decision on other matters in this parti-
cular affair.

Now, Sir, my second point is this, I do not want Government to take
advantage of this Bill for this particular case. A number of months
passed after the accused in this case were arrested. Government did not
proceed to try them for a number of months. That means that they do
not care so much for time. They may as well wait for a few months
raore,—~why not ¥ After all, the struggle of these hunger strikers is
such a struggle that it is bound to end one way or the other very soon ;
it cannot be prolonged indefinitely. But it may be said here that Gov-
ernment are in a hole and they find themselves in difficulty. To that
my simple answer is that the Sphinx must solve its own riddle ; who
else can read it ¢ Let the prosecution stew in its own juice. I have
abrolutely no sympathy for the prosecution in this matter. Tf the prose-
cution has taken a few months already, let it take a few months more and
notking will be lost thereby. But I am sure that Government cannot
come to this House and seek a remedy from the legislature in this matter.
Put then T am not quite thoughtless in this matter, for I can suggest to
Government some concrete proposals for getting out of this diffienlty.
As T have said they:can stay their hands for some time,—that is one solu-
tion. By some efforts eleven of the aecused have already been successfully
weaned out of the hunger strike. Who knows that by efforts and in time,
if:somte concessions are made to the accused, they may not give up their
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hunger strike and take their trial 7 That is a possib_ilityt but that can
be achieved and realised only if Government stay their hands and post-
pone the prosecution for some time.

My second suggestion is, split up the case, and that is a thing which
is not unheard of. There are about 17 accused in this case and it is aot
necessary that all of them should be put up for trial together. When
there are absconders in a particular case, Government do split up the
trial, and that may be done in this case too. It may be said that these
hunger strikers have brought on the strike voluntarily, but my suggestion
to (Government is to treat them as absconders and proceed with the case
against those who are in a position to be brought to court. And there
is enough material to go on with the case. To a useful question put
yesterday by my friend Mr. Ganganand Sinha, a statement was laid on
the table of the House by the Honourable the Hlome Member. T have
scanned that statement and what do I find ¥ Out of the 17 accused, 11
are not hungerstriking at the present time. Two have already been
gentenced to transportation,—Bhagat Singh and another. What more
do you want to get out of them, unless you want to humiliate them by
putting a stigma on their heads and sending them to the scaffold 7 Then,
one man is already on the point of death, and even the medical men have
given up his case as hopeless. So how many remain  Only three ; and
88 I have already said, if efforts are made, surely there is a chance of
these three people also being persuaded to follow the example of the
other eleven accused and take their trial after giving up the strike. As
I have said, the struggle of these hunger strikers cannot go on endlessly ;
1t must come to an end sooner or later. It is a struggle between two
forces. There is the force of the will power of these people who are on
hunger strike, and on the other hand there is the force of the medical
people in the jail who are trying their best to forcibly feed these people.
‘And 1 was surprised to find from the statement that, though some of the
.acrused have gone on hunger strike for 80 days and more, they have lost
in some cases only 14 1bs. and in some cases only 20 Ibs. in weight. That
s inexplieable to me ; but my point is this : that one of the two forcds
wnust win in the end, Supposing the foree of hunger strike succeeds,
those people will die and get out of this world and Government will be
rid of them. _Supposing on the other hand that the force of forcible feed-
Ing snceeeds in the end, it will end in these people being produced before
the court. Therefore, this struggle, I contend, is not a struggle that will
go on endlessly ; and therefore there is no necessity in my opinion for

Government to bring in a Bill of this kind at this moment as if all hopes
were lost.

Nn\_v, Sir, supposing these cases are split up, there may he two cases ;
there will of course be delay and there will be expense ; but time is not
of the essence of the matter with Government, nor is cost ; and I have
suggested thgt, by withdrawing even at this moment the prosecution
againat certain of the people. they can get a solid block of people to pro-
ceed against in one case. Why cannot they do it ¥ Take off the case
fr?m those who are recaleitrant, who are not reasonable, and the others
!nuzht be persuaded to give up their hunger strike. Now, Sir, withdraw-
Ing cases, even at an advanced stage, is not a fhing unknown to
Government. Have they not created a first class seandal in Sind by
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withdrawing a case after the Magistrate had committed the accused to
the Sessions ¥ They have withdrawn the case within the Sessions eourt
at the last moment. (Maulvi Muhammad Yakub : ‘‘ Shame '’). That
is what has appeared in the press : they have withdrawn the case—the
fact is there—and let me remind the House that the charge in that
particular case was abduction and murder.

Mr. Abdul Haye (East Punjab : Muhammadan) : That was done in
deferemce to this House, I belicve ?

Mr. N. 0. Kelkar : Have I said one word of blame of the Govern-
ment ! I simply want them to follow that example in this particular
case. If it was right in that case, let it be followed in this particular
case, and let the case he withdrawn against a few of the
accused, so that you will got a solid block of people against whom you
can go on and finish the case. I have merely stated one argument for
nct allowing the Government to have this Bill,

Mr, Lalchand Navalrai (8ind : Non-Muhammadan Rural) : I objeet
to the Honourable Member’s statement, How much does the Ilonourable
Member know about that case 1

Mr. N. 0. Kelkar : It is not necessary, Nobody has corrected me
in so far that the case has been withdrawn. It has appeared in the
papers.

Mr. M. A. Jinnah (Bombay City : Muhammadan Urban) : It has not
been withdrawn ; only the Government have decided to apply to with-
draw,

Mr. Lalchand Navalrai : May I state the facts ¥ An application for
withdrawal was made, and the application was considered by the Gov-
ernment, and they ordered withdrawal ; but the Public %’msecutol‘.
Karachi, was against withdrawal.. He however applied to the court for
a withdrawal. The court said that it was in the power of the court to
allow withdrawal or not, and therefore on the 2nd September, when an
application was made, the court kept it for orders till the 9th September,
and it is not known whether the court has allowed the withdrawal or not,

Mr. N. 0. Kelkar : My friend appeard in the case and of course
knows better about it. -

Mr, Lalchand Navalrai: I was not the pleader during the with-
drawal applieation.

Mr. N. C. Kelkar : However that may be, my point is this : T have
simply suggested the withdrawal of the case which is not impossible
or a thing not to be contemplated. I do contend that the case should
be withdrawn against a few who are recalcitrant, and the case may be
proceeded with against those who have ceased to hunger-strike ; the case
against them can go on.

T have given two reasons. I come now to the third and, in my
opinion, the greatest reason for not allowing Government this Bill ; and
my reason is that I cannot allow the strikers to bé made vietims of this
Bill. T cannot allow these present strikers, at any rate, to be made
vietims of this Bill which has arisen out of their own strike. It ix due
to them that they should not be made the first vietims of this Bill, who-
ever clse may be at any other time, The Bill may pass after the end of
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this case and prove useful, as I have said, in other conditions. But it is
upfair to pass this Bill while this strike is going on. And why do I say
that is due to them ¢ I shall give my reasons as to why they should not
be made the first victims of this particuler Bill. This House will remem-
ber that the hunger strikers have raised a first class political issue 1n the
matter of the jail treatment of prisoners and racial diserimination.
Now, how have they done it ¥ Let the House again remember this. Ilow
have they raised this first class issue ! Not like ingenjous lawyers
sitting in their arm chairs, in their consulting rooms comfortably ; not
like dilettante or amateur theorists in criminology sitting in their com-
fortable libraries. . ...

Mr. M. A, Jinnah : Nor like journaligts in their editorial sanctum !

Mr. N. 0. Kelkar : No ; in none of these ways has this first class
issne been raised ; but they have raised the issue under the hardest of
jail conditions. This must be rememberad to their credit, and thérefore
1 say that they ought not to be made vietims of a Bill of this type.

Now, 8ir, coming to the hunger strike itself, I quite admit that the
merits of a hunger-strike may be debatable ; there’ may be two sides
to it. Fowever, i a hunger strike suicidal ¥ Certainly it cannot be
ealled suicidal, because we know that Mahatma Gandhi himself went on
hunger strike for twenty days and woyld not take any food during the
period. Mahatma Gandhi is not a sinful man to go and commit suicide.
So it must have another aspect , and therefore I contend that it cannot he
colled  suicidal. (An Honoyrable Mempber : ‘‘ That was penance '.)
Cell it strike, call it penance ; you may describe what Mahatma Gandhi
did as penance and you may describe the act of these people as a hunger
strike ; but after all hunger is common to both cases ; therefore you must
not apply the deseription of ‘* suicidal ’’ to this strike.

My next point is that, even supposing it is suicidal, you must re-
member that it ir not for avoiding the trial. If the strike was intended
to avoid the trial, I could understand that ; but in this case, the strike
@ 1ot intended to avoid the trial, but as a protest—u positive, practical,
active protest—against certain racial diseriminations and bad treatment
in jail. They are fighting a political battle of this Assembly, and why do
I say that their object is not to escape this trial ? Because apparently
from the accounts, some of these fellows seem to be very bold. It is not
as if they shirk the consequences of the trial ; some of them are prepared
for, who knows what may come, transportation for life, or even to go
to the scaffold. So in the ‘ease of such bold people, we cannot presume
that they resort to the hunger strike simply to avoid the consequences of
this trial. They do it with some definite objective. It is not mere senti-
‘ment that is at the back of this strike : it is no mere morbid sentimentality,
but there is some clear object and purpose and also acute intelligence he-
hind the strike. After all, you and 1 know that a hunger strike is no
Jjoke, and therefore we need not scoff at it, much less should we censure
or condemn it. Take the strikers at least as seriously as they take them-
selves. The fact is that they are prepared to give their lives : but mind
You, only they are concerned to sell their lives as dearly as possible.
‘They want to get as much out of this Government by their hunger strike
#s it is possible for them to get even under these hard conditions. What
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is the price they demand § They do not want acquittal from the case, or
escape from the case, What they demand is recognition of the self-
‘respect “of political prisonérs engaged in a national struggle. That is
the price they demand for their strike ; and in these circumstances, how
is it possible that they should fail to win sympathy from the public and
from ‘the Members of this Assembly 7 Every sort of sutffering
in this world is bound to win sympathy. Take the case of
Terence MacSwiney. Ultimately he died, but did he not win the ap-
proval, or at least the sympathy—not the approval but the sympathy—of
the whole world ? And did he not, along with that sympathy, also push
forward his own cause of Irish freedom ! The world knows that. In
thig eonnection T read in yesterday’s Times of India a leader about it. It
runs as follows : ** When MacSwiney died, Archbishop Mannix and the
ovher Roman Catholie clergy joined the long procession from Southwark
to Euston Station, the clergy authorised the solemn Requiem in Cork
Cathedral,

If it “were a case of suicide, sinful suicide, then, these people would
not have expressed any sympathy for the man. They were aware that
he did not undergo a hunger strike for any selfish purpose, but had at
the back of his mind a great national parpose, and therefore such great
redpect was shown to him. As I have said already, in the end some people
will be found guilty and some people will be found innocent, but it is also
possible, and you must take that fact into consideration, that, whatever
happened at Lahore,—I am not referring to the faets, part of it may re-
late in the long distance to what happened to Lala Lajpat Rai.....

Mr. President : Order, order. '

Mr. N. C. Kelkar : All right, Sir. My point is that, if Government
are expecting any sympathy from us for the Bill, I will say this, and
I will refer to a thing which happened in this House at any rate. When
a first class full dress debate was raised in this Ilouse over the attack on
Lalaji, there was not one single man from the Government Benches who
expressed any one word of censure about the conduct of the police who
beat Lalaji. (An Honourable Member : *‘ Shame ’’.) And why should
they expect now a word of censure from us, or & word of condemnations-
or criticism of the hunger strikers in the Lahore case ¥ Government say ¢
‘“ You are sensible people, you are reasonable people, you know thd¢ the
law must go on and o on.”’ We tell them at once that they will not get
‘one word of sympathy from us, but certainly words of sympathy will be
addressed from this %ouse to the hunger strikers who, as I have said,
have raised a flrst class political issue.

. Having said this about hungeér strikes, I will say, in a generdl kind of
philosophical way, that it is not for me or for this House to characterise
these hunger strikes in one way or the other. ‘We need not deny them
the meed, I will not say necessarily of praise, but at least of sympathy,
which is due to these brave people, these brave yourig boys, some of theny
very fine boys in every sense. Who can fail to sympathise with them in
these troubles of theirs ¢ Now, what is the difference between these
people dnd those who sit in this House ! It may be 'that they have
not our patience and our perception of the realities and the poussibilities
of the. political wituation in this-eountry. But, en the other hand, car
they not say, ** You penple in the Assembly have not got owr couvage aved
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our idealism,’’ 9—It is perfectly open to them to say that. Each of us
takes his own consequences. They go to jail for their opinions, they also
go to the scaffold, and what do we do ¥ We reap the ignominy of going
to the Clouncils and placidly preaching constitutional agitation for ages in
and ages out. Supposing, before the forum of the world, some of
these people were present and also some of us in the Assembly were also
present there,—you know generally in foreign countries people put to us
the question, ‘‘ You are three hundred millions of people in India. Why
don’t you win political freedom for yourselves ¥’’ Let each onc of us
give our answers. We say : ‘‘ We are preaching, agitating and teaching
people constitutional agitation ”’. And what would one of these people
say ! They would say, ‘ We have given our lives; we are prepared to
give our lives.”
Mr. President : Order, order. This is hardly relevant.

Mr. N. 0. Kelkar : All right. I will leave that. But look{ng at the
theoretical aspect of the question, I will say this, that in this particular
instance, at any rate, they are trying to solve a first class political issue.
As for the l.ahore hunger strikers, I do not think we have so fur got
any- first-hand statement of what they want. But fortunately I find
in the Bombay Chronicle a full statement from another hunger striker,
not in the lLiahore case but in the Mianwali Jail. And as it contains and
gives everything in detail, T hope the House will bear with me if I read
a few lines from that statement which is responsibly made before a
magistrate. In the first place, .he says that he is a follower of (andhi
and a non-violent non-co-operator, and in the end he says that he has not
gone on this hunger strike in order to avoid labour. He says he is pre-
pared to do uny amount of labour as far as he can. Why did he go on
hunger strike then 7 He gives his reasons:

““ It is a fact that T am on hunger strike since August 4 and the renson for this is
that T am not given the food which should be given to me as of right. The political
prisoners in this country have a long-standing grievance against the Government that

their stufus ns politienl prisoners is not recognired officially. It is but meet that they
should be designated as political prisoners in the official correapondence.

Their second grievance is that a Furopean prisoner, be he a thug, ducoit, or u cheat,
s gi butter, cake and ten. Fresh vegetablos are sent for from the bazars if such
are available in the jail garden. But the ense with the Indian political prisoners is
quite different. Even if they are apecinl class prisoners, they are not given those
facilitics. They get wheat and gram, and most ordinary vegetables. They nre aleo
supplied oil........ The European wards are airy, well-ventiluted and well-furnished
and they have separate kitchen and baths attached to them. Compare them with the
barracks for Indian political prisoners, which are neither well-ventilated, nor they have
got doors to protect the inmates from cold and wind, ete.

The condition of cells for Indian ordinary prisoners is still worse. They ure
generally damp, dark and dingy and are made to elean urinals and latrines during the
night time. The prisoners are compelled to keep drinking water and their religious
baoks in the same cell wherein nre placed urinals, etc. These are the eells in which
the"ordinary political prisoners have to puss their nights even in the months of June,
July and Augoat.’’ . .

Then he gives certain details into which I need not go,—that Indian poli-
tieal prisoners are given rethas, while soap is supplied to the Europeans.

He goes on to say :

‘Tt is a pity that while the European prisoners are placed in the Central Jail,
Lahore, the special class political prisoners are put in Mianwali, the Kolapani of the
Punjab.
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bet These griu;l}nm have been brought to the notice of the Government many u t'me
efore........ -

This is the most important—

‘* These griovances have been brought to the notico of the Government many a

time before, but no heed whatsoever so far has been paid to them, and so we have felt
compelled to resort to this extreme step of hunger strike till these gricvances are
redressed in a manner aceeptable to the political intelligentia of tho country.’’
This, in brief, is the statement that was made before a magistrate hy a
hunger striker, who is on his trial for hunger strike. I dv not know
what are the fuets in that particular case ; he may be corroborated or he
may not be corroborated. That is a matter for inquiry. But [ say in-
dependent testimony to these complaints comes from other guarters also,
and in that respect I will mention the Report of the United Provinces
Jail Committee. There we know that the European Chairman and the
Indian members have differed on a number of points. That means that,
though the Cardew Jail Committee of 1922-23 did make certain recom-
mendations and did not make certain recommendations and assumed that
that was the last word on the subject, 1 do contend that these present
facts show that the issue is a live one even now,

This point has been brought out saliently in the reports and dissenting
minutes in the United Provinces Jail Committee’s Report by
people like Pandit Jagat Narain and others. If the issue was a fanciful
one, Government would not have entered upon this inquiry, and the
very fact that they have entered upon this inquiry shows that a grievance
did exist. They have now asked the different Provincial Governments
for a Report. My point is—why did not they do this earlier ¥ Did they
not know from the press and other sources that the political prisoners
were already suffering from that complaint ¥ Why did they wait till
the hunger strikers forced that step on them ! They should have done
it carlier. From that I conclude that Government find themselves in a
difficulty which is of their own creation, and then they have come to the
Legislature with a Bill like this. "Even this inquiry is a partial success
for the hunger strikers. That is my next point. They have raised a
first class political issue and to whom is this credit due ¥ Not to us that
arc sitting in the Legislatures comfortably. We have not succeeded in
raising that issue so far, and compelling Government to make this'isﬂ;iry.
Remember that it is the hunger strikers, under their hard jail condMons,
that have driven (lovernment to make this inquiry. This partial success
is due to the hunger strikers themselves. Now, hunger strike is of course
a new method. It is a new method of agitation, and in the present poli-
tical situation it is not to be discarded simply because it is a new method.
In this connection I was amused to find the other day an interesting story
written by Mr, G. K. Chesterton. It relates to a Club of Queer Trades.
I was aumused to find out what that Club could be. I found out this,
There was a Club. One of the eonditions of the membership was that the
candidate who aspired to be a member of that Club .ought to follow™an
Lonest living in the first instance. The second condition, and the more
important, was that he must have found out for himself a new and original
method of earning his livelihood, a method which was not followed by
others. That is the point of the story. Taking, this as a parallel, the
politicians in India,—the Indian fraternity of politicians—are a club of
queer trades. Of course it is not a trade. It is sound practical business,
unselfish practical business. Now, in this elub of queer trades which was
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gtarted 75 years ago, we find that, from time to time, political agitators
and workers in this country have been finding their own new original
methods of agitation, all having at the back of their minds a common
object, namely, the winning of political freedom for India. Who. started
the game 7 I'irst the loyalists started it with flattery. Then came the
moderates on the scene. They invented the method of argument and sta-
tisties. They hoped that Government would be persuaded by them, Then
came on the scene the neo-extremists, who invented the method of blunt
speaking and abuse. Then came the extremists, who invented
the method of going to jail within certain limited conditions, TLastly
we have now the revolutionaries and people of that type, who have in-
verted the method of giving their lives by going on hunger strikes. In
that way each member of this politieal fraternity has been inventing for
himsel? a new and original method of political agitation. The whole thing
is a club of queer trades. The object is common. What is the use of say-
ing that the hunger strikers are doing something sinful, suicidal, morbidly
sentimental and so on ? Iave any of these critics got the courage these
Lrave boys have got to live under their hard jail conditions and to create
such first class political issues with partial success at least ¥ In short
my point is that it would be absolutely unfair and scandalous for the
Assembly to vote for this Bill at all. Government have themselves created
this muddle. We in this Assembly must have the courage to give these
hunger strikers at least negative assistance.

Mr, K. 0. Roy (Bengal : Nominated Non-Official) : Sir, T beg to
move the amendment that stands in my name :

““ That the Bill be referred to n Seleet Committee congisting of the Honournble
Bir Jumes Crerar, the Honourable Sir Brojendra Mitter, Mr. D. P. Mulla, Maulvi
Muhammad Yakub, Mr, D. C. Stewart-Smith, Mian Muhammad Shah Nawaz, Mr, Fazal
Ibrahim Rahimtulla and the Mover, with instructions to report by Monday, the 16th
Beptember 1820, and that the number of Members whose presence shull be neCessNry
to constitute u meeting of the Committee shall be four.’’

Mr, B. Das (Orissa Division : Non-Muhammadan) : Why did you
omit Mr, IKabiruddin Ahmed ¢

Mr. K. 0. Roy : He did not offer himself, nor you. I request, Mr.
President, that you will permit me to add the name of my Honourable
and‘gallant friend, Colonel Gidney. He is a medical man of great reputa-
tion, having practical experience of hunger feeding.

1 was groatly relicved to hear Mr. Kelkar. He did not oppose the
principle of the Bill,

Mr. B. Das : Ie did not touch it.

Mr. K. C. Roy : He thought that there are merits in the Bill and
he went on to divide the issues involved into three sections. TIf he will
sit on the Select Committee, the issues could be clearly thrashed out.
Now, Sir, T frankly confess that T am not satisfied with the composition
of my Select (‘ommittee, 1 invited some of the prominent Members.
They say that their objection is to the principle of the Bill. What is the
principle of the Bill ¢ The principle of the Bill, as far as I ean make
out, is this, that the Government seeks power to hold' an inquiry or trial
when the necused’s absence arises from his own voluntary action.



THE OODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL. 72D

This is the only principle to which most of my Honourable friends
on the other side have objection. But, Sir, the point which is upper-
most in my mind is that this point which arises out of the whole hunger
strike is not an imaginary thing ; it has actually taken place. [t has
shown a grave defect in our criminal law, which it is the bounden duty
of this Eousc to remedy (‘‘ Hear, hear ’’ from the Official Benches) and
if we fail in our fundamental and primary duty, T feel that we as a
Legislature have no right to exist here, (Hear, hear.) My friend, Mr.
Kelkar, has asked me one very pertinent gquestion: what has been the
practice in another country ¥ And he has himself referred to the hunger
strike of Mr. MacSwiney. Sir, I have tried to look up the fncts, and
what do I find ¢ I find that most of the Irishmen who went on hunger
strike, did so after conviction. The case that has arisen in Lahore, the
merits of which 1 shall not go into, is without parallel in the history of
the world. Will this House deny Government the right to place their
case before the House as well as before the Select (Committee ¢ Sir, if
we deny that right, we ‘shall deny ourselves the elementary right of a
Legislature. (‘‘ Hear, hear ’’, from the Official Benhches.) Then, Sir,
1 am a great believer in Select Committees. 1 have served on Select
Committees with the Honourable Mr, Jinnah who is not here.

Mr. Gaya Prasad Singh : They are like Beecham’s pills ?

Mr. K. C. Roy : You know, Mr. Gaya Prasad Singh, what Select
Committecs can do and undo.

Mr. B. Das : What about the Public Safety Bill ¢

Mr. K. 0. Roy : You took it to Select Committec and the Com-
mittee improved the Bill.

Maulvi Mubhammad Yakub (Rohilkund and Kumaon Divisions :
Mubammadan Rural) : Rai Sahib Harbilas Sarda’s Bill in its present
form in the outcome of a Select Committee.

Mr. K. 0. Roy: Why not ¥ Not one but two Select Committees.
(Laughter.)  Sir, I am a great believer in Select Committees.—and in
most countries measures of legislation and important administrative
problems are solved in Committees, and not on the floor of the open
House. _
My Honourable friend, Mr. Rangaswami Iyengar, will not deny it ?
{Laughter.)

Mr. A. Rangaswami Iyen, Tanjore cum Trichinopoly : Non-
Muhammadan Rural) : I sg:ulﬁikg to know what it is before [\deny or
accept.

Mr. K. 0. Roy : You will have your chance. S8ir, I believe that,
for a Bill of this sort, the best forum for discussion is the Select Com-
mittee where Government can lay all the papers. I can recall the -
Sclect Committee which, only last cold weather, dealt with the Trade
Union Bill. (Mr. K. C. Neogy : And the Public Safety Bill.) They
oriented the whole measure, and my friends will not also forget the Con-
tempt of Courts Bill, the Prophets Protection Bill and Lenflets Bill.
All these Bills were remodelled not on the floor of the House, but in ﬁe}ect
Committees. Sir, Mr. Kelkar wants to elicit political and legal opinion.
1 ask him one question. Is there anybody more authentie, more repre-
sentative than this House to give the political and legal opinion that

L9CPB(LA) . ¢
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Mr. Kelkar wishes 1 If Mr. Kelkar had complained that he had not got
the views of the Provincial Governments and the High Courts, he might
be on stronger ground. If he- had complained that he had not the
opinions of other Judges, he might be on still stronger ground.. But
when he wishes 1o elicit political and legal opinion, he cannot find & more
authentic body of men than the Members of this House. (Applause.)
They are the final and ultimate judges of all legislation ; and speaking
for myself, I should sooner rely for political opinion upon the Front
Opposition Benches than upon any other body outside the House.

Now, Sir, there is very little for me to say. 1 do not wish to go into
the gquestion of the hunger strike. Hunger strike as a political instrument
is an inpovation; and it has been foisted on India. 1 want the House
to realise that fact, and it may extend. So I think it is our duty to look
into the defects of the existing eriminal law and do our hest in Seleet Com-
mitiee to model the Bill according to the wishes of the representatives of
the people of the country and bring it back before the Legislature. (Ifear,.
hear.)  Sir, my position is this, that hunger strike as a political weapon
is right enough, but there may be many who have been on hunger strike,
who are not probably guilty of a crime, who may be called co-aceused
and Lhe sooner we can find a remedy for their trial, the better for all con-
cerned. Wir, 1 have considered this Bill with care, and I have come to the
inevitable conclusion that Government have been compelled to bring this
Bill before the House under circumstances which have been fully explained
by the Honourable the Leader of the House, and every sentence that he has
srid 1 know from my experience to be perfeetly correct and true.

Mr. Jamnadas M. Mehta (Bombay City: Non-Muhammadan:
Urban) : Then why do you want a Select Committee ?

Mr. K. 0. Roy : The Select Committee has not only to look into the:
statement of facts of the cases, but has to examine every detail of the
,Bill, as Mr. Jamnadas Mehta knows so well. TLet us, Sir, brush aside
prejudice. It does not matter whether it is a Government measure or a
private measure. Let us brush aside all consideration of the case which
is now before the public. Let us brush aside the fact whether this BilF
will have retrospective or prospective effect. All these considerations camr
be fully discussed by the Select Committee; and if some of the Front
Renches will agree to serve. I am quite sure that we shall be able to pro-
duce a Bill worthy of acceptance by the Front Benches of this House,
8ir, I move my amendment. (Applause from Official Benches.,

- Mr. President: The Honourable Member has added two names,
Colonel Gidney and Mr. K. Ahmed ¢

Mr. K. 0. Roy : No, Sir. Colonel Gidney is the only one.

Mr. B. Das : Does that mean that you are disowning Mr. Kabeer-ud-
Din Ahmed !

Mr. Abdul Haye : Sir, 1 rise to support the amendment of my
Honourable friend, Mr. Kelkar. (Loud applause.) 8ir, it is after great
deliberation that we on this side of the House have decided to support this
amendment. We realise that at this stage we cannot permit the Govern-
ment to place permanently on the Statute-book of this country a measure
of this nature. Sir, our national poet, has said :

Qorid Aai yir roz-i-mahshar chhipegd kushion bl khin kiunkar,
/o ehup rahe,i zabin-i-khanjar luhil pukireod dstin kd.
An Honourable Member : What does it mean ?
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Mr. Abdul Haye : I will render it in English. It comes to this. The
poet says that the day of judgment is quite near, and it will not be pos-
sible for you to hide your guilt. If the sword with which you have
comwitted the murder will not give evidence, your sleeve stained with
blood will expose you, Sir, this couplet was quoted by the Honourable
Mr. Justice Mahmood when, sitting on the Bench of the Allahabud High
Court, he ruled that, under whatever disabilities an accused person may
be, no judgment against him could be passed in his absence. (Hear, hear.)
But, Nir, we also realise that at this juncture the Government have got
some justification in bringing forward this measure, and we are therefore
prepared to examine the question, and we want time for that. The
Honourable the Home Member, by virtue of this Bill, seeks to provide for
those cases where an accused person has, by his own voluntary act, render-
ed himself incapable of remaining before the court.

My frieind, the Honourable Mr. Kelkar, has suggested a vourse of
action for the consideration of the Government and he says that it is
open to the prosecution to split the case into two, i.e., to proceed with the
trial of those who are fit to make their defence and are fit to remain in the
court, and posipone the case of others who are not in a fit state of health.
I understand, the position of the Government is that they do not want to
split the case into two. They want to expedite the case by trying it as
one case and by proceeding with it forthwith, no matter whethor a person
is able to remain in the court or not. I will point out, for the information
of the Government, that if their object is not to split the case into two.

The Honourable 8ir James Orerar : It cannot be done for practical
reasons,

Mr. Abdul Haye : If you say that the case cannot be split into two,
you are exhibiting hopeless ignorance of the law. Even if this measure is
carried today before 4 o’clock, even if this Bill becomes the law of the
land, does the Honourable the Home Member realise that, under the
law as it stands, it is obligatory upon the court to split the case into two
in such cases 7 I believe, Sir, that the Government have rushed to this
Assembly with this Bill while their mind was in a state of confusion.
They have entirely ignored that cases of this nature are already piro-
vided for. They have not cared to read the present section 540-A. I
will read that section before this Honourable House, and I will show that,
in the presence of that section, no legislation of this nature can be under
taken. It would be witra wires. My second point is that it is obligatory
upon the courts, under such circumstances, to split the case into two, or to
.adjourn the entire case—there is no third alternative. The section runs
thus :

‘“ (1) At any stage of nn inquiry or trial under this Code, wbere two or more
accused are before the Court, if the Judge or Magistrate is satisfled, for reasons to be
rocorded, that any one or more of such accused is or are incapable of remaining before
the Court (all the conceivable cases are covered by this scction), he may, if such aceused
is ropresented by a pleader, dispense with his attendanee and proceed with sueh inquiry
or trial in his absence, and may, at any subsequent stage of the proceedings direct the
personul attendance of such aceused.’’

The Honourable Bir James Orerar : If he is represented.
Mr. Abdunl Haye : Kindly have patience and listen to what clause (2)
says :

o r a3 . .

(2)_If the accused in any such case is not represented by a pleader, or if the

Judge or Magistrate considers h’h personal attendanee mua::,’he may, if he thinks
LOCPB(LA) o2
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fit, und for reasons to be recorded by him, either adjourn such inquiry or trial, or
order that the case of such accused be taken up for trial eeparately.’’

So the law as it now stands is that, in a case of this nature, where a man
is incapable of remaining before the court, whether by visitation of God
or by his own voluntary act, the court has got only two options, ngm_ely,
either to adjourn the case when the court is of the opinion, that, within a
ghort time the accused will be in a fit state of health to stand his trial, or
10 order that such an aceused be tried separately. Now, if this provision is
already on the Statute-book and if you also carry your measure through this
Legislature today, your magistrates and judges will be handicapped and
they will not be able, in view of section 440-A, to try the case as one case.
Under section 540-A. there are only two courses open to them, either to
split the case into two or to postpone it.

Now, Sir, we have serious objections against the proposed legislation,
and if this Bill is not circulated for eliciting public opinion thereon, it will
be our painful duty to oppose it, and oppose it tooth and nail. You say
that you recgonise that every accused person has got a right to be heard.
You further say that you are not taking away that right from him, but
that it is he who is voluntarily denying to himself that right. I realise that
position, but the law should not be inconsistent. I would cite the analogy
of an abseconder, a man who, after committing a serious offence, chooses to
run away and is not available for he ecannot be arrested. Does he not deli-
berately and voluntarily try to avoid the process of law? Is an absconder in
any way better than hunger striker ¥ I maintain, Sir, that a hunger
striker may be an honest man, may be a patriot, but surely a man who has
absconded is a coward and a dishonest fellow. You have not se far brought
forward any measure, you have not asked this Legislative Assembly Lo
make a law that this dishonest and coward absconder should be proceeded
ugainst in his absence. (Hear, hear.) If against an absconder you cannot
have ex parie proceedings, if you cannot pass judgment in his absence, how
can you pass judgment against a man who is not in a fit state of health to
stand his trial, no matter how deliberately he may have courted that
eondition ¢

e

The law about an absconder is contained in seetion 512, It authorises
the court to record evidence in his absence with a view only to preserve
that evidence and no further. When he iy apvrehended he has got to be
brought before the court and the witnesses have to be summoned and
examined in his presence, and he is to be afforded an opportunity of cross-
examination. Section 512 qnly enables the court to record and preserve
the evidance, and that evidence can only be available in casc a certain wit-
ness is dead or is otherwise not available. I am perfectly willing to help
you if you want to preserve the evidence against the hunger striker to be
used in case the witness is not available, but certainly you cannot pass
Judgment in his absence. It may be said that, in the case of an absconder,
why should you pass a sentence when the man is not available to undergo
imprisonment or punishment. That is not good logic. Your point today is
o 1 ra. ihat the process of law should not be hindered,
that eases shonld be expedited and not allowed to

hafig fire. Now. Sir, T have known cases where men have remained ah-
sconders for twelve years and more. During this whole course, the courts
never proceeded to pass order of conviction against them. If an absconder
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is not available to undergo imprisonment or undergo punishment, I ask in
all sincerity, is a man lying on & death-bed, one who is not capable of re-
maming iz court, is he in a fit state of health to go to jail and undergo
imprisonment ! Iimplore the Government to accede to this request, which
is made by Honourable Members on this side of the House, to stay their
hands and to allow us to give more consideration to this question. If you
are not willing to grant this, I have already made it plain that it will be
our duty to oppose it. There is one further reason, Sir, which I would
like to add as to why we want this measure to be postponed at this stage.
We all know that in these days, in another place, and in another country,
the \ssembly of the League of Nations is in session. Our delegates, the
Honourable Sir Muhammad Habibullah and his coadjutors, are taking
a keen and very interesting part in the deliberations of that Askembly.

Honourable Members : Whose delegates ¢

Mr, Abdul Haye : No matter whose delegates they are, 1If in this
Session this measure is earried through, it this Bill is placed on the Statute-
buok as an Aect. and the news is conveyed to the Assembly of the League of
Nations over the cables, 1 am afraid, the Assembly of the Leaguce of
Nations may ask Sir Muhammad Habibullah and other delegates of the
Government of India to withdraw from the Assembly sittings. 1 want
to save them this humiliation, and T hope the House will agree to this.

Sir Darcy Lindsay (Bengal : European) : I desire on hchalf of the
Group 1 represent to say that we support the amendment, .moved by my
Honourable friend Mr IRoy, to refer the Bill for the consideration of a
Select Clommittee. 1 entirely agree with my Honourable friend Mr. Roy
in what he said about the good work that ean eome oui of a referenes 10
Select Commitiee. T cannot sec any particular point in delaying this
measure at this stage, as is recommended by my Honourable friends Mr.
Kelkar and Mr. Abdul Haye. 1t appears that a position has arisen which
requires immediate attention. The interests of the country as a whole
demand this measure, and it is on those considerations that we desire te
support the Bill. In supporting the Bill, we take into consideration the
point that the Honourable the Home Member put before the House as to
the grave iujustice done to the accused who may be proved innocent.
These men are to be kept lingering in confinement so long as it suits a
hunger striker to delay the trial. 1 also take into consideration the hard-
ship to the witnesses in the trial. In this particular matter to which refer-
enice has been made, namely, the Lahore case, we are, told that a very large
number of witnesses are cited. T regard it as a hardship to those men to
be kept in suspense as to when they will be called upon, week after week
and possibly month after month. I go even further and plead for the
hunger strikers themselves and all those who wish to resort to this measure
to enforee certain views of their own. I understand from my Honourable
friend Colonel Gidney that the measures that have to be taken ngainst
hunger strikers, that is forcible feeding, tend to the creation of great dis-
comfort, almost amounting to torture. It iy to save these men against
this, Sir, that I think a measure of this nature is very necessary. ~

As regards the law, I am no lawyer, but I do think that T am blessed
with a certain amount of common sense. It appears to me that, if there
is a defect in the law, there is no reason why it should not be rrmedied.
We have frequently before us amendments of the law, and I take it that this
it an amendment of that nature. My Honourable friends Mr. Kelkar and
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Mr. Abdul Haye in a sense gave their approval to the principles of the
Bill.

Mr, N. C. Kelkar : No, no.

Sir Darcy Lindsay : They say there are quite good points in it, but
they do not wish it to be brought forward at the present moment because
it implied that it is connected with a case now pending. It was only
yesterday, Sir, that my Honourable friend Mr. Jinnah gave great praise to
the Honourable the Home Member for the reasonableness of his attitude in
pounection with the Child Marriage Bill.

Mr. M. A. Jinnah : Only with that particular measure. I do not
withdraw what 1 said.

8ir Darcy Lindsay : He said that it was a national measure in the
interests of India, and he hoped that the Honourable the Home Membcr
would carry on with that good policy. Now, I ask my Honourable friend
Mr. Jinnah if this is not a measure which carries forward that good policy.

Mr. M A Jinnah : I do not think my Honourable friend is quoting
me correctly. I said this : if the Government will carry on that policy
towards social reforms in this country, it will not only be welecome, but it will
help India to go forward. '

Sir Darcy Lindsay : I appeal to my Honourable friend Mr. Jinnah io
lvok at it from the correct perspective and consider whether it is not
advisable to give and take in these matters, and when the Honourable the
Home Member comes forward with a perfectly reasonable proposal for
the better Government of India, I ask my Honourable friend to give his
support to it.

Diwan Ohaman Lall (West Punjab : Non-Muhammadan) : Sir, I had
no intention to inflict a speech on the House on this measure, but the
utterance of Sir Darey Lindsay compelled me to rise to my feet and to say
what I have to say, not only of his speech but also of the measure which is
before us. Sir Darcy Lindsay complained that he was possessed of com-
mon gense. (Laughter.) I have always considered that Sir Darcy Lindsay
is possessed of very superior sense. But the only unfortunate part of it
all is this, that in supporting lost causes, he misapplies that superior sense
that he possesses, and this is one of the lost causes to which he has lent his
support today. I say so for this reason. Sir Darcy Lindsay says that
his common sense compels him to say that if there is a defect in the law,
then we must remedy it. I want to ask Sir Darey Lindsay, if there is a
defect in the Government, what will he do !

An Honourable Member : Remedy it.

Diwan Chaman Lall : There is obviously a defeet in the Government.
The Honourable the Home Member, in a speech in which he attempted to
reason fairly well, suggested that there was a lacuna in the law. T suggest
there is a lacuna in the Government, and my reason for suggesting that is a
very simple one. Why are the Government in this very diffienlt positior.
today, that they have to bring before this House a measure which is eon-
demned by every decent lawyer in this country ¥ Why 1 Simply because
they have not come up to the expectations that the public entertain of
thom. It was a very simple matter. I hold in my hand a statement that
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was made,—I1 understand it was never actually handed over to the Honow

-able the llome Member,—a statement made at the time when this hunger
strike was resorted to by two of the leading members who are engaged
-mr.th_m strike, Mr. Bhagat Singh and Mr, Dutt. And what do they say 1
With your permission 8ir, I intend to read that statement, and after having
tead it, T want to ask every Honourable Member present whether the
majority of those demands, the totality of those demands, are such as could
not be conceded by Government or by any civilised government. The
letier 1s as follows :

‘¢ Bk,

We, Bhagnt Singh and B. K. Dutt were sentenced to life transportation in thoe
Assembly bomb ease, Deolhi, on the 19th May, 1920, As long as we were under-trial
prisoners in the Delhi Jail we were accorded very good treatment el were given very
igood diet ; but since our transfer from that jail to Mianwali and Lahore Centra! Juils
respectively we are being treated as ordinary eriminals, On the very first day we
wrote an application to the higher authorities uaking for better diet and a fow other
facilities nnd refused to take jail diet. Our demands were us follows :

(1) We as Eolitical prisoners should be given better diet and the standard of
our dictary should at lenst be the sume as that of European prisoners.’’

(Interruption by Colonel Gidney.)

If Colonel Gidney will only possess his soul in patience I will deal
with him in a minute. (Laughter.)

‘“ Tt is not the sameness of diet that we demand but sumeness in the standurd of
«diot. (2) We shall not be forced to do any hard or undignified -lubour at all. (3)
All hooks, other than thoso proscribed along with writing materiale should be allowed
to us without any restriction. (4) At lenst one standard daily paper should be sup-
‘plied to every political prisomer. (5) Political prisoners should have n specinl ward of
their own in every jail provided with all necessitics as those of the Iuropeins, and nll
‘the political prisoners in one jail must be kept together in that ward, (6) Toilet
‘mecensities should be supplicd to us, and (7) {:otter clothing.

We have explained above the demands that we made. They are most reasonable
demands. The jail authorities told us one day that the higher authorities would comply
with our demands.. Apart from that they handle us very roughly while foeding us
artifieinlly, and Bhagat aingh was lying quite senscless on the 10th June, 1929, for
ahout 15 minutes after forcible feeding, which we request to be stopped without further

delay.

In addition we may be permitted to refer to the rocommendations of the United
Provinces Jail Committes by Pandit Jagat Narain and Khan Bahadur Haflz Hidayat
Hussain, They have recommended the political prisonors to be treated ns hettor class

.

. Then they add a postseript which has been quoted by the Honourable

the lome Member :

““ By ¢ political prisoners * we mean those people who are convicted of offences
against the Btate : for instance, people who were convieted in the Lahore Conspirney
Case, 1913-17, the Kukori Conspirney Cnse and the sedition cuses in Bengal '

Pandit Motilal Nehru (Cities of the United Provinces : Non-Muham-
mudan Urban) : What is the date of that letter ¢

Diwan Chaman Lall : It was published in the Tribune of the 14th
July, 1929. Nearly two months have elapsed since this letter was
published. Now, T want to ask the Honourable the Home Member, will
he kindly tell me what exactly there is in this document to which any
reasonable man can take any exception ¥ Will he also further inform
this House, whether, at the time when these demands were made, if the
Government of India or the Government of Punjab had taken their
courage in their hands and said that they would meet the situation by
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granting these legitimate and just demands, would the trouble have got
to the stage that it has got to at the present moment 1 As I said, it is
not a defect in the law ; it is due to a defect in the system of Govern-
rient under which we are living in the Punjab, that this situation has
arisen, Far be it from me to say anything against the Punjab Govern-
ment. Their souls are really past praying for, also their intelligence.
If faccd with a situation like this, they could turn round and say :

‘‘ You complnin about differential treatment being meted out to you and to
Furopeans, we will coneede this point ; we will exnmine the broader issue later on,
but us for as this particular issue is concerned we nre quite prepured to coneede the
point thut you are making nud we will proceed with the case thereafter '’

Cun auy Honourable Member on the Government Benches turn round
and tell me that, if that had been done at that time, the trouble would
uut have been put an end to ¥ And let me be perfectly clear about the
pusition. Tt was not the original demand of any of these prisoners, and
it has not been at any time the demand of any of these prisoners, thai
they should resort to some sort of device in order to get out of this trial
Nobody has yet imputed that particular motive to any of these people.
All that they are hunger-striking for at the present moment is this, thu
they want better treatment from Government ; they want to abolish
this differential treatment that exists, treatment of one sort meted oul
to an Indian under-trial prisoner and treatment of another sort metcd
out to a Ruropean under-trial prisoner. Even if they are convicted
pinsoners it makes no difference.  'Would the system of Government have
coine¢ to a stand-still if these seven demands that were made in this
document had been conceded by the Punjab Government ? It is too
late in the day to diseusg the purely technical legal issue. The issue is
one which is purely and entirely human. Why did not the Punjab
(iovernment and the Ilome Department of the Government of India look
upon from that point of view at that period ?

T come now to the scecond point. What is the actual trouble at the
present moment ! An allegation has been made that five members of the
Jail Committee appointed by the Punjab Government went down tu
interview these hunger strikers, and an allegation has been made in the
press that a definite undertaking was given to these hunger strikers that
Jatin Das would be released. - '

The Honourable Sir James Orerar : That statement has been subse-
quently modified in the press,

Diwan Ohaman Lall : What statement is the Honourable the Home
Member referring to 1

The Honourable Bir James Orerar : It was said that an undertakiny
was given in regard to unconditional release. I am not aware as to what
actually transpired, but I subsequently saw it stated in the press that no
such suggestion was made by the Jail Inquiry Committee.

Diwan Chaman Lall : The Honourable Member did not hear what
T said. ,Jn my statement I never mentioned the words ‘‘ unconditional
release "’. 1 said that g statement appeared in the press that five mem-
bers of this Committee 'went down to interview the hunger strikers and
they gave them an undertaking that they would recommend the
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immediate release of Jatin Das. 1 am sure the Honourable the Home
Member, knowing the facts as he does, is not going to contradict me on
this score ; it has not been contradicted so far and that statement remains,
[ have seen other statements too in which it has been stated that a

~promise was made of unconditional release, but I am not basing my case
apon that. I am bdsing my case upon a statement which has not been
contradicted so far in the press, either by Government or by any mem-
ber of the Jail Committee.

The Honourable Bir James Orerar : Sir, may 1 remind the lHononr-
able Member that the Punjab Government made it known that, if an
application for bail in the case of this particular prisoner were made,
they would not oppose it ¢

Diwan Chaman Lall ;: Sir, the Honourable the Home Member is anti-
eipating me ; I am coming to that. If that statement was made, what
wan the action taken ¥ What does the recommendation to Government
of immediate rclease mean ¥ Does it mean release on bail ? It cannot
nbviously mean release on bail. If the Honourable Member postulates the
independence of the judiciary, if he postulates that he has no right and
that he eannot interfere with the judgment of the judiciary, then it can-
not mean an undertaking to release the man on bail, because the release of
a man on bail is a matter which is entirely within the competence of the
trying magistrate. (Applause.) It is not within the competence of
CGovernment, and how then can they interpret the statément of the Jail
Comnmittee members about the immediate release of ‘Jatin Das to mean
tiat there should be a release on bail 7 The immediate release of Jatin
Das recommended by the Jail Committee can mean only one thing, and
that is his unconditional release from jail and from the case in which he

1s an aeensed.

Now, 8ir, I should like the Honourable the Hlome Member to direct his
attention to this. He as well as Government can get out of this diffienlty
by eonceding these legitimate demands. Personally T consider they are
very ijegitimate and humane, these demands of the hunwer strikers,
Isut-he has a greater duty to perform, a duty which, under different cir-
cumstances, was once performed a couple of years ago by one of his
colleagues, Sir George Rainy, in which he thought that a promise had
been given in a particular matter which involved the payment of some-
tiung like Rs, 16 lakhs to strikers, and because he considered that a pro-
mise had been implied, he stuck to his promise and the payment was.
made. I say that this recommendation of the members of the Jail Com-
mitlce should be considered to be an implied promise, a promise which
the Government must implement if they want to do the honourable thine
by the members of the Jail Committee as well as by the public. And I
asik them to do the right thing in this matter and implement the promise
implied. It is not for me to go into the technicalities of the law ana to
paint out how this particular clause that is sought to be inserted ir
the "Criminal Procedure Code—340B—should not be and is not worlhy
of being placed on the Statute-book. As my friend, Mr. Abdul liaye
pointed out quite clearly, the law is there already ; you are empowered
nider 540A already. If you find that any particular under-trial prisoner
is not capable of being placed before the court or brought to the bar,
then you can try him separately. You have the right to dp so ; and if
you have the right, I ask, what do you mean by bringing in this legislation
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-which goes against all the declared canons of jurisprudence  For what is
it that the Government ask us to do ¢ They ask us to provide this : that
they themselves shall be the prosecutors ; that they themselves shall appoint
the defence counsel and thereby be the defence thtmselves ; and that they
shall take evidence against the accused in open court, but without giving
the accused any right whatsoever (An Honourable Member : ** Shame ''.)
of esting the validity or the correctness or truth of the evidence thal is
produced against him. That iy exactly the sitnation which would arise,
and 1 ask the Honourable Member not to press this point. T ask Honour-
able Members to remember. that it Government do press this point, they
realising that the situation ix not the creation of Bhagat Singh and Duti,
or of the hunger strikers in Liahore, but is entirely the creation of the Gov-
+rnment of the Punjab—I do not know how far the Government of indin
are responsible in regard to this matter-—they should do the right thing and
not be allowed to do the wrong thing by placing this particular seetion cu
the Stutute-book. What does it mean ¥ If a man who voluntarily, by a
voluntary act of his, or a course of conduct that he pursues, puts himself
in this position, thut he cannot be brought before the Court, then the
‘Uovernment can proceed to try him in spite of the fact that he is nol
present to defend himself. I want to ask the Honourable Member on-
<qucstion.  Here we are dealing with a case in which the men refuse to take
foud. Suppose 8 mun overeats himself by a voluntary course of conduct and
thereby is unable to be present before the court, is this seetion going to
:apply to him ¢

The Honourable Bir James Orerar : He could be represented by
<ounsel.

Diwan Chaman Lall : Supposing one of the under-trial prisoners
exposes himself, takes his shirt off and exposes himself to the bitter
north wind that blows in the Punjab and sometimes at Lahore, and
catehes double pneumonia, is that a voluntary course of conduet 1

The Honourable 8ir James Crerar : No.

Diwan Chaman Lall : The Honourable Member says ‘‘ No ’’. (Can
he point out to me where the ‘‘ no '’ would come in, if this section is
passed by this House ¢ Where wonld it come in ¢ Is it or is it not a
voluntary course of conduct ¢ I am merely pointing out one or two
ridiculous aspects of this particular section.

I do appeal to the House, realising not only the technical import-
ance of rejecting this measure, but realising the human aspeet of the
whole problem which has been so desperately, so foolishly, so absardly
and idiotically mismanaged by the Punjab Government—I ask evecry
Member here, whose vote is not tied, to reject this particular provision
that the Government of India is seeking to place upon the Statute-Look.

- ']I:‘he Assembly then adjourned for Lunch till Half Past Two_of the
‘Clock.

The Assembly re-assembled after Lunch at Half Past Two of the Clock,
Mr. President in the Chair. .

Mr. Anwar.ul-Azim (Chittagong Division : Muhammadan Rural) :
T am grateful to you, Sir, for giving me this opportunity to take part in
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this deba}e. (An Homourable Member : *‘ Louder please ''.) It may he
in the mings of certain Honourable Members here that perhaps the back-
benchers have not got any interest whatsoever in any measures, whether
good, bad or indifferent. Perhaps there may be some truth in their con-
tention, but nevertheless, I think it will be very necessary ou our part to
make our position clear,—the position of certain Members of the Central
MuslnplPart.y who practically on important occasions keep the halance
of decision in this House. So, Sir, baing sactuated by that idea, I am on
my feet.

I have listened with very great interest to what Mr. Kelkar in sup-
port of his motion had to say, and alko to what Mr, Abdul Hayve said with
regard to the Bill itself. Tt appears to me that it would have been a very
wood idea if, after clauses 1 and 2 of the Bill, it was stated *° Not-
withstanding anything contained in section 540A of the existing Criminal
Procedure Code ’“to clarify the ambiguity and a great many points
which have been made by my friend Mr. Abdul Haye would have fallen
flat and would have taken away much of the cogeney with which he
eouched his remarks. Going a little further, T also think that sub-section
(3) of section 540B of the present Bill seems to be redundant because
there is also section 537 of the existing Criminal Procedure Code and I
think the way it is worded is sufflcient to meet the peint raised by sub-see-
tion (3) of this Rill. 1 said to my Honourable: friend. Mr. Roy that when
balanced minds meet together they will be able to bring out some improve-
ment in the sections of this Bill. That is my submission so far as this Bill

‘is concerned.

Another reason which actuates me to say a few words in this connection
s this, Mr, Kelkar has pleaded that the example which these hunger
strikers are setting up will help him to liberate the country or will make
his conntry as free as Ireland. Personally. 1 do not think that that is the
right course for any honourable and pencetul man to follow, because my
ereed, my religion, is peace and as such I do not think that T could support
that part of Mr. Kelkar's contention. There is also another reason why
T am willing to refer this Bill to a Select Committee. Here, in the very
body of the Bill, under section 540B there is a clause which runs as

follows :
........ in consequence of a single act or series of ncts done or courso of conduct
ursued by him after his arrest, hns voluntarily rendered himself incapable of remaining
efore the Court........ i

This is a very ambigyous sort of clause and it requires explanation. The
felect Committee will be able to make it more explicit and clear. There
may be some force in the statements made by Diwan Chaman Lall with re-
gard to the treatment accorded to people who happen to be in jail. But my
experience is of course otherwise—I huve been a visitor of a jail in my part
of Bengal. If there is something wrong which requires remedy, it is the
-duty of the non-official visitors, who go over there from year to year on
behalf of the public, to suggest the ways in which the thing complained of
‘requires improvement. To make a certain action of a particular jail officer
«or officers in any particular place a grievance or for that matter a political
weapon, it seems to me that we cannot be a party to that sort of agitation.
I understand that both the Governments of the Punjab and the United
Provinces have appointed, as the result of the agitation of our friends here
and also in the press, two Committees to inquire into the grievances of the
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people who happen to be His Majesty's guests. But without being dis-
respectful to those people who call for status, those gentlemen who say. that
they are fighting for the freedom of their country, I should say this that
they should have realised in their minds, before they brought themselves into
the clutches of the law, what sort of treatment and comforts they would
have while they happen to be inside the jail. T1f that is their own voluntary
choice, T do not think that really honourable men, as they claim themselves
to be, should make any grievance whatsoever of what is being done there.
1 have never heard that by hunger strikes any political concession has
been gained by any body in any part of the world. People will surely
misjudge them and will say that they are shirking their ordeal and making
cowards of themselves. If any body says, ‘‘ Release them unconditionally
like Colins and otheps "', they will he hampering the ordered progress
of 1his country towards responsible self-governmént, which we all covet.
With these few words 1 support the amendment of Mr. K. C. Roy.

Mr. R. 8. S8arma (Bengal : Nominated Non-Official) : Mr. President,
it is a very difficult effort for a new Member to make his first speech in
this Honourable House and the climax of that discomfiture is reached when
one has to address this ITouse on such a contentious measure, a House which
i perhaps still under the spell of the impassioned eloquence of my Honour-
able friends Diwan Chaman Lall and Mr, Abdul Haye. T hope that this
Houge will give me some indulgence to place before them my view with
regard to this Bill. T desire to support the amendment of my Honourable
friend Mr. K. C. Roy for referring this Bill to a Select Committee and to
oppose strongly the amendment of Mr. Kelkar. Mv sapport of this
amendment for referring this Bill to a Select Committee implies my un-
equivocal support to the principle underlying this Bill. In lending my
support to this Bill, I do not pretend to speak as a person that can claim
¢ither to be a lawyer or a jurist or a great leader or as my friend Mr.
Chaman Lall is, a leader, a politician and a lawyer rolled into one. But
as long as law is not divoreed from common sense, I venture to submit to
this House that no reasonable man can have any doubt us to the necessity of
the proposed enactment. Diwan Chaman Lall, in his impassioned speech
diverted our attention from the real issue before this House, and side-tracked
us by irrelevant considerations. He imported a lot of emotion into his
speech on this Bill, which ix a very very dry one indeed.

In spite of the legal technicalities that the Honourable Mr. Abdul Haye
introduced in his speech, to me a layman, the thing appears to be very
simple and it is this. So long as the Government has not abdicated or other-
wige heen revlaced, by means and methods either violent or non-violent,
it must carry on the administration of justice. Nobody can doubt that
any Government would be failing in its elementary duty and in its funda-
mental obligations to society, if it allowed the machinery of the adminis-
tration of law to break down or to be paralysed and wrecked by the very
simple deviee of an aceused in a case choosing to render it impossible for
law to function. I shall illustrate my point. If a gang of about 20 erimi-
nals conspire, and commit dacoity and are arrested, all that they have got
to do to evade trial is for every one of the gang to try in turn to have &
hand in the game of postponing the trial by making himself unfit to appear
in a court of law and the Court will be compelled to abandon the trial
unless the robbers condescend to desist from obsetructing the course of
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justice and are pleased to decide that they have no objection to be tried
by a court of law.

_ It is the easiest of all performances in the world to cloud the issue by
referring to platitudes, such as liberty of the subject, or the fundamental
right of every accused to be present at the trial. Tf Ilonourable Members
who indulge in such platitudes are the unfortunate vietims of a heinous
erime, and the perpetrators of that crime are arrested, and these people
take it into their heads to have recourse to these devices, and by a pre-
concerted plan render the administration of justicé impossible by making
themsclves unfit to attend the trial, then I think Mr. Chaman Lall and
others who are of his way of thinking will have a better appreciation of
the other side of the picture,

There is another point which the Honourable the Home Member
made with regard to this Bill, namely, the question of delay. We in
Bengal, who have had experience of political trials, know ‘what inordinate
delays in trials mean. Everybody knows that these inordinate delays are
subversive of fair trial. So long as the accused go on practising the
congenial game of absenting themselves, what happens to the witnesses ¢
The longer the delay, the greater the opportunities to seduce witnesses,
the larger the scope for intimidation. There is also the danger of the
failure of justice, by witnesses finding it impossible to be able to give a
long and connected narrative of events, in view of the lapse of time.

With regard to this Bill, T cannot understand what objection any
reasonable man can have. Iow can it be said that the position of the
accused is rendered in any way difficult by the provisions of the Bill ?
The accused is allowed a full opportunity to attend, and if he does not
choose to avail himself of his opportunity by his own voluntary Act, 1 do
not think, Sir, that anybody can have the face to say that the provisions
of the Bill will operate harshly npon the accused. Mr. K. C. Roy pointed
out this morning that these devices such as hunger strikes are getting
more and more popular, and everybody knows that the success achieved
by these Indian MacSwineys will tend to increase their number. A new
situation has really arisen, and this new device has got to be met. If a
gang of accused claim the power to paralyse the administration of law by
their own voluntary acts, T think every law-abiding citizen has the right
to expect this @Government to introduce legislation to fight this new
menace.

The Honourable the Leader of the Oppositien, in the course of his elo-
quent -address in winding up the debate on the Sarda Bill yesterday, made
these striking observations. I am quoting him from memory. He said
that ‘* The eyes of the whole world are upon this House, that the House is
on its trial and to the extent they helped in the passing of that legislation,
to that extent they would rise in the cstimation of the peoples of this world.”’
Those words are still ringing in our ears and they are true today as they’
were yesterday, as true of the present Bill as they were of the Sarda Bill.
No legislature, with a reputation for sane and sober statesmanship and alive
to its responsibilities for the administration of law and order, can throw
out a measure so simple, yet so necessary.

In conclusion I want to refer to one point to which Mr. Chaman
Lall made reference in the epurse of his speech. He said that no decent
mapn, who is not tied to the Official Benches, will fail to go to the same
lobby as Mr. Kelkar. This canard about non-official nominated Members
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being tied to the Official Benches is absolute rubbish. I may point out to
Mr. Chaman Lall that the non-official nominated Members are unfettered,
and that they vote aceording to the best of their judgment, and if he says
that we are tied to the Official Benches, let me remind him that our ties
are like silken threads compared to the chain of triple steel in which
the unruly Swarajist followers are held by their party leader.

Mr. Jehangir K. Munshi (Burma : Non-European) : Sir, all great men
have hobbies ; and my Honourable friend Sir Jumes Crerar being a great
man has his own hobbies. Iis principal hobby at the moment seems to he
to appear before this House as the central figure in a. series of legislative
stunts of a sensational and unconstitutional nature. (Laughter.) During
the last twelve months Sir James Crerar has, on several oceasions, stood up
before this House with a solemn face and has urged on this House the grave
and emergent necessity for enacting the Public Safety Bill. Only the
other day my Honourable friend the Home Member had to admit that the
Publie Safety Bill has been a dead letter. Now, Sir, 1 ask the Government
of India if they have enhanced their reputation for political or administra-
tive sanity by insisting on placing on the Statute-book the Public Safety
Rill by means of an Ordinance in the teeth of public opposition, and then
heing forced to admit that this odious legislation has been proved to be
unnecessary 7 (Applause from the Non-Official Benches.)

8ir, every human being is liable to err ; even the august personages who
constitute the Government of India are liable to err, although they may
not be prepared to admit it. We thought, however, 8ir, that the Govern-
ment of India would benefit from past experience and that they would
seriously consider every aspect of the case before they came again before
this House with legislation of a similar nature ; but in that we have been
disappointed. .

Sir, once again the Government of India approach this House with a
Bill anparalleled in the history of Criminal Jurisprudence. T assert, and
I think my Honourable friend the Law Member will admit, that it is the
basie principle of the Criminal Jurisprudence of every civilized country
that ne accused can be tried and convicted ex‘parte in his absence unless he
is represented by his counsel. The only argument which I have been able
to discover from the brief and unconvincing Statement of Objects and
Reasone is that unless this Bill is placed on the Statute-book, there will
be delay and defeat of justice in a number of cases. My Honourable friend,
Mr. Abdul Haye, has read out to the House section 540A of the Criminal
Procedure Code. That section, Sir, makes ample provision for the trial of
weveral co-accused when one or more of them are incapacitated from attend-
ing court whether by their own voluntary acts or by any other circumstance.
Now what is the necessity of trying to draw this fine distinction between
incapacity to attend court brought sbout by an accused person’s own
voluritary acts and incapacity brought about by circumstances beyond his
control ¥ The fact remains that the Criminal Procedure Code makes ample
provision for a trial under these circumstances. Sir, I am not convinced
that the Government of India themselves believe in the necessity of the
mcasure they have brought before the House on the grounds which they
have advanced.

Now, 8ir, having arrived at that premises, I must prove the matter
further, and it doing so 1 am forced to the irresistible conclusion that the
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main object which has actuated the Government of India in bringing this
3ill Defore the House is not because they are afraid of the delay or defect
of justice, but because they are seriously alarmed at the consequences, the
far-reaching consequences to the country of these hunger strikes.
(‘ Hear, hear *’, from the Non-official Benches.) '

Sir, the Government of India are fully alive to the faet that it is not
every hunger-strike which can appeal to the country ; in order that a
hunyer-strike may appeal to the country, certain factors must be complied
with. The man must have a good cause and he must believe in his eause,
the man must have a brave and self-sacrificing spirit, and the man must
feel that he has publie opinion behind him in the ficht he is putting up.
Now, Sir, the real fear of the Government of India is that if hunger-strikes
are resorted to in these series of political prosecutions, they are caleulated
to stimulate public opinion, to foecus public opinion on the grievances of
India, to arouse every section of the people of India to a fuller and more
vivid realisation of the humiliating and degraded condition in which
Indians are living at she present moment. (Applause.)

Sir, turning now to my Honourable friend Mr. Sarma, I congratulate
him on two things : his maiden speech and his extremely well-fed appear-
ance. (Laughter.)

8ir Denys Bray : Order, order.

Mr. Jehangir K. Munshi : Sir, my Honourable friend Mr, Sarma has
tried to argue that if ordinary criminals resort to hunger utrikes, the ad-
ministration of justice will be brought to a standstill. 1 wonder, Sir, if
my friend Mr. Sarma has ever observed a fast for 48 hours ¢

Mr. R. 8. Sarma : I have often done that.

Mr. Jehangir K. Munshi : Well, then, appearances are deceptive.
(Laughter.) Now, the whole point which Mr. Sarma has tried to make out
is that hunger-strikes will be frequently resorted to by ordinary eriminals.
But I repeat, Sir, that no man will resort to hunger strike unless he has a
good cause and believes in his cause, unless he has a noble spirit, and un-
less be feels that he has got public opinion and sentiment behind him in the
cause that he is fighting for. (Hear, hear.) There is absolutely no analogy
between the case of the ordinary criminal and these brave, unfortunate men
who starve themselves to death for a good cause and who commend publie
suppert and sympathy. Sir, T do not think the Government of India
wonld for one moment adopt the novel and puerile arguments advanced hy
Mr. Sarma. The Government of India have made it clear that the object
of this Bill is to deal with the situation created by the hunger strikers in
the Lahorc alleged conspiracy case, who have got the country behind them
in the fight which they are putting up against the treatment meted oat to
then in jail based on the utterly indefensible principle of racial diseri-
midation. (Applause.)

Mr. Jamnadas M. Mehta : Sir, I rise to oppose the motion for con-
sideration made by the Honourable the Home Member, and also the amend-
ment for & Select Committee moved by my Honourable friend, Mr. K. C.
Roy ; and I do so not only on behalf of myself but on behalf of the whole
of the Congress Party which is determined to oppose this Bill, lock, stock
and barrel. I am equally opposed on principle to the circulation of this
Bill, because I do not think it needs any circulation at all. It is, on the
face of it, so outrageous a measure that no section of the public could
possibly be in its favour, and therefore any circulation of the Bill would
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be a mere waste of time. But if there are people in this House and outside
who have any doubt on the matter, then we are willing that the amendment
for cireylation is passed. But, Sir, the Congress Benches are definitely
convinced that public opinion is bound to resist this attempt at the curtail-
ment of the elementary rights of the accused in a criminal case. Sir, I
congratulate the Govqrnment on the latest recruit they have got in the
person of Mr. Sarma. (Hear, hear.) I congratulate Mr. Sarma also on
hig maiden speech and on his eloquence, which I think however might well
have been used in a better cause than supporting a Government dead to all
3ru sense of human feeling. Sir, my friend Mr. K. C.
_ Roy, in moving for a Select Committee, said that
Government were compelled to resort to this measure, and that circum-
stances were unparalleled and there was no other way but to have a legisla-
tion of this kind. Mr. Abdul Haye and other friends have conclusively
cestablished that, if Government really wanted to proceed with the trial,
then there is abundant provision in the Criminal Procedure Code as it
stands today and that there is nothing to prevent them from going on with
the trinl against those accused persons who are still capable of being brought
before the Court. But it appears that the Government are not satisfied
with that ; they want to proceed with this trial against all the aceused at
one and the same time. And it is for this purpose that they are prepared
to trample under foot the rights of jthe accused in criminal cases. My
Honourable friend Mr. K. C. Roy said that this is an unparalleled case. 1
submit, Sir, that it is both unparalleled and unparalleled. 1f my friend
has not forgotten the suffragettes’ agitation in England only 20 years ago,
he will find that the suffragettes were being arrested and sent to jail where
they went on hunger-strike. Dozens of suffragettes were on hunger-strike
in England about 20 years ago, not once or twice but several times, and the
judiciary never for' a moment suggested that because these women were on
hunger strike. . ...

The Honourable Bir James Orerar : They were on hunger.strike after
conviction,

Mr. Jamnadas M. Mehta : Not always ; however I am coming to
cuses of hunger strike before convietion. The judiciary never for once sug-
gested that special measures should be taken for the purpose of preventing
this hunger strike. And, whenever a suffragette was on hunger strike, she
was released, but if necessary after she got better, she was again arrested.
The Honourable the Ilome Member thinks that there is no parallel of
hunger strike before convietion. T will make him a present of the celebrat-
ed Succho-Vanzetti ease in America which lasted for seven years. In India
the hunger strikes are not yet three months old. In the celehrated Saccho-
Vanzetti case the Government of America and the judiciary comhined to
send two innocent workers to the eleetric chair and murdered them. Saccho
and Vanzetti hoth went on hunger strike, not only after conviction but
‘during the retrial motion and not for a day or two but for 33 days. I will
ask the Honourable the Home Member to refer to a book called ‘‘ Boston '
written by Upton Sineclair and, although it is supposed to be a novel, there
ix no doubt, as anybody who reads the book will find, that so far as references
to Saceho and Vanzetti are concerned, everything stated in the book has
actually happened, and whatever is written in ‘‘ Boston ’’ about Saecho
and Vanzetti personally is correct. On page 489, under Chapter ‘‘ Laws
delays "’ it is stated that Saccho rebelled in the jail. Because he did not
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get the kind of work whi i is digni ;

]t::clareﬁ wEhat he called a Fﬁhzﬁgg-s&;?kglﬁmﬁeﬁg !::1 tIht(:ll“:isa.lzllt Il::; nﬁ&uflh:
ow the English term. He said : “ I am on h ike ' 0
83 days he did not touch food. What ha hngry-strike . Aud for
) 1. ppened then ¥ There was n -
responding the Honourable Sir James Crerar to bri islati s
 bring a legislative nreasnre
:ﬁaﬁ; St:l(?tmp:;ause t?le m.fcused was hunger-striking, his presence must be
dispe , and the Court should proceed with the inquiry or the trial
in his absence. Although there was a Judge, who was, accordin; tt flu"
book, hard-hearted, and trampled under-foot all the traditions of ‘ig'ﬁ‘c)li{-i:f
offiee, when Saccho hunger-struck for 33 days, the Sheriff, in cha;'gi of the
Jjuil, refused under the circumstances to take the responﬁii)ilitj' of bringin
Saccho from the jail to the court. They did not pass any measure w%icg
at once released the Executive from the obligation to present the evidenee
agaiust the accused in his presence and to give him the fullest righi of
cross-examination, There were more occasions than one of hunger-strike
on the part of these two prisoners. Yet never have we heard that there
was sny demand in America, that the presence of these people should be
dispensed with and that the trial should proceed in their absence ; does
the Honourable Member and those who support this Bill realise that the
possibilities are, if you proceed with a trial against an accused in his
gbaence, that it may result, indeed, it is almost always bound to result
in a conviction, in the absence of anybody to contradict the evidenee and
to cl-'oss-examine the prosecution witnesses ! As the opposite side evidence
is given om each, and there is nothing to contradict it, the court will he
ordinarily bound to accept it. There is no lawyer to defend the accused
and there is no evidence that can be produced. In such conditions the
only inevitable conclusion of the trial would be the conviction of the accused.
and if that conviction is for murder or for State offences, the chances are
that one or more persons would be deprived of their lives, and yet it
would be done under the forms of judicial procedure and in the name of
justice. Is the House prepared to countenance this ¥ Government are
here to demand a power which may lead to the eonviction and the judicinl
murder of human beings who have had no occasion to stand their trial.
Why does Government want such a power § Cannot Government go on
with the trial against those who are not hunger-striking ¥ Has not Gov-
ernment already realised that these hunger-strikers are standing out for a
principle 1 They have made their terms already clear. They wani that
they should be given decent treatment befitting eivilised people while they

are under trial.
The Honourable Sir James Orerar : That is not the whole demand.

Mr. Jamnadas M. Mehta : That is the main demand, and they
rotest against the diseriminations that are made in the treatment of the
Juropean under-arrests and Indian under-arrests. I remember haviug

read the Bombay Jail Code and the several cases which happened in 1921.
I have also read of horrors of the Vizapur jail and the discrimination that
was made between the Indian prisoners and the European prisoners. It
will be remembered that European prisoners were given chairs, tables,
tea, milk, towel and soap and many other articles of a like nature at public
expense. One would have thought that these were not conyvicts, prisoners
or criminals, but State guests having a rest-cure in & sanitorium. Now,
what it the demand that the Indian hunger-strikers are making 1 They
say : ‘‘ Give us reasonable and civilised terms while we are uuder trl_al
.and make no discrimination >’. If the Europeans can be given a certam
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standard of life irrespective of whether they have used violence or not,
irvespeetive of whether they are criminals or not, I ecannot understand
why the same treatment could not be given to the Indians under trial.
Why should they be compelled to go on hunger-strike to the extent of
40, 50, 60, 70 and even 80 days, in a matter where no question of principle
is involved ? Here are oases of hunger-strike unparalleled in the history
of the world. Even the hunger-strike of Mr, MacSwiney lasted only for
63 days ; but these young men are dying for a cause, and for a principle
and it is to our infinite shame that we find our own countrymen sitting
bebind the Government Benches and asking for a reference of this Bill
to the Select Committee, talking through their hats and comparing these
yoing men with brigands and robbers. What is it that these young boys
detaand ? Why, Sir, this Bill could be rolled up in a minute and the
hunger-strike would be over in another minute if the Government wonld
simply accede to the reasonable requests which they want as civilised
human beings. In the last Session, Bhagat Singh and Dutt were in the
House at Delhi. After the last Session they were convicted in the famous
Assembly bomb case. The House has already passed a Resolution con-
demning their violent action. But it should not be forgotten, that, even
though they were guilty of criminal offence, for which the House rightly
enndemned them, even though nobody who has any regard for the non-co-
operation movement of Mahatma Gandhi will ever stand up for violence,
the entire responsibility for whatever happens in this country, whether
violent or non-violent, rests and must rest on those Benches opposite and
on them alone. What does this Bill amount to ¥ Under the forms of law,
Government want the power to take human lives. That is nothing more and
nothing less than the object of the Bill. Bhagat Singh may be a criminal ;
Dutt may not be a eriminal. We do not know whether the rest of the
hunger-strikers are criminals or not ; but these young men will ever re-
main enshrined in the memory of this country after every one in this
House is wiped out owing to the splendid self-sacrifice that they are
oftering today on a matter of prineciple. There is nothing more that a man
can give for any cause. They are giving away the most precious posscs-
sion of man, numely, their lives. They are surrendering their lives at the
altar of what they consider to be their duty. If Government were wise
in their time, if Government will only understand the springs of human
action in the right spirit, they would immediately grant the demand of
the hunger-strikers. There is nothing unreasonable, nothing wrong in their
demand. Tt is only obstinacy, cussedness and the prestige of this Govern-
ment which prevent them from acceding to the reasonable demands of these

crsons and ending this most unfortunate controversy. I agree with
g(r. Sarma in saying that the whole world is looking at us, the whole
world is watching whether the Indians are a nation of cowards and
gycophants or whether, even in their present degraded condition, tbey
have the courage to say, ‘‘ No’'' when occasion demands. I hope the
House will prove by its vote that, degraded as we are, we cannot stand the
outrage that is being contemplated against these heroic young men, and
T hope the House will stand united and will say, ‘‘ No ”’, in no uncertain
terms to the motion of the Government. Sir, I oppose.

Mr. H W. Emerson (Home Secretary) : Sir, several Honourable
Members, during the course of the debate, have referred to the fact that
this Bill is unnecessary because the existing law provides the machi-



THB CODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL. 438

nery by which these accused can be brought to trial. I am not con-
cerned with the legal aspects of the case, nor am I competent 1o dis-
cuss them., But there are certain facts concerned with that statement
that it is necessary to explain to the House. Section 540 A (2) of the
Cnde of Criminal Proeedure provides that, when one of the accused is
not present himself and is not represented by counsel, the Court may
split the trial up and proceed against those accused who are present, or
may adjourn the case. Honourable Members have asked me why is this
course not pursued in the present case. Now, at one time or another,
fifteen of the sixteen accused produced before the Court have been on
hunger strike. The largest number that has been on hunger strike at
one time is 13. At the various hearings of the case, sometimes six have
been absent, sometimes five, sometimes four and so on. But those accused
who have been absent on various days have varied from hearing to hear-
ing and it has never been possible to predict that on a certain date
those accused would be present who were present on the previous
hearing. Moreover, a hunger strike involves artificial feeding, and the
hunger strikers have it in their power by resistance to that artificial
feeding to make themselves incapable of attending a hearing. Thus,
where you have a large number of accused, it is possible for them so
to ring the changes as to make it impracticable to proceed against any
of them. The difficulties in the present case are particularly great
because of the large number of accused and because of the large number
of witnesses. The prosecution has already filed a list of 450 witnesses,
whom they intend to call, and I understand that it is probable that 200
more will be added to that number, Now it is true that, under the
existing law, we can'go on and have ten separate trials or even sixteen
separate trials, but from the practical point of view, it is not possible to
produce 650 witnesses in sixteen different trials.

Pandit Madan Mohan Malaviya (Allahabad and Jhansi Divisions :
Ncn-Munhammadan Rural) : Are all the witnesses to be produced in each
case !

Mr. H W. Emerson : I believe the case against all the accused is
practically the same. It may be said that this was the state of affairs
before the suspension of the hunger-strike ; but that now, there are
ouly eight on hunger-strike and eight are taking food. My Honourable
friend Mr. Abdul Haye suggested that the case should proceed against the
latter block of accused. The answer again is that there is no
guarantee whatsoever that today or tomorrow or the next day omne or
more of those eight will not join the hunger-strikers. In fact, they have
given a statement to the Punjab Government that, in certain eircum-
stances. such a course would be pursued. I hope, therefore, that Honour-
ahle Members will be ratisfied that, from a practical point of view, the
remedy provided by section 40 of the Criminal Procedure Code is in fact

no remedy at all.

Several Honourable Members on the other side of the House have put
forward the argument that this Bill is unnecessary, because a remedy is
to be found in another direction. My Honourable friend Mr. Chaman
Lall read out the petition of Bhagat Singh and Dutt, published in the
Tribune of July 14 ; he and other speakers maintained that there was
nothing unreasonable in their demands ; the Punjab Government by a
stroke of the pen could have accepted them, and in refusing to make that
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stroke they are guilty of the situation that now exists and are responsible
for any consequences that may result.

The Honourable Mr. Jamnadas Mehta said the same thing, only I
think, in his case, he attributed the present situation to the cussedness of
the Government of India. (4 Voice : ‘‘ Is there any doubt 1'’)

However, 8ir, I wish to satisfy this House that these demands, simpla
though they may appear, involve vital principles. There are three issues
raised. Ifirst of all there is the question as to whether the demands of
Bhagat Singh and Dutt are reasonable as applied to themselves ; secondly,
there is the general treatment of political prisoners ; and thirdly, there
is the racial question of the differentiation between European and Indian
prisoners.

The issues raised cover a wide field, but it is only fair to Government
that the case should be fully put, and if I have to deal in some detail with
these matters, I am sure the House will have forbearance with e, having
regard to the deep interest in these questions which they have evinced. Iff
we take the demands of Bhagat Singh and Dutt, we can I think separate
them according to their character and according to the persons to whom
they are to apply. In regard to their character, the claims are briefly,
that they should receive the same treatment as European prisoners. They
should be allowed newspapers, furniture, books and so on. If these
demands were claimed for special class prisoners I myself would be inclined
to say that they are perhaps a little extravagant in some directions, and that
they require some modification ; but I would not say that they were
totally unreasonable. It is when we come to the second aspect, namely,
the class of prisoners to whom those privileges are to be applied, that
Government must definitely join issue with those who argue that their
acceptance would be only a reasonable gesture.

Mr. Chaman Lall this morning read out the petition of these prisonors
and it is only necessary for me to repeat the footnote for the benefit of
the Honourable Members of this House :

f¢ By * political prisoners ’ we mean all those people who are convicted for offences
againat the State ; for instance, the people who were convicted in the Lahore Conspiracy
cages, 1915—17, the Kukori Conspiracy ense and sedition cases in gemeral.’’

Diwan Ohaman Lall : Does the Honourable Member deny that they
are political prisoners ?

Mr. H W. Emerson : I will deal with you faithfully later.

The Honourable the Home Member gave a brief description of the
Ghadr Conspiracy Case of 1915—17 and the Kakori Conspiracy Case of
1925, 1t was a feature of those cases that the victims were usually
peaceful, harmless villagers. Whatever may have been the sins of omis-
gion and commission on the part of Government, those villagers had no
eoncern with them. Another feature of the cases was the brutality of
the offences committed, and in this connection I will read a very short

extract from the appellate judgment in the Kakori Case of the Chief
Court of Oudh ;

‘‘ On the 9th March, 1925, u similar armed dacoity was committed in Bichpuri.
The vietims on this occasion were Toti, a well-to-do cultivator with a holding of some
86 acres, his brother Bihari and their wives and chiliren. A gang of over 15 men
ralded their houme between 0 and 10 .. Some of the members of the gang were in
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possession of fire-arms. The ducoits used considerable violence on the inmates and
employed torture. One of them seized Toti’s young son, placed the edge of o knifu at
bis throut and threatened to cut his throat 1} Toti did not disclose where his money
and valuables were conceuled. The boy was not, however, seriously injured. Toti was
peurly throttled, the ‘foint of a knife was pluced against each of his eyes and he was
threatened with blindness if he did not give up his property. He was not blinded,
but he received a cut under one eye. Finally a cloth soaked in oil was inserted between
his eyes. The cloth was then set alight.’’

These, Bir, are some of the offences committed by these persons for
whom it is claimed that special privileges should be granted. In thia
very case a reduction of sentence was pleaded before the Chief Court of
Oudh on the ground that these robberies were committed, not for the
personal gain of the robbers, but solely in erder to obtain funds for the
furtherance of a cause which they had at heart. This is what the
learned Judges said :

‘¢ It appears to us that the distinetion in gravity between the met of u man who
shoots because he desires to kill another and a man who shoots to kill because he
desires that another man should not interfere with his committing a robbery, is too fine
to form the basis for a difference in sentence ; and we can find nothing to mnke the
robbery of inoffemsive people, such robbery being accompanied by murder, appreciably
excused by the fact that the perpetrators desired funds for the purpose of conducting
revolutivnury propaganda ’’.

This House looks with suspicion at the Executive ; but we have here
the opinion of the highest judicial tribunal to which the accused could
appeal.

The demands of Messrs. Bhagat Singh and Dutt, including as they
do a reference to the Kakori and Ghadr congpiracy cases, leave no mauner
of doubt as to what they involve. But briefly, they amount to this :
that no matter how lowly may be the origin of a political prisoner, no
matter how humble may be his social status, no matter what atrocities
he may commit or what loss of life and property he may inflict on
innocent persons, nonetheless, if he is able to prove that his motive was
political, he is to be given privileges denied to the ordinary criminal whose
crimes are not sanctified with the halo of political motive.....

An Honourable Member : What happens to Europcans ¢

Mr. H. W, Emerson : I intend to deal later with Europeans. I will
Arst of all deal with political prisoners. Now, Sir, do my Honourable
friends suggest that the Punjab Government were to come to a decision
of the kind stated above, and without a moment's hesitation, and merely
to get themselves out of a temporary difficulty, they were to surrender
vital principles ¥ It is the duty of Government to examine and redress
grievances where those grievances are reasonable, but it is equally their
duty to refuse to surrender vital prineciples......

Mr. Gaya Prasad Singh (Muzaffarpur cum Champaran : Non-
Muhammadan) : Of racial discrimination for under-trial prisoners.

Mr. H  W. Emerson : ....when they are extorted by the methods of
blackmail. | have said that it is the duty of Government to examine
grievances where they are reasonable ; and in this cnnngc‘tion [_ﬂhould
like to say a few words about the general question of political prisoners.
Giovernment are conscious of the fact that this matter is a subject of
deep and genuine concern to Members of this House, and to a large wee-
tion of the public. They know that there is a belief abroad that the
Government of India and Local Governments treat their political prise-
ners in a manner which is much less liberal than similar prisonern are
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treated in other countries. I would like to remove the misconception
that exists in this matter, and at the same time to attempt to explain
the policy of Government. We do not recognise in our jail rules the
class of political prisoners ; we recognise the class of special class
prisoners, which is wider than that of politicals. We say that, provided
& man has not committed certain offences, which, for the sake of
brevity, I will call excluded offences, and provided that his status,
education and manner of living are such as to justify certain privileges,
then we do not care whether he has committed that offence with a
political motive or a religious motive or a personal motive ; we give
him those privileges. '

An Honourable Member : A wrong statement.

Mr, H W. Emerson : There are two criteria : firstly, the nature of
the offence, and secondly the character, status, and edueation of the
prisoner. The excluded offences are, broadly speaking, those which
involve violence or abetment of violence or which involve offences against
property, or seducing of soldiers or police from their allegiance, and
offences committed on hire in pursuit of political causes, that is to say,
a political offender who is paid to commit an offence. That is broadly
speaking.....

Diwan Ohaman Lall : Do you know of any cases like that § May I
ask the Honourable Member if he is prepared to substantiate that state-
ment that there are politicians who are paid to commit crimes 1

Mr. H W. Emerson : The statement I made was that such offences
were included in these offences that are excluded from special considera-
tion. I made no statement that such offences were committed.

Diwan Chaman Lall : Is the Honourable Member prepared to with-
draw that statement 1

Mr. H W. Emerson : Those, Sir, are the excluded offences. A
prisoner who is classed as a special class prisoner enjoys certain con-
cessions denied to the ordinary prisoner. He is allowed to wear his own
clothing : he has accommodation separate from other prisonera: he is
allowed to supplement his diet by purchase from outside : he is given
no labour unsuited to his previous position in life, and he is allowed to
associate with persans of his own class. Now, the common statement
nade is that those privileges which we give are first of all illiberal in
their character, and secondly, that they are applied only to a small
section of the class of prisoners who get similar benefits in other countries,
‘We have been at pains to ascertain what is the practice in other coun-
tries ; and we chose England, France and America as being tHe countries
in whieh political prisoners were likely to be treated more liberally than
anywhere else. In England a Bill was moved in 1908 and again in 1912
to provide facilities for political prisoners. The Bill made no progress,
and the attempt has not been renewed since 1912. Neither the law in
England nor the rules of jail administration take any account of
political motive.

The Prison Act of 1898 provides that prisoners shall be divided into
three classes. In the first division are included persons whose charaeter,
antecedents and the nature of their offences warrant such inclusion. But
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it 1s very rarely that prisoners are included in that division, and many
of those who are included are persons who have not sent their sons or
daughters’ to school as the Compulsory Education Act requires. About
1012 these statutory rules were liberalised by a measure, which is often
referred to in the Indian I'reks as the Churchill Rule. It was introduced
by Mr. Winston Churchill when he was Home Secretary, and the occa-
sion on which he introduced it was the situation created by the activities
of the suffragettes. The suffragettes were occasionally guilty of technical
felony ; they sometimes broke a window ; occasionally caused a fire,
and so on ; and in order to mitigate the rigours of imprisonment of
persons of that class, Mr. Churchill introduced the rule. It laid down
that the privileges should not be given in any case which involved dis-
honesty, cruelty, indecency, or serious violence, and they should be given
only to persons of good character. Here, again, a certain number of
suffragettes benefited, but there was, and still is, a great prejudice
against allowing to prisoners the beneflts of the rule. Where privileges
are given, as for instance, to first class mislemeanants, they are on the
lines of those given in India. In one or two respeects they are more
liberal, for instance, an interview is allowed once a fortnight instead
of once a month, a letter is allowed to be written once a fortnight instead
of once a month. In other ways, they are less liberal. KFor instance,
the English first class prisoner has to pay for any menial services rendered
to him by another prisoner ; under our rules those services are free,
In one very important respect our rules are far more humane than those
of England. In England a first class misdemeanant is confined in prac-
tically solitary confinement. He is allowed to associate with persons of
the same class for one hour a day, but it is rare that there are any
persons of his class in the same prison. It practically amounts to this,
that he is confined in solitary confinement. Our rules definitely give the
right of association not for an hour a day, but continuous association
with other first class prisoners. I think, therefore, that Government can
justly claim that our rules, as they stand at present, are more liberal
than the English rules.

Now, with regard to France, there are no statutory rules and the
practice varies in accordance with the Government in power. DBut no
prisaner convicted of any crime involving violence is eligible for any of
the privileges, and the privileges are confined to what would be called
in India political prisoners guilty of the less serious offences. Again,
the privileges are very similar to those granted in India ; they are cer-
tainly not more generous. In America.....

Mr. President : Is the Honourable Member going to deal with every
country !

Mr. H. W. Emerson : Only America, Sir. In America there are no
rules at all ; they do not recognise political motive.

On behalf, therefore, of our existing rules, I put forward three
claims. Intolerant as they are stated to be, firstly, their liberality has
no parallel in the previous history of this country, whether under IIindu,
Muhammadan or Sikh rule ; secondly, they have no parallel in the present
_history of neighbouring countries ; and thirdly, we have been unable
to ascertain any Western country in which the rules are more generous
than here. But that is not all. Government recognise that there is un-
_easiness about these rules ; and they do not claim that they are perfect. If
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there are any defects in them, we desire that those defects should be put
right, and with that end in view we have addressed Local Governments
and have asked them to re-examine the rules relating not only to special
class prisoners but also to under-trial prisoners. Our letter dated the 17th
August is not confidential, and I should be glad to give a eopy to any
Member who so desires. I think that any Member who reads the terms of
that letter will admit that it is framed on as generous lines as it is possible
to frame it, with the vital reservation that we do not accept the claim
that a man sHould be given these privileges, whatever his offence may be,
merely because he had a political, religious or other motive.

Now, there are many points raised in that letter, and I am not going
to weary the House by explaining them, but I will just take one or two
of the more important points in which I believe that Honourable Memhers
are specially interested. First of all, there is the question which is agitating
the minds of a large number of people, that there is a big differcnoe
between the scale laid down for the ordinary prisoner, the ordinary culti-
vator or labourer, and that fixed for the European. Now, so far as under-
trial and special class prisoners are concerned, we have suggested to Loeal
Governments that it is a point for consideration whether one or mare seales
ought not to be introduced at Government’s expense, varying according
to the mode of life of the prisoner concerned. Then, another important
point in which Members 1 think are interested is the question as to whether
our excluded offences are not too wide in scope. We have invited Local
Governments to examine that question and to see for instance, whether
it is necessary to include all offences against property. I have no doubt
they will also consider whether it is necessary to include those offences
commilted by hired persons in pursuance of a political movement-—
. offences which several Honourable Members say do not exist and never have

existed. We have asked Local Governments to pay particular regard to
ublie opinion, and in our communiqué, dated the 10th August we invited
eaders of public opinion to assist Local Governments with their advice. I
have no doubt that as a result of the re-examination of the rules, our final

rules will be far more liberal than any that are to be found in any other
country in the world.

Now, 8ir, T come to the most difficult and unpleasant part of my
subject—the question of the differentiation between Europeans and Indians.
For some reasons I regret that this matter has been introduced into this
debate, because racial prejudices are apt to warp the judgment and to
cloud the issues. For other reasons I am glad that the opportunity has been
given of trying to examine the essentials of the problem. We have, I
think, to maintain a proper sense of proportion in this matter. We have
to realise what the dimensions of the problem are. Yesterday I ascertained
from the Punjab Government what was the proportion of European
prisoners to the total number of prisoners confined in the jails of the pro-
vince. 1 was told that there were 13 European prisoners out of a total
of 21,000. As one Honourable Member has said, the question of number
does not affect the prineiple. That is quite true, but as practical and
reasonable men (and we are all practical and reasonable men), when we
enme to search for a solution, we have to pay some regard to the number.
My next point is that I would like to endorse some of the observations of
8ir Louis Stuart in the Report of the Jail Inquiry Committee. Sir Louis
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Stuart is the Chief Judge of the Chief Court of Oudh and he was the Chair-
man of the Committee. I feel certain that every European in the House
will wholeheartedly endorse what Sir Louis Stuart said. This is what he
stated :

‘I have always held the view that an offence committed by u European is in no
way palliated by the fact that he is a Furopean. 1 consider that the offence is
aggravated by that fact.’’

And then he went on to say that the differentiation in treatment was
purely on questions of health. He takes the reusonable line that an
lmportant principle of jail administration should be to give to every person,
to whatever race he may belong, facilities sufficient to keep him in a
reasonable standard of health ; but that, in the interests of the tax-
payer, no further facilities should be given. Now, what is this dilfercn-
tiation between the European and Indian prisoner ?

I think it will assist the House to grasp what is rather a confusi
subjeet, if I make it clear that the differentiation oceurs in the basie ;:5
rales ; that is to say, there are different basic scales of diet laid down
for the ordinary priscner and for the European prisoner. When we come
to the additional privileges granted to under-trial prisoners, to the addi-
tional privileges granted to special class prisoners, there is no distinction
whatsoever. The rules are exactly the same. It is in the basic treatment
that the differentiation exists.

Mr. 8. 0. Mitra (Chittagong and Rajshahi Divisions : Non-Muham-
madan Rural) : They do not want any additional privileges, because the
ordinary scale of diet of European prisoners include all these and other
special privileges. ' .

Mr. H. W. Emerson : I cannot agree with the Honourable Member
there.

Mr. President : The Honourable Member speaks from experience.
(Laughter.)

Mr. H  W. Bmerson : In that case, 8ir, I gladly accept the Hagour-
able Member's statement. It is not, I believe, argued that the rules
for the treatment of European prisoners provide facilities which are
excessive having regard to the maintenance of their health,

Mr. K. 0. Neogy (Dacca Division : Non-Muhammadan Rural) :
How do you define the word ‘‘ European ’’ in this connection 1

Mr. H W. Emerson : The Honourable Member has asked me =
question to which in any case I was going to give an answer. The rules
relating to Europeans in the jail manuals of most of the provinces
apply to any one, whether European or Indian, who has adopted the
Furopean mode of life. That, Sir, is the answer to the Honourable
Member’s question. I have seen no evidence to show
that the facilities granted to Europeans are excessive
in regard to a reasonable standard of health. In fact, so far as the
scale of diet is concerned, it is less liberal than that given in English
prisons to ordinary prisoners. Now Honourable Members wish that,
whatever differentiation there is should be swept aside (Some Honourable
Members @ ** Yes, yes’’), and the fact that the Punjab Government
has not swept it aside is one of the reasons why their action has been
condemned. Now there are two ways in which you can sweep away these

4 P.M.
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differences. You ean either level up or you can level down. If you
level down and fix the standard of the ordinary Indian prisoner for the
European, well, that unquestionably means death to the European.
(Mr. 1. A. K. Shervami : ‘* So far so good ”’.) (Another Honourable
Member : ‘“ What is the harm ”’ 1) And I cannot believe that Honour-
able Members wish to urge Local Governments to a course of action which
would involve the very inhumanity which they are condemning in another
connection. (Mr. A. Rangaswam: Iyengar : ‘‘ Confine it to Indians
themselves.”’) The other remedy is to level up ; and that is the demand
in Bhagat Singh’s statement. Now, for the case of the Punjab, I have
made a caleulation in order to find out how much it would cost to level
up. To level up would involve additional expenditure of just about
40 lakhs a year. (Mr. T. A. K. Shervans : ‘““ But mnot 53 crores.’’)
Perhaps 1 have acquired the habit of looking through the provineial end
of the telescope ; but Honourable Members have to remember that,
under the Government of India Act and the Devolution Rules, ‘the
administration of jails, subjeet to legislation by the Central Legislature,
is a provinecial subject and that supply is voted by the Provincial Legis-
lative Council. Provincial Legislative Councils are jealous of any
encroachment on their authority, and I am quite certain that the Punjab
Legislative Council would protest, and protest most strongly, if the
(dovernment of India made to them the suggestion—(An Honourable
Member : ** Try once '’)—that, in order to have the gratification of
seeing 21,000 prisoners having the same food as 13 Europeans, additional
taxation to the extent of 40 laklt a year should be imposed upon them !
(An Honourable Member : ‘‘ Then level it down.”’) Therefore, I do
not think that this alternative solution is possible. Does it therefore
follow that there is no solution ¥ I do not think so, I think attention
has been so devoted to the racial side of this question that it has diverted
thought from the essentials of the problem ; that is to say, the real
diffiqplty is that the jail rules do not at present provide sufficient scales
varying with the different standards of life of different Indian prisoners.
So far as special class and under-trial prisoners are concerned, we have
invited the attention of local Governments to this matter, and I would
suggest that if Honourable Members wish to achieve the object they have
at heart, they and their friends should represent their views as strongly
as they can to the Local Governments who are now carrying out a re-
examination of the rules.

There is just one other matter to which I should like to refer before
1 sit down. It has been said that, whatever the Punjab Government
may have done in the first instance, at all events they showed lack of
statesmanship and of humanity, when they refused to release Jatindra
Das unconditionally. Diwan Chaman Lall tried to make the point that
the Punjab Government ought to have honoured the undertaking given
by members of the Jail Committee ; but according to Diwan Chaman
Lall’s own statement, the only undertaking that members of that Com-
mittee gave was that they would recommend his immediate release to
the Punjab Government. Whether it was their intention to recommend
his unconditional release or his release on bail does not appear to me to
be a matter of primary importance. Whatever may have been their
intentions, both the Punjab Government and the Government of India
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appreciate the efforts they made, the great trouble they took to end the
bunger-strike, and I can assure Honourable Members that, when the
news reached Simla that the strike was ended, members both of the
Punjab Government and the Government of India were as pleased as
any Member of this House. I would also remind Honourable Members
that, from the beginning of the strike, the Punjab Government, from the
head of the Province downwards, have been doing their utmost to find &
solution ; and if when, in consequence of the efforts of the Members of
the Jail Sub-Committee that solution appeared to have been found, they
were unable to accept it, then you may be perfectly certain that the
decision was not reached without the most careful and anxious thought.
Whit was the position ¥ The Punjab Government had two courses
before them. One was 1o withdraw the case against Das ; the other was
the course they took, to make it publicly known that they would not
oppose an application for bail. (An Honourable Member : ‘‘ Very
generous ! ')  The reason why they could not withdraw the case will I
think be obvious to Members of this House. Even if it be assumed that &
particular accused is perfectly innocent or rather I should say that the
case against him is ultimately not proved—for an accused is of course
assumed to be innocent until he is proved to be guilty......

Mr. M. A Jinnah : Then you ought to withdraw.

Mr. H W. Emerson : I gladly withdraw my first remark—so long
as there is a case against him there could be no other decision because
if Government in the circumstances in question were to withdraw a case
against one accused in a conspiracy where there is a large number of
secused concerned, then I think it is clear that both in that case and in
similar cases they would give a direet incentive to accused persons to'
follow exaetly the same course as had been followed in the case in
question,

I would just like to say onme more word. I have said that the
Punjab (Government have for weeks been doing their utmost to find a
solution, and they have had the assistance of various non-officials, to
whose efforts they owe a debt of gratitude. If they have failed, it is
largely because the outside influences against them were too strong. I
‘do not mean to suggest that there has been any deliberate movement
on the part of anyone to encourage these people in their‘hunger-strike,
but the exaltation of them into heroes and martyrs in the Press and on
the platform can have only one effect, and if Honourable Members desire
that the hunger-strike should not continue, I think the best way to attain
that end is......

8everal Honourable Members : To pass this Bill |

Mr. H. W. Emerson :....not to glorify them. 1 can understand your
feelings of admiration and of sympathy.

Mr. President : Order, order. The Chair has no feelings.

Mr. H W. Emerson : I can understand the feelings of Honourable
Members, which are of sympathy and admiration for the sufferings which
the accused are undergoing, and I appreciate the anxiety that something
should be done, if possible, to bring this strike to an end before any of
the unfortunate youths who are now suffering should die. So far as
Gover:ment are concerned, and I refer particularly to the Punjab
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Government, ] am quite certain that they will pursue every measure that
is possible within reason and without the violation of fundamental
principles in order to attain that end. (Loud Applause from Official
Benches.)

Pandit Nilakantha Das (Orissa Division : Non-Muhammadan) : How
will this Bill achieve that object 1

(Mr, M. A, Jinnah rose to speak.)

Mr. President ;: If the Honourable Member is going to take long, 1
would advise him to speak on the next day.

Mr. M. A. Jinnah : 1 do not khow how long you propose to sit.

M, President : I propose to sit till half-past four and I leave it
entirely to the Honourable Member to choose whether he should speak
today or the next day.

Mr. M. A. Jinnah : I am, Sir, entirely in your hands. If you think
that you must adjourn the House by half past four, I should certainly
not be able to bring my remarks to a close during the time that will be
at my disposal. But if you wish that I should continue now and if I
cannot finish, as T am sure I shall not be able to, then I shall continue
my speech the next day ; or I will sit down now, Bir.

Mr. President : I am in the Hon_ourable Member’s hands.
Mr. M. A, Jinnah : Then I should rather continue, Sir. (Applause.)

, Sir, 'one is placed somewhat in a difficult position when one has got
10 deal with a speaker like the last one. It was his maiden speech, and
it is the tradition of this House, that when a Member makes his maiden
speech, he is in a privileged position and is not to be attacked. Whatever
reasons or grounds, therefore, he may have given me for criticising him,
I will not wish to depart from that tradition which, I think, ought to be
maintained in this House. But 1 would say this that in his concluding
portion he remarked that the Honourable Members may have admiratiom
and sympathy for the accused in the Lahore case. I think I am speaking
on behalf of a very large body of people when I say that, if there is
sympathy and- admiration for the accused, it is only to this extent, that
they are the vietim of the system of Government. (Hear, hear.) It is
not that we approve or applaud their actions if they are guilty, which
still remains to be proved. If they are guilty of the offences of which
they are charged, then I am sure it is not that we admire them or approve
of their actions, but, on the contrary, I am sure a large body of thinking
people feel that these young men, whatever be the provocations, are
misguided in resorting to actions for which they now stand charged.

Now, Bir, the Honourable the Home Member asked the House that
we must approach this question without prejudice, and impartially. Sir,
1 am sure the Honourable the Home Member himself tried his best to
follow the same principle, but has he been able to apply the same principle
when he brought this Bill before the House ¥ Do the faets justify that t
The last speaker, whom I am not going to attack, almost gave away the
case in his concluding remarks when he said that the only way to break
the hunger-strike is to pass this Bill.
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Well, I am not concerned at present so much with regard to the
account that is given by the Honourable Member with regard to the treat-
ment 'in Jails of various classes of prisoners, but one thing is clear and it is
this. * From the statement that was issued by Bhagat Singh and Dutt what
is an admitted fact now even from the speech of the Honourable Member
who spoke last is that they were not given the treatment—not on racial
grounds—but according to the standard and the scale which is Jaid down
for Europeans in the matter of diet and bare necessaries of iife. It is not
a mere question that they want to be treated as Europeans. As a wmatter
of fact, according to the admission and the definition given by the Honour-
able Member who spoke last on behalf of the Treasury Benches, so far
as I know, Dhagat Singh and Dutt wear topees, and their figures appeared
in shorts. Therefore they ought to have been treated as Europeans. 'The
Honourable Member in reply to a question said that whether the man
is-4 European or an Indian—and he accepted the definition of my Honour-
able friend Mr. Neogy that if one wears a topee, then one is a European
for the purpose of jail rules—-then why should you not treat Bhagat
Singh and Dutt who wear topees and European clothes as such for the
purpose of treatment in jails. Why do not the Punjab Government give
them the treatment that they are entitled to at once and be dune with 1
They wear topees and they are entitled to that treatment,

What do they say in their statement which was read out Y This is
what they say :

‘‘ We, Bhagat Singh and Dutt, were sentenced to life transportation in the
Assembly bomb case, Delhi, on 18th May, 1920. As long as we were under-trinl
Emune" in Delhi jail we were accorded very good treatment and we were given good
§ :ielt"’ But gince our transfer from the Delhi jail to Mianwali jail and Luhore Central
which is represented by the Honourable Member who spoke last—the
Punjab seems to be a terrible place......

Mian Muhammad Bhah Nawaz (West Central Punjab : Muham-
madan) : Don't go there.

Mr. M. A. Jinnah : T won’t. To continue what they say :

‘‘ we are being treated as ordinary criminals ’’.

8o, in Delhi they received very good treatment and in the Punjab they are
treated as ordinary criminals. Surely, Sir, if the Government of the
Punjab was not wanting in statesmanship, if the Government of the Punjab
had any brains, they would have found a solution to this question very
eagily and long ago. But, Sir, it is a question—the more I examine it and
the more I analyse it, I find—it is a question of declaration of war. As
far as the Punjab Government is concerned, the Government do not merely
wish to bring these men to trial and get them convicted by a judicial
tribunal, but Government goes to war against these men. They seem to
me in this frame of mind : ‘* We will pursue every possible course, every
possible method, but we will see that you are sent either to the gallows
or transported for life, and in the meantime we will not treat you us devent
men.’’  Sir, the whole spirit behind this i3 that and nothing elre. I do
not for a moment wish to say that the Govermment are not bound ;.in
fact, it is their hounden duty, to prosecute those people that commit offen-
ees. 1 do not wish to say that the Government should not do everything in
their power to see that their convictions are secured. But may I ask, with
whom are you at war ¥ What are the resources of these few young men
who according to you have committed certain offences ! You want to pro-
posecute them, and after due trial, you want to secure their convictions.
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But before they are convicted, surely this‘is not a matter on which there
should be this struggle, that you should not at once yield to their demands
for bare necessaries of life. After all, so far as the Lahore case prisoners
are concerned, surely they are political prisoners and under trial. You ask
me what is a politieal prisoner. It is very difficult to define a political
prisoner. It is very difficult to lay down any particular definition. But
if you use your common sense, if you use your intelligence, surely you can
come to the conclusion with regard to the particular case and say, here are
these men who are political prisoners, and we do not wish to give them
proper treatment. We want to give them treatment as under-trial
prisoners. If you had said that, the question would have been solved long
ago. Do you wish to prosecute them or persecute ?

Sir, I do not wish to base my opposition to this Bill on this issue
of bad treatment, because this is only one aspect of the issues, or rather
one aspect of the Bill before us. This Bill has got to be looked at, as
far as I can see, from three points of view. The first from the point of
view of criminal jurisprudence, second, political point of view or the
policy of the Bill and third, treatment to the accused when they are
under trial, 1 think it will be admitted, T think even the Honourable the
Home Member conceded that by the Bill which he has brought before the
House, he is introducing a principle in the eriminal jurisprudence of a
very unprecedented character. I do not think, Sir, there is any system
of jurisprudence in any civilised country where you will find such a princi-
ple in existence as is involved in this Bill. Some of the Honourable Mem-
bers who are not lawyers might not have appreciated fully the implications
of this Bill. This Bill not only dispenses with the presence of the accused
at the trial, but I will give you a picture as to what will happen under this
Bill. Under this Bill the Government will apply to the Magistrate before
whom the inquiry is going on and say :

‘¢ Hero is a law which we huve secured from the Logislature. Now the accused
have voluntarily made themselves mcaPuble of attending the courts and therefore you
have to dispense with their presence
The inquiry will then proceed ez parte before the Magistrate. Evidence
will be led oral and documentary, which will go without being tested by
cross-examination. The documentary evidence will go without being even
seen hy the accused, against whom it is produced, and how will you
identify the accused in their absence ¥ Then we know, and particularly
those who are lawyers would know, that when the Magistrate has concluded
the recording of the evidence for the prosecution, under section 209 of
the Criminal Procedure Code, he must ask the acecused whether
he has any explanation to offer with regard to the evidence which is
recorded by him against the accused. It is after that statement is
made, that the Magistrate has got the power either to commit or discharge
the accused. That statement of the accused under section 209 is absolutely
obligatory. It is not the choice of the Magistrate. The Privy Counecil has
laid down that an omission in that regard would vitiate the whole trial.
Under this Bill the accused will not be there to give any explanation
to the Magistrate with regard to the evidence that has been already record-
ed ex parle,

Then, Sir, we come to important sections. Under section 287, that
statement again will have to be made before the Sessions Court. There also
the accused will not be present. The evidence before the Sessions Court



THE OODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL. 785

will be recorded ez parte and if it is a jury, the jury will be asked to return
their verdiet. If it is a case of assessors, they will be asked to express their
opirion, and the Judge will pass his judgment or sentence as the case may
be. I ask the Honourable the Home Member and I ask the Honourable
the Law Member of the Government of India whether that will be a trial
or a farce ?
. The Honourable Bir Brojendra Mitter (Law Member) : Not a farce.

The accused can always go before the Court if he chooses to. (Laughter.)

Mr. Gaya Prasad Bingh: But what about the evidence that has
already been recorded in his absence %

Mr. M. A Jinnah : ] am very glad that the Honourabls the Law
Member has given me a reply. Then you want by this Bill really to break
the hunger-strikers. (L.aughter and Applause.) You want this llouse
to give you & Statute laying down a principle generally in the criminal
Jjurisprudence for this particular case, so that you may use it for break-
ing the hunger-strike in the Lahore case. Remember, you have no other
case that you can cite. One swallow does not make a summer. It is the
Lahore case. Well, you know perfectly well that these men are determined
to die. It is not a joke I ask the Honourable the Law Member to realise
that it is not every body who can go on starving himself to death. Try
it for a liitle while and you will see. Sir, have you heard anywhere in
the world, except the American case, which my Honourable friend Mr.
Jamnadas Mchta pointed out, an accused person going on hunger-strike f
The man who goes on hunger-strike has a soul. He is moved by that soul
and he believes in the justice of his cause ; he is not an ordinary criminal
who is guilty of cold-blooded, sordid, wicked crime.

Mind you, Sir, I do not approve of the action of Bhagat Singh, and
I say this on the floor of this House. I regret that rightly or wrongly
youth to day in India is stirred up, and you cannot, when you have three
hundred and odd millions of people, you cannot prevent such erimes being
committed, bowever much you may deplore them and however much you
may say that they are misguided. It-is the system, this damnable system
of Government, which is resented by the people. You may be a cold-
blooded logician : I am a patient cool-headed man and can calmly go on
making speeches here, persuading and influencing the Treasury Beneh.
But remembUer, there are thousands of young men outside. This is not tl;le
only country where these actions are resorted to. It has happeued in
other countries, not youths, but grey-bearded men have committed serious
offences moved by patriotic impulses. What happened to Mr. Cosgrave,
the ’rime Minister of Ireland ¢ He was under sentence of death a fort-
night beforc he got an invitation from His Majesty's Government to go
and settle terms ¢ Was he a youth ¥ Was he a young man t What
about Collins ¥ So what is the good of your putting forward this argu-
ment ! You have got a situation which you have got to meet, not by
introducing &nd enacting measures which go to the root of the £unda-
mental principles of criminal jurisprudence, and ll-gh_tly saying, ** Oh !
but it is common sense ! '’ Law is common gense: it is not the common

sense of one individual. )
Mr. President : 1 hope the Honourable Member is not inconveni-
enced when I ask him to resume his speech at the next meeting.
Pandit Madan Mohan Malaviya : Sir, cannot we go on for another
15 minutes ?
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Mr. President : What is the idea of going on for another 15 minutes 1
I can understand the House asking me to sit till 6 o’clock, but there is no
idea in sitting for another 15 minutes only.

I think this Bill is very controversial and is bound to take long, and
the last day of the Session is the 26th. Unless I am prepared to sit, and
the House is also prepared to sit, on Fridays and Saturdays, it w1ll be
impossible to close the Session on the 26th. I know several Honourable
Members want that the Session should close on the 26th. I have therefore

decided at least to sit on Saturdays. The House stands adjourned till
Saturday morning.

The Assembly then adjourned till Eleven of the Clock on Saturday,
the 14th September, 1929,
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