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. COUNCIL OF STATE.
Tuceday, 23rd February, 1926.

The Council met in the Council Chamber at Eleven of the Clock, the
Honourable the President in the Chair.

QUESTIONS AND ANSWERS,

Rainway FREIGHT oN Rice rroM KHULNA TO KALIGHAT ON THE
EasterN BexaalL Rainway.

107. Tue HoNovraBLE Mr. MAHMOOD SUHRAWARDY: Is it a fact
that the rate of railway freight on rice from Khulna to Kalighat on the
Fastern Bengal Railway was increased from 1/9 pies per maund in 1912
to 8/1 pies per maund in 19227

Increase oF THE MaxmMuM RaTe or Rainway FrereHT oy Foon Gralns

108. Tee HoNouraBLE Mr. MAHMOOD SUHRAWARDY: Will the
Government be pleased to state why the maximum rate of railway freight
-on food grains was raised in 1922 from ‘38 pies to '38 pies per maund per
mile?

RepucrioNn oF THE RaiLway FrereAT oN Foop Graixs.

109. TR HoNouraBLE Mr. MAHMOOD SUHRAWARDY: Will the
‘Government be pleased to state if any proposals are under consideration to
reduce the present freight on food grains?

Tue HoNouraBLe S;ik MUHAMMAD HABIBULLAH (on behalf of
the Honourable Mr. D. T. Chadwick): I propose to answer questions Nos.
107 to 109 together.

In 1922, in order to meet the heavy increase in working expenses of
Railways, it was found necessary to enhance the maximum rates charge-
abls on goods traffic from 15 to 25 per cent. The maximum rate for food
.grains was accordingly raised from ‘33 pie to ‘38 pie per maund per mile
which represented an increase of 15 per cent. The Railways have power t2
‘quote rates between the prescribed maxima and minima according to.local
circumstances and the existing scales for food grains in force over the
principal Railways show that the rates generally charged are below the
maximuin. In the circumstances Government have no intention of re-
-commending any general reduction in rates for food grains.

CoxgESTION oF THIRD Crass Passexcer TraFric oN STaTi: RArnways,

110. Tre Howouraere Mr. MAHMOOD SUHRAWARDY: Will the
Government be pleased to state whether any and. if so, what steps are
Proposed to be taken to relieve the congestion of passenger traffic in third

( 261 ) A



262 COUNCIL OF STATE. [28rp FEB. 1926.

class railway compartments on the several State Railways in India, and
to give third class passengers greater comforts ?

Tae HoNouraBLE MR, D. T. CHADWICK: It is impossible within the-
scope of an pnswer to detail all that the railways have been doing for im-
proving the conveniences for third class passengers. The baldest sum-
mary of what has been done for third class passengers occupies 4 pages.
in print in the Administration Report of the Railway Board for 1924-23.
I must therefore invite the attention of the Honourable Member to pages
67 to 71 of that Report. I would mention, however, that during the last
two years there has been an addition of two million passenger train miles.

RepucrioNn or Fares ror THIRD Crass PasseNGErs oN StaTe Rainwavys.

111. Tae HoNouraBLE MR, MAHMOOD SUHRAWARDY: Will the
Government be pleased to state whether any and, if so, what steps are

being taken to reduce third class passenger fares on the State Railways of
India?

Tue HoNouraBLE Mr. D. T. CHADWICK: The question of reducing:
passenger fares has been receiving careful consideration by the Railways,
and as a result most of the Railways are reducing third class fares accord-
ing to local circumstances. A fairly complete list of recent changes is pub-
iished in the proceedings of the Standing Finance Committee on Railways
which was printed about three weeks ago.

CODE OF CIVIL PROCEDURE (AMENDMENT) BILL.

Tre HoNouraBLE Mr. S. R. DAS (Law Member): Sir, I move that
the Bill further to amend the Code of Civil Procedure, 1908, as passed
by the Legislative Assembly, be taken info consideration.

This is a very short Bill which carries out one’ of the recommendations
<f the Civil Justice Committee. Under section 103 of the Civil Procedure
Code in a second appeal the High Court may, if the evidence is sufficient,
determine a question of fact which has been left undetermined by the
iower appellate court. But it has no power to determine a question of
fact which has been determined by the lower appellate court, though the
lower appellate court came to that finding upon a misreception of
evidence or through an error in law. The Civil Justice Committee pointed
out that the High Court should have power to determine a question of
iact where the decision of the lower appellate court was arrived at through
misreception of evidence or other error of law. This Bill is merely to
give effect to that recommendation.

The motion was adopted.

Clause 2 was added to the Bill.

Clause 1 was added to the Bill.

The Title and the Preamble were added to the Bill.

Tae HonouraBLE MR. 8. R. DAS- Sir, I move that the Bill, as passed
by the Legislative Assembly, be passed. ' ~

The motion was adoptel. S



INDIAN NATURALIZATION BILL.

Tre HonouraBLE Mr. J. CRERAR (Home Secretary): Sir, I move
that the Bill to consolidate and amend the law relating to the naturaliza-
tion in British India of aliens resident therein, as passed by the Legisla-
tive Assembly, be taken into consideration. ’

The law iu India on the subject of naturalization for the last 70 years
has been regulated partly by the British Statute and partly by an Act of
the Indian Legislature, the Aet of 1852. The Act of 1852, as necessarily
-follows from the limitations imposed upon the legislative powers of the
Indian Legislature, provided only for local naturalization, that is to say,
for naturalization within the limits of British India. That Act was of a
somewhat antiquated character and its amendment was under considera-
tion’ when the Imperial law of naturalization was consolidated and re-
enucted in the form of the British Statute of 1914. One of the objects of
the British Statute of 1914 was, firstly, to devise a naturalization proce-
“dure which should be as far as possible valid throughout the British
Empire. It was also devised to restrict as far as possible the provisions
for local naturalization. It was obviously inconvenient that there should
be any considerable number of persons whose status as British subjects
was restricted to one area in the British Empire. That was inconvenient
to the grantees of such naburalization certificates themselves because their
position was ambiguous and was frequently misunderstood not only hy
themselves but by others. It was inconvenient also fo our authorities
abroad, such as consular officers as their assistance was invoked as British
subjects by persons who did not hold that status, e.g., in the Straits Settle-
ments. When we came to consider, however, the effect of the British
enactment of .1914, although it confers upon the Government in India
powers in certain circumstances to grant certificates of naturaliza-
tion of empire-wide validity, the question arose as to whether that was
really sufficient for our purposes. The question arose as to whether the
provisions for a certain measure of local naturalization, as they had subsist-
ed hitherto in India, did not in fact perform a really useful function, and
though the considerations of uniformity which underlay the re-enactment
and consolidation of the British Act were of importance, nevertheless it
appeared to us that a very considerable amount of inconvenience would te
inflicted if the restrictions on naturalization were carried so far as to
abolish the modest provisions already standing on our Statute-book. After
some discussion we prevailed on His Majesty’s Government to permit
us to proceed with this measure. It is based to a very large extent on the
provisions of the British Act and those of our old Aect brought up to date.
I mentioned just now that the British Act does confer on the authcrities
in British India certain powers for the grant of naturalization certificates
which would be of empire-wide validity. One of the prescriptions of the
British Act was that all applicants should be able: to speak either English
or some one language which was accepted in any particular British possession
as the equivalent of English. That obviously presenfed very serious diffi-
culties in India. I do not intend to embark on any of those difficult ques-
tions of a linguistic character which we have recently had before us in
another connection, but I think it is apparent that it would be impossible
to prescribe anv one Indian vernacular as: being substantially equivalent,
to English thronghout the whole of the presidencies  and provinces of
Indin. " It was necessary therefore to devise- some provision which would
enahle Local Governments, in respect of their own territories, to certif;

( 263) a2
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that some particular vernacular was one of the principal vernaculars of
the presidency or province. :

Those really are the most material provisions arising out of this
meusure. Perhaps I had better invite the attention of the House to
one matter upon which a good deal of misapprehension has been felt
with regard to this measure, that is to say, what are precisely the claas
of persons whom we desire to benefit by this measure. It has nothing
to do with persons who already have the status of British subjects or
with citizens of States in Europe or America. It has not very much to
do with persons whose normal course of acquiring British naturalization
would be through the medium of His Majesty’'s Government. It is
mainly concerned with citizens of States bordering upon India, or
persons residing in areas bordering upon India who perhaps in many
cases have no very definite national status at all, but who have interests
in India and who desire to settle in India and to obtain the privileges
of British Indian subjects. I may take the instance of a merchant who
came from Tibet, settled in Darjeeling, married a hill girl there and
acquired very considerable business in the sale of curios and objects
of art. His interests lay wholly in India and he had no intention to
return to the wilds of Tibet. It would be a great hardship if men in
that position were not allowed to acquire the status of British Indian
subjects. There is also the pretty large class of subjects of Indian
States who are not strictly speaking within the rigid letter of the law,
born within the dominions and allegiance to His Majesty. Many such
cases necessarily occur among the large flourishing and enterprising com-
mercial communities whose place of origin is in an Indian State but who
nevertheless form no inconsiderable part of the enterprising commercial
community of such a large city as Bombay. It would, I think, be
inequitable if we did not continue provisions which would enable, gay
the Khoja merchants settling in Bombay to acquire the status of British

Indian subjects. That is the object of the Bill which I now commend
to the consideration of the House.

Tae HonouraBLE THE PRESIDENT: The question is:

‘ That the Bill to consolidate and amend the law relating to the naturalizatiom
in British India of aliens resident therein, as passed by the Legislative Assembly,
be taken into consideration.’

The motion was adopted.

Clausc 2 was added to the Bill.

Clauses 8, 4, 5 and 6 were added to the Bill.

Clauses 7, ‘8, 9, and 10 were added to the Bill.

Clauses 11, 12, 18, 14, and 15 were added to the Bill.

The Schedule was added to the Bill.

Clause 1 was added to the Bill.

The Title and the Preamble were added to the Bill.

Tue Honourasre Mr. CRERAR: Bir, T move that the Bill, as passed
by the Legislative Assembly, be passed.

« Tre Honourasre MrR. V. RAMADAS PANTULU. (Madras: Non-Mu-
hammadan): Sir, I wish to say only one word. I am told that there
are certain countries which place restrictions upon the rights of Indians to
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acquire real property, even if Indians become naturalized subjects of
those countries. I am told that in Japan retaliatory provisiohs exist.
The attention of the Government was drawn to this fact in the Assembly
and Mr. Tonkinson promised to consider the question and introduce
further legislation if it was a fact. I only wish to draw the attention of
the Honourable the Home Secretary to this fact that, if there is such
a distinction observed in other countries, I hope that Government will
be willing to examine the question and take necessary action in the
matter.

Tue HoNouraBLE MR. J. CRERAR: 8ir, if I may be allowed at this
stage to anmswer the point raised by my Honourable friend opposite, 1
would point out that under clause 5 (I) of the Bill powers are reserved
in granting certificates of naturalization, to except such rights and
privileges as may be specifically withheld by the certificate.

Tre HonouraBLE THE PRESIDENT: The question is:

** That the Bill to consolidate and amend the law relating to the naturalization inr
Britisc{: India of aliens resident therein, as passed by the Legislative Assembly, be
passed.”’

The motion was adopted.

STEEL INDUSTRY (AMENDMENT) BILL.

Tae HonourasLE Mr. D. T. CHADWICK (Commerce Secretary): Sir,
I beg to move that the Bill to amend the Steel Industry (Protection) Act,
1924, for the purpose of increasing the total amount payable by way of
bounties under that Act, in respect of railway wagons and of providing
for the grant of bounties in respect of underframes for railway passenger
carriages, as passed by the Legislative Assembly, be taken into considera-
tion.

The reason for this amending Bill is very simple and practical. This
Council will recollect that it passed the Steel Industry (Protection) Act
in June. 1924, Section 4 of that Act permitied the Governor General in
Council to pay 7 lakhs a year for three years by way of bounties on
wagons manufactured in India. Immediately after that Act was passed
tenders for wagons were called for and orders were placed in August,
1924. By that time, however, five months of that official year had passed,
and as it takes any manufacturer some time, after getting his order, to
collect his material, it was impossible in that year to pay out the whole
of the 7 lakhs of bounties that was authorised for that year by the
Act. In fact, as every business man knows, and the House will see at
once, what the Railway Board wishes to know in this matter of bounties is
what bounties are available at the time when they are placing the orders.
They arc not so much interested as to what is happening at.the time
at which the wagons are delivered. but it is when they are placing orders
and are comparing the different prices of tenders. it is then that thev
want to know what amount of bounty is available. That is .the great
reason of this Bill. We are in fact changing the form of this section
round, and as the House will see, we are giving the Governor General in
Council permission to incur liabilities for bounties at the time when the
orders ar- placed. Arising from the same practical business fact there is
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another difficulty. This Stéel Protection Act is in force to the 31st March .
1927, and next year there will be a complete inquiry into the steel industry. .
This Council will probably at about this time next year be considering
whatever recommendations are then made, if any. But in August, 1926,
it will be about time for the Railway Board to place their orders for wagons
for delivery next year, and therefore they will wish to know next August
whether for wagons to be delivered during 1927-28 any bounties will be
available. - The Tariff Board ‘inquired into this point, and they have
recommended that bounties should be given to cover wagons ordered for
delivery in 1927-28. This Bill provides for that.

Now, Sir, I have given the reasons for this Bill; I will take its practical
effect. The Steel Industry (Protection) Act allowed a total amount of
21 lakhs to be spent in three years. This Bill allows Government to incur
& liability of 38 lakhs spread over four years instead of three, and for the
last two years of this. period to bring under the bounty system under-
frames as well as wagons. T need not detain the Council over clause 4 (1)
of the Bill. That merely deals with past history; it merely turns into the
language of the Bill what has already happened. During the last two
years Government have incurred liabilities on wagons of 13-59 lakhs,
That is the sum which is referred to as 13-60 lakhs in clause 4 (a). Clause
4 (b) is the real one of interest because that deals with the present. The
Council will observe that this authorises the Governor General in Council
to incur an additional expenditure of Is. 19,40,000 on bounties for wagons
and underframes. The Tariff Board recommended 40 lakhs. We have
reduced it to Rs. 19,40,000. The Council will quite rightly expest me
to give some explanation for this. The Tariff Board found very definitely
that there was no need to increase the rate per wagon of bounties, but
it did fird that the number of wagons that could be delivered in India
wat_very much larger than they had anticipated, with the result that
while }?e_total rate of bounty per wagon was less, the total amount
required was more than they had anticipated. For instance, in their
first report they forecasted it was probable that, under the bounty system
the wagon firms in India would, in the course of five years, be able to

oduee 1,600 wagons a year. Well, Sir, last October the Railway Board
placed orders for 8,200 wagons to be delivered in 1926-27. Realising that a
larger sum would be needed the Tariff Board had to estimate how much
would be required, They sent in their report in October last and thev had
then only available for calculation the results of tenders of January 1925.
From an examination of those tenders they deduced that as much as Rs. 600
per wason would probably be required for orders this year and
Rs. 500 per wagon for orders to be placed next year. Taking as probable
an output of 8.000 wagons in 1926-27 and of 8.200 wagons for delivery in
1927-28. the Board calculated that 18 lakhs each vear would be required.
However. 8ir, since the receipt of the Tariff Board’s report we hnve
examined the tenders which were called for at the end of 1925. On
examininz them in November or December last the Railway Board found
that it wns posgible to place orders in Tndia for 8,200 wagons for delivery
in 1926-27 instead of the 8,000 the Board expected, and that in order to
do so, the total amount of bountv that would be required would be some-
what under 73 lakhs, instead of the 18 lakhs which the Board had estimated.
T do not for a moment think that the Council would agree to authorise
the Governor General to spend 11 lakhs extra upon. this purpose when the
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latest figures available show that 74 lakhs have been sufficient. It can
be assumed fairly safely that about the same sum ought to suffice for the
next year. As the House sees, that practically halves the Board’s
-estimate Another two lakhs we expect would be required for underframes
which now the Tariff Board say should be brought within the bounty
system. Hence it is clear that nineteen lakhs should be ample to cover
all orders for delivery in the next two years. That, Sir, is the full extent
of this Bill. I submit to the House it is simple; it is straightforward:
it is a practical business proposition, and it is conceived both in economy
and in fairness, and I ask the House to support it.

Tae HonourAsLe THE PRESIDENT: The question is:

‘ That the Bill to amend the Steel Industry (Protection) Act, 1024, for the purpose
‘of increasing the total amount payable by way of bounties under that Act, in respect

of railway wagons and of providing for the grant of bounties in respect of mnder-.

frames for railway passenger carriages, as passed by the Legislative Assembly, be
‘taken into consideration.”

The motion was adopted.

Clause 2 was added to the Bill.

Clauses 3 and 4 were added to the Bill.

Clause 1 was added to the Bill.

The Title and the Preamble were added to the Bill.

Tue Honourasre Mr. D. T. CHADWICK : 8ir, I beg to move that the
Bjll, as passed by the Legislative Assembly, be passed. ‘

Tae HoNouraBLE S1R ARTHUR FROOM (Bombay Chamber of Com-
merce): 8ir, I merely wish to say a few words with regard to this Bill
and those words are in the form of a warning, a warning which I have
given voice to in this House on more than one occasion. I would like the
House to consider carefully where these protective duties and bounties
are leading this country. Bounties sound very nice. They sound like a
very pleasing gift. But Honourable Members should remember that whep
you make a present to anybody vou have got to pav for it; and on this
occasion the countryv is paying for these bounties. T think I cannot better
illustrate what I have in mind than by a short reference to the speech
made in this Council by the Chief Commissioner for Railways in introduc-
ing his Railway Budget. On page 10 he spoke as follows:

‘“ The difference between these prices and the equivalent of the lowest satisfactory
:‘l‘mzt’a‘tion from abhroad will be met from bhounties payable under the Steel Pro?ectlm_:

ct.
By *‘ these prices >’ he was referring to the prices or the cost of wagons
and steel frames bought in this country, and he at onde demonstrated that
he could have bought them cheaper elsewhere. Now T am not averse to
assisting industries, these wagon-building industries, in their infancy: but
what T do want to lay stress it is that afffer they have been in existence
for a few vears if they cannot f&Hifacture@wggons and frames in competi-
tion with the wagons and franfed*which cafi™e purchased elsewhere, then.
T think the industries had bettér‘close dowr. The Railway Department
on this special oceasion T think might be -considered to be standing on
velvet. What are thev doing? Thev are buyine wagons, the full cost of
which they ought to debit in their sccounts and then immediately write
them down. And where would fhev get the monev to write down? Not
from the rafhway accounts. That is not Keening vonr accounts com-
Mercidlly, Beoause you are obbaimfag your money for writing down from the
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tax-payer of India, through another Department. 8ir, I do not wish to say
anything further on this. I am not opposing the Bill, because, as I
have said, the constituency I represent have not opposed the principle of
some assistance being given to these industries in their infancy; but I do-
maintain that after & few years, during which they have been assisted,.
these industries ought to walk by themselves.

Tae HonouraBLe Mr. D. T. CHADWICK: Sir, with regard to what
my Honourable friend has said, I would only remark that the object which
he has so clearly put before the Council is the object we all have in view
in this policy of discriminating protection. As was explained when the
Resolution regarding that policy was brought before the Assembly, it was
no part of the Government's idea that bounties should be paid for ever.
It is our hope—I trust it may not be a false hope—that in a few years:
these firms will be able to stand and meet competition without assistance.
In that direction I would only point out a few facts. In the first vear,
as is shown in the last Report of the Railway Board, bounties were given at
the rate of somewhere near Rs. 600 to Rs. 700 per wagon. On the tenders
to which I just alluded, opened in December last, although everybody
knows in the last 3 years how the prices of steel have fallen, it was only
necessary to give per wagon a bounty of Rs. 228. I trust that in another
vear that sum per wagon will be considerably less. Lastly, the whole
question will be examined again during the current year, 1928-27, by the-
Tarif Board. Thus the rate of bounty per wagon is coming down and
another inquiry is Jue, but yet T believe the Council, as a whole, endorse:
the principle wHich the Honourable Sir Arthur Froom has just enunciated.. .

Tre HoNouraBLE THE PRESIDENT : The question is:

‘“ That the Bill to amend the Steel Industry (Protection) Act, 1824, for the purpose-
of increasing the total amount payable by way of bounties under that Act, in respect
of railway wagons and of providing for the grant of bounties in respect of underframes
for railway passenger carriages, as passed by the Legislative Assembly, be passed.”

The motion was adopted.

INSOLVENCY (AMENDMENT) BILL.

Tre HoNouraBLE Mr. S. R. DAS (T.aw Member): 8ir, I move that the
Bill to amend the Presidency-towns Insolvency Act, 1909, and the Pro-
vincial Insolvency Act, 1920, as passed by the Legislative Assembly, be:
taken into consideration.

This Bill also seeks to give effect to certain recommendations of the
Civil Justice Committee. In the first place, it extends the Presidency-
towns Insolvency Act to the town of Karachi where now the Provincial
Insolvency Act applies. Then it amends section 104 of the Presidency-
towns Insolvency Act as also a similar section in the Provincial Insolvency
Act. By that it deals with offences against the Insolvency Act. Hitherto
these offences have had to be tried by the High Court in a Presidency-
town and in a district town by the District Judge and took up a con-
siderable part of their time. The amendment, which is in accordance with
the recommendation of the Civil Justice Committee, enacts that if the
Tnsolvency Court is of opinion that an offence hes been committed then
it has to complain to the Presidency Magistrate in a Presidency-town
or to a Magistrate of the first class in the district towns. and that the



INSOLVENCY (AMENDMENT) BILL. 269~

Magistrate is to try the offences in tho regular way. The other amend-
ments are more or less consequential amendments for the purpose of
carrying out those two objects.

The motion was adopted.

Clause 2 was added to the Bill.

Clauses 8, 4, 5 and 6 were added to the Rill.
Clauses 7, 8, 9, 10 and 11 were added to the Bill.
Clause 1 was added to the Bill.

The Title and the Preamble were added to the Bill.

Tae HoNouraBLE MR. 8. R. DAS: Sir, I move that the Bill, as passed
by the Legislative Assembly, be passed.

The motion was adopted.

CODE OF CRIMINAL PROCEDURE (SECOND AMENDMENT)
BILL.

THE HoxoURABLE MR. J. CRERAR (Home Secretary): Sir, I move that
the Bill further to amend the Code of Criminal Procedure, 1898, for a
certain purpose, as passed by the Legislative Assembly, be taken into con-
sideration. '

Sir, T recently had occasion to present to this House a measure, includ-
ing three or four distinet items, which involved amendments of the
Criminal Procedure Code. These were intended to rectify certain defects
which had been found in practice to emerge from the amendment of the:
Critninal Procedure Code in 1923. Of the measure as originally presented.
in another place one item was at that time not passed. On further consi-
deration, T am glad to say, it has been passed and it is with respect to
that item that I make the motion standing in my name. Until the amend-
ment of the Code of Criminal Procedure in 1923, it was open to the
Magistrate, where a person failed.to give security under those sections of
the Criminal Procedure Code which are commonly called the bad livelihood

- sections, to order that in default of security the imprisonment awarded might
be either rigorous or simple. The effect of the amendment passed in 1923
was to remove from the discretion of the Magistrate the power to award
either simple or rigorous imprisonment in cases of orders made under sec-
tion 108 or section 109 of the Code. The measure which I now present
to the House has nothing whatever to do with section 108. It relates.
solelv to section 109, that is to say, to cases where a Magistrate has re-
ceived information :

(a) that a criminal is taking precautions to conceal his presence within
the local limits of such Magistrate’s jurisdiction, and that there is reason
to believe that such person is taking such precautions with a view to com-.
mitting any offence, or

(b) that there is within such limits a person who has no ostensible:
means of subsistence, or who cannot give a satisfactory account of himself.
I invite the verv close attention of the House to these two prescriptions-
which are very material indeed to the objects of the Bill. The diseretion
of the Magistrate to award either simple or rigorous imprisonment was re-
moved when the Act was amended in 1923 and the effect of that amend-
ment has been found to be extremely inconvénient. A greater part, at
any rate a verv considerable part, of the persons against whom action of



‘270 ;:O0UNOEL OF ‘BTATE. [28rp FEB. 1926,

- [Mr. J. Crerar. ] .

this character is necessary are, L as the House will readily realize, persons
who, under the corresponding English law, which is a more severe law,
namely, the Vagrancy Act of 1924, would be denominated either idle and
disorderly persons or rogues and vagabonds or incorrigible rogues. Of the
total of 3,000 persons now in priscn in pursuance of this section no less
than one-third were persons with previous convictions against them. They
were persons who are in the ordinary parlance called jail birds. Two in-
-conveniences arose or rather two distinct classes of inconvenience arose.
It was & matter of great difficulty to the Magistrates that they could not in
the cases coming before them really discriminate in cases which required
-discrimination. There was a large proportion of cases in which the Magis-
trate was conscious that in awarding simple imprisonment he was ordering
‘a most inappropriate form of imprisonment. Honourable Members are
aware that when a sentence of simple imprisonment is awarded either under
these preventive sections or for any specific offence, the person so
sentenced cannot, except of his own free will, be called upon to do any
kind of work while in prison. He can while away his time from morning till
"night doing nothing. He is fed, clothed and housed at the expense of the
"Btate, but he does not do or may not do one single hand stroke to earn
“his bread or to reduce the charges which fall upon the tax-payers of the
-country. That is a very unsatisfactory state of things. It is very un-
-satisfactory that the discretion of the Magistrate should be restricted in
this way. T may also mention that there was another kind of inconvenience
which emerged from the operation of this amendment. It related to the
internal administration of the jails. Every Local Government reports that
both their Magistrates and their jail officials have complained of the aevil
results which are the consequence of the removal of this discretion from
the Magistrate. TFirst of all, faking broadly the class of persons against
whom action under this section may be necessary, it must, I think, be
-obvious that to detain & man for 12 months with no honest work which he
can be compelled to do is very demoralizing to him. It would be demoral-
izing to any man. It is particularly demoralizing to a person who from the
-character of his antecedents and possibly of his environment—I do not
entirely blame the man but we have to take things as they are—is naturally
indisposed to do any honcst work. Further. the manner of his life in
jail does not dispose him to do honest work after he emerges from the
jail. Tt is not onlv demoralizing to him but it is also demoralizing to his
associates. The House will realize that besides persons in jail under sec-
tion 109 there are a considerable number of persons who have been sentenec-
ed to simple imprisonment. Simple imprisonment is awarded normally in
cases where the character of the offence or the character of the convicted
person is such that he ought not to be put to rigorous imprisonment. In
other words, vou ret quite a number of peonle who are certainly, not jail
‘birds, habitual thieves, habitual robbers or habitual bad characters or idlers
or vagabonds but are persons who have broken some provision of the law
and are sent to jail. Many of them are in other respects quite respect-
able mersons. Now, is it reasonable or prover that thev should be mixed
up with a considerable number of persons dealt with under these sections
who sre ex hypothesi in the vast maiority of cases persons of the badﬂ@dsh’
class? My point is that the award of simple imprisonment without any
discretion oh the part of the Magistrate is demoralizing not only to the
person proceeded against under.secfion 100, but it ie:aléo demoralizing to his
-desociates who are not of ‘the samé ‘character aw:himself and, generally:
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-gpeaking, it is very prejudicial to the maintenance of discipline in a jail
where persons of these different classes are confined together. Sir, that
is the object of restoring this discretion to the Magistrate.

_ Xt has been urged that it is not necessary to grant this discretion to
:a"Magistrate because section 110 of the Criminal Procedure Code is suffi-
ciently wide. Now, I ask the House to give its very close attention to the
precise provisions of section 109. I will now, if the House will bear with
me because it is a matter of considerable importance, read out to them
the provisions of section 110. Action under section 110 may be taken
against any person who:

(a) is by habit a robber, house-breaker or thief, or
(b) is by habit a receiver of stolen property knowing the same to have been stolen, ar

(c) habitually protects or harbours thieves or aids in the concealment or dispowsl
-of stolen property, or

(¢) habitually commits, or attempts to commit, or abets the commission of, offences
involving a breach of the peace, or

(f) is so desperate and dangerous as to render his being at large without security
‘hazardous to the community.” :
Now, it does not require very close examinaticn of these provisions to see
that they apply to a different class of persons from those dealt with under
section 109. It may be that persons who have at one time .been dealt
with under section 110 may subsequently come within the seope of sec-
tion 109, but it is entirely wrong to sllege, as has been alleged, that section
110 fully provides for all cases of habitual offenders.

Let me explain that a little more in detail. Under section 110 any
of the habitual offenders falling within the terms of that section may be
required to give security for good behaviour and on failing to do so may
be sentenced to imprisonment not exceeding three years. If it were not
necessary after a man has done a period of say one year to find any further
cause against him, it will be open to the police officer to arrest the man
the moment he has left the jail. He can take him before a Magistrate and
if the Magistrate thinks fit he can award another sentence o% one yenr.
Tt has been held repeatedly by the High Court that after a person has been
discharged after his period whether of security or imprisonment, under sec-
tion 110 he must be given an opportunity to show whether or not he really
intends to take up an honest means of livelihood. and unless and until.
vou give him the opportunity you cannot proceed against him under that
section. That explains how it is that a man may have ten or fifteen, in
some cases seventeen, previous convictions, or have been proceeded against
five or six times before under section 110, but when he comes out from his
last period under section 110 you cannot proceed against him unless he has
once ngain brought himself within the danger of that section. He may
be concenling himself within the local limits of the Macistrate’s iurisdiction,
‘he may have given reasons to believe that he is about to commit an offence,
but he has not broucht himself within the daneer of section 110. He has
brought himself within the danger of section 109. I have made this some-
what lengthv explanation because there has heen rather persistent mis-
apnrehension of the real case. Section 110 deals with classes of cases of
a different kind and is not a substitute for section 109. These sections
deal with two verv distinct classes of cases. While T ask the H-nse to
restore that discretion to Maeistrates in resneet of action taken inder sec-
tion 100, T would like to point out that additional safecuards have been
provided and will still be in operation. Formerly a person proce
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against under these sections had an appeal to a District Magistrate. Now
he has got an appeal to a Sessions Court and the revisionary powers of the
High Court still continue. Therefore there is very little likelihood of this.
seotion being abused. If it is abused the person concerned has an easy
and adequate remedy.

I make the motion standing in my name.

TeE HoNourRABLE THE PRESIDENT : The question is:
** That, the Bill further to amend the Code of Criminal Procedure, 1888, for a.
certain purpose, as passed by the Legislative Assembly, be taken into comsideration.”

The motion was adopted.

Clause 2 wus added to the Bill.

Clause 1 was added to the Bill.

The Title and the Preamble were added to the Bill.

THE HoNoUraBLE MR. J. CRERAR: I move that the Bill, as passed.
by the Legislative Assembly, be passed.

THE HoNoUrRABLE MR. V. RAMADAS PANTULU (Madras: Non-Mu-
hammadan): Sir, it is impossible for me to record a silent vote on this.
motion. It will be in the memory of Members of this House that the-
same provision which is sought to be introduced by this Bill was twice
negatived in the Legislative Assembly on former occasions. It was only
in September 1925 that the Honourable the Home Member sought to re-
introduce this provision into the Criminal I’rocedure Code and that attempt
failed. It has no doubt succeeded recently in the Assemhly, but there:
was a very wide divergence of opinion on the question; therefore I have
decided not to record a silent vote on this motion. Before 1 say anything,
Sir, against the proposal embodied in this small Bill I wish to assure the
Government that we who oppose such measures are not so dense or per-
verse as not to recognise the usc of legislative measures which are intend--
ed to promote law and order in this country. We recognise that such
measures are intended mainly for the benefit of citizens. Therefore, when
we oppose some of them, it is not due to any feeling of hostility to measures
inaugurated by the Executive Government. but it is only because we feel
that the mischief of the Statute which is sought to be introduced far-
outweighs its benefits in some cases. It is reallv a sad comment on the
political aspect of our legislation that the Legislatures distrust the exe-
cutive and the executive distrust the Legislatures. But I hope that each.
of us will make our position clear and that there will be no room for mis-
understanding.

So far as this measure is concerned, my objections to it are three-
fold. Firstly, I maintain that section 109 is intended to be a preventive
measure and not a punitive measure. I quite agree with the Honourable
the Home Secretary that sections 110 and 109 deal with different classes.
of persons. I will concede that; but at the same time it is by no means.
certain that persons who ought to be proceeded against under section 110
are not frequently proceeded against under section 109. I do not contend
that we can properly bring persons for whom section 110 is intended under
section 109. Many of the persons who are now in jail under sections 110
and 109 should have been run in under section 110, not under section 109.
That is the comment I make. Section 109 is intended to deal with two.
classes of persons.
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The .class of persons covered by clause (a) are those who conceal them-
:selves with intent to commit an offence, and clause (b) deals with the class of
_persons who are vagrants or vagabonds and who have no ostensible means
of livelihood and are not able to give a satisfactory account of themselves. It
is meant to apply to persons of bad livelihood or persons who adopt a dis-
honest means of livelihood or persogs who harbour criminal intent. And
these persons are sought to be prevented from committing any crime. My
.submission is that the requirements of the State and the requirements of
the citizen will be absolutely met by preventing these people from com-
mitting the intended crimes by putting them in jail and imposing simple
imprisonment upon them. To give them hard labour and treat them like
other criminals who are convicted for substantive offences is unjustifiable
under a civilized law. That is my first objection. The second objection
is this. The Honourable the Home Secretary said that all that was asked
for was mere discretion for the Magistrate either to give simple imprison-
ment or rigorous imprisonment, and that it was not necessary to give in
every case rigorous imprisonment. It is true that all that the section
‘seeks. to secure is merely discretion, but, Sir, we know that when the
_judicial and executive functions are not separated and the Magistrates are
mostly responsible to the executive head of the district, this discretion is
-8 very illusory one. The Magistrate is likely to exercise the discretion
more by executive bias or executive exigencies than in a judicial manner.
We were told by the Home Secretary that a substantial improvement was
made in the law when section 406 was amended so as to make the appeal
lie not to the District Magistrate, but to the Sessions Judge in the case of
mofussil courts, and to the High Court in the case of Presidency Magis-
trates. But those of us who have been practising in the courts for some
time know that appellate courts rarely interfere with discretionary orders.
Therefore it is no use telling us that the original Magistrate exercises dis-
-cretion subject to an appeal. Then, Sir, the third objection is that no
.case has been made out within the last three or four months, since Sep-
tember 1925, to ask for a law which was then deliberately turned down
by the Assembly. The Assembly refused in September last to embody
this provision in the Criminal Procedure Code and then to come up after
six months’ time with the same proposal requires a very strong case, and
I submit no case has been made out. I note in this connection that a
White Paper was put in the hands of Members of the Assembly embody-
ing the opinions of the I.ocal Governments and authorities concerned in
the administration of the jails. The same courtesy has not been shown
to the Members of this House. I do not complain. I can assure my Hon-
ourable friend opposite that I had an opportunity of looking into that
book by the kind courtesy of a Member of the Assembly who had it. It
does not impress me at all. The only reasons stated there are that the
Tocal Governments considered that in some cases simple imprisonment
was absolutely inadequate and the jail authorities considered that putting
-people into jail without work would demoralise the other inmates in the
jail. These are certainlv no arguments in favour of sentencing to hurd
labour people who are merely convicted on suspicion and sent to jail to
-prevent them from committing some crime_in the future and not because
they committed some offence under the Penal Code. These arguments
-are unconvincing and I do not think they form any basis for the change
in the law such as is now advocated.

Then, Sir, finally this section 109 has been misused very badly in
‘many cases. The most glaring instance of it was the Nagpur Flag case.
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Hundreds of persons who had good means of livelihood were run in under
that section and sent to jail for long terms. I know personally many of
thosc young men who went to jail. Some of them were graduates of the
Universities and had ample means of livelihood in their own homes, but
when they went from my part of the country to Nagpur they could give:
no satisfactory account of themselves because they had no property in
Nagpur. Many of them were sent to jail on the charge of being persons
who had no ostensible means of livelihood. That is cnough to show that
" that law is an engine of oppression in the hands of those who wish to use
it so. I know I will be told that if a section is misused, it is no use saying
the form of lmpnsonment should be simple and not rigorous, and if a
section is misused it is no argument against the section. If however the
‘mischief of the section cannot be remedied, we at least want some restraint.
on that mischief by seeing that people who are run in under the section
escape the hardship of rigorous imprisonment. 1 am able to say, from a
perusal of the debate in the Assembly, that the fact that the section was
misused was not seriously disputed even by the Government. Therefore,
Sir, we are not impressed with the Government’s casc for a change’ in the
" section, and the Government have not really disclosed their motive or their-
reasons for this demand for a revision of the Statute at such a short in-
terval since September 1925. There is a widespread belief that there is
some dark motive underlying this enactment, and whether it is so or not,
I am content to base my objection on the broad grounds that no case has
been made out, that the diseretion is an illusory one, and being a pre-
ventative and not a punitive section, hard labour is not justified. I will only
add one word; if keeping people who are sent to jail, without doing any
work is considered to be objectionable from the standpoint of the State,
because they are fed there while doing nothing, and it is considered that
such people are likely .to demoralise other inmates of the jails, T would
suggest one remedy. Such people who are not really criminals and who
are sent to jail because they are not able to give a satisfactory account of
themselves, should be prowded with work in some kind of institutions like
workhouses where their services could be utilised and where at the same
time they are not subjected to the humiliations and hardships of rigorous
imprisonment like persons who are convicted of substantial offences. The:
State ought to be humane in the treatment of such persons who are im-
prisoned merely on suspicion for failure to give securitv. For all these
reasons, Sir, I cannot but vote against this motion.

Tue HoNouraBLE Rar BarADUR NALININATH SETT (West Bengal:
Non-Muhammadan): Sir, on a consideration of the deb:te that took place
in the Assembly over the Bill. T had to look into the history and decisions
-régarding sections 109 and 128 of the Code of Criminal Procedure as
amended in 1923. T find that the Select Committee then appointed went
ipto the matter fully and were deliberately of opinion that “‘in cases
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