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_ Abstract of the Proceedings of the Council of the Governor General of India,
" asscinbled for the purpose of making Latws and Regulations under the

provisions of the Act of Parliament 24 & 25 Vio., cap. 6T.

The Council met at Government ITouse on Tucsday, the 19th January 1875.
, PRESENT:

His Excellency the Viccroy and Governor General of India, @.M.8.I,
presiding. .

The Hon'ble B. H. Ellis.

Major-Gencral the Hon'ble 8ir H. W. Norman, K. 0. 1.

The Hon’ble Arthur Hobhouse, Q. 0.

The Hon’ble E. O. Bayley, 0.8.1.

The Hon’ble 8ir W, Muir, K.0.8.I.

The Hon'ble John Inglis, 0.8.1.

The Hon’ble R. A. Dalyell.

The Hon'ble H. H. Sutherland.

The Hon’ble J. R. Bullen Smith.

The Hon'ble Sir Douglas Forsyth, K.0.8.1. '

DISTRESSES (PRESIDENOY TOWNS) BILL.

The Hon’ble Mr. Honnouse moved that the Reports of the Select Com.
mittee on the Bill to regulate Distresses for Rents in tho Presidency Towns ho
taken into consideration. He said that the Committeo had made two separate
reports, and he took the opportunity on one occasion of explaining to the
Council what was the subject of the first rcport. The seccond report rolated
to a new introduction into the Bill, in conscquence of a valuablo sugges-
tion received from the Association of Attornies, of a clause to provide for
the transfer to the High Court of cases in which tho value of the property
distrained excoeded one thousand rupees. They pointed out that under this
Bill Small Cause Courts would have, or might have, to dcal with lmgo
amounts of moncy ; that the property distrained was sometimes very con-
"siderablo; that wo should in effect bo enlarging the pecuniary jurisdiction of
Small Cause Courts a good deal, and that it would be more satisfactory in such
cases to enable them to bo removed to the Iligh Court. The Committeo had
thercforo inserted a scction to that cffect, and that was tho subject of their second
report. He did not know, after what had been already said about the Bill,
that ho need do more now than give the Council a summary of tho alterations
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it made in the plcscnt hw Tlo had already explained, that it swept away a
great deal of antiquated law, and' relicved the statutc-book of several statutes
which contained a great deal of matter that was- of no use, as much as was
useful in them being comprised in the Bill. The alterations mado by the
Bill wero these: TFirst, the ‘Committee provided that no distraint should be
mado for rent-due for moro than twclve months. That suggestion had
been received from the Government. of Madras, who had sent in a very
thouvhtful and carefully considerod - letter on the subject of - this Bill.

Thew scemcd to be no such 'thing as a (hstmmt for rent in Madras,
‘and ‘the Government of Madras thought, nnd a great many excellent lawyers
thought, that the wholo system of distresses for rent was o mistake, and
that it would bo far better to abolish the system altogether. Mr. HoBmOUSE
was not prepared to do that. The system prevailed largely in Calcutta, and also
existed in Bombay ; and he thought the Oouncil ought not to interfere with it.

That it did not provail in Madras was a subject  of congratulation ; but he was

not plepmcd to bring the law in Oalcutta and Bombay mto conformity with
- the practice in Madras.

The next altcration made by the Committee was to make it clear that the
property to Do scized should be the property of tho debtor. There were some-
times cases which gave rise to dlsputcs and to much hmdslup, where the
plopelty scized was the property of some person wholly unconneoted with
the rent for which the distress was issued., The Committee also provided
that certain articles should be etemptcd fmm distress.” Such articles were
now cxcmpted in cases of execution by law, and in practice thoy were
usually exempted from distresses for rent. We did not tako a coat off a man’s
back, and therefore the Committco had provided that things in actual use—a
man’s necessary wearing apparel and the like—which were protected from
being scized in oxccution, should also be exempted in_distresses for rent.
That also had been suggested to them by the Government of Madras.

Then the Bill proceedcd to deal with claims and disputes which mose out
of distresses. The Committco had given to the Coiirt which decided all
other questions on the subject of the distress, namely, the Small Cause
Court, power to adjudicate claims of thll.‘d. portics, and claims’ for damages
or compensation where the distress was unlawful, Then there was the last
alleration to which Mg, Honnoust had already lcfcu‘cd,' that when o distress

oxcceded o cortain value, there should be power to transfer the case to the
High Court.

Theso wero tho alterations in the law which the Bill proposcd to make.

Tho Motion was put and agreed to.
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Tho ]Ion’blo Mr. ]Iomtousn also moved that the Bill as amended bo
passed.

g Tho Motion was put and ticrr(':cd to.

INDIAN LAW REPORTS BILL.

The Hon’ble Mz, HonuoUuse also movcd that tho Roport of tho Scloct
Committee on the Bill to diminish the multitude and improve the quality of Law
Reports, and to oxtend the arca of their authority, bo taken into consideration,
and said :—*“ As it is now some ten months since this matter was before tho
Council, it will probably boe nccessary that I should remind them of what has
taken place, and recapitulate very briefly the objects and scope of tho measure
now proposed. It is the more nccessary to do so, because there has been an
amount of controversy raised in tho papers sent in to the Sclect Committco akin
to the controversy raiscd at this table; controversies, as I shewed beforo, quite
unwarranted by anything comprised in this Bill, and to a very great extent
irvelovant to it, and relevant only to a plan contemplated by the Exccutive
Government, or to other plans erroncously attributed to it. '

« Before oxplaining what it was that the Oouncil wero asked to do, I told
them that it was only a small portion of a larger plan contemplated by the
Government of India for improving the condition of the Law Reports. I
explained tho function of a Law Report, and shewed how it passed into and
became part of the general law of the land; how important, therefore, it was
to exercise judgment in the selection of cases to be reported, and to issuo them
with some stamp of authenticity upon them, so that only that which is
useful and accurate should be looked on by the lawyer as a necessary part of his
library ; but that in this country the matter had been left to privato specula-
tion with only some pecuniary assistance given by Government; that conse-
quently the publio interest, which is to have nothing but good reports of
nothing but useful precedents, had become entirely subordinated to the com-
mercial interest of the publishers, which is to have tho largest price at the
smallest expense and trouble to themselves : that owing to the fact that all
reports are rcceived as of equal authority, one man’s publications must be
bought just as much as another’s; and that the conscquence was that we
have reports bulky, expensive, and to a great extent uscless, which never-
theless the profession are compelled to buy. Such is the result of tho com-
bination of the two prevailing principles; first, that law reporting is o fit
subject for commercial speculation, and next that Law Reports are to be treated
as binding authoritics from whatsocver source they emanate,
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“All this I ploved in detail Dy evidence and 'xuthontms of various kinds ;
and I stated that the Government would attempt to apply a remedy by t'lkmo
the business of reporting in the High Courts under their own supervision. If
tlmt were dono, and dono with reasonable cﬁicmncy, there would at any rate be
o set of 1cports bearing some stamp of authority upon them, and they would
be published by thoso who might be trusted not” to allow commercial motives
to outweigh their sense of the public interest.  If, again, the Bar would use for
the purposo of citation in Court; and the Bench would reccive as nuthoutles,'

only the authorized reports,—a thing entirely within their power,—the: pro-

fessional man, who dld not desuo to buy othels, would not be compelled to
do so. e

« But such a scheme as that requires no legislation, and I explained that
there were only two points on,yhich tho authority of the legislature was in-

voked, and that on one of those pomts I could hardly say that it was actually
1equlsnto

“The point T have just referred to is that which is embodlcd in the third
scction of the Bill, which I will read to the Council.

“No Court shall be bound to hear cited, or shall receive or treat as an authority binding on
it, the report of any case decided by any of the said High Courts on' or after the snid day,
other than a report published under the authority of the Governor General in Council.’

“Now that is ohly what the Cowrts, or at least the superior Courts, may
now do for themselves if so minded. ' It is what the Bombay High Court, who
object to this measure, say is the right thing to be done as between better
conducted and worso conducted reports ; such publications, for instance, as the
Bengal Law Reports and the Caleutta Weekly Reporter. It is what thoy tell
us they are themselves pncpmed to do as between those two publications, if
only tho Caleutta High Court will lead the way. But such things have been
said over and over again, and occasionally Judges have becn' found who
have tried to work ‘the experiment. But they have never succeeded. There
has” not been sufficient unanimity or persistence in the attempt and there
is no rcason to suppose that there will be more now, if each Court or Jud"e
is left to act entirely on his own motion. With a declaration of the Icgls.
lature to support them, there will at least bo a Letter chance. And wo may
by such a declaration free subordinate Courts from thoe terror and oppression
of the numbers of obscurcly reported cases with which it is said they are
bombarded, so that they shall not bo blamed if they refuse to rcccive those
imperfect reports as binding authoritics. Such a provision, therefore, as the
ono under consideration, may strengthen the hands of thosoe who desire to have
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good rcports and good ones alone to guide them. And if we should succeed in
supplying that essential article, a good report, and I always say we shall fail
unless we do supply. it, we may possibly succeed in getting it received as tho
-only authoritative exponent of judicial law, however much others may be used
for other purposes. I repeat that we may easily fail; we certainly shall fail
unless the Bench and the Bar are disposed to act in the spirit of this section;
but I ask the Oouncil to pass it as embodying a principle which even opponents
admit to be sound, and as giving somo aid to those who desire to improve the

present condition of law reporting in India.

““ The other object for which the action of this Oouncil is invoked, is not
necessarily mixed up with any particular system of reporting; for it would,
at least in my opinion, be desirable even if we had no such scheme of
reporting as that now contemplated; and again the schemo may work well
enough without any such new law. But it is connected with some system
of reporting, though not with any particular system, and it maturally falls
to boe considered when we are dealing with the subject. It relates only to
the gcographical area within which the decisions of the superior Courts are
to be accepted as binding authorities. At presont a High Oourt—say the
Court of Madras—may place an interpretation on a general law—say the
Penal OCode—and that interpretation will have no binding force out of the
province. A Bengal Magistrate may disregard it or know nothing whatever
about it, and vice versd the Madras Magistrate is a stranger to the Bengal
decisions. The reason for that state of things is to be found in the history
of the country. The different presidencies had originally a very loose con-
nection with one another, and when Crown Courts were established for them,
the law which those Courts administered in common with one another was
confined to the presidency towns or to the British people. At the present
day all parts of British India are bound up much more closely togcther:
they are subject to a common authority in India, both- executive and
legislative, and there are great Codes of Iaw enacted for the whole com-
munity. Itis now therefore a decided drawback that when a valuable ex.
position of a portion of that general law has been made by one of the superior
Courts, the whole community should not have the full benefit of it.

« T will mention a caso which happened soon after I came to India, and
which first drow my attention to the cxistence of this anomaly, It did not
arise in connection with law rcporting, and it illustrates the remark I made just
now, that this portion of the Bill may rest on its own merits, independently of
any particular systcm, and in connection with any system, of reporting.

d
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“ Thore are many nctlons committed by mcn, which, according to circum-
staucos, mny be crimes of a dccp dye, or venial offences, or mere personal vices
hardly to bo classed among crimes at all. . Yet for tho legislature to distinguish
qccumtely between such cases is_ quito nnpossﬂ)lc The law must use some
genenl expressions which, if they are to ‘bo very rigidly and literally inter-
preted, might have tho eftect of subjecting to severe punishment actions which
ought only to bo puulshcd very lightly, or ought not to be punished by tho
hand oI any human ruler at all. Such is tho case with portions of the Penul

‘_Codo One scctxon of it in particalar, if its language be constr ued quite literal-
ly, visits with the liability to fine and to ten years’ imprisonment, an action
"which' in its simplest form -is extremely common, which rather bears the
character of a vico than of a crime, and so has usually been left by all
laws other than ccclesiastical laws to carry its own chastisement with it.
But under some cncnmstancos this same action may he a crimo of a most
odiouns character, and one affecting society in a vital pomt \Vell, it
happened that a person who had committed this action in one of its simpler
forms was charged: bLefore a DMadras™ Magistrate and sentenced to a
sevore punishment. On appeal the Iligh Court of Madras reversed this sen-
tence, pronouncing a most sensible judgment, cutting down the literal mean-
-ing of the section, puttmo a reasonabla interpretation on it, and confining its .
operation to what would be really grave offences. Afterwards, a smular case
ocourred in another province; and again the Magistrate convicted the accused
and sentenced him to severe punishment. :-Thoe Magistrate probably knew
nothing of the Madras decision; but if he did know, he was entitled to disregard
it, and he preferred the literal counstruction of the Code. Now, that is a serious
matter. Draconian laws invariably bring the whole law into contempt, and set
the sympathies of people to work against the law and in favour of offenders.
The subject-matter is ono on which accurato distinctions cannot be attained
by tho legislator, and on which I for one think that if we attempt to alter
the Penal Code, wo are quite as likely to mar it as to mend it. Itis one, there-
foro, eminently fitted for judicial exposition, which can introduce a number of
shades and qualifioations unattainabloe in a statuto. The thing wanted, there-
fore, is to Lring the Madras decision home to the subordinate Courts in other
Provinces, but that, as the law and practice at present stand, is impossible.

“Now I appeal confidently to all who hear me, and ask them whether
it is not an inconvenient—not to say an absurd—thing, that a decision by
the Iigh Court of Madras on a very important Statute which affects the
whole of British India aliko, and which touches human actions . of very
frequont occurrence, should be received as law in Madras, and that, dircetly it
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reaches the boundaries of- that provinee, its authority should ceaso? Is it not
clearly right that tho wholo of British India should have tho benefit of an
interpretation placed by a Court of tho highest rank on a law passed by this
Council for the wholo of British India? Surely such a dccision should bo
co-extensive With the law, and should carry with it whatever authority its own
intrinsic merits and the degree of its harmony with other decisions of co-ordinate

Courts may entitle it to have.

“This object, then, is aimed at by scction 2 of our Bill, which I will now
read. ’ ' )
¢ Every judgment delivercd on or after such day by any of the £aid Iigh Courts (whether
by a Judge silting alone, or by a Division Court, or by a Full Bench) and reported in the said
Indian Authorized Law Reports, ehall have the snme authority in all subordinate Courts beyond
the limits of the appellate jurisdiction of such High Court as independently of this Act it
would have within such limits.” )

“The Council will observe that, in this section and also in section 4, we care-
fully guard against giving to judicial docisions any more binding quality of
authority than they have now. All we seek to do is to extend tho area of
their authority, and we do it by connecting it with our schemo for reports, and
so securing that tho decision which is to have this extended authority shall not
bo ono reported at haphazard, but shall boe as accurately given and in as useful
a shapo as a responsible reporter can makae it.

_“Well, but it may be asked whether this object requires legislation., I
will not say that in any strict legal sense it docs. It would, I suppose, be compe-
tent for the Courts hero to say that they would receive ono another’s decisions
as binding equally with their own, and in process of time such a practico
would be recognized law, just as much as it is now law that the deccision of g
supcrior Court shall bind the Courts subordinate to its jurisdiction. Just in
the samic way tho Courts of the United States have ruled that English
decisions are binding authorities theve, and that practice has passed into
the law of tho country; "whilo tho English Courts only receive the
United States’ decisions for purposes of instruction and not as binding
authoritics. But having regard to the history that I have referred to, and t}e
long coursoe of practico resulting from it, I say that that which is legally possible
is practically impossible, and that unless the legislature does it, the thing wil

not be dono at all.
“The main objection raised to this proposal is one which was indicated by

my hon'blo friend, Mr. Dalyell, when the Bill was introduced, and I answereq
it at the time. But as it has been brought forward .again in somo quarters
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entitled to the lughest rospeet, I will again give an answer to it, and in
somowhat more detml

“« It has been o'chctcd to this Bill that it provides no machmcry to prevent
ontmdlcbory rulings.’ But I never heard of auythmf' that could pxevcnt
them As long as wo have independent minds giving decisions on  the same
sub]cct solong we shall have contradictory rulings. It "does not scem to ‘mo

desnablo, if it were possible, to prevent such a result, nor, if it were dcsu'able,
would it be possxble. :

-

“Tt is quite truo, then, that it is no part of our'scheme to prevent contm-
dictory rulings. It is also true that, when the ruling in one presidency.may be
quoted as binding authority in another, contradictory rulings are likely to be
brought to a direct issue with one another more quickly than before. But that
I look upon as one of the advantages to be gained. See the effect of - the
prcsent system. You may now have two streams of decision at variance wlth
one another, runmng on side by side iu two contlguous territories nominally

. subject to the same Code of Law, and in wlnch there is no reason why tho
same law should not prevail. Referring, for instanco, to the cases under the
Penal Code which I have just stated, we find a class of actions which Joay be
commltted ‘with legal impunity in Madras, and just over the border may be the
sub]ect of severe punishment. And yet the Penal Code is the law.in hoth
places. Referring, ngain, to an instance I quoted on a former occhsion, we
find two adverse currents of decision going on in Bengal and in the North-Western
Provinces under the same section of the Rent Act ; going on for several years;
until one of the High Courts alters its views and adopls the views of the other.
I say that it is much more for the benefit of the public that when such differ-
ences arise, as arise thcy must, they should be brought face to face, and that
each Court should be compelled to reviso its work in the light and wunder the
pressure of the other’s decision, Of course, if the difference of opinion is
found to be final and irrcconcileable, it must e settled by some superior author-
1ty cither by the Privy Council, which may operate on some cases, or by the:
legislatuic, which can operato on all. But, as I have just been showi ing, there
are many cases in which a judicial exposition, if it can be got, is far better
than an utteranco by the legislature, and in which, therefore, the legislature
would only act when its action was found to bo ubsolutely necessary. And in
other cases tho legislalure is not wise cnongh to know in which direction to
sottle a disputo until it has been threshed out by a sufficient number of judicial
controversics, a point which I illustrated on a former occasion by reference to
tho history of provisional committecs in England. It is therefore in ever y
rospect better that the contradictory - interpretations of o law common to all
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India should bo brought into collision with ono another in a dircet, open, and
.speedy way, than that they should exist in tho moro embarrassing form of
conflicting laws for places intended and supposed to bo under the same law.

“ But then it is said ; how is an inferior Judge to guide himself ? how he is
to act when he finds the decision of his own appellate superior conflicting with
that of another High Cowrt ? I answer that Judges are appointed to settle doubts,
and that he must act as other reasonable men act when they find themselves in
the presenco of a doubtful and debateablo question. I know how I should act.
The conflict of authority might come to mo in many different shapes. It 'might
como on & point on which I myself had a very clear opinion that my own Appel-
late Court was wrong, and that it would on reconsideration adopt tho conflict-
ing judgment. In that caso I should follow my ownopinion. It mightcome
on a point on which I.could form no very decided opinion. In that case I should
follow my own Appellate Court. I might find that the opinion of one Court
was that of a single Judgo not assisted by Counsel, and very briefly delivered ;
while that of the other was given by a number of Judges, unanimous
in opinion, assisted by careful arguments of Counsel, and delivered in
a carcfully reasoned judgment. In that case I should follow the weightier
judgment. I might find that my own Appellate Court had delivered its
opinion deliberately, and after full consideration of the conflicting decision.
In that case I should follow my own Appellate Court. Many other cases

. might be put in which n man would be guided one way or another by various
circumstances. But no serious practical difficulty that I see would arise :
certainly none which English ‘J udges are not in the habit of encountering,
and which Indian Judges may not now havo to encounter, when the Divisions
of their own Appellate Courts have differed in opinion.

“There is another class of objections put forward, which, if I really have
understood them aright, are somewhat swrprising. Wo are told that there are
different schools of law and different customs prevailing in different parts of
the country, and that it will be very dangerous if a decision given with refer.
enco to one school and ono set of customs is to be quoted as binding authority
for another. No doubt it would bo very dangerous : but I cannot make out
liow the danger is incrcased by this Bill. Nobody supposcs that a decision
about a promissory noto will be quoted as an authority in a horso-cause,
though tho Court which pronounced it has equal authority in hoth cases : why
then should wo suppose that a decision relating only to Ilindds will be applied to
Muhammadans, or that ono rclating only to Sunnis will be applicd to Shfids,
or that ono rclating only to tho Benares schiool will Lo applicd to the Bengal

c



14 INDIAN LA REPORTS.

school, or that one 1chtmg only to Bengal customs will.be applied to Bombay
customs ? Local and personal laws :md customs are not divided according to .
the ‘local arca of the jurisdiction of the IIigh Courts. The Calcutta High
Court, for instance, has Hindids and Muhammadans, Shifis and Sunnis, dlﬂ.’cr-
ent schools of law and different local customis, within its jurisdiction. For
ench set of litigants it decides according to their own law. I have not heard
that any confusion is thereby created because the Oalcutta decision is author-
itative throughout the whole of Bengal. Why then should any confusion
be created by giving it preciscly the samoe quality of authority in Bombay ?
‘The long and the short of the matter is, that'if the law is tho same for the
two places, there must be conflicts of opinion about it, and then it is better to

bring them to issue as quickly as may bo; but if it is not the same, no conflict
can occur,

.o Snch,'}then, is the Bill as tho Select Committeo presents it to the Council ;
and before I go on to speak of the plan with which it is connected, I will
nmention what alterations have been made in Committce. There are only two,
aud neither is important. One is, that instead of making it come into force on
a given day, we say that it shall be brought into force by notification. The

- reason is that arrangements have to be made with - the staffs of reporters.
I am not aware of any difficulty in the way of such arrangements, but there
has been some delay in making them, and we thought it would be more con-
venient not to bring the Act into operation until they were concluded. The
other is that the Bill as introduced contained a definition of the explessmn :
‘ Bubordinate Court,’ which affeoted the highest Courts of Appeal in the” '
Panjib and elsewhere. It was nof necessary ; it has been objected to, and it has
been struck out. The clause being gone, I do not argue about the soundness

of tho objections; for I have so much still to say that I avoid all unnecessary
matter.

“Now, I have been very particular in explaining to the Council the
precise extent and character of the contents of the Bill, because they will
find that the somewhat emphatic opinions which have been expressed against
it are really not directed to anything contained in it, but to a scheme that it
is connectcd with, and to a very erroncous conception of that schemo. The
main objection really is to any interference at all by Government with the
present system of reporting; and that, under the notion that our object is, not
the simplo one of getting fewer and better reports, but the very ambitious one
of gotting a control over tho substance of the law by means of reports.” And
though I have shown that the schemo may well go on without the Bill, and that
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the only piece of legislation in tho Bill strictly so called is to be desired independ-
‘ently: of the scheme, yet, cconneoted as the two actually are together, I cannot
bo surprised if those who object to_ the schemo endcavour to tack their objections
on to tho pxovxsxons of the Blll

g Now lt mmht perhaps, bo sufﬁclent on this p'ut of tho caso to say
that .the Councxl have ‘on two occasions accepted the puucnple of some
_leﬂlslatlon in’ connectxon with a; schcme for tho supmwsxon .of law rcpm t-
ing: by . Government _When I moved for leave to introduce  the Bill, T
dctamed the Councxl a lonﬂ time, and I havo no doubt they were very. weary
of me;: “while T ‘proved in detail the case for interferenco by Government ;
and there was no opposition to the 1nt10duct10u of the Bill. When I intro-
duced the Bill and moved to refer it to a committes, there was opposition, and
if the Council then incurred any danger, it was not for lack of warning. My
hon’ble friend, Sir Georgo Oampboll then occupied that - empty ch:ur, and he '
seb forth Lis objections with all the force of rhetoric of which Le was so great
a master. The Bill was a 1cvolutlonary Bill ; it was an unconstitutional Bill;
it set up an mespon51ble judge over responsible judges; it placed an enormous
power in his hands ; and in short it would be a very Wrong thing to send it into
commlttee Nevertheless, the, Oouncll did send it into comunttce . I conceive’
that, if any punclple was decided on theso two’ occasxons, it was the pxmcnp]d
thnt Government was right in attempting to take the. supervision of . law re-
portmo into their own hands; and that assistance in some shape should be given
to them. - At the same time I always feel that in this ‘assembly we discuss
matters under great dlsadvantaves, and that on many suby:cts the commumcn-
tions made to Solect Committees have more of the cssentials of a public dis-
cussmn thzm unythmg whlch takes place at this tablo duuuw tho two first stages
of a Blll " For tlns reason, though the prevxous decisions of ‘the Council are

ert,mnly not to bo dlsrcgnrded yet Iam very reluctant to uso them as pre-
venting funthor debate when the ground-work of the mensure is attacked from
without, - I theroforc thmk 1t rmht to acquaint tho Council with the pr mcnpnl'
ob]cctlons made to tho whole scheme of u,portmg under the supervision of
Govemment I wxll only ask you to bear in mind the urgumcnts ‘T tulduccd
in 1ts favour and tho angwer I mado to objechons advanccd hexe—toplcs wluch

I havo no intention of discussing all over again. .

“ chthcr wﬂl I detain the Council by rcndmg the opmlons of those who
thmk the mecasure a right and good one. ' I will’ only say that tho 1ligh
Court of Calcutta and some eminent dlstuct oficers in Bengal approve of
its punmp]e ; and that the only body in India which has actual expericnce in
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the business of law reporting, namely, tho Caleutta Council, has cordially acted
“with the Government from the outset of the scheme.. I will now refer to tho
ob]cctnons, and ﬁxst I tnke those which come from Madras. '

¢ 'lhe IIwh Court of M'uhas have not sent in'any collective opinion. But
I hold in'my hand a Minute written by Mr. Justice Innes, who first states the

objoction-arising from the differences of local laws—an objection I have already
dealt thlx He then ploceeds thus— -,

' ‘Nor do I bchcw thnt the ‘evil nimed at will in the least degree be diminished. The
Government Reports will be' 50 sc:mty that the Profession and the public will demand more,
and the demand will certainly bo followed by the supp]y ‘It is useless for the law to say
that the High Cowrt shall mot be bound to receive anything as authoritative but what is

in the Government authorized Reports, if other Reports are still sold and consulted and though
not publicly quoted, still used as guides to a decision,

_ ‘The Government Rep_(_n’cels under a Central Editor, practically uncontrolled, will deter-
mine what to report and what to leave unreported.. Important decisions adverse to and dis-
approved of by tho Government may thus be excluded. Nor does there appear to be the

smallest guaranteo for the “qualifications of the Reporters being equal to the delicate duties
- they will have to perform. I stronrrly dlsapprovo of the Bill?

Al

“Mr. Justico Kindersley Wutes thus —

T object strongly to the third seetion, which places it in the power of the Government
to exclude from the law any decision of which it disapproveé‘ The matter is quite beyond the
proper scope of legislation ; and in my opinion the Act cannot fail to be mischievous.”

“ And the Government of Madras say as follows :—
. e
¢ Ilis Excellency strongly depreccates the institution of the office of Central Editor with
the powers of control and selection suggested for him. He is of opinion that, if a High

Court interprets the law contrary to the intention of. the legislature, the proper remedy is for
the latter to pass o declnntory Act’

« Now the Council will observe that Mr, Justice Inncs makes two objec-
tions to tho whole plan. The first is, that it will fail in checking the multitude
of reports. I have alrcady said that in my opinion it may easily do so, and
certainly will, if treated hostilely by the Bench and the Bar; and I think that
such a.failure will be the worst that can come of the attempt wo are about
to make. Tho sccond objection is, that the schome will not fail ; it will not only
not fail, but will bo so terribly efficacious that no rival will exist in its presence ;
that the Government will become the sole mouth-plcco of judicial law, and will

“bo able to mould it as they please. And in this objection Mr. Justice
Kindersley and the Government of Madras express their concunenco.
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“ Now, I wholly agree with Mr. Justice Kindersley in thinking that to placo
it in the power of the Government to exclude from the law any decision of which
it disapproves is strongly objcctionable, and is a matter quite beyond tho scope
of legislation; and with the Government of Madras in thinking that the
proper romedy for inconvenient decisions (at least when thoy are final) is
legislation. But I do not sce how those opinions constitute any objection to
tho scheme of this Govornment, because it is absolutely certain that no such
operations as they -imply are contemplated, or will be attempted, or could
succeed if thoy were attempted. But before I go further into the matter, I
will read the opinion of tho High Court of Bombay, who have enlarged some-

what more upon it—

“We agreo in tho opinion of the Government of India that it is desirable to diminish tho
quantity and improve the quality of the reports published for forensic use in British Indin ; but
while perfectly satisfied of tho excellence of the intentions and single-mindedness of the
Government of India in the matter, we think that the proposed logisln.t.iou is unnecesgm.}’
objectionable in principle and unprecedented. ’

¢ Law reporting is, in a certain sense, a branch of legislation. Decisions in the Superior Courts
of Justice in the United Kingdom and its Colonics, which endure the test of time and free dis.
cussion, no doubt become additions to the law ; but it does not thence follow that law reporting
should be, in any respect whatever, under the superintendence of the most frequent litigant jn the
Courts of this country, namely, the Government itself, or that the Reporters should be nomi.
nated or controlled by that litigant. A proposition more completely contrary to sound priuciplo
than that the Reporters should be either under the”influence or control of Government, it is
difficult to conccive. It is most undesirable to leave room for tho belicf that Government hay
sceured to itself, or its nominces, the power of preparing or suppressing the reports of decisions
which it may suppose to be hostile to its interests or policy. It may be said that it is npt to
be suppoged that Government would stoop to muke an improper use of such opportunities,
We ardently hope that would be.so; but if there Le any part of the Brtish Empire in whicl
such a power would be objectionable, it is in Indis, where the Government is more complotely
despotic than in any other country under British rule, and where it hns not always the most
favourable construction placed upon its acts. 'I‘he' legislators, in the case of what Bentham
styles ¢ Judge-mado law,” aro the Courts, and if the circumstances of this country ot Present
are such that law reporting cannot flourish ns a private enterprise, and ought to be supported at
the expense of the State, and, with a view to improvement in quality and diminution in quantity,
to be placed undersome control or superintendence, it manifestly should be placed under the control
or superintendence of the Courts, and not of the Government. The tribunals which Pronounce
the decisions must know best whether or not they are correctly reported, and to what extent it
is desirable that they should be reported. .

¢ Honourable and pure as we are assured that the motives ‘of the present Government, of

India must have been in introducing this Bill, and suggested, as legislution on the subject

of law reporting very probably’was, by persons not members of Government, yeb it i

manifest that, as regards Jaw reporting, Government is in the position of Crmsnr's wifu,
d
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und that no Govemmcnt, present or future, ought to be subjected either to the tempta-
tion or the suspicion of being able to suppress the pubhcatlon of dccisions adverse to
it or mvolvm«r principles which it may deem likely,. at. some future timo,to bo incon-
‘venient. 'The nomivation and dismissal of the Reporters ought to rest, as does that of
‘all other officers of .the Iligh Courts under tho Charters, with the’ Clncf Justico of
cach High Court, and should not be vested in Government, nqr ought it to take any
‘part in the preparation or selection of the cases to be reported. Thoso who are acquainted
with the carlier or latcr lnstory of British India are not unfamiliar with the exhibition,
by execuhve officers of Government, of ]ealousy of the Courts of law of this country, and
it is an untoward, nlthough of course mercly o fortuitous, coincidence, that whilo Govern-
ment, at the suggestion of such officcrs, is, on the one hand, secking, so far ns may be, to
exclude by legislation the jurisdiction of Courts of law in matters of revenue, it is, on the
other hand, Ly legislation also, essaying the establishment of a monopoly of all authentic law
reporting, whereby (although we cannot suppose its intention to have been so) it .will be
empowered to suppress at pleasure the publication of the decisions in such Government cases
as may still remain within the cognizance of those Courts, and as may be obnoxlous to Govern-
ment, It is said that it is in its Lefrls]atwe Department that the Government of India is to
undertake this new charge; but it is not and could not be asserted that the Legislative Council
jtsclf will exercise any supervision in the matter ; and it would be wholly unsuitable that it
should take any part in it. Law-reporting under this Bill would in fact be in the hands of
nominees of the Executive Government, and the circumstance that the chief of those nominees
might also be named by that Government to-assist the Legislative Council in the per-

formanco of its duties, would not remove any one of the objections which exist to the pro-
posed scheme.’

“Then the Government of Bomlny, in fongmdmg tlus opinion, say as
follows :—-

1 am to stato that these Reports scem to His Lxcellency in Council to raise many

welghty nrguments against the measure, and that he is constrained to express his ¥ntire con-

* currence in the objections taken to the centralization in one serics of Réports of the decisions

given in all purts of India, and to the right of control over the acts of the Reporter, which it
is proposed to vest in the Execative Government, instead of in the Courts of Law.’

“ From that last oxpression ‘instead of in the Cowrts of Law,’ I gutlier that
tho Bombay Government are labouring under a mistake. Thero is no control

vested in the Courts of law; it is proposed to vest it, though not by this
Bill, in the Government instcad of in nobody.

“ But to go on with the niain objection as stated by the learned Judges.
I accept with all sincerity their disclaimer of imputing any sinister motive
to the Government. But then, what is tho mcaning of all this that I have becn
reading ?  Spotless as we are, what is the danger to be feared from us? Either
all this must. mean nothing at all, or it must mean that we are going to do a
very wrong thing; that, being the most frequent litigants in tho country, we
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‘'shall be tempted, and, in spite of all our purity and innocence, shall fall; that
‘wo shall garblo reports; that wo shall palm off our baso coin upon the public
as tho truo issuo of the judicial mint. '

“ Now, if I were of a quernlous disposition, I should complain & little of our
friends in Madras and Bombay, that thoy have dealt us somewhat hard
measure, for while they imputo to us schomes of daring ambition, they do
not credit us with-as much common senso or worldly wisdom as would suflice
to conduot the business of a retail haberdasher, I will not avail myself of the
_generosity of the Bombay High Court, but will suppose that, instead of being
spotless as snow, we are very leopards or Ethiopians, and that wo entertain
nefarious designs of advancing our own intcrests through right and through
wrong. What is it supposed that we shall do? First, it must happen that
some ovilly-disposed branch of Government finds that an inconvemicent deci-
sion has heen passed against it: the matter is of importance, but it is not ad-
visablo to appeal, nor to attempt any altoration of the "law. But the
bright idea occurs to them, that if they can only prevent the case from
"being reported, it will do them some good, though they must obey tho
decree, and though they must know that the samo point, when it ocours
again, will probably be determined the same way. So they apply to the
Editor of the Reports, and the two conspiro together to suppress the de-
cision, though otherwise ‘worlhy to be reported and sent up by the Ro-
porter as such, All this is done.to _gnin what ?  Just the barest chanco that
the decision may be forgotten, and that when the same point happens to occur
again, it will come before another Court who may decido it another way. DBut
what is the risk run? If tho decision is of the slightest importance, will the
Court, the Bar,, the vakils, and the public forget all about it? The chanoces
are 2 hundred to one against it. And then, what will becomo of our sehiemo ?
It will immediately becomoe known that we arc using reports to give onesided
viows of the law ; the character of our reports will be blown upon ; nobody will
ho content with authorised reports, beeauso they cannot be trusted to givo
the really important cases; and reporting on the commercial principlo will,
by our own folly, be fixed on a firmer basis than ever. In fact, it is a mattor
of tho greatest surprise to e how such an objection can bo made otherwise
than in tho heat of dehate and on tho spur of the moment; and T feel it
difficult to address myself with due gravity to so chimerical an apprehension,

“Well then it is objected that tho schemo of the Government is not em-
bodicd in the Bill ; but that objection docs not procecd from ‘any one who is
friendly to tho schemo. Members of Council have in their hands coﬁics of
some rules intended to shadow forth the sort of way in which the Government

~
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proposed to start the work of supervision. They will obscrve that tho
wholoe thing depends very much on the rclations between the Editor, the
ROPOI‘tOlB, and the Judges, which must be adjusted from timo to time,
perhaps at short intervals. At the present moment circumstances ‘point
to our learned Sccretary as the fittest person to be Editor; but whether that
can be o pounanent arrangement cannot bo told till after actual experiment.
In fact it is & new thing, and there is no part of it which it may not be neces-
. sary to mould afresh according to cuoumstn,nces There is not the least rcason
‘why a process of pure administrative detail should be embodicd in a law, and if

I were asked how to ensure failure for the scheme, I should sa.y that the best
plan was, ‘to make it rigid and 1nﬁenblo by law.

.

“ Now I come to the only alternative scheme proposed by those who object
so strongly to ours. It will be remembered that the Bombay High Court
agree with us that it is desirable to diminish the quantity and improve the
quality of the Law Reports. They only ob]ect to our method, and they say
that the proper course is for the High Comts themsclves to undertake the
supervision of the reports. They write as follows :—

¢Wae think that the statements of facts and of the arguments, and the head or mnrgiﬁnl
notes, should be submitted to and revised by the Judges who have presided in each reported
case, ns well as the judgments, which are, and for a long time past have been, so submitted and
revised ; and under this being done, we think that the reports should be stated on the title-page
to be published under the authority of the Court. The first of the nbove alterations will
subject tho Judges to some additional labour, but it is a duty which we are perfectly willing
to undertake. Looking to the position of the Editor of the Reports as an officer of the Court,
wo have no donbt that we have full power to make those alterations in the system at present

" existing here, and that the Reporter will be perfectly ready to carry our vicws into effect.’

*Well, that is a proposal often made and never, so far as I know, acted on with
any persistenoy. 'We cannot make the Judges do this work. We have no such
offer from any other Iigh Court, and from what I learn from conversation with
Judges here, I do not believe that they would, or properly could, undertako
the business. And I must say that I fecl a little sceptical about the time at
the disposal of the Bombay IMigh Court, with all their good-will. T hear of
them sometimes in conncetion with other things besides Law Reports. I re-
member their maoking an application for an additional Judge on account of the

arrears of bhusiness, which application was successful.
are 10 arrcars now,

in these terms :—

I am not sure that there
I observo that their letter on this verysubject concludes
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¢ Wo must apologise for the delay in replying to your Excellency’s communication as to
the Bill, the subject of our letter. The pressure of our ordinary business is such that we have
much difliculty in finding timo to write upon new projects of legislation.”

“Tho letter is a very full and very able one, and it must have cost thought
and time; but I fancy that it is a less laborious business than the supervision of
a volume of reports. ~ Thercforo I cannot help feeling my doubts. At tho same
timo, if the Judges of that Court will be so good as to give attention to the
matter, and find that their more immediate business leaves them leisure for it, I
most frecly and frankly admit that it is sure to be botter done than it could
possibly be otherwiso : their assistance will, I am suve, be most heartily wele
comed; and the Editor will probably cnjoy:almost a sinccuro as regards tho

Presidency of Bombay.

“ Indeed, tho Bombay Judges give us to understand that their reports are
even now to a great extent superviscd by them and are on a par with tho best
reports elsewhere. They may be very good, and if so, it is certain that there
will be exceedingly little interferenco with them. But I still think they would
be better for some amount of supervision, and will give an illustration of tho
way in which I conceive that supervision would work. :

«T have not to consult Indian reports very often, and it so happens that, of
the Bombay reports, I have only looked at one since I read the letter of
the High Court. I wantéd to ascertain the exact terms of the decisions on a

_ particular point, and this caso was mentioned in a text-book as bearing on it.
Well, I read tho head-note, which made the decision refer to quite a different
point. On dipping into the report, however, I found that the head-note did not
state as being decided tho point which really was decided, but did mention as
tho decision that which was only a dictum not necessary for the decision: and
I further found that the statements of fact by the Rcporter and by the Judge
wero at variance. Now, those are matters in which supervision would be of
uso. We are told that unless the Editor has understanding of the special

matter reported on, ho cannot superviso a report. I think ho can usefully do

50 if ho is familiar with reports, and keeps before his eyes the points to bo

attended to in framing them. In the case in question, Ihad no special
knowledge of tho subject; but I could see that ncither the head-note nor the

statement of facts corresponded with the judgment. If I had been Editor, I

should have sent tho report back to have a proper head-noto affixed, and to
have the facts correctly ascertained and stated. IIow much of such super-
vision is desirable will be found out by experiment, and it will differ in different

places and at different times.
[ )
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“ But I will not pursue tho schemo into further detml I have presented
to the Councxl the main featmes of the case. I cansce that there is dislike
and suspicion of the Government plan in_some. quarters, ‘but I cannot sce

that there are any valx(l glounds for lt And I trust thn.t the Counc1l wxll be
of. the §amo opmlon :

'l‘he Hon’ble Mn DALYELL was - plep'u'ed to ndnnt thiat the hon’ble
mover of the Bxll had .in the obscrvatlons wlnch he had made, in o grcat’
measure mct ‘many of the ob]ectlons ‘which had been advanced aﬂ'zunst tlus'
Bxll - But stlll when we wmembclcd the lugh qumtcxs from which those'
obJectlons ‘emanated, and the very forcible manner in which they had been
urged, he thought the Council were bound to exercise the very greatest caution
before committing themselves to the measure, and to satisfy themselves that
the advantages to be gamed by passing this Bill would largely counterbalance
the difficulties, which, he¢' could not help feeling, must inevitably occur if it
became law in its presonb shape His hon’ble friend was correct in tellmg us
that most of - the objections  had been ‘levelled rather at .the Govern-
‘ment . plan of operations” under the Bill, than at the provisions of the Bill
(itself. DBut he questloned whether his hon’ble friend was equally correct
o the .opinion . which he uppmently held that that plun could be carried ..

out without this Blll No doubt t_he Government . could establish a

system of law reporting under a central editor without’ any enactment
*on the subject, and it would possibly be within their competence to talke under
their immediate superintendence the present staff of reporters which was

attached to the several High Courts; but the reports published under such a -
system would have no more author ity than the present reports, and two out of
the. three objects of tho Bill would fail to be sccured. Under such a plan’ the
reports might be improved in quality, but they would neither be diminished
in quantity, nor would the area of their authority bo extended. IIe very
much questioned whether it would bo worth while to carry out such an expen-
sive plan for the purpose of securing so very partial and probably problemati-
cal o benefit.  His hon’ble friend had reminded the Council that when the Bill
was introduced their late colleague Sir George Campbell had spoken of it in no
flattering terms. IIe had characterized it as alittle Bill, but not an innocent Bill,
and as one the importance and effect of which was in inverse ratio to its length,
1Ie and other mombers of the Council had also then expressed the opinion that
somo indication of the mode in which the Bill was intended to be - carried out
should bo given in the Billitself. Tho Bill gave power to the Exccutive Govern-
ment to authorize the publication of certain reports, which would then be placed
in a superior position to all other reports, inasmuch as the subordinate Courts
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would not be obliged to permit tho quotation of any roports other than
these authorized reports. But nothing was said in the Bill as to the modo in
which thesoe reports would be authorized, or under what provisions or restrictions
(or, as 8ir Georgo Campbell exprossed it, *safe-guards”) this power was to ho
cxercised. It was evident that the effect of the Bill would depend entirely
upon the mode in which these reports would be authorized, and Mr. DALYELL
still thought that the Bill was defectivoin leaving theso matters to bo determined
in the rules which were to be drawn up by the Executive Government, instead of
making distinct provision regarding them in tho Bill itself. When we remem-
bered this omission in the Bill, he thought the Council would agree with him that
tho objcctions which had been raised, although they did not apply to the
Bill itself, but rather to the plan or rules under which the provisions of the Bill
wero to have effect, wero deserving of carcful consideration.
i
Sofarashowas concemcd however, ho had some doubts whether oven theBill
itself in its present form ‘as altogother unobjectionable. e questioned whether
the Government should take this power to which he had referred—whether, in
fact, law reporting in this country should in any way be under the control of the
Government ? Tho days of personal Government had passed away, at any rate in
the greater part of the country. Thereign of law had commenced, and he for one
was decidedly of, opinion that anything which could possibly be interpreted
as an interferenco with the decisions of the law Courts should be avoided.
He submitted that, if this power of giving special authority to certain
reporfs were taken, and was cxercised, as it must be, by devolving the
duty upon somo official or set of officials in the ordinary employment of the
Government, it would be quite possiblo, and not at all improbable, that
the outside public might supposo that somo sort of iuterforence with the
decisions of the Courts was to bo attempted. The Council were aware that
the subordinate Courts were bound by the decisions of tho superior Courts.
Now if the persons who reported these dccisions of tho superior Courts were
under the control of the "Exccutive Government and not under the orders of
the Judges who pronounced the decisions, there was no safe-guard that some
judgment which contained views adverse to thoso entertained by the Exccutive
would not be omitted from the reports, and a control bo thus excrcised over the
decisions of the subordinate Courts on the same subject. His hon’ble friend
laughed at tho idea of anything of the kind occurring, and Mr. DaLYELL did
not suppose that it would occur; but still it would bo possible, and somo of
tho public might think that it did take place. At any rate, it might often
happen that a decision would not bo reported in such a manner as to give it
that precise bearing which was intended by the officer pronouncing tho judg-
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ment.  When his hon'blo friend nasked permission to.introduce the Bill, he

gavo some instances of the powei of the law reporter in England. - He told.
us that we had not, in the reports of Loid Ellenborough’s decisions, what that
learned Judgo had decided, but what his reporter, who afterwards became

Lord Campbell, had selccted. If our repoxtexs were altogether: mdependent

of tho Judges, we might find ourselves in the same position in India. 'We

might find in our law mports, not what the High Courts decided, but what the

reporters, aided by the central editor, selected. His hon’ble friend would no

doubt reply that it would be yery easy, to provxde in the rulcs that the Judge

pronouncing . the decision ‘should have some control over the report. But

Mr. DaryELL's answer to that would bo that the rules might at any time’ be

altered without any legislative sanction being required.

As far as; he could recollect, in the original scheme which had been pro-
posed for the improvement of the law reports, it was intended that the J udges
should take a'much more active pzut than appeared in the plan which was
now set f01th and in spite of what his hon’ble friend had said that day,
Mr. DALYELL still thought that the only way of gétting over the whole diffi- -
culty would be to induce the High Courts to become ‘responsible for theu'
own law reports. He could not help thinking ‘that they would do so if the
Bill were framed somewhat differently; if instead of giving the Executive
Government the power of detérmining what should be authorized reports, the
Bill merely declared that the reports issucd by the authorized Reportor of each
High Court, and no others, should be binding on the Courts below. A Bill
in this shape would have the double advantage of clearing up the doubt,
whether at present a law report had any binding authority at all, & point
which scction 4 of the present Bill expressly left untouched, and of putting an
end altogether to the unauthorized reports, which at present were a bugbear
cqually to the judicial officers who administered the law and to the professional
gentlemen who practised in the Courts. Such a measure, too, would secure
most completely many of the objects of the Bill. The multitude of law
reports would be most effectually diminished. Their quality in all probability
would be moro likely to be improved by placing them under the direct super-
vision of the highest judicial authorities in each- quarter of the empire, who
were well ncqnmntcd with the law and oustoms of the place, than by leaving
the supervision to any singlo official, no matter how conspicuous ~might
bo his ability. Their authority would be strengthened in all respects savo as
regards local limits ; and although he Lad carcfully considered the arguments
which had been advanced, he still thought that the difficulties which’ would
bo involved in extending the arca within which cach sct of reports was now sup-
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posed to be binding were very great,and counterbalanced any advantages that
might be gained by giving the lower Courts a larger range of authoritics, or by
bringing into prominence any differences of opinion between the superior Courts
of different presidencies. He ventured to belicve, too, that such a scheme
would obtoin the cordial co-operation of all the High Courts in carrying out its
provisions ; ‘a co-operation which, as his hon'ble friend bad told the Oouncil that
day, was essential to the successful working of any scheme of law roporting.

Mr. DavLveLL did not know that he need go further into the objections
raised to the Bill and to-the plan by which it was proposcd to carry the Bill
into effect, as those objections would be found fully detailed in the papers
which had been printed in connection with the measure; but if he was not
out of order, he would venture to ask IIis Ixcecllency the President that the
final discussion on the Bill might be deferred to the next meeting of Council, as
he believed that further communications on the subject were likely to Lo
received from the Governments of Bombay and the North-Western Provinces,
and also as His Honour the Lieutenant-Governor of Bengal was not in his placo
that day to express in words the objections which he had taken to some of the
provisions of the Bill in his Secretary’s letter which had been circulated to the

Council.

The Hon’ble Mr. BAYLEY said that, after so full a statoment as that made
by the hon’ble mover of the Bill, he should ordinarily not have thought it
necessary to add any remarks; but as he had personal oxperience of the cvils
of the present system of reporting both in a judicial capacity and as one of
the original members of the Council of law reporting, ho ventured to offer a

few remarks upon the subject.

The crying evil of tho existing system was that it ministered to the vicious
practice of the members of the Mofussil Bar, who regarded law reports, not so
much in the light of guides to show tho real condition of the law, as stores
from which they could cull precedents to support any view of the law which
suited the position they were engaged to maintain—in short, their aim was,

usually, not to assist, but to confuse, the Court.

The more numerous and imperfectly stated the decisions were, the better
they suited the purpose of the lower class of Mofussil vakils, and the result
of the commereial system of reporting had no doubt favoured the growth of this
evil. Mn. Bayrey had himsclf Dbeen often pressed with decisions which wero
apparently contradictory. Occasionally, by close examination of the reports,
he had been able to find clucs which shewed the real drift of the decisions quot-
ed; sometimes, when cases happened to bo among the records of his own

S
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Court he harl hcen able to send for tho omgma.l ﬁle and. ascertain how far the
facts and issues of law WOIO really on all-fours with the case before him, but he
+/had not ‘unfrequently also been . compelled . to ; abandon all :attempt ; to- draw
assxsttmce from. the preccdcuts set before hnn and to declde :without any refer-
- "ence to them. » Ho thoufrht that this was not-a - condition to which the Judges

of our Courts, the least of iwhom held a ‘most responsible . pos1t10n, ‘should
be exposed ST ST EPTR NERTIY 3

AV BTN R : RN

‘As regards the ahlhty of the Comts themselves to issue and supemntend the
reports, Mn BAYLEY would pomt out that in fnct thxs had always been Wlthm
' ,the competence of the Courts who hed 1ndeed made occasmnal attempts to
"carry out such 8 qystem, but scm‘ccly with success,

The repoxts of the old Sadr Courts were, he believed, prepared by- the
Judges' themselves and were edited by the Registrar. Unquestionably many
of the decisions were of very great value, and conveyed the matured oplmons

of gentlemen' of grent expenence, some of them perhaps rankmv among the
‘ablest who ever cume to India. - '

I g Ry
L S e

Nevelthclcss their reports coul(l hurdly be called on the whole successful

arguments of Counsel were rarely, if ever, given; the statements of fact were
usually of a somewhat.. .meagro description. : A gentlemnn, whose friendship
‘Mr. BAaYLEY had formerly the honour to enjoy, the late Mr. Morley, had en-
deavoured to make a Digest of these cases, but though he laboured at the work
with much assiduity for many years, and n.lthough he was well. known within
and without the legal profession for his ability and his acquirements both as a
scholarand as a la.wycr his Digest was certainly not received by any means as a
satisfactory work. And this result was owing, MR. BAYLEY believed, not so

much to any fault of the compiler of the Digest, as to the unsatisfactory charac-
ter of the reports with which he had to deal.

It might, however, be said that these reports were the production of

untrained men, and that it was not fair to accept them as examples of the
existing style of law reporting.

But what was the case in the old Supreme Courts? The Judges of those
Courts made no special effort to secure good reporting. e bolieved that elmost
from tho earlicst institution of the Supreme Courts the decisions of those
Courts wero left to the unassisted offorts of private reporters. Reports were
no doubt published ; somo of them good, some of an inferior quality, and there
were periods, MRr. BAYLEY belioved, for which no reports .at all existed, and

during which there could be no doubt many valuable dccxsxons passcd alto-
gether unreported.



INDIAN LAW REPORTS. 27

After tho cstablishment of the High Court of Calcutta, a special Reporter
was sanctioned for the appellato sido of tho Iligh Court, who was salaricd by
Government ; but it was not long before that arrangement broke down, and

"after various attcmpts to mcet the desired object, the establishment of the
Council of Law Reporting ih Caleutta was encouraged, if it was not actually
suggested, by the late learned and able Chicf Justice, Sir B. Peacock. IIo did
not wish in the least to disparage tho Bengal Law Reports; on the con-
trary he Dbelieved that thoy had done a very wuseful work very well—
quito as well, probably, as any law-rcporting had been done in India
before, and in a way most creditable to the gontlemen employed,. and
it was probable that the work of Government reports under the new law would
be done much on the same lines and by the same Reporters. The Government
reports would, howoever, have the further advantago of being subjected before
publication to strict supervision and skilful professional criticism.

Still the Bengal Council for Law Reporting themselves admitted that the
result was not what they aimed at. In a letter addressed to Government
by that body they said : ““ The Bengal Law Reports have not yet attained the
high standard of exccllence which their originators hoped for;” and they attri-
buted this in part to ** the necessity of departing from the principle of selec-
tion,” going on to explain that this necessity arose from the Council of Law
Roporting being compelled to defer to tho commercial principle’” to which the
hon'ble mover of the Bill had more than once alluded, and which induced
them to meet tho vicious demand for numerous cases by reporting many which
in themsclves wero such as should not have been reported. Infact the Council
may almost be said in the same letter to have suggested the present measure,
for they said it is hardly aless important part of the duty of the Govern-
ment to publish that part of the law which is enunciated by its tribunals,

than to promulgate its legislation.”

So far, thereforo, as past experience was any guide, there was not much to
be looked for from the persistent action of the Courts themselves, even if the
Government could bo assured of the continued willingness and leisuro of the

learncd Judges to superintend the reports of their judgments.

No doubt objections had been raised and urged with much forco, both by
his hon’ble friend who last spoko and by the Iigh Court of Bombay, as to
the danger of putting so much power into the hands of Government, and it
might bo conceded that a'corrupt Government, aided by corrupt reporters, might
attempt to misreport or suppressa case ; but the answer to that objection was, no
doubt, that the attempt would so certainly bo futilo, and the attondant danger
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”zmd dxsvrace would bo so great thnt pmctlcally, no such attempt ever. would
be made SRR \

e

"".'lf',’— L4 '~.~'-,' f

.As reg’uds the ’qnﬂlct of decxslons, Mn BAYLEY would ulso w1sh to §ay a
fow, Wouls in- further 1llustmt10n of the ar gumcn.t used by his hon’blo friend
.. the mover of the Blll The effect of the provisions in the Bill would not be to
‘ aogravate such c?nﬂlcts, but to uccelcxate theu' termination. It might be i in
“’th ,embmnce ‘of some of those who heatd him that for a long txme
8 encé of opposmg declswns on the eﬁect of the law of limitation had
Been' passed by ‘the, Courts of ‘Caleutta aud of the North-Westem I’rovmces. ,
Tho leglslature d1d not mtervene, for it Was not clear that any i mterventlon was
" mecessary. It was only after many years that the pomt arose in a case of
sufficient importance to bring it before the cognizance of the Privy Council,
who then upheld the view of the Calcutta Court as being in accordance with
the wording of the law. The effect of that decision, authoritatively pronounced,
was no doubt to settle the real state of the law, and the Government then
stepped in and amended the law in the sense of the North-Western Provinces
: demsxon, as being most in accord with public convenience.

Agam, not long aoo, a qucstlon arose as tothe construction of a law of
8 general apphcatxon, by which certain oiﬁccrs of Government were guidedin, the '
performance of their duty. Some of these ofﬁcem applied accordmgly through
their Local Government for instructions. On referenco to the Government
Xaw Officers it was found that the point raised had twice come before the High
Couwrt of Calcutta; had twice been fully argued, and in both cases the decision
was the same, a decision moreover known to be in entire accordance with the
intention ivith which the law was framed. The Government of India accord-
ingly referrcd the officers to the decisions in question. But it then was found out
that, in another High Court a single J udgc, on a reference from a lower Court,
and without any argument before him, had expressed a contrary opinion,
which had been roported as a precedent, and which, therefore, Courts in his
province were, as the law now stood, bound to respect ; and thus, in a
matter in which uniformity of action was not only desirable but important, no
such uniformity was possible, until one Court or other on its own motion re-
vxewcd its existing decisions, for which no opportumty might arise for years.

But under the p10v1s10ns of the present Bill, the Judge of any subor-
dinato Court having the opportunity of following whatever precedent commended
itsclf to his judgment, the conflict was sure at once to be brought under the
attention of the Superior Courts, and to be fully argued. It was to be hoped that
in thomajority of these cases thelaw would scttlo itself; but if it should in any
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instance provo otherwiso, the remedy of appeal to tho Privy Council or of logis-
lative interferenco would still ho as available as beforo, only tho necossity of ono
remedy or tho other would be more promptly shown. Mn. Bavrey, in con-
clusion, requested the Council to cxcuse tho length to which his oxpression of
opinion had oxtended.

The ITon’ble Mr. Honmouse had & few obscrvations to mako in answer to
the remarks which had fallen from his hon’blo friend Mr. Dalycll. One point
ho mentioned was, that ho considered the outside public would be suspicious of
the corrcctness of the roports if they woro conducted by the Government.
We wero told, too, elsewhero, that the Government must bo like Cresar’s wife,
above suspicion. DBut probably when Creser was speaking of his wife, ho was
thinking of tho opinion of reasonable moen who formed their judgment on rea-
sonable grounds. Even Cwmwsar must havo known that tho tittle-tattlo of the
Roman boudoirs was beyond control. So Mr. Honuousr supposed that, by
the outside public, his hon’blo friend meant thoso who paid attention to the
subject and took an interest in Law Reports. To that, all that need be said
was, that if an outsido public of that kind wero dissatisfied with the Law
Reports, the remedy was in their own hands. All they would have to do was
to get some painstaking person like Mr. Sutherland to publish the judgments
of tho ITigh Courts.

The object of the Government in supervising reports would be completely
frustrated if inteclligent persons suspected tho thoroughness of the product.
As for any other outside public, Mr. Hobiuouse suspected that thoy would
never know or care anything about tho matter.

Then his hon’ble friend said thero was no safeguard provided by tho Bill,
Mr. Honnouse had not heard what safeguard his hon’blo friend would propose.
Mgz. ITonnouse could not think of any mechanical safegnard nor had any been
suggested. The true safeguard was to get men of intelligenco and honour to
undertako the work, whose interest would bo to frame good reports.

Then his hon’ble friend mado somo observations as to the power of the
Law Reporter. But that power cxisted now, as Mr. ITonuouss had been at
pains to show, and it was ono of tho things which rendered it desivablo to
have Law Reporters under publio and responsible supervision. Buch super-
vision as was excrcised by Iord Campbell over tho decisions of Lord
Ellenborough was doubtless very beneficial to the public. In that casg g
strong lawyer with a reputation of his ownat slake mado selections from
judgments of which some were uscful and somo otherwise. In other hands
the process might not Lo so uscful. But the power of sclection must be

9
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somewhere, and tho ochct was to Lavo it in a qmrtcr whero there was
every motive to exerciso it well. If it were not exercised well, he again
s;nd tlnt tho wholo plan must fail, and the lawyers would continue to be
butdéned with a number of mpox ts that wero uscless to thom.

Tho hon’ble M. Dalyoll had s:ud again, that our objeot should be to
mduce the High Courts to become responsible for the reports of their deci-
_ sions. Mr. Honuousn did not know how we could induce them to do so. If
they were ready to do it, ho admitted that that would most completoly meet
tho object in view. IHis hen’ble colleague, Mr. Bayley, had just shown by
referring to instances how difficult it was for tho High Courts to: perform that

duty with sufficient promptitude and persistency, and M. Honpmouse had
nothing more to add to what had alrcady heen said.

'I‘he Motion was put and agrecd to. v

The Hon’blo Mr. Hon1ousE also moved that the Bill as amended be passed.
Tlo would give two reasons against the proposal to postpone the passing
of this Bill. It was truo that ITis Honour the Licutenant-Governor was not
prosent in his place, but that was not of itself an objection to the passing of
the Bill. The lctter sent to tho Committce on behalf of Sir Richard Temple
 dwelt o great deal on the mischiefs of the present system, and mentioned the
objections to tho plan of the Government in s very bricf and cursory manner.
There was nothing in the letter which led Mr. Ilosnouse to belicve that the
Licutenant-Governor wished to oppose the passing of the Bill. He had not
read tho lettor to the Council because it touched only very lightly on objec-
tions which he had to-day stated fully as they were put forward by others. It
was true that an alternative suggestion was made, but that, as Mr. IToBnovuse
understood it, amounted to somcthmo liko a reconstitution of the business of
the Migh Courts ; a very largo and difficult ar rangement, which would take
long to effect, and was beyond the scope of the Council’s Dbusiness. Morcover,
if Sir Richard Templo had wished to take part in this debate, ho would have
said so for himsclf. With regard to the Civil Appeals Bill he had expressed
such o wish, and Mnr. ITosmoust had immediately acceded to it, and made
arrangements not to bring on that mecasure until a timo when Sir Richard
"Pemplo could conveniently be present.  Otherwiso ho should have brought the
Oivil Appeals Bill before Council at an earlier dato. But with regard to the
.present Bill Sir Richard Templo had been silent, and Mr. ITonitouss declined
to accept from his hon'ble friend M. Dalyell a suggestion about Sir Richard
Templo which ho had not mado for himself.
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Tho other consideration on which Mr. Ilonirousk objected to a postpone-
ment was personal to himself. Theso matters could not bo taken up without
a good deal of labour. IIo was responsible for the conduct of tho business,
and ho was always liablo to have questions asked him upon any point of
difficulty that occurred. In order to bo ablo to answer any question or oh-
jection with tho requisite promptitudo and accuracy, it was nccessary that he
should preparo himself, and the consequence was that, in overy case in which
ho thought it possible that questions could ariso, ho always mado it a rulo to
read through all the papers tho day beforo tho Council met. Tho result was
this. It was tho practico, when no amendment was mado, to pass a Bill at
tho samo sitting at which the Report was taken into consideration, thero being
opportunity then for full discussion. Tho practico was & vory convenient
one. To justify a departure from it, a good rcason should bo given, and
M-r. Hopuovuse thought that none such had been given. IIe should, thercfore,

ask that the motion might be put.

The Hon’ble Mr. DALYELL said that his hon’blo friend Mr. ITobhouso had
omitted to mention two other grounds which had been advanced in favour of
the postponement of this motion, namely, that communications were expected
from Bombay and the North-Western Irovinces. Thoy had as yet had no
reproscntation of any kind from the North-Western Provinces. IIo belioved
that somo of the Judges of the High Court of tho North-Western Provinces

wero very strongly opposed to tho Bill.

Tho Hon’ble Mr. Bayrey oxplained that tho rules to be framed under this
Bill, which weve circulated to hon'ble members, had been confidentially circu-
lated some time sinco to the Judges of tho ILigh Courts : objections might Lo
received regarding thoso rules, but ho did not think that, after such a length
of time, they might oxpeet to receive further objections to the Bill itself.

1lis Excollency TuE Presipent said :—* T am suro the general feeling of
tho Council always is, that if any member wishes any particular measuro to bo
postponed for o short time, in order to givo further opportunity for discussing
its dotails, such postponcment should bo acceded to. At the samo timo wo
must all feel that the manner in which business has to he transacted hy my
hon'ble friend, Mr. ITobhouse, descrves every possiblo consideration. Of cowrgo
it would bo a very great convenionce to him that this Bill should bo disposcd
of in order that his whole mind may bo applied to the othor Bill to which he
has referred as standing for consideration at our next meecting. I should,
therefore, bo inclined to suggest to my hon’blo friend, M. Dalyecll, that if he



82 sIm JAMSETJEE JERJEEBHOY'S LOAN.

docs not doque to proposo zmy substantial amendment to the Bxll it would be
moré¢ convemcnt tlmt it should be passed to- day

'l‘ho Hon’blo Mn. DALYELL said that, if the objections to delay were put
upon the pclsoxml grounds to which His Excéllency the President had adverted,

he was Wlllmg to withdraw his ploposul for the postponemcnt of the motion
befoxe the Council.

'.l‘he Motxon was put and ngreed to.

MERCHANT SHIPPING AOT AMENDMENT BILL.

The Hon'ble Mr. HonuousE also presented the Report of the Select
Committee on the Bill for the further amendment of Aot I of 1859 (for the
amendment of the law relating to Merchant Seamen), and for other _purposes.

SIR JAMSETJEE JEEJ EEBH.OY’S LOAN BILL.

Thoe Hon'ble Mr. Eruis asked leave to postpone the motion for leave to

introduce a Bill to secure the repayment of a loan by the Government of India
to Sir Jamsetjce Jeejeebhoy, Baronet.

Leave was granted. !

The Council adjourned to Tuesday, the 2nd February 1876.

WHITLEY STOKES,

CALCUTTA ; } ‘Secretary to the Qovernment of India,

The 19¢h January 1875. Legislative Department.
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