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Abstract of the l’g'oceedings of the douncil of the Governor Gencral of India,
assembled for the purpose of making Laws and Regulations under the
provisions of the Act of Parliament 24 & 25 Vie., Cup. 67.

The Council met at Simla on Wednesday, the 18th October 1875.

PrEsENT:
His Excellency the Viceroy and Governor General of India, a. M. s, 1,
presiding.
His Excellency the Commander-in-Chief, 6. 0. B, . 0. 8. 1.
Major-General the Hon’ble Sir H. W. Norman, k. o. .
The Hon'ble Arthur Hobhouso, Q. c.
The Hon'ble Sir W. Muir, k. 0. 8. L.
The Hon’ble Ashley Eden, o. s. 1.
The Hon’ble Sir A. J. Arbuthnot, k. 0. 8, 1.
Colonel the Hon'ble Sir Andrew Clarke, R. E, K. 0. M. G., 0. B.
The Hon'ble T. C. Hope.

LAW REPORTS BILL.

The Hon’ble Mr. IToBuouse moved that tho Report of the Selecet Com-
mittee on the Bill for the improvement of Law Rcports be taken into
consideration. He said that this was a matter on which he need not make
any observations to the Council, because ho had already explained that the Bill
was ono which consisted solely of what we had already discussed in the carly
part of tho year so far as it had not been disapproved of by tho Sccretary of
State. The Selcct Committce had made no alterations in the Bill as jn-

troduced.
The Motion was put and agreed to.

Tho Hon'blo Mr. Honnousk also moved that the Bill he passcd.
Tho Motion was put and agreed to.

PANJAB CHOIEF COURT APPEALS BILL.

The Ion’blo Mr. IIoniouse also presented the Report of the Sclect Com-
mittec on the Bill to provide an appeal from certain decrees of tho Chief
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Court of the Panjib, and moved that tho Bill bo taken into consideration.
Ho said that this was also a matter on which ho nced not trouble the Council
‘with any romarks, as ho had explained already the oxtromely simple character
of the Bill and how it had been preparcd under tho auspiccs of two of the
Judges of the Panjib Ohicf Court themselves. Tho Select Committeo had pro-
posed no alterations in the Bill.

The Motion was put and agreed to.

The Hon'ble Mr. HoBmousE also moved that the Bill be passed.

The Motion was put and agreed to.

NATIVE PASSENGER SHIPS BILL.

The IIon'ble Mr. IHonmousk also presented the Report of the Sclect ‘Com-
mittce on tho Bill to consolidate and amend the law relating to Native Pas-
scnger Shi[;s and Cgasting Stcamers, Ile said that this was a matter in which
there was no motion before the Council, but he should like to make a few re-
marks upon the alterations that the Select Committee had made in the Bill,
because they were of an important character, affecting the principle of the
law, and they were not in contemplation when he introduced the Bill. The
fact wos that this was ono of those numerous cases which were begun by
aiming at some small changes in the law and at consolidation, and
then in the progress of the work before tho Committco they found that it wa®
nccessary, or at all events expedient, to make a much larger alteration than
was ot first contemplated. He would briefly state to the Council what the

points were in which the Committee had been induced to alter tho measuro as
introduced.

In tho first placo tho law on this subject was governed by three Acts of
Council: Act XXV of 1859, Act XII of 1850, and Act XII of 1872. Act
XXV of 1859 applied solcly to the Bay of Bengal and only to certain specified

" voyages within that Bay. The voyages to which it applied were those which
took place from any port in Madras or Chittagong, or from any port in Orissa
to any port on the Eastern Coast of the Bay of Bengal, or the Straits of
Malacea, or in Ceylon, and also the reverse voyages, excepting that, for somo
reason which Mr. Honmouse could not explain, tho voyages from Ceylon were

not included. That Act applicd to all sorts of vesscls whatever number of
passongers they might carry.
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Then came Act XII of 1870, and that applied to voyages to or from tho
westward, namely, thoso which took placo from any port in India to cithor
the Red Sca or tho Persian Gulf, or tho roverso way. The scopo of tho Act was
affected by a dofinition of tho term ¢ Native passonger ship.” That term was
said only to moan a ship which carried more than thirty passengers and which
was plying from any port in India to any port in the Red Sca or tho Porsian
Gulf, and vice versd. The principal part of tho Act of 1870 applied to those
Native passenger ships. Then there was o soparato chapter altogether which
applied to what were called *coasting steamers.” Those were steam-vesscls
carrying passengers without any limit of number whatever on coasting voyages
from or to any port in Dritish India. Thoso wore tho only provisions which
affected tho purely British Indian traffic. All tho other provisions, whether
under Act XXV of 1859 or Act XII of 1870, wero for certain voyages, most of
which were beyond British India and which were all long voyages. Nor did
Act XII of 1870 contain anything about sailing vessels which might make
coasting ' voyages; as regarded such voyages, it applicd cntirely to stcamers.
If astcamer carricd only ono passenger, it fell under Act XII of 1870; and
it said that those stcamers should have certificates which should state tho
number of passengors which the steamers should carry, but no measurements
‘were given by which licenses should bo adjusted. That was a stato of the
law which was very unsatisfactory, and it was found to bear very hardly on
the good class of steamers, because, not applying at all to sailing vessels, it
tended to drive passengers into making their voyages in vory rickety craft,

8o an Act was introduced in the year 1872, and that effected an alteration
of the law by striking out tho definition of “ Native passenger ship” that
was contained in the Act of 1870, and it substituted a very much more
sweeping  definition, defining tho expression to mecan a vessel, whether
sailing or steam, which carried more than thirty Native passengers. 8o
that by tho new definition of the Act of 1872, vossels of overy class,
sailers and steamers, whethor they carried onc passenger or a thousand,
were swopt into tho xules which were framed for voyages from India to
tho Red Sca and the Persian Gulf. That created a hardship greater than before,
because the rulos which might be applicable to a voyage from Madras to
Jeddah wero by no means applicable to a voyago from Madras to Negapatam ;
and yet they wero applicd to all voyages. The result was that the law had not
worked at all; in fact it was very generally disoboyed, and in most cases from
tho impossibility of obeying it, no notico had been taken of the disobedicnce.
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When this Bill was introduced,it was on account of tho representations mado
by the British India 8team Navigation Company to the cffect that they could not
observe the rules laid down by the law; and, in tho first instance, the Bill
observed the classification of vessols and voyages established by the oxisting law;
but itwasproposed to relicve the hardships that were felt by giving a greater power
to the Executivo to exempt vessels from the existing statutory rules, and to
make the law more efficient by empowering the Exccutive to make special rules
for differont voyages. When the Committco came to work out this pro-
posal, it was attended by a very intelligent gentleman named Kittredge,
who carricd dn a passenger traffic business in Bombay; and ho pointed
out, in the first place, that there was a great deal of uncertainty introduced
by leaving those matters to Exccutive rules, and in the second place, that

-tho Local Governments, though thoy must always have a groat deal to

say to thoso rules, could not possibly deal with the matter efliciently;
because, from the very nature of the subject, the voyages to which the rules
would apply would be under the authority of no ono Local Government,
so that it was a matter with which only tho Supreme Government could
deal with quito adequately. At tho same time, Mr. Kittredge suggested that

voyages and ships might e classified in a different way so as to have an eflicient
law which yet would not work hardship.

The proposals now made were founded on Mr. Kittredge's suggestions, In
the first place the Committee adhered to the rule thata ship, in order to come
within the provisions of the Act at all, should carry more than thirty passengers.
It was not worth while to carry supervision lower than that. That would
alter the law as regarded tho Bay of Bengal, where at present the provisions
of tho Act of 18590 applied to all vessels. Then, instcad of making a distinction
between coasting voyages as performed by stcamers, and other voyages, it was
proposed to divide all voyages into long and short yoyages. The dividing linc
proposed by Mr. Kittredge was that the voyage should be a long voyage if
tho ship, under ordinary circumstances, would bo more than four days out of port.
Subsequent representations, howover, had induced the Committeo to oxtend that
period to five days, and they now proposed that, if a ship, under ordinary circum-
stances, was likely to Lo more than five days out of port, that should be
considered along voyago, and all other voyages short ones. Then they had made
two scts of provisions: onc of a very simplo character, which was to apply
to short voyages, and the other moro claborato and more restrictive, which
was to apply to long voyages. In pointof fact, they were assured that the
two classes of businoss were of a totally different kind; that the voyages
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in which ships were moro than five days out of port included all tho
pilgrimages, and all tho emigration to Singapore, tho Straits Sottlements, and
Burma; and that tho coasting traffic proper would all fall within the
definition of short voyagos.

Having defined in tho abstract what was a long and what a short voyage,
the task remained to apply thoe definition to particular voyages. That must
bo the work of tho Exccutive Government from timo to time, and it was
proposed to give the Exccutivo Government power to declare with respeot
cither to a stcamer or a sailing vessel, whether a voyago should bo -a
short or a long voyage. -

The Committco did not think it desirable to introduce so great an alter-
ation of the principles which underlay the wholo of the law without consult-
ing tho local authoritics; and although. thoy did not at the timo mako a
‘report to tho Oouncil, as they thought tho matter too uncertain for that,
they had consulted the maritime Looal Governments, and tho answers received
from them and the naval authoritics under them led the Committee to belicve
that the classification proposed by Mr. XKittredge was a sound one and
would lead both to the simplification and the cfficicncy of the law.

There was one other point which it was proposed to alter. At present, so
far as regarded tho rules for the measurement of space, and for proportioning
the number of passengers to the sizo of tho vessel, they rested upon the
tonnage of tho vesscl. Tho Committeco were informed that this was not a
measurcment applicable to the vessels engaged in this business, and that it
was not by the tonnage that we should calculate such measurements. 'Lhey
had thercfore provided that those measurements should be ealeulated entirely in |

superficial and cubio feet.

Those wore the moro prominent alterations that tho Sclect Committce had
mado in tho principles of tho existing law and of the Bill as it was introduced. Of
courso, such alterations of principle bad led to numerous alterations of detail ;
but Le nced not trouble the Council now with any further oxplanation,
because there was no motion hefore them to take tho Report into consideration.
It.was proposed that the Bill should boe republished, and that criticisms from
tho Local Governments and all persons concerned should bo invited, beforo it

was again brought before the Council,

Tho Ilon’ble Mr. Iloniouse also moved that the Bill as amended bo

published in the Gazelle of India in Bnoglish, aud in tho Caleutla Gazette, the
‘ 1
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Tort 8t. George Gazetle, the Bombay Government Guazette, and tho DBritish

Burma Gazette in English and in such other languages as the respective Local
Governments thought fit. :

The Motion was put and agreed to.

OENTRAL PROVINCES LAWS BILL.

The Mon’blo Mr. ITonuousE also prbscntcd the Report of the Sclect
Committee on the Bill to dcclare and amend thoe law in forco in the Central

" Provinces.

OBSOLETE ENACTMENTS REPEAL BILL.

Tho Ton’ble Mr. Honuousk also introduced tho Bill for the repeal of
certain obsoleto enactments, and moved that it be referred to a Seclect Com-
mitteo with instructions to report in two months. He had explained at the
last mecting of the Council what the object of the Bill was. It was one of the
measures that we had taken up with a view to get a convenient cdition of
the Statutes and Regulations which applied to India.

" Tho Motion was put and agreed to.
Thoe Hon’ble Mr. Honmouse also moved that the Bill be published in Eng-
lish in the Guzette of India, and in tho local Qazettes of the several Provinces.

Tho Motion was put and agreed to .

BOMBAY REVENUE JURISDICTION BILL.

The Hon’blo Mr. Hore presented the further Report of the Select Com-
mittee on the Bill to limit the jurisdiction of the Civil Courts throughout the

. . Bombay. Presidency in matters relating to the Land-revenue, the charge of

which, ho observed, had devolved on him in consequenco of the departure for
England of Sir B. . Ellis. As the subject was an important one, and the
personncl of tho Council had changed considerably sinco the Bill had been
introduced, he would briefly recapitulate its origin, and then explain in detail
thoe grounds of the present recommendations of the Committce.

The Bill was first introduced by Sir B, M. Ellis in August 1878, and its
scopo was to placo tho so-called “ Old Provinces” of the Bombay Presidency,
where tho Oivil Courts ore not excluded from taking cognizance of matters
connceted with land-revenue asscssment, exemptions, &c., upon a level with
the “New Provinces,” where they are. By tho * New Provinces” was meant
Khandesh, the Decccan, and. tho Southern Mahratta Country, which were con-
quered from the Peishwa, togother with certain other districts acquired by treaty,
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oxchango, lapso, &c. The “Old Provinces” comprised Gujarat, the Konkan,
and Canara, and wero only two-sevenths in area, and considerably less than
half in population, of the whole Rogulation Provinces of the Presidency. Tho
reasons given for the proposcd change were, that the Civil Courts had not tho
technical knowledge to deal with assessment ; that they might in a particular,
and perhaps ill-argued, casec go counter to tho entire policy of Govornment
that suits might so multiply as to be exccutively cmbarrassing and politically
injurious; and that cases had actually arisen showing good grounds for this
view. The exact extent to which jurisdiction should be barred was left for’

discussion.

In April 1874, tho Committeo’s first Report was presented to the Council.
It left tho principle of the Bill unchanged, but recommended considerable
alterations in its phraseology, chiefly in accordance with the North-Western
Provinces Land-Revenuo Act (XIX of 1878), and added provisions to secure
sufficient rights of appeal to the Executive in licu of the resort to the Courts,

which was to be withdrawn.

After this Report, further discussion ensued with the Bombay Government
as to the wording of the Bill, and the whole question had also to be recon-
sidered in connection with a proposal from them to consolidate the ontiro Land-
revenue law of Bombay, which shortly took form by the introduction of a Bill
into the local Logislature in January last. Then occurred the departure of
Sir B. . Ellis, followed soon afterwards by that of Messrs. Bayley and Dalyell,
who were members of the Select Committce. Consequently, it was only

recently that the subject could again bo taken up.

) The present members of the Committce, who wero all now, with the
exception of the Hon’ble 3r. Iobhouse, had oxamined tho subject «b initio.
They fully concurred as to both the necessity for legislation and tho principle on
which it-was proposed to provide it, and had in their report mercly recommeonded
certain modifications in the scope of the Bill. In order to assist the
Council in appreciating the position which they had taken, Mr. ITore would
offer o short sketch of the history and present condition of legislation on tho
subject of land-revenuo, as far as the Civil Courts were concernced.

The early Regulations of Bengal, Madras and Bombay left the acts of
officers of the Government open to question in the Civil Courts to a consider.
ablo extent; but at tho same time the language used was so vague, and in
somo cases even so contradictory, that it was difficult to determine what werg
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the exact limits intended by the legislators; and the fact that the Courts for
a long serics of yecars never practically interfered in technical questions
connected with the rovenuc would scem to show that their powers were not

in thoso days understood as having the cxtensive application which has of
late been claimed for them.

In Bombay, tho subjection of the Executive to the Civil Courts in rove-
- nuo matters, whatever may have been its exact limits, which Mountstuart
Elphinstone’s rovised Codo of 1827 contained, was oven at that datoe felt to bo
unsuitablo to, if not dangcrou‘s for, the New Provinces; and the action of
the Courts was thercfore by that Code barred in those Provinces as regards
tho assessment and collection of the land-revenue, tho administration of alienations
from it of all kinds, and of grants and allowances not hereditary, villago boundary
disputes, and certain minor matters. This exclusion of the Courts continued
in all essentials up to tho present day, having been maintained by Acts XI of
18562 and IT of 1863. 'The principle had also found further dovelopment
through tho whole Presidency in the Acts of tho local Legislature: in Act II of
1808 (scction 6), with reference to superior holders’ rents, and in Act 11 of 1871,
when it was applied to an assessed tax. As regards holdings for service, the
law had since 1833, if not before, been that they were * resumable or continu-
able” at the pleasurc of Government. In A/adras, a definite and material
restriction regarding indms was placed on the Courts by Regulations in 1631 and
subsequent years ; whilo in matters of assessment they did not appear to have
ever practically interfered up to 1864, when they were eflcctually oxcluded by
the proviso in Madras Act II, that “no Court of Qivil Judicature shall have
authority to take into consideration or decide any question as to rate of land-
revonue payablo to Government,” &e. In Lower Bengal, tho fact of a perma-
nent settlement, the paucity of infims, and the absenco of village-officers, had
rendered tho question of less moment; but a special procedure for indms
existed, and in practice the Civil Courts had not often interfered in the
subjects now under discussion. 1In the North-Western Provinces, including
the permancutly scttled districts, the Courts had now been effectively barred by
Act XIX of 1878, which however was but little of an innovation except in
those districts. In the Panjdb, Act XXXIII of 1871 only gave legal form to
the cxclusion which alrcady cxisted; and in Burmma and Oudk analocous
exclusion was understood to- prevail. As regards the land-revenue, it mclzght
thus bo safely said in general terms that in no part of India, except perhaps in
Bengal and the “ Old Provinees” of Bombay, did the Courts possess a power of
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.going into the question of the principle and amount of assessment; and cven
in those “ Old Provinces” tho exerciso was only of recent date. As rogards
the entiro class of Stato grants and alicnations which wero now technically
termed pensions, Act XXTII of 1871 had consolidated throughout the Empiro
the oxclusion of the Courts which the local laws had alrcady more or less
completely provided. Finally, the principlo was applied to an assossed tax
by the serics of Income Tax Acts from 1860 downwards,

Thus, the whole course of legislation during the last half century had
been gradually to withdraw from the Civil Courts to a greater or less extent,
matters affecting the public revenue, whother in its assessment, its collection,
tho adjudication of alicnations from it, or tho remuncration of public servants
connected with its administration. It was remarkable, Mr. IIorE continued,
that the position at which wohad thus arrived in practice corrosponded protty
closely with what was well known, and clearly acknowledged by historical and
political writers, to bo in theory the position of the State, at least in India,
namcly, that of being the highest authority in mattersof taxation, vested with
the prerogative and the dutyof imposing and equitably distributing the public
burdens, of conferring exemption from them to such extent and for so long as
to it appeared expedicent, and of adopting such measures as might be required
effectually to ensure its orders and grants being understood and acted
upon. IIe used the term the State” in its widest scnso, including tho
Legislature partly composcd of non-official members. This prerogative
of taxation was conspicuously asserted in section 2, clauso 2, of Bombay
Regulation XVII of 1827, which provided that nothing ¢ shall affect
tho right of Government to assess to the pub'lic revenue all lands, under what-
cver titlo they may be held, whenever and so long as the exigencies of
the State may rcnder such asscssment nccessary.” Woeroe thero any doubt as
to this boing, in fact, the common law of India, it would bo removed by a
glance at the Native States around wus, whore all the powers which
Mr. Hore had mentioned were exercised without question. In the course
of his own political experience, Mr. Hors had come across numerous instances
in which tho British Government had acknowledged this prerogative in such
States. The latest was that of the Gaikwdr. In the proceedings connectod
with the first Commission it was never, he bolicved, questioned that tho Chicf
had full power to regulato his assessments, or to resumo any or all grants of
money or land, whether made by bimself or his predecessors ; but it was merely
held to bo inconsistent with good government and the preservation of pecaco
and order to exercise this power in a harsh, capricious, or vindictive manner.

(4

v —
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Such being the fundamental principle, it would be inconsistent and im-
propor for Government toabandon its functions in favour of the Civil Courts, or
any other authority. The establishment of Courts of Justico independent of
the Exccutive was & most important clement in the good government of a
country. But it was essential to their healthy action that they should not have
assigned to them a province alion to their peculiar capabilities. The maxim
ne sulor ultra crepidem was no less applicable to them than to others.
In a country where the jurisdiction of such Courls did not rest on immemorial
custom, but was of modern introduction, it was necessary to define by written
law what subjects should or should not Lo referred to them: and of that
matter the State must, by tho nature of the case, be the final judge.

What matters should or should not be so referred was tho essential point
in the present Bill. IIere it was obvious that much depended upon tho grade
of cultivation and the political circumstances of the province to be dealt
with. Where wealth and cducation were widely diffused, and privato rights
wero defined with nicety and generally undorstood, the people might be left
to protect thomselves in the Civil Courts to a greater extent than where their
ignorance would make the privilege o farce, or their turbulonce might convert
it into a source of danger. Consequently, we found the line drawn at different
points in the various provinces of India, from Bengal at one extreme to Burma
at the other. Considering the high advancement of the Western Presidency,
there could be no doubt that the line should be drawn as high as possible, that
is, that to the Courts should be referred all matters which were not in thems-
selves unsuited for their cognizance. What matters the Committeo dcomed
suitable could not be better stated than in the words of their Report :

“ Wo consider that the true distinction between the province which is more proper to a
Civil Court and that which is more proper to Revenuo oflicers is to be found, not in tho nature
of the privilege claimed, but in the nature of the evidence by ‘which it is supported. If the
evidenco consist of formal State documents, such as a law expressly ereating or confirming
an cxemption, or a sanad, grant, judgment, or other formal adjudication aflecting a particular
property, then there ean hardly be any dispute except ono of construction, which is best
remitted to a Civil Couvt. DBut where the question turns upon the validity of analleged in-
formal guaranteo, or on the genuineness or authenticity of documents, though they may be eaid
to emunate from a Nalive Government, or on oral evidence, and still more, when technical
and special knowledge, historical rescarch, or an accurate understanding of the political elfect
of political events, more or less distant and obscure, are indispensable, then we consider that
the decision should rest with Revenuo officers, and ultimately with the Government. For
the Goverument is hikely to have better information supplied to it; may select peculiarly

e
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skilled persons as its advisers; is not dependent on the facts and arguments which the partics
may happen either to supply or to omit; is more accustomed to deal with affairs on n large
scalo and ona moral basis; and alone has a dircet politieal responsilility for its actions, and is
at liberty to guido itself therchy.”

Hoe would noxt procced to show the application of this principle in
tho amended draft of the Bill, as also to touch briefly on certain other
matters now provided for in tho latter. e did not proposec to go through
every section of tho measure, but only to notice a few leading features. One
point to which he wished especially to refer was to be found in the first scction.
The previous Bill provided, in clause (0) of that scction, that the Act should
not be applicd in any degree whatever to towns and cities, for which thero was
a special law, namely, Bombay Act IV of 1868. The Committeo considored,
however, that there was no valid reason for treating matters which weroe really of a
technical nature, such as assessment, boundaries, &o., differently in towns from
elsewhere. It was, perhaps, true that tho State had, toa considerable cxtent,
forgone its rights in towns and cities, but at the samo time it had very large
rights remaining, and these rights were infinitely moro valuable and as intricate
to determine as, if not more so, thun any similar rights which it possessed in the
country. Onthe other hand, it so happened that a great portion of thp questions
which, asa matter of fact, did arise in towns were connected with exemption from
land-revenue, and therefore theso questions would, under the proviso in scction
4 of the amended Bill, actually remain under the cognizance of the Civil Courts.
In consequence of this it might bo said that even any allusion to Act 1V of 1868
was now superfluous. Probably it wasso; but the Committee thought it better
to let the Bill stand as now drafted, for the purposo of giving the public a more
complete assurance that there was no intention of withdrawing from the Courts
matters relating to exemptions of this particular class. Mo might also add that
cases which were actually cases as regards theright of property, as distinct from
occupation, would not be affocted by tho Bill. In view of these explanations, he
trusted that there would be no reasonable ground for discontent at the oxtent

of the change which had been made.

Passing on to scction 4, that section was the koy to the whole Bill. Clause
(@) was simply a re-cnactment of the existing Bombay law, which, as ho had
already mentioned, was likewiso distinctly aflirmed, as rcgards offices, by the
Pensions Act. Clauso (0) no longer contained, as it did in the first draft of tho
Bill, words referring to tho question of the validity of an engagemont mado
with Government for tho payment of revenue; because, under the principlo
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which the Committoo had adopted, an engagemont being a definite and specified
affair, might very well bo loft to be interpreted by the Courts.  Asillustrations of
tho sort of engagements which he referred to, ho might mention Abkfuf, Ferry,
or other contracts which were given on a large scale in tho Bombay Presidency.

The next clause (¢) was ono which provided for the collection of the land-
rovenue, and was a nccessary corollary of tho principle that the State must have
tho power of imposing what revenuo it thought proper. Of course, to allow
tho Stato to impose what rovenue it thought proper, and then to permit the
collection of that revenuo to bo disputed by tho Courts, would be altogether
inconsistent. At the samo time tho Committee had rescrved, by the important
provisos under scction 6, namely (¢) and (¢), which should be rcad together
with this clauso, a power to theindividual to dispute in a Civil Court whethor the
amount which had been demanded of him was really correct, and also to allego
that ho was not the person from whom the demand ought to bo recovered.
This provision was more favourablo than the law of Northern India, whero the
money must bo actually paid under protest to admit of a suit being filed.
As regards tho sccond scntence in clause (¢), section 4, about setting aside
sales in considoration of irregularities or mistakes, the Committee had allowed
tho previous phrascology to stand, becauso the Bombay law on the subject of
sales, which, though perhaps, quite suflicient, in reality, for the protection of the
interests of the subject, was not at present very clearly enunciated, would bo
amended iz the new Code now beforo the local Legislature.

Next as to clause (d). This should bo read in connection with clause (2),
section 6. Tho reason of this exclusion obviously was that the Government
could not bo dragged into Civil Courtsin matters in which they had no concorn
meroly at the beck and call of private parties, or compelled tokeep their records
in any particular way which the Courts thought best. At the samo timo, there
could bo no doubt that it was fully contomplated by the Bill that any decrecs
of Qowrtin private matters which were passed, would, in practice, be fully
recognized by tho officers of Government. Clause (), which reserved the
question of tho distribution of land on the partition of estates, similarly
prooceded on the principle that the Exccutive Revenue Officers were the only

competent judges of what were the relative valucs of different parts of a field
or an eslato, and alono fit to decido on similar technical matters.

Olause (f), again, must be rcad in connection with the _proviso which
followed almost imicdiately after it, and which he need not dilate upon, a3
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it spoko for itsclf; but he might notico that the sentence under (f), with
regard to setting aside any cess or rate authorized by Government, was con-
sistent with the principlo which he had already pointed out as being established
Ain the caso of the Incomo tax, and in Act II of 1871. With regard to the
other sentence under the samo head, respecting the occupation of waste or
vacant land belonging to Governmont, he might point out that the words
“ belonging to Government® were put in to show that it was not intended
by this to bar suits against Government where & man claimed a picco of land
as his own private property, but meroly to bar vexatious suits rogarding land
admittedly belonging to Government. . :

Ilo had alrcady, in the course of his remarks, said all that was neccssary
regarding scction 5. Sections 6, 7, 8 and 9 were merely a re-cnactment of
the existing law now scattered in a variety of different places in tho Bombay
Regulations and Acts. This re-enactment had been thought desirable in order
to put the wholo of tho provisions about the jurisdiction of the Courts in one
place, and so to lot people know fully and clearly the remedies which
they possessed against any illegal action on the part of Government officers.
As to sections 10, 11 and 12 which related to appecals, they owed their
origin toa desire to sccure a thorough appeal up to the Exccutive Govern-
ment in all cases in which, owing to mistake or accident, tho right might
not be found in the present law, which right of appeal was the more
necessary at present, because we were taking away the resort to the Courts
which had hitherto existed. DBut at tho same time tho Committce had con-
sidered it only reasonmable to preclude the individual from resorting to the
.Courts until be had exhausted all the rights of appeal which the law allowed.
Then followed three more sections, 13, 14 and 156, which it had been thought
advisable to providoe with a view to obviating suits against .Govcmmcnt being
prolonged or inefliciently tried, and to ensure any case being promptly taken
up, and if necessary referred to the ITigh Court on the question of jurisdic-
tion. e nced scarcely enlarge on the political and executive inconveniences
which ensucd when a point was raised with Government, and after threo
“JCars Or more consumed in litigation, it was perhaps eventually ruled that the
Government were right, or even that the Court should never have taken up the

question at all.

The éoncluding section of the Act had perhaps alrcady been sufficiently
explained by Sir B. I, Ellis.. A certain scction of a Bombay Regulation was

inadvertently repoaled in September 1871, by the Land Improvement Act, and
a
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it was now proposed to reinstate this scction, giving powers for the recovery of
advances made by Government for rebuilding villages which had been swept
away by inundation, or ‘houses destroyed by fire, purchasing bullocks or seed,

and similar objects which could not como within the tcrms of the Land
Improvement Act.

In conclusion, he had only to point out that, while tho effect of tho proposed
changes would be to take away some of the powers hitherto enjoyed by the
Courts in the Old Provinces of the Bombay Presidency, it would also, on the
-other hand, admit them to ,a very large jurisdiction in the New Provinces
never hitherto exercised. Now, with regard to that, it was a remarkable fact,
and worthy of notice, that in the wholo of the petitions presented to Govern-
ment in connection with this Bill, it was nowhere seriously attempted to urge
or prove that the exclusion which actually existed in the New Provinces had
been productive of any harm. Therefore, he thought, we might fairly argue
that if the great exclusion which at present existed in the New Provinces had
produced no harm, the very much moro limited exclusion which it was now
proposed to introduce in the other districts would not be productive of any
harm either. It was said in ono of the petitions that the Old Provinces had
hitherto thriven under the shadow of the Courts. Well, with regard to that
it might be remarked that the New Provinces had also thriven without the
shadow of the Courts. However, as a matter of fact, the truth lay in this, that
the Oourts had scarccly ever interfered in revenue matters in the Old Pro-
vinces till of late years, and that probably whatever thriving was to be found
in theso Provinces which was not attributable to the ordinary progress of
socicty was attributable to the conscientious libemlity of the Revenue Officers
therasolves, who ho knew, from his own experience, and otherwise, habitually
decided, aud had decided thousands of cases, in favour of the subject, which,
if they had becn referred to tho Civil Courts, must, under the rigid rules by
which the Courts were conducted, have been decided in favourof the Crown.

The proposed Bill thusappeared to be based upon principles which were just
and libera], and which had been approved, as Sir B. H. Ellis mentioned, by no
less an authority than the late Chief Justice of Bengal, 8ir Richard Couch,
who was peculiarly well qualified to pass a judgment upon a Bombay question.
It also had the approbation of other high legal authoritios. e had, therefore,
every confidence that the Bill would be approved by this Council, and that it

would bring about a satisfactory termination of the difficulties which had led
to its introduction,



BOMBAY REVENUE JURISDIOTION. 201

Tho Hon’ble Mz, Hork then moved that the Bill and the further Report
of tho Sclect Committeo be published in the Qazette of India in English and
in the Bombay Government Gazette in English and such other languages as
the Local Government might think fit.

The Hon’ble Mr. Ionmouse said— ‘¢ As this Bill bears upon the adminis-
tration of justice, and as it has been my duty to pay attention to some of the
questions it deals with, I should liko to make a few remarks on the shapo it
has now assumed; the moreso because, as Mr. Hope has observed, the casual-
tites affecting our Committeo have been so severe that I am the only survivor of
the party. I donotf proposo to speak of anything but the most general principles
involved in the measure. There are many details of it, especially among those
additions which have been made by way of consolidating the law, which require
an intimate practical acquaintance with revenue work to understand properly.
Ican only dimly form an opinion on such matters, and certainly should not

presumo to speak of them in this Council.

“Now the Council are aware that there was a good deal of objection
made in the Presidency of Bombay to this Bill in the shape in which it was
introduced: and I have been re-perusing divers petitions and pamphlets which
have reached our hands, and which though numerous are mostly of one type
and havo evidently proceeded from only two or three sources. Petitions,
however, must be estimated not so much by their numbers as by their contents,
espeoially when the subject they deal with is one that cannot bo judged of
upon a superficial view, but requires a good deal of study, training and special

knowledge to understand. ~

«Of the contents of the petitions I wish to speak with all respect. I do
not think that the petitioners are by any means wholly wrong. They have
indeed weakened their position by exaggerations, and the greater part of their
arguments is rested on tho erroncous idea that the Bill as introduced was
intended to withdraw Revenue officers and their proceedings wholly from the
control of the Oivil Courts. The case of the petitioners would have stood better if
th.cy had set thomselves to study the Bill and had worked out the problem
how far it would actually interfere with the jurisdiction they wish to preserve.
In presenting the formor Report of tho Committee our late colleague 8ir Barrow
Ellis mentioned that one of the pamphlets published on this subject contained a
list of twenty-five cases which Civil Courts bad decided against Revenue officors,
The implication of course was that all such cases would he withdrawn from tho
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Civil Oourts by the Bill, and that much injustice would be left unredressed. On

.examination, however, ho could only find that two cases out of the twenty-five
would bo withdrawn from the Civil Courts by the operation of the Bill. I also
have examined the cases and bring out tho same result. And I addthat the two
cases in question are such as should bo kopt in the hands of the Revenue autho-
rities.

“ At the same time, and all misapprehensions and exaggerations notwith-
standing, I think that some fault was justly found with our Bill as we framed
it at first. If it had been carried in that shape it would have excluded from the
cognizanco of Civil Courts some classes of cases which I myself think ought
to fall within it. And I believe that as it has now been modificd under pro-
longed discussions and under two operations of the Sclect Committee, it re-
presents moro accurately thian at first the most advantageous dividing-line

between those matters which should, and those which should not, be treated as
ordinary matters of litigation.

¢ Tt is truo that the mcasure is still very far from according” with the
views of the petitioners. - They propose to keep the law of the old provinces
of Bombay just as it is, and to assimilato the law of the new
to it. Now I will just show to the Council what sort of a law it is
propose to change and others desire to keep unchanged.

provinces
which we

¢ Tho law is contained in Regulation XVII. of 1827, and, as was customary
with the laws of thoso days, it mixes up with matter proper for legislation a
quantity of directions to Revenue offlicers which would now be kept off the

enactments and left to cxceutive orders. I will read the passages which are
germano to the present purpose :—

“¢II, First—All land, whether applied to agricultural or other purposcs, shall be liable
to the payment of land revenuo to Government, according to the established principles which
govern tho assessment of that description of land to which it bolongs, oxcept such as may be
proved to bo cither wholly or partially exempt from thoe payment of land revenue, under any
of the provisions contained in Chapters IX. and X, of this Regulation.

«¢ Second.—Provided, however, that nothing contained in tho preccding clause, or in the
enactments therein cited, shall bo understood to affect the right of Government, to assess
to the public revenuo all lands, under whatever title they may be held, whenever and so
Jong as tho cxigencies of the Stato may render such assessment necessary,

’ “¢IV. First—~When thero is no right on the part of the occupant in limitation of the

right of Governmont to assess, tho assessment shall be fixed at the discretion of the Collcctor,
subject to the control of Government.

i TSN
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“¢ Second.—Wheu thero is a right on tho part of the occupant in limitation of the right
of Government, in consequence of a specific limit to assessment having been established and
preserved, tho assessment shall not exceed such specifio limit.

“*IX. First.—Tho Collcctor’s decision upon any question arising out of the provisions of
the preceding sections shall, in the first instance, be oboyed and acted upon as therule.

“*8Sccond. But if any person should deem himself aggrieved by any such decision, ho may
either present to the Collector a petition, addressed to Government, praying for redress,
or may file an action against tho Collector in the Civil Court, under the ordinary rules, or ho

may pursuo both methods at the same time.’

“Tho effect of all this is that although the assessment is to be fixed at the
discretion of tho Collector, that discretion may be challenged before a Court
of Law : and if the discretion of the presiding Judge happens to be something
different, tho decision of the Collector must be overset. Therois not a single
question which can arise in the course of a settlement, whother it relates to tho
fertility of soils, or tho prices of produce, or any other matter if any there bo
even moro impossible for a Court of law to investigate, which may not be
taken out of tho skilled hands that can deal with it and carried before a tribu-
nal that knows nothing about it. The Civil Judge may even control tho
broadest principles that lic at the bottom of an assessmont. e may disapprovo
of the portion of the assets which the Government think it right to take. IIo
may think that the assessment ought to be governed by provailing rates
of rent instead of the productivencss of the soil and the rates of prices,
or he may think the contrary. IIe may oven dccide that the exigen-
cies of the State are not such as to warrant the imposition of such an assess-
ment as the Collector has decided to impose. In all theso cases tho deci-
sion of the Revenue officer is exprossly mado disputable in a civil action.
In short, the whole land-revenue system of the country is by this Regula-
tion made subject to the control of the Oivil Courts.

« Now we aro told that this was the deliberate policy of a great statosman,
Mountstuart Elphinstone; that it is the fundamental land-law of tho country;
and that to alter it will be to take away the feeling of sccurity which the people
have against tho encroachments of an irresponsible exccutive. I sayon tho
contrary that no system of revenuo could possibly stand such a strain, and least
of all such a system as that of the Indian land-rovenuo, where the amount taken
from tho cultivators from time to time is, and always has been, and nceessarily
must be, at tho discretion of tho Ruler, untila permanent settlement is made.
That Mountstuart Elphinstonc did not intcnd to abandon this discretion js

1
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manifest from tho passages that I haveread. What preciscly he did intend, how
far ho contomplated that matters connccted with land-revenuo should be con-
tested by ordinary litigation, it is impossiblo to say, for the Régulation
contradicts itsclf in more places than ono. But ono thing wo may be pretty
sure of, and that is that nobody would bo more surprised than Mountstuart
Elphinstone himself to find that, owing to unskilful processes in framing his
law, the discretion of the Ruler might bo cxercised by the Civil Court, and
further that, owing to administrative changes which he could not foresce, that
Civil Court might consist of prafessional lawyers.

¢« When we sct up an income tax we do not allow every individual to dispute
his liability in a Court of law ; wo take care to keop the decision in the hands
of special officers, namely, the Revenue officers of the Government. And yet
the amount of income tax is not discretionary with the Ruler, but is fixed by
law ; the controversics about it turn on the amount or nature of a man’s income,
facts which may be proved by ordinary evidence and bandled by ordinary
legal methods just as well as any other disputes about matters of fact. DBut
even in such a case as this it is felt that the Treasury would bo imperilled and
the public service seriously embarrassed if every difference botween the collec-
tor and payer of taxzes could bo the subject of a regular lawsuit.

“On overy ground then, both because it is a public necessity that the
greatest sourco of Indian revenuo, the land-revenue, should be collected with-
out vexatious litigation, and because its amount turns on considorations which
are familiar to Revenue officers and are almost incapable of treatment by the

. methods of Courts of law, it is desirable that such Courts should not interferein

.

the kinds of question to which I have been referring, Inparts of the Presidency
of Bombay they can so interfere. In the greater part of the Prosidency they
certainly cannot; throughout the greator part of India thoy certainly cannot;
and I believe they cunnot in any‘other part of India. In truth, in the district
governed by the Regulation of 1827, the extent of jurisdiction given to the
Civil Courts for a long time escapcd obscrvation: but we aro told that there
has of Iate ycars beon an increasing tendency to dispute the decisions of Collec-
tors in Courts of law. Teccent discussions have now made people aware that
they may litigate any question they please, and it is certain that unless we alter
the law, both wo and the Civil Courts havo scrious trouble beforo us.

“I will just give the Council an illustration of the mode in which circum-

stances draw one question aftey another into Courts of law when the jurisdic-
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tion oxists; and it is an illustration of tho ércatcr valuo because it also shows
how the Judges thomselves naturally feel—as I should feel if I wero ono of
them—tho uncongenial naturo of the functions which our law forces on them.

“Ihold inmy haund tho report of a case decided in the Bombay Iligh
Court, ontitled Govind Vinaydk Gadre v. The Collector of Ratncigirf. The
point was this. A man had his assessment raised. IIe contended that for the
current year he was not bound to pay the increased amount because he had
not received a certain notice, and he filed a plaint to enforce his contention.
The jurisdiction was disputed by the Collector. The Court’s judgment on the
objection was as follows:— '

“ ¢Tt has been strenuously ni-gued beforo us that the plaintiff) if injured by the act of the
Collector in ordering the levy of the new rates from him, should have appealed to the superior
Revenue nuthorities and to Government before he had recourso to the Civil Courts, and that
as he had not done this, his suit should not have been entertained. 'We are of opinion that
it was competent to the plaintiff under section 9 of Regulation XVII of 1827, if aggrieved
by the Collector’s decision directing him to pay increased assessment, to filo an action in tho
Civil Courts, whetber he applied for redress to Government or not. 1t was not the act of
the Survey Officer fixing the new rates of assessment, subject to the sanction of Government,
of which the plaintiff complained, as tho Joint Judge appears to havo comsidercd. It wns
the act of the Collector, in directing the levy of tho now rates from tho plaintiff during the
fiscal year 1867-68, to which the plaintiff objected ; and the law we have cited has exprossly

given bim the remedy to which he has had recourse.’

« Now, what docs that mean? It surely means that in the opinioa of tho
Court the discretion of the Survey Officer in fixing the assessment was a sort
of question which could not properly be argued beforo them, though tho
smaller and more definito question about tho act of tho Collector in giving or
withholding notice was expressly submitted to them by the Regulation. The
former point was not tho one to bo decided, but that was obviously the way in
which it struck their minds, though what they said was cxtrajudicial.

«Woll, but then comes the case that was described by Sir Barrow Ellis at this
table; and there tho very principles of asscssment were brought into question.
The plaintif’s contention there was that the Ruler was taking too large a portion
of tho assets. Did the Court then treat the question as ono not arguable before
them? Did thoy say that the caso supposed in the former judgment as one
which ought not to come before a Civil Court had now arisen and therefore thoy
would not entertain it? They did not say o, and they could not say so. Thcy
entertained the case, as they were bound to do, and decided it on tho evidence
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beforo them, And inasmuch as tho Collector had relicd entirely on the lack of
jurisdiction, as it had not occurred to him that he was bound to defend tho
principles of his asscssmont to the satisfaction of the Judges, he had given no

evidencoe to show that those principles were right, and so the decision neces-
sarily went against him.

«T loarn from tho papers laid before tho Committee cither that fault has
been found with this decision, or at least that it is supposod that the prosent
measure was dictated by the fecling that the Court had done wrong. AllI
can say is, that I find no fault with the decision. If I did, I should say that
the remedy was by appeal, not by this mecasure. Tho learned Judges scem
to havo acted in strict accordance with the duty cast upon them by tho
law. What I say is, that the law isin fault; that it bears hardly on all con-
cerned ; that it is not right towards the public or towards our Revenue author-
itios that thoy should have to vindicate the principles of their assessments before

Courts of law, nor right towards our Civil Judges to saddle them with such
a jurisdiction.

“Now if I have carricd the Council along with me, they will, I am sure,
concur with the Committce in thinking that tho most sweeping and by far the
most important clauso in this Bill should be maintained : I mean that which is

headed 4 (3) and which excludes from the cognizance of Civil Courts
objections—

tto the amount or incidence of any assessment of land-revenue or cess or rate authorized
by Government, or

¢ to tho moda of nssessment, or to the principle on which such assessment is fixed.’

“The provision which comes next in importance is that which is headed
4 (f). It excludes from the cognizance of Civil Courts the following matters :—

“t(f) claiims against Government—

“ to hold land wholly or partially free from payment of land-revenuo, or
“to receivo payments charged on or payable out of the land-revenue, or
“ to sct asido any cess or rato authorized by Government.’

* It must o obvious cnough that nothing requires to be more carefully
watched than a claim of exemption out of a genoral system of contribution
to tho pu})liu nceessitics. It is a thing constantly lost sight of, though it is but
a truism, that an cxemption to onc only mecans an additional burden to his
ncighbours. e havoan analogous case in our own history. Tithes wore imposed
by common law for important national objecets, tho maintenance of churches,
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clergy, and the poor. They were charged upon all land ‘except land dedicatod
to thoe clergy themselves. And with regard to other lands our common law
would not hoar of such a thing as an exemption. Every acre of land in lay
hands was forced to pay tithes, and claims of excmption woroe absolutely disal-
lowed by common law. In India, our law has not been so strict, I suppose
on the ground that the Rulers of the country have been in the habit of roward-
ing services by.granting cxemptions of this kind. But tho public importanco
of tithes cannot comparo with the importance of that which is the back-bono
of the fiscal sytom of India. And inasmuch as it was in accordance with nativo
principles to consider grants by the Ruler couched in indefinite torms or in torms
importing a perpctuity, to be revocablo at his will, the Ruler always held in his
.own hands the mcans of correcting the woakness or carclessness or improvi-
dence of his predecessors or himself. We aro much more tender about disturb-
ing any existing stato of things; but we havo to bo especially careful to sce
that the public at largo aro not made to suffer by the mere circumstance that
particular lands have in fact been held as exempt, or have becn assessed at the

same rate, for long periods of time.

“ Now cnquiries into such cases as these require an accurate acquaintance
with the history and customs of the country, and their decision is often justly
affected by political and social considerations. A Court of law is simply
dependent upon the facts which the parties happen to put in evidenco before it,
and it must draw the logical inference from thosc facts, whether for or against
the individual claimant, without any referenco to or responsibility for tho
political conscquences of its decision. It would be a very diflicult thing to get
a complicated case of this kind properly prosented toa Court of law, nor do
I think that such a tribunal is so likely to come to a just and fair decision as an
officer or commission skilled in the very subject-matter.

« A case has recontly occurred which illustrates these remarks very strongly.
Tho inhabitants of a considerable tract of country in Canara have claimed
what is in effcct a permancent settlement of the land-revenue. They cannot
point to any Regulation or formal act of Government; but they rely on
promises alleged to have been made by Sir Thomas Munro, on cortain kowls
or leases alleged to bavo been granted by British oflicers in charge of the
district, and on tho allcgation that their asscssmonts have in fact been un-
changed for a great number of ycars. I am speaking of the caso at great
disadvantago, because I havo not rcad the judgment of tho Court. But I have
read a memorandum upon the case by the officer charged with its conduct,

S
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and I find that its decision involves an accurate cuquiry into tho history of the
country and its administration from times anterior to IIydor Ali down to the
presont moment. Indeed on some points the invostigation goes back upwards
of five centurics; though here it rests upon materials which appear to have
been in the hands of 8ir Thomas Munro, but which now have disappeared.
The Government have been exposed to ncarly ono thousand lawsuits instituted
by different landholders, cach claiming a reduction of his assessmont on the
grounds I have mentioned. Now wo have no reason to complain of the
treatmoent of the case, for the dcoision has gone in favour of the new and
incroased asscssment. But I say that such a matter as this, even independently
of its great magnitude and conscquent political importance, is not a proper
kind of caso to bring bofore o Court of law. And it is only a forctaste
of what will infallibly happen on a still larger scalo if we leave our Courts
of law to be the ultimate arbitors of all revenue questions,

¢ There are, indeed, grounds of exemption as to which, if a dispute arises, I
would sooncr seo it scttled by a Court of law than by the Revenuoe authorities, If
there is a formal specific bargain between Ruler and subject, or in other words
between the public and an individual; if that bargain has taken the form of an
enactment or a written agreement or grant; if there has been a judgment re-
corded in favour of an individual against the public ; such cases as those resemble
claims regarding private property and turn on the same kind of evidence and
reasons a8 ordinary lawsuits. Such cases we propose to leave to the decision of
Courts of law, and we have made an important modification of the Bill for
that purpose. But with regard to claims of exemption such as that which
is made in Canara, I feel certain that the common weal will bo best’ consulted
by leaving them in the hauds of the Revenue authorities.

“ Now I have dwelt upon the most general and important features of the
Bill, and in doing so have noticed somo general srguments used against it.

Before I conclude I wish to notice one more of these arguments, a very

favourito ono it scems, because I find it repeated frequently in the potitions.
It is said that a man ought not to be judge in his own cause, and we are told
in one of the potitions, a vory well expressed ono by the inhabitants of the
Kallian Taluqa, that the Legislaturo has from timo to time aflirmed this funda-
mental principle of all law as rogards the older districts of the Presidency.
I havo no doubt that both Legislative and Exccutivo have affirmed the prin-
ciple as regards the whole Presidency, and I hope the timo will never arrive
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when cither will aflirin the contrary principle; but it is a different question
whether such a principle is applicable to the case befors us.

“In ono sensc a Collector who has passed an original decision is interested
in maintaining ono side of thecaso. ITehas committed himself to the view that
he thought right, and then, though his private interests aro not concerned in the
mattor, he is no longer an impartial judge on the question whether his view is
right or wrong. DBut how does that consideration apply to the Commissionor
who sits.in appcal from him, or to the Governor in Council, who sits in
ultimate appeal over all?  Indeed, how docs it apply to the Collector himself
in framing his original judgmont? e have been told to-day, and I have
often been told before, that the comfort of the local officors is so diroctly
affected by the contentment or discontentment of those among whom their lives
aro spent, that thoy have a strong motive for indulgent dealings with them.
In fact the Government and its officors are only the representatives of the public,
and whatever interests the publioat largo have, they have. They arc interested in
seeing that nobody escapes his fair sharo of the public burdens, and thoy aro also
interested in so dealing that people shall be contented, and not think themsolves
unjustly treated. Tholatter of theso interests is quite asstrong as the former. I
can remember two important cases in which controversies of this kind have come
up to the Government of India; and in each of these cases the latter class of
considerations was quite as strongly advocated as the former, and in cach caso
it was the prevailing clement in the decision. In tho caso of private litigants
all their passions and all their pecuniary and privato intercsts are bound up in
ono issuo of the suit; they have no balance to incline them to tho other side.
That is the reason which underlies the maxim that a man shall not bo judge in
his own cause. But to put tho case between tho oflicers of Government and the
payers of land-revenue as one in which the formcr. hm.ro either their passions
or their pecuniary interests concerncd all on one side, is to apply an excollent

maxim to a very bad use.

« If indeed the maxim were applicable to matters of public revenus, if to
allow the Exccutivo Government of a country to assess its revenue uncon-
trolled by Courts of law really be to make a man judge in his own causo, thon
the maxim certainly is not a fundamental principlo of all law. I have in-
stanced tho case of incomo tax. I might instance others, and I havoe shown
{bat in India tho asscssment of land-revenue has always been and must he
discretionary with tho Ruler so long as it remains variable. And so far from its
being truo that as regards matters of public revenue the Legislature has heen
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constantly aflirming the maxim in question, I hold in my hand another petition
in which it is made a subject of remark- and complaint that exactly the
opposite courso has been takon by Government. I readfrom the petition of the
Almed4bdd Association the following sentence :—

¢ ¢« Your Excellency’s potitioners would concludo their prayer with the remark that this
Bill is n continuation of a serics of legislative enactments which, beginning with tho ITuck Act
of 1839, and including in its range tho Inim Summary Scttlement and other Acts, ended with
tho Pension Act of 1871, and which has had for its object the gradual abridgment of the power

of the Civil Court in matters of revenue and the extension pro tanfo of the powersof the
execulivo oflicors.’

¢ The list given is not quite correct, for somo of tho enactments referred have
nothing to do with the point ; but doubtless the extreme and manifold public in-
convenicnces flowing from the unskilful framo of the Regulation I have been
explaining to the Council have eropped up from time to time, and have been
mct by various enactmonts of which I hope this will be the last.

¢ T will only advert to onc other topic. Tho objectors to the Bill say that the
timo has como for extending to the new provinces of Bombay the benefits of the
law that applies to the old oncs. At present thero is a sharp territorial division,
the old provinces being subject to tho unbounded jurisdiction of tho Civil Courts
the cffect of which I have been describing, while in the remaining parts the juris-
diction of the Civil Courts in revenue matters is totally excluded in tho terms
used by tho Bill as it was introduced. Wohave now modified tho Bill so as to pre-
sorve the jurisdiction of Civil Courts over a larger legal arca ; we proposo to give
‘the same law to the whole Presidency, and that will extend the jurisdiction of
the Civil Courts into the new provinces where now they have none. So far the
views of the petitioners are met by tho alterations made in the Bill: but then
the new jurisdiction given will be of reasonable instead of unrcasonablo oxtent.

«T think that the foregoing remarks will have mado it clear that the
present wide and vague jurisdiction of the Civil Courts must be in some way
curtniled, dnd that tho only question is where to draw the line. The Com-
mittco have set themsclves to consider solely what matters it is most for the
publio interest to keep in the hands of Revenue authoritics, and what to leave
to ordinary litigation. When that dividing-lino is drawn to the satisfaction
of tha Legislature, thore appears to be no reason now existing why it - should
not apply to tho whole Prosidency.”



BOMBAY REVENUE JURISDICTION. a7

His Exccllency e CoMMANDER-IN-CulEF said that a few remarks sug-
gested themselves with rogard to tho Bill. Of course from his long residence
in India he must bo fully sensible of the absolute necessity for the unfettered
power of the Exccutive in all matters relating to revenue. o should like
information as to the particular points which wero to be transferred to the
Jjurisdiction of the Civil Oourts in the now provinces. It scemecd to him
that the extension of the jurisdiction of the Oivil Courts in revenuo
matters might entail upon all thoso concerncd in litigation the transfor of
their business to great distances. Perhaps Mr. Hope would describe some of
the cases that would be transferred to tha Oivil Courts in the new provinees.

The Hon’ble Mr. Honmouse remarked that in page 8 of the draft Bill
a proviso would be scen under heads (%), (5), (j) and (%), followed by some
illustrations of cases, which would not fall within the Civil Qourts.

The Hon’ble Sir Wirriay Muir said that, as he understood him, IIis
Excollency the Commander-in-Chief wished to know how far the proposed
Bill cffected a change in the present law, and to what extent suits, which were
now triable in the Revenue Courts, would be transferred to the Civil Courts.

His Excollency Tne CoMMANDER-IN-CHIEF observed that the question
naturally aroso from the remarks of Mr. Iope to the effect that the mew
provinces had gone on and prospered extremely well without tho shadow of the

Courts.

His Excellency THE PRESIDENT said :—* I think that tho question asked
by Ilis Excellency the Commander-in-Chief is answered by a reference to the
proviso attached to section 4 of the Bill, It may bo found advisablo after the
Bill has becn published, and when we como to discuss it again, to take into
consideration the objections which His Exccllency has raised.

«With regard to the general scope and object of the measure, I wish to
say that it has been for a considerable time under the anxious consideration
of the Exccutive Government. It is a subject not without difficulties, and
upon which the Government of India have had a lengthencd correspondenco

with the Government of Bombay.

«he Government of India believe that the main provisions now con-
tainedin the Bill arc just, and, morcover, that they are nccessary for tho

7
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purposo of avoiding the doubts and difficulties which the present state of the
law involves in regard to the assessmenf and collection of tho land-revenue in
the Presidoncy of Bombay.

«Mr. Hopo'’s review of the history of tho relation of the Civil Courts to
questions conncoted with the land-revenue in different parts of India was very
interesting, and he has also expressed his opinions upon the relative functions

of judicial tribunals and of the Exccutive Government in these and similar
cascs.

“T do not desire to enter now upon tho discussion of so large a question as
that, but I wish to express my entire concurrence in the statement which has
been made by Mr. Hobhouse of the present condition of the law, as we under-
stand it, in the Bombay Presidency, and of the reasons which have influenced
the Government of India in deciding to rccommend the limitation of the

powers of the Civil Courts contained in this Bill to tho consideration of the
Legislative Council. ' ‘

¢ The Motion which I have to put to the Council is that the Bill, together
with the Report of the Solecct Committee, shall Lo published in the Gazette of
India in English, and in the Bombay Presidency in English and in such other
languages as the Local Government thinks fit.

¢ It is possible that when tho Bill has been thus published points may arise
which wo have not yet taken into consideration. I am satisfied that, as has
hitherto been tho case, the Council will give every consideration to any sugges-
tions that may be made by persons conversant with the somewhat complicated
matters of detail treated in the Bill, and that, if necessary, such modifications

will be mado in its provisions as, upon consideration, may be fouund to bo
expediont.

« Mr. Hobhouse has shown in his specch to-day that the Government have
not neglected to consider the objcctions which were raised to tho Bill in its
first shape, and that considerable modifications have beon mado in consequenco;
but, at tho samo time, it appears to me that the main principle of the Bill can-
not bo abandoned, and that it is necessary, that it should be passed into law
without any cssential alteration.” '

The Motion was put and agreed to.
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Tho following Sclect Commitice was named :—

On the Bill for the repeal of certain obsolote onactments—Tho Hoa'blo
Sir A. J. Arbuthnot, the Hon’ble Mossrs. Dalycll and Hopoe and the Movor.

The Council then adjourned sine die.

SiMua; } WHITLEY STOKES,

T'he 13th October 1876. Secretary to the Government of India,

Legislative Depariment,





