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Absiract of the Proceedings of the. Council of the Gope.r;qor General of India,
~ assembled Jor the purbose of making Laws and Regulations under the
provisions qf the Act of Parliament 24 § 26 Vic., cap. 67.

The Council met at Simla on Thursday, the 16th August 1872.
' . PRESENT:

'The Hon'ble Sir John Strachey, K. . 8. I., presiding.
‘His Honour the Lieutenant-Governor of the Panjib.
His Excellency the Commander-in-Chief, @. . B., G. . 8. I.
The Hon'’ble 8ir Richard Temple, x.¢. 8. 1. .
Major-General the Hon’blé H. W. Norman, c. B.
"I"he Hon’ble Arthur Hobhouse, Q. c.
The Hon'ble E. €. Bayley, c.s. 1.
The Hon’ble R. E. Egerton.

NORTHERN INDIA CANAL AND DRAINAGE BILL.

The PRESIDENT moved for leave to introduce a Bill to consolidate and
amend the law relating to Irrigation, Navigation, and Drainage in Northern
India. He said that the reasons for this motion could be explained in
a few words. Nearly a year ago, the Panjib Canal and Drainage Act
came into operation. It contained sections providing that, under ‘certain
circumstances and conditions, water-rates might be imposed on lands which,
although irrigable, were not irrigated. These provisions had been disapproved -
by the Secretary of. State, and although he had -not disallowed the Act, since
his objections .only extended to these five or six sections, it was his wish that
" these sections should be repealed. SIm. J. STrRACHEY thought it would be

convénient to reserve for a’ future stage of the Bill any remarks which he
might wish to make in regard to the general principle on which the provisions
in question had been based. He would now only say for himself personally,
that, while he believed that principle to be thoroughly sound, he thought that
every ‘one must admit that the particular provisions, which the Council was
invited to repeal, were unworkable in practice. He should therefore see with
very little regret their disappcarance from the statute-book. He would say
~"not'hing further now regarding their merits or demerits. '

It would be convenient to take this opportunity of re-enacting the rest of
the law, to which no objection had been made by the Secretary of State, and
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of making it applicable not only to the Panjéb, but to other pots of Northern
India. This would be.in complete accordance with the wishes of the Lieuten-
o,nt-Gd#erndr of the North-Western ‘Provinces, and with the views of the
Secretary of State. ~Although a few slight modifications of the Aot might
‘be desirable, 81r J. STRACHEY believed that, _when the sections to which he
had referred were omitted, there would remain no differenceés of opinion on
“any question of much importance ; and he hoped that the Council would find
that the smendment and extension of the Acét would be little more than a .
formal matter, requiring little or no further discussion.’ :

The Motion was put and agreed to.
~ “ACT X OF 1859 AMENDMENT BILL.
The Hon'ble Mz. HoBHOUSE meved for leave to introduce a Bill for the
- further amendment of Act No. X of 1859 j.to ameni the law relating to the
recover;;/ of rent in the Presidency of Fort. William in Bengal). He said that
the object of this Bill was to remedy a practical inconvenience of great magni-
tude arising from the recent discovery-that a course of practice pursued under
Act X of 1859 was not in accordance with law. Mz. HoBHOUSE gave the Council
"credit for knowing much better than himself the scope of the Aet; how it
gaverned in the North-Weéstern Provinces'and in,part of the Lower. Provinces
ull questions relating to remt, and- incidentally established a registry of
" title, so that a vast number of private rights were ascertained and defined.
-under it. It was hardly an exaggeration to say that it was or® of the most im- -
portant Acts in the statute-book relating to property, and that if the pro-

- ceedings _under it were not well founded in law, innumerabletitles would be
.. disturbed.” - C :

The present question arpsé in this way. The Act commiitted judicial power
to the Collectors of Distrigts, and then, by section one hundred and fifty, it pro- -
vided that all the powers vested in the"Collector by the preceding sections might
be exercised by any Deputy Collector ““ placed in charge of any Sub-Division of
a District.”” 'What was the practice previous to the Act, Mz. Hosmouss had
‘not enquired.” But since its passing, it had been the constant prﬁcticé for the
Collectors to assign spegiﬁed tracts of country to ‘the Deputy Collecfors.
These tracts were naturally considered ¢Sub-divisions’ within the ‘meaning of °
the Act,.and the Deputy'po}lectora exercised juri.sdigtion dccordihg]y.’ That
practice had gone on continuously up to the present time. Redently, however,.
on an appeal from the decision of a Deputy Collector, jt bad occurred to the
appellant to take an exception to his jurisdiction, on the ground that the tract
within which he administered the law, was not technically. a sub-division.
The High Court took this view, and dcclared the decision null and void. The
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_ principle of vlusn judgment must aifect all similar ¢ cases, a.nd in fact, vmated
nearly the whole practice under the Act. Here was obviously a dignus vindice.
. nodus in cutting which the hgwhmre was bound to intervene. The case
had two aspects,—one as regards the pn.st the other as regards the future. As
regards the past, there could be no question, that it was the duty of the
Leglslature to legahse-u consistent and uniform course of "practice followed in
* perfect "good faith, of which nobotly complained, and on the legality-of which
numberless titles to property depended As regarded the future, the matter
“was, at the first blusk, not quite 'so clear, because there existed the decision
of the highest Court of appeal in the Province, to the effect that the existing
practice wasillegal. It washardly necessary to say that he (Mr. HoBHOUSE) being
a man whose whole working life had been spent in courts of justice, entertained
great respect for their proceedings. He did not consider it by any meansa mntter
of -course for a chlslature to interfere with ]udlcw.l declarations of law, merelv .
because some of their consequences might be inconvenient. 'And if he found that

" the Judges ob]ected to a particular practice, because it violated some general legal
principle, or becaiise it was progluctlve of injustice, or even because it was a

. clear departure from the meaning of the Act, and set up some different sys-
tem from that intended by the Act, he would think it rlght to hesitate much,
" and to be very clearly convinced of the necessity of the-case, before legislatihg

in a sense opposed to the opinion of the Judges.’

With these feelings he thought it his duty to lock very cn.refully
into the judgments,. and -he confessed to feeling some disappointment ‘and
. much relief. It was dls'uppomtmo to find no full or clegr statement of
the reasons which led the Court to so grave a ]udu,ml act as the upsettmg
of a.constant and uniform practice ‘not at variance with thé popular
*or gra.mmn.tlca.l meaning of the words used by the Act. It was, however,
a relief to find that the Judges did not dissent from the practice -for any °
of the grave reasons before adverted to; but-that tlley would lhave' been ' quite
conten} to uphold it if they had thought, that the wording of the Act permit-
ted them to do so. The Council ought to be satisfied on this point, and, there-
fore, ie would refer to the ]udgmenta rather mdre in detail. But he wished to
se that it was mo part of his business or of his intention to criticise
dgments from any legal point of view, or to examine whether they were
He exammed them for the purpose of drawing from them

N

prem1
the Ju
right or wrong.
such instruction as could be got.*

.The Clnef Justice, after shortly st.o.t.mg the nature of the case, said—

.

« In a general way, of course, every talisildéf, every pargana, any tfiluka, a munsifi, a
: thané, a mauzi, may be said to be a sub-division of a District. A cluster of* mauzés furmed
t]
t lno discretion might likewise be called a nub-dumou

by the Collector af
®
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The Council would therefore see that the tracts nssigned to Deputy
Collectors fell within the gmmmatxcul and popular meaning -of che - word
- Bub- (Iivmon The Chief Justice then stated :

“ The qnestlon is -whother- the sub-division spoken of in the Act in such a sub-division
adopted by @ Collector for the purpose of distributing the business of the districts among'
his subordinates in a convenient manner, and lidble to be chunged from time to time at his .
discretion, or is"a permanent .sub- division” which has been established and placed under the

charge of a separate officer, by the nuthonty of the Government, as for instance Pilibhft in’
the Bareli District, or Kirwf in the Bénda District.”

That ‘was a very clear statement of the question, and then come the
reasons which guiged the Judgment of the Court. They were expressed in

these few words:—* The latter appears to be the. sub-division contemplated
'by 0.

Mr. J ustice Pearson concurred with thé Chief Justice, and mentioned two .
suhsequent Acts, one being the new Code of Criminal Procedure, which had

‘not yet conmte into operation, as throwing light upon the meaning of the word
¢ sub-division’ in Act X of 1859.

- “The Council would peroelve from the tenor of these ]udgments that the
practice did not violate any legal principle, that it did not work any practlca.l‘
injustice, and that it was not in disregard of any alternative system clearly con-
templated by the Act. The reasons which controlled’ the Court appeared to
have been solely of a‘technical kind, leading it to the conclusion that the word

‘ sub-division’ was not an apt word to express the particular tracts thch had .
been commltted to the Deputy Co. lectors.

The _case, then, was one whlch was reheved of all difficulties in point of .
. substance, and in which the Legislature might, so far as any judicial objection

was concerned, feel itself ffbe to follow whatever course was dwtated by con- '
vemence . What_course, then, was most convenient? Clear]y ‘to support the
enstmg praotlce and to allow people to transact their busitess in the way to
"which they were accustomed. *Mr. HOBHOUSE proposed, therefore, to introduce
a Bill, the primary object of which would be to declare that actual sub-divisions
were legal sub-divisions, and that the popular and grammatical import of the
word, and that which had hitherto been accepted, was its true and legal import.
He anticipated no disapproval of this course from the Judges. On the contrary,
he hoped they would give their best assistance in making the law clear and in
preventing the recurrence of such a disaster as had happened to Act X of 1859.

The Government of the Nortb-Western Provinces had suc'gested some
other alterations of detail in tho Act which he would not then discuss, as the
‘Bill must be referred to a Select Committee. As régardec. time, he hoped



EVIDENOE 4cr AMENDMENT. " 588

there would be no negessity for pressing on the Bill out of duo course. But
it was lmposslble to tell what might happen Sometimes an unexpected deci-
sxon of this kind, affecting multitudes of private properties, produced a sudden
and rank crop of litigation; and if such proved to be the case in the present
instance, it might be the duty of the Legislature to act with the utmost speed
of whxch it was capable . . .

The Motlon was put and agreed to. °

SEPOY LUNATIOS’ BILL.

Major-Geherzil the Hon'ble H. W. NorMAN presented the report o.f the
Select Committee on the Bill to provide for the admission of Native Military
Lunatics into Asylums.

CODE OF CRIMINAL PROCEDURE POSTPONEMENT BILL.

« The Hon'ble M. Hopnouse introduced tho .Bxll to postpone the com-

. mencement of Act No. X of 1872 (for ‘regulating the procedure of the
Courts of Criminal. Judwature) He said that on' moving for leave to intro-
duce the Bill, he had assigned reasons which he need not now repeat. Since
then it"had so happened that through a devious path, that of the Financial
Department, some fresh proof of the expediency of a little delay had been
given. It appeared that the Government Translator in Bombay petitioned for
larger allowances, the reason being the enormous pressure of work created by
the three Acts which had necessitated the employment of an extra number of
gkilled hands. Of these Acts the Criminal Procedure Code was particularly
specified as being oneraus; and it was stated that with all extra assistance the
work could only "just be done in time. Now if ‘the translations were only
just done in time, it was pretty clear thut they oould not be read or d:geeted

by the Native ]udges and practitioners in due time.

L]

. The Hon’ble Mn.. Honmouse tlien applied to the President to suspend the
Rules for the Conduct of Business, observing that from the naturg of the Bill
it was obvious that, to be useful, it must become law before the 1st September
next, and that it would be convenient to allow a mnrgln for public notice.

The PBEBIDENT declared the Rules suspended. -
The Hon'blo Mt HoBHOUSE then moved that the Bill be passed.

. The Motion was put and agreed to.

. EVIDENCE ACT AMENDMENT BILL.
The ‘Hon’ble MR. HonHOUSE moved for leave to intraduce a Bill to amend
ihe Indian Evidenge Act, 1872. He said that the object of this Bill was to
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amend some defects to which attention had been called by the Legislative
Departmont and which were owing o a very-common incident aitending the
passing of new Acts, namely, the total repeal of prior Acts of which it was in, -
;tended to re-enact large portions, and the omission of some “of those ‘portions -
from the new Act. He would only mention in detail the most important point.
This related to the power of  administerhig an ‘oath. Act I of 1872 repealed
the whole of Act XV of 1852. One of the sections of the Act of 1852 con- .
tained the authority on which most of the High Courts in India and Commis-’
sioners, Arbitrators, and other persons actmo in suits depending before them,
administered oaths-to witnesses. "By an accident the scction had not been re-
engcted. Mgr. HosrousE had no such knowledge of the Indian Statute-book as
would enable him to say of ‘his own authority that such a power to administer
oaths did not somewhere exist. -But the Secretary had assured him that he
could not find any such, so far at least as regarded Commxssmnei's and Arbitras -
‘tors, and Mr. HoBuousE thought that the Council might rely on this'assurance.
If such a power. of administering oaths to witnesses was suspended for a .
single day, it might cause great disturbance of the course of justice. And even
.if doubt hung over such a point, it might be very embarrassing. o
The opportumty had been taken to make correctlons of few other errors.
being clerical, or typographical, or mere slips in drafting, but he would not now
enlarge upon them, as the Bill, he hoped, would be publlshed with a full state-

ment of Objects and Reasons, and would, he trusted, be referred to a Select
Committe_e.

The Hon’ble M&. HopHOUSE then applied to the Preslaent to suspend the
Rules for the Conduct of Business.

The PRESIDENT declared the Rules suspendcd

The Hon'ble Mr. HoBROUSE then introduced the Bill, and moved t.hat 1t'bo
refersed to a Select Commmve mth mstmctnoqs to report in a, week

The Motion was put and agreed to.

PENAL CODE AMENDMENT BILL, )

The Hon’ble Mg. HoBRoUSE presented the .Report of the Se;lcct Com-
mittee on the Bill to amend the deﬁmtxon of '

“Coin’ . . | y
Penal Code. 019 containéd in the Ipdnn
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The following Select Committee was named :

On'the Bill to amend the Indian Evidence Aot, 1872,—The Hon'blo Sir
" John Strachey, the Hon’ble Messrs. Bayley and Egerton and the Mover.

The Council then adjourned till the 29th August 1872.

SiMLa,

WHITLEY STOKES,'
The 15th August 1872. }

' Secy. to the Qoot. of India.





