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.dbst1·act of Ute Pi'oceeding8 qf tlle 001tncil qf tile Gove1'n01' General qf india, 
assembled for tlte pwpose of mal:i1tg Laws and Regttlations, fmdet· tlu1 
provisions of the .det oj Parliament 24 ~ 25 ric., cap. 67. 

The Council m,ct at Government House 011 Tuesday, the 7th Apl'il1874. 

PRESENT: 

His Excellency the Viceroy and Governor General of India, G. u. S; I., 
presiding. 

His Honour the Lieutenant-Governor of Dengal. 
The Hon'ble Sir Richard Temple, K. o. S. 1. 

The Hon'bIe.D. H. Ellis. 
Major-Generai the Hon'ble Sir H. W. Norman, x. O. B. 
The Hon'ble A. Hobhouse, Q. o. 
The Hon'ble E. O. Dayley, c. s. I. 
His Highness the MaMraja ot Vizianagram, K. o. S. I. 

The Hon'ble Raja Ram.anlith Tagore. 
The Hon'ble R. A. Dalyell. 
The ,Hon'ble B. D. Colvin. 

ASSAM CHmF COMMISSIONER'S POWERS BILL. 
The Hon'ble MR. HODnousE moved that the Bill to provide for tho exor-

cise of the powers hitherto exercised by the Lieutenant-Governor and Board 
of Revenue of Bengal in the territories forming the Ohief Commissionership 
of Assam, as amended, be passed. He said that the Oouncil would remember 
that the only reason why this Bill was not passed at the last meeting was that 
some objection was taken to the spelling of the names in the Schedule to the 
Bill, and it was on that account that this motion stood over. Now the spelling 
had been subjected to a severe criticism in the propel' quarters. Our Military 
friends with their 11BU8l sagacity had attacked one untenable post, and with 
their usual gallantry had captured it. , That post was Nowgong. With that 
one exception, the spelling had run the gauntlet successfully, and the Bill stood 
as it was. He had. no remarks of his own to make upon it. 

His Honour TO LIEUTENANT-GoVERNOR said, as the hon'ble and Ica.rned. 
member in charge of the Bill had told them, sinoe this Bill was last before the 
Council there had been only one amendment in ita spelling, and that WIUI a 
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very gl'm~t improvement to be sure. The spelJing ofthc 'Word" Nowgong" was 
tt verY' great improvoment upon what it was before, namoly NtiugAon. llut as 
J'cgal'us tho oihol' tlistriets,the n~w 01' compromiseil spelling, bail been left. HIS 

UON'otm WOlllU only say that ill tlw NOl't,h.'Yestel'll Proviuces and in Bengal 
t.he system lmd heen followed of rna,intaining the names of districts according 
to the old Clsto.lllishcd modo of spelling them. Districts wore well.known 
vincel:l. He fouml tlHlt somo of th~ names of districts in Assam were spelled in 
t,\U .. I I~ill in tho now-fanglod manuel': they wel'O spelled in a new manner, with 
certain diaeriticnl mm'ks. It was a mere question whether the Governmont of 
!udia chose to depart from 01' to ,retain the spelling of well-known names of 
distriots, 01' to allow now-fangled modes of spelling upon any system of com-
promise. lIe found that Kamroop, was changed into" Kamrllp," aud Durruug 
was changed into cc DU1'l'uug," If that was the decision of the Govcrumont 
of India ho had nothing more to say, it was for the Government to approve 
0)' otherwise of the comlll'omise. 

The Hon'hie Mn.. BAYLEY believed the spelling now adopted in the Bill 
was the same 8S that used in the mUllS issued by Government, and he thought 
the, Council wore right in adopting it. 

rrhe '.Motion was put and agreed to, 

EUROPEAN VAGRANOY BILL. 
rrhe Hon'ble Mn.BAYLEY moved that the Report of the Seleet Oommittee 

on the Bill to consolidate and amend the law relating to European Vagrancy, 
be taken into consideration. He said that in Oliginally introducing this Bill, he 
had explained that it was not desired. to initiate. any great reform in the prin-
ciple of the measure already ,in existence. It was in fact merely intended to 
amend certain details whioh had been found defective in practice and to con-
solidate the law, which was already spread over two enaotments, into one. 
As he then said, the maiu changes whioh were proposed were three in number: 
they were, first, to amend a slight defect in tho law as to making persons wh~ 
imported European servants in charge of horses responsible for their mainten-
ance after their landing; secondly, to enable the governing officers in oharge 

• of work-houses to maintain discipline j and, lastly, to enable persons who 
deserted from a work.houae, while on absence under a ticket-of-leave, to be 
punished. 

Since tho Bill had been introduced, it had been circulated to the various 
Local Governments, and wc had received. from them, and more particularly 
from the Gov~rnments of Madras and Bombay I a good uui.ny suggestions which 
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• the Seleot Oommittco Imu considered very ollrefully~ and somo of whioh had 
been adopted. The Committee had, for example, in soction two mnondcd the 
definition' of "person of European extraction;" Some (iifficulty was felt under 
the existing dofinition with regard to 'persons who were not of p,Ul'O British 
blood, -although of legitimate doscont. Many of these W01'O virtually in all 
respects as natives of tMs country, and the provisions of this Act were obviously 
inapplicable to them, although t110y came within the technical definition of 
.. person of European extraction." At the suggestion, thorofore, of the Sem'etary 
in tho Legislative Department, a clause had been added to the definition whiob 
provides that it should not include persons commonly called Eurasians 01' Eo.st 
Indians. This, it was hoped, would be sufficient to meet the diffioulty. 

There was another rather curious point, that as the law now stands, 
although a Magistrate might enquire into the cases of vagrants brought before 
him by the Police, yet, if a vagrant came before the Magistrate himself, the 
Magistrate could do nothing until he bad given'the man in charge of the 
Police and so had the man sooured and brought beforo himself. Tho Committee 
had amended scotion five to remedy this anomaly. 

Under clause nine a certificato can be given to enable a vagrant to seek for 
work. It was found t11at sometimes these certificates were usecl by tbo 
persons to whom they were given as a pretext for going about begging. An 
alteration had, therefore, been made in the form of the certificate, by whioh, if 
a person was so found begging, his certificate would become void. 

Then we came to the question of giving the Governors of work-houses sum.-
clent power to maintain stringent discipline. In the clause upon this point' 
whioh formed part of the original Bill, considerable alterations had been made. 
In the :first place, at the suggestion of the Government of Madras, the Oom-
mittee had introduced a modification in the form of the scotion which would 
enable powers to be given not directly to tho Governors, but sometimes to tho 
Govemor under the supervision of the Oommittee of Manngement. In some 
of these work-houses, the Governors were o81oers of considerable standing who 
'\tore in the receipt of higb salaries: in otber cases, the work-honae W88 managed 
by a committee of ofJioers with an 01B.oer ordinarily of the rank of a sergeant, 
and who was in receipt of a very small salary. It had, therefore, been thought 
necessary to enable the Local Governments to give the power intended to be 
given to the Governor, to the really governing body of tbe work-house. 

In the next p~, the Committee had considered very carefully the aoale 
of punishment to be prescribed for breaches of discipline. It had ultimately 
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helln thpught l)ctter to confmc the 8LmmHwy ant.hOl'ity of tho Goverllor of the • 
wOl'k-hoUflC or tllO Committee of Management within comparatively smalllimit.s, 
and to provido tlmt when any really !lorious offence against discipline was com-
mitted, the case 8honlcl be hrought hdoJ'O n :n1ngistl'l1tc, before whom the 
of1:cwlcl' \\'ouM undergo formul t.rial ILnd conviction. In theso last. C11S0S, the 
punishluent which might be awarded would not be carrierl out in the work-
house, as would he ilOIlO in cases ofpnnishment inflict.cd uuder the summm'y 
orders of the OOVCl'nOl' or tho Committee, but in ,Tail. 'l'ho provision made in 
t.he Dill for llUll"ishments under summary order were solitary confmement for 
seven days, solitary confinemcnt. for three days upon a diet reduced to sueh 
extent as the l.AOcal Government should prescribe, hard labour for seven clays 
and rc(tuction of diet as aforesaid for five days. JIe did not t.hink that thcso 
punishments were excessive, but he hoped tllCY would suffice to meet such 
petty breaches of discipline as the Governors of work-houses woulcl ordinarily 
Imve to deal with.' 

There was beforo some difficultiY as to the correct procedure to be followed 
in t.he case of a vagrant. refusing to go l)efore It Magistrate. It had. now been 
provided that a vagrant so refusing might be mTested without a walTant, and 
i.aken beforc a :Magistrate. 

Then with regard to lLny proceeding under Pm1 Vof the Dill, we had made 
an alteration in respect to the decl~ration mentioned in clause five, by which it 
bad. becn made p1'imd facie evidellce that the person under detention was a 
vagmnt. That. was a technical poipt. wlJieh had been left doubtful in the 
original Bill. 

So far as regards the Dill as it now stood. There were one or two pro-
visions which were pressed upon the Committee by the Local Governments, but 
which it had. not been thought proper to adopt. To one of these MR. BAYLEY 
had. il.lluded before, which was that the Governors of work-houses should have 
the power of flogging. This the Committee had not thought necessary, for 
as the olass of persons with whom this Dill would deal were not actual 
'criminals, although to a certain extent they were qua8~criminals, the 
Oommittee did not consider tbatthey should be lightly subjected to punish-. 
ment of this kind. Then, again, the Bombay Government specially urged upon 
the Committee to declare the power of the Government to prescribe that work 
might bo l}crformed in work-houses. Now, the Select Committee thought that 
t.he law lUI it stood was lIufficient to meet that point. The place of confinement 
for vagronts was itself designated as a work-house, and he thought there· should 
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'be no doubt' that it was a place for work. We had moreover given the Local 
Govemment'power to prescribe rules for tho'managemont of work-houses, and 
to enforce obedience to those rules. So far, t4erefore, it soomed to us that under 
the law as it stood tho Local Govcrnm~nt could do all that was neccssary. He 
had looked into tho English law upon the suhject, and found that undol' the 
l~nglish'law' the places of confinement for vagrantR were designated work-
houses, and thero was no spooial provision' for the imposition of work, although ' 
there was a provision in 55 Goo. iii, o. 137. s. 5, for the punishment of pel'sons 

''Who refused to work. It might be said that although, as be believed, it was 
not absolutely necessary, yet it might be safe to give in express terms th~ 
power to impose work. But it appeared to the Select Committee that there was 
considerable objection to minute provisions of that kind, for it was almost 
impossible ,by any amount of forosight beforehand to p'rovide for every similar 
minute necessity that might arise; and if the legislature took upon itself the 
province of determining beforehand and~ of 'providing beforehand for every 
possible contingency, it took away from w~at ought to be the natural discretion 
of the Oourts to interpret the language of the law according to the most 
obvious common sense, and thorofore the Committee had on that account deli-
berately abstained from saying in so many words what every man might 
naturally infer from the language employed to be the meaning and intention of 
the law. 

, Then there was another point which was prossed upon the attention of the 
Seleot Oommittee both by the Governments of Madras and Bombay. They wished 
t.o have the power to deport vagrants whether tho vagrants wished it or not. At 
present they were doported only if they had no ostensible means of living and if 
they wished it. As the Bill was origina.lly drawn by Sir Henry Maine, a clause 
to the effect suggested by the Madras and Bombay Governments formed. part 
of it. But in Committee that clause was struck out, and it was struck out 
on acoount of a doubt as to the legal competence of the Oouncil to make such 
a provision, that was to say, it was a question how far any law to that effect 
would have legal force outside of the ~rritorial jurisdiotion of the Government 
of India. MR. BAYLEY thought it was possible that an Act of this Oouncil 
might have sufficient force in this respect, but at any rate there was a ,very 
serious doubt upon the subjoot; it was therefore considered unsafe to insert 
such a provision in the law. Moreover, although the Local Governmenta whom 
he had. mentioned bad both unanimously asked for luch a clause, it did not 
appear that any real necessity for it existed. He thought the effect of the 
present law was practicnJly suiIlcient, and did in fact get rid of all or nearly all 
of the persons of whom it was desirable to be rid. 

Jl 



RUROl?BAN VAOBANCr. 

M~. BA"LI~r had nothing morc to sa.y as to the detailR of the Din. lie 
had explained all that t.ho Select Committee had done and all that they had 
omit.tecl to do. In all other respoCts the bw was precisely upon the same foot-
ing as 'VhCl~ it, was passell origin:111y l)y the Council. rrhe Bill no doubt was 
one of 11 V(wy peculiar and somowhat stringent nature. It was introduced to 
meet an evil which had grown almost intolerahlo--one which had interfere!i 
nmt.erinlly with tho police of the country, and whieh was not only a scandal, 
hut 11nd n]mo~t assumed the dimensions of a llolitical eml)arrassment. It. 
,vus not until, upon all these grounds, the question was absolutely forced upon 
the ilOtice of Government that action was taken in the matter. The sub-
ject was very attentively eonFJi!le~ed when the Bill was originally introduced. 
r.rhc Government of India hnd since watched the operation of tho law very 
carefully, alld had required from all the Local Governments minute peliodical 
returns of its operation, and h~l invited suggest.ions for its amendment. The 
amendments which the Solect Oommittee had thought fit to make were all the 
results of those suggestiolls. But as to the main principles of the Bill, it· re-
mained intact. The alterations suggested were only in the details, and he 
thought 110 might fairly say that he hoped that this Bill, as the law had hitherto 
done; would work well. It had not only checked in a very great and material 
degree what at one time was a serious and growing ovil, hut it had also 
worked in a manner which had been very humane, and had operated very 
muoh to the benefit of the very unfortunate class of people of whom it 
treated. 

His Honour TIlE LIEUTENANT-GovERNOlt said he had not had an oppor-
t.unity of studying the details of this Bill, but he wished to add his testimony 
to this, that he thought the present law did require amendment. He was 
satisfied that the matter was in very good hands, and he trusted that the 
amendments supplied by this Bill would be such as were wanted. He might, 
however, say that he was not prepared to go to the length which the 
hon'ble member in charge of the Bill did, 8Jld say that the present law had 
worked woll. He was sorry to say that the practical working of the law 
had been attended with very considerable difficulty; very considerable 
-diffioulty had been experienced in regard to the people Who were not to be 
traiisported 'under the Bill, aild considerable questions and considerable 
correspondence and difficulties had also arisen in regard to the people who were 
to be transport.c(l, and HIS HONOUR must express his regret that tho hon'bla 
member in chargo of tho Bill had not seon his way to comply with the recom-
mendations submitted by the Governments df Madras and Bombay, because 
in thia Presidency also difficulty had b~n felt in regard to those who were 
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not willing to be transported. Here in Oalcutta it had come to this that we had . . , 
filled our jails with vagrants: we had got them into jail, but we had not been 
able to get rid .of them. In two or three cases we had been obliged to 
accept their promises of future good behaviour and had lot them go free. 
Under these circumstanoes, HIB HONOUR should have boen very glad if the 
hon'ble member had· been able to accept the recommendations of the Madras 
and Bombay Governments and given a power of deportation in these oases to the 
Local Governments.. It was the very greatest possible evil that men of the 
olass whioh this Bill affected should enter and go about this country in the 
way they did. disgracing their country and disgracing the British name. HIS 
HONOUR thought it most desirable that there should be sufficient power given 
by the Bill over these men. However, he hoped that the amendments, so far 
as they went. would be found good, always excepting the one point with 
which the hon'ble m~mber in charge of the Bill regretted he had. not power 
todenl. l 

• 
The Hon'ble MR. HOBllousE said that with referenoe to the point which 

had just been mentWned by His Honour the Lieutenant-Governor, he was 
particep. Cf-imini8, if there was any crime in the matter. He entertained con': 
siderable doubt as to the power of the Council to pass such a law as was asked 
for. The matter had been fully debated when the existing Act was passed. 
and Sir Henry :Maine then intimated his' opinion that the Oouncil had no 
such power. MR. HOBHOUSE was disposed to agree with Sir Henry Maine. 
He did not mean to say that the question was not arguable, but he thought the 
balance inclined to the negative. Our power was to legislate for persons in· 
British India. British India was a place within certain limits. and it might in. . 
elude the usual distance of three miles or a cannon.shot from the shore; but 
when you got beyond that, our laws had no binding force upon European British 
subjects, and it was for Europeans entirely. and European British subjects 
principally. that this law was intended. TIe thought we might find ourselves 
8ubjeot to considerable embarrassment if a question as to the validity of our law 
were raised by a person who had got beyond our territorial limits. ne believed 
it would be wiser. as this legislature was not a sovereign legislature. but was 
confined to certain limits defined by its charter. to keep within those limits; 
and if we had a grave doubt in a.ny matter, it would be better to abstain 
from passing a law with regard to which such doubt existed.. 

Looking aJ.so at the matter from a practical point of view, he did not be· 
lieve that such a provision could work. It was quite true, as the Lieutenant-
Governor had said. that there was considerable embarraaament in working the 
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Ill\\, even ItS it stood. Vfe had eomplaints from Liycrpool, from the :M:auritiu~, 
from Aust.ralia; in fact peoJ,le tell us that they do not'want our vagrants any 
Inore thnn wo want tllCill oUfflc!ves. Now, if you sent a man to a place to 
whieh 1.Ie wislw(l to go, he wu~ likely to tind some friends or some occupation 
foJ' ,hin18cll', and you had s(nne guarautee for his good behaviour; but if you 
took a Hum away lly force fl'om whore he was and sct him down in some place 
whore he did not wish to go, what likclihooc1 was thcre that ho woulcl carll 
hi!:l hread honestly when there? rl'hero appeared to l\fIt. IIoBHolJsn to bo no 
more smc wayoi: driving people into the cOllmi!:lsion of crime than taking 
thorn l)y force from hence and puttillg them down on some shore where they 
did not want to go. 1.'hat was aeomse which, he thought, must get us into 
trouble greator than the trouble wc now lwd. r:I')ICSO were tho I'e:lsons why he 
ol>jectcd to 1,1.10 comse proposed by the Local Governments, and he believed 
they had received the assent of his colleagues on tho Select Oommittee. 

The Motion was put and agrced to. 

'rho Hon'ble MR. BAYLEY said, that before moving the nex.t, mot~~n, he 
wished to ask lIis Ex.collency the President's assent to move a verbal amend-
ment in !;cetioll three, clause (a) between the wonls " New Zealand" and" ortlle, 
Oape Oolony." Since the :Bill had been drawn the Secretary had asoertained 
that the Oolony of Natal bad beeu'separated from Oape Oolony, and what lb. 
:BAYLEY proposed was morely to insert the word" Natal" after" New Zealand." 
Ho did not think there was nny objection to the amendment, and as it was a 
purely yerbal one, perhaps it could bo made without necessitating the postpone-
ment of the next motion. 

'1.'ho Motion'wa& put and agreed to. 

rrho Hon'bIe MR. BAYLEY applied to His Ex.celleney the President to sus-
pend the Rules for the conduct of business to enable him to move that the Dill 
be passed.. 

nis Exoellenoy TllE PRESIDENT observed that it was not necessary to 
suspend the Rules, unless any member had an objection to the motion, which 
the llresidcnt should consider a valid objection. ' 

The Hon'ble MR. DA YI,EY then moved tbat the Bill &8 amended together 
with the amendment now adopted be passed. ' 

The Motion was put and agreed to. 
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BOMBAY REVENUE JURISDIC'fION DIlj:L. 
The Hon'ble MR. ELLIS presented the preliminary l1eport of the Select 

Committee on the Bill to limit the jui'isdiction of the Civil Courts throughout 
the Bombay. Presidency iu matters relating to the land-revenue. He said 
that though he had no motion to make, he begged permission to ma.ke a few 
remarks, and to explain the alterations that had been made in the Bill. He 
would premise that a great many petitions had b~en presented against the 
principle of the Bill. With two 01' three exceptions the whole of these peti w 

tions were in precisely the same words, and had ~vidently a common origin: 
they did not, therefore, carry so much weight as if they had been the spontaneous 
productions of the different districts and associations from which they 
came. Still he recognized among the signatures the names of many of 
the Native community for whose opinions he had much regard, and he should 
be sonoy if their representations were set aside without due deliberation. 
In this case, full consideration had been given to all that had been urged. 
but the objeotions taken had in no way shaken the conclusions previously 
arrived at. The present.ation of a report was not the proper occasion to go 
into all the arguments for and against a Bill. lb. ELLIS desired only to corw 

rect some misapprehension on one or two points. In the first place, it was a 
mistake to. suppose that this was a quasi-private Bill. The Bill had been prew 

pared on the motion of the Bombay Government; the principle had been 
discussed and approved by the Government of India, and he had been re-
quested to take charge of the Bill and bring it before this Council. He might 
add that he had had the advantage of consulting the learned Ohief Justice, 
Sir Richard Couch, and that this high judioial authority, whose opinion 
carried great weight both from his position and from his special local 
knowledge of the Bombay Presidency, had expressed his full conourrence 
in the principle of the Bill, and had approved of the form in which it was at 
present framed. 

In the next place, there was misapprehension as to the scope of the Bill. 
To correct this, he could not do better than refer to a pamphlet published by 
Mr. Shammo VithaI, a pleader of the High Court of Bombay, who had favoured 
4im with a copy. The object of the pamphlet was to show how injuriously the 
measure before the OOunoil would affect the right of the people to appeal to 
the Civil Oourts for redress of wrongs in1licted by revenue officers, and to this 
end the compiler had collected together twenty-Ave decisiona against Government 
passed by the Courts within the last ten years. Now he (MR. ELLIS) had ana-
lyzed this collection. Betting aside one case, of which the report W88 too meagre 
to enable him to judge, he found that out of the remaining twenty-four cases 
cited, there were only two of the class which would, by the passing of this Bill, 

tI 



9G BOl1fB.dY REVENUE JURISDIOTION. 

he llxdudcd from the cognizance of the Courts, nnd of these Olle was the case of 
Wamnaji Sadal'liv AO frequently referred to. Thus it' would be obvious that it 
Wl\S by no men-us the design of tho present Bill to give revenue officers complete 
immunity from being sued in tho Civil Courts, and it would be also secD. 
t.hat untill'ocently thcro had not beon in the cow'se of many years any casos of 
the dass t.o be excluded. Botb the two decisions ah'eady referred to were (luite 
reccnt, and it was owing t.o a number of cn.ses of the same class having lately 
arisen that the neeessity for legislation became apparent. 

ITo would now briefly mention the modifications made by the Select Com. 
mittc(l, which were numeroUB, though the principle of the Bill had been 
maintained. The original preamble bad been altered as being no longer 
appropriate in consequence of the change in framing the essential section of 
tho Bill. This scction (8) had now been based on the section of the Revenue 
Bill recently passed for tho Nortb-Western Provinoes, providing for the exclu-
sion of the Civil Courts from cognizance of certain matters. That section 
was passed without any expression of dissent either from the Councilor from 
t.he publio, and it bad now, by the modifications made by the Sele~t Com-
mittee, been adapted to tbe circumstances of the Bombay Presidency. A 
comparison, however, would show that the North-Western Provinces Act 
was thc more stringent, especially in excludblg tbe Courts from cognizance 
of disputes between private parties mter Be regarding revenue or rent. These 
Buits tbe Bombay Courts would continue to entertain. On the same principle, 
the Soloot Committee bad. omitted clause (c) of section three of the original 
draft-a clauso framed in accordance with the law in what had been termed 
" the newer districts" of that Presidenoy. This omission left power to the 
Civil Courts to deal also with complaints of exaction by district and 
village officers. 

On tbe other hand, some additions had been made to the Bill, as 
introduced. A sootion bad boon ndded to provide for an appeal to a Com-
missioner from the orders of an executive officer. Moreover, follOwing 
the precedent of the IWvenue Bill of the N orth-Western Provinces, specifi.o 

. reference bad been made in the present Bill to village officers and servants, 
whose appointments and official remuneration the Courts would not be at 
liberty to dis0US8 i and, indeed, so far as conoorned both the official lands and 
the cash payments held by these persons, the jurisdiction of the Civil Courts 
was probably sutioiently barred under the ulsting law. 

..A.s. these ohanges were of. aom~ importance, the Select Com,mittee bad 
rooommended the republication of the amended Bill. He had no motion to 
make at the prcaent stage. 
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HIGll .COURTS CRIMINAL PROO~DURE AND PRESIDENCY 
POLICE MAGISTRATES BILLS. 

Tho Hon'hle MR. HOB HOUSE presented the Report of tho Select Com~ 
mittee on the Bill to regulate the Procedure of the High Courts in the exercise 
of their Original Criminal J urisdiotion, and for other purposes. He pointed out 
that the notice intimated that he had also to present a supplementary report, 
but for certain reasons turning on matters of form he wished not to present 
that'supplementary report, but to substitute a motion of whioh notice had 
been circulated though somewhat late in the day. Upon the report that ho 
presented, he had no motion to make, and would have made no observations if it 
were not that it contained one important matter to which he thought the 
attention of the Counoil should be drawn, and beoause it contained the reason 
why he was about to make an irregular motion for presenting a new Bill. The 
matter to whioh he referred was an alteration in the constitution of juries. 
He was not going to argue the matter here. The Committee had recommended 
that the Bill be republished, and on its being republished, he had no doubt 
that there would be a great deal of oritioism and of controversy. Be would 
now only say that they had received very strong repreaentations 88 to the 
extreme bur,den that service on juries laid upon residents in Oaloutta. It W88 
from Oalcutta they had heard~ because here we were in Oaloutta and within 
reach of those who are interested in the question; but he supposed that the 
burden was not le88 in the other Presidenoy towns. There soomed no reason 
in the nature of things why the number of the jurors in the Presidenoy towns 
should differ from that in the MofUSBil, and the Committee therefore oonsidered 
that the easiest way of giving relief from the burden was to lessen the nUmber 
of . jurors. They had also received several express opinions to the dect that 
jurors might be conveniently reduoed in number, and opinions also that the 
rule about llD8.J)imity might be dispensed with in the Presidency towns .. 
it had been in the Mofussil. The Oommittee then propOlOd to make the altera-
tions set forth in paragraph 11 of the report. The proposal wu this-

It A verdict of guilty or Dot guilty, .. the cue may be, IIhalI be delinnd either .heIl 
the jury are unanimoua in their opiDioD, or wbea .. lII&I1y .. U are of oae opiniora aDd tbe 
Judge agrees with them. 

I, When the jury are iatimed that thq will DOt be 1IIIUIimou, bat. of them .... of au 
opinion, the fo~ shaD 10 iDform the ladp. 

It If the Judge cliagneI with the majoritJ, he IIha1l the &charge the jury. 

It If there .... Dot 10 many .. lis ...... ill 0JIiIai-, tile 1-.. Iball, after ......... 
of IUCh time .. he thiDb 1'fJIIIQIIab1e, cIidIarJe tile JarT.n 
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'rhe' Council would sr.c thnt, instead of the l)l'esont. law of unanimity, t.he 
Committce proposed 3, mle thnt six out of the nine, . and the J udgf.l should 
eoneur to secure a verdict. Otherwise the jury should 1)0 discharged. 

'rho ot.her part of tho report which· MR. IIonliousE would mention 
was that whicb rceolillnended that the Bill should be cut into two. When 
IH.~ intro(luced the Bill into the Council, he explained t.he two parts. It was 
t.hought at first tllat as the whole related to criminal procedure and to the 
Presidency t.owns, it would bc convenient to join the two into one Bill. It 
was found, however, tllat different discussions arose, and that difl'erent persons 
were interested in the two dill'orent l)arts; and, in all probability, one part 
might be advanced with considerably greater speed than the other part. We 
bad therefore thought it better to cut the Bill into two, and we proposed to 
treat the first part of the mn, which was also tho part indicated by tho title, 
lUI representing the original Bill. 

As to the other half, in point of form it should be introduced as a llew 
Bill, :1nd he should ask lIis Excellency the President to suspend. the ruieA of 
bus: ness and to allow him to introduce it that day as a llew Bill. The 'Oouncil 
would see 1;hat this was a pure matter of form, and that in point of substance 
(wel'ything had. been· done that. was l'equisite. The Committee had drawn 
a supplementary report to the original report on the High Oourts' Criminal 
}.11:ocedure Dill. That supplementary report showed how they Imd dealt with the 
second part of that Bill-the part which l'elated to the Police Magistrates in the 
Presidenoy towns. TIo would beg the Council to take that supplementary 
report as being in effect the Statement of Objects and Reasons to the Bill which 
he should now ask leave to introduce, and which he should subsequently introduce. 

He bad explained to the Oouncil, when he introduced the Dill, that with re-
gard to the practice of the Courts of the Police Magistl'8.tes, the subject was one 
of which he could not Ilfetend to have any personal cognizance. Probably 
not many of the Council could have suoh cognizance. He did not suppose that 
any body eould say of any part of the Oode of Oriminal Procedure that it 

• was or was not expedient to apply it to the procedure of Police Magistrates in 
the Presidenoy towns, exee{)t p.ersons who had had experienoe as Police Magis-
trates of the Presidency towns. For that reaaon the Dill as introduced had 
followed closely the suggestions of the l;))1ly gentlemen who had sent in any 
detailed suggestions. These were the. 8ugg08tions of the Police Magistrates 
of the town ot Madras who llad bestowed great pains in going through the 
Procedure Code and pointing .out the parts which seemed to them applicable 
to tho business of Police Magistrates. The suggestions were sent up with the 
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approval of the Government of Madras, and fonnr.d the basis of the socond 
part of the Bill. Since tho introduction' of the Bill, further suggestions 
had hecnmade by the Madras authorities, who had again been ca.l'efully 
considering the subject. Those suggestions were principally in the dll'(lction 
of excluding portions of the Criminal Procedure Code from application to 
Police Magisb'8.tes. ,The Committee did not feel themselves quite compotent 
to deal with the matter if unassisted, and MR. HomIOusE would explain 
exactly what they had done. They had put themselvC8 in communication 
with Mr. Diokens, theP~lice Magistrate, and that gentleman had, with great 
kindness and pains, been going through the whole matter. He had given up' 
some of his valuable time by attending the Committee, who had examined the sug-
gestions of the Madras Magistrates with him. Therefore, the Committee had a 
,valuable critioism upon those suggestions, the bulk of which had been adopted. 
That was the substanoe of the Bill which llR. HOBHOUSE now asked leave to 
introduce. . The whole of the details were sllown in the report, but he did not 
know that there was any detail so important that he should specially point it out 
to the Oouncil. He now moved for leave to introduce the Bill to extend certain 
parts of theOode of Criminal Prooedure to the Courts of the Police Magistrates 
in the Presidency Towns. 

The Motion was put and agreed to. 
The Hon'ble Mn.. HOBHouSE also applied. to His Excellency the President v 

to suspend the Rules for the Oonduct of Business . . 
His Excellenoy THB PRESIDENT observed that it appeared to him that the 

rules of the Council had been substantially complied with, with regard. to the 
. Bill, and therefore it was nothing more than a matter of form to suspend the 
rules on this oooasion. 

The Hon'ble lb.. HOBROU8E then introduoed the Bill and moved that it 
be referred to a Select Committee with instructions to report in two months. 

His Honour TRB LDl1TBNANT.GoVBUOB u.id he was inolined to think that 
the Committee had done very wisely in cutting what was !lne Bill in~ two 
Bills. He thought that it had been rightly explained that one part of the 
Bill referred to matters and places beyond the Presidenoy towns, and that the 
other portiOD was collflned to the Presidency towns. 'rhe second part of the 
Bill dealt with a very important question, which was not quite Bumoiently 
treated in the original form of the Bill. Therefore, be thought the Committee 
had done wisely in dividing the Bill into two parts. He could not, however, 
say that be was prepared to follow the bontblc and learned member in oharge 
of the Bill in all the observations he had made. 

, 



100 1110n C(H/ll1'S OH]]UINAL l'ltOCB1) VitE. 

Wit.h l'egard to the fil'stpurt of what was o~'iginally" one Bill, ho hacl 
ouly that. day seon the report of tlie Select Committee; but he waH inclined 
t.1l think t.hat· tho ItmmJdmclits . Pl'oposecl woro good amendments.: With 
rega.rd to the ()lH~81ion of the numhOl: of persolls of which a jury should be 
(~omposed, 110 quite agroed with tho hon'ble uwmuer in ohal'ge of th~ 13iU 
that it was desirahle that the numher Illiouid be reduced. HIS HONOUJt 
)ul.(l said that he had only seen tlte repol't of the Committee that morning, 
and lu: spoke from memol'Y and without, book when he saic1 that his imprHs-
sion wa.s thi1t, in the Courts of tho interior the numher of a jury was not 
.fixod at niuo, but iL might ho fixed by order of the Locnl Government at nino, 
slwon or five. His own opinj9n was that nine was an unnecessarily la,rgo 
llumllOr, and might hll l'educed, and he believed t.he number bad. been reduc.('d 
in most of the districts in Bengal. '1'herefore, he ventured to suggest· tlmt 
jf a fixed number should be taken to form a i jury, seven would, probably, be a 
morc convenient number than ninc. 

Tben: witll regard to tho question of Ullanimity, HIS HONOUR had a good 
· deal to do with the working of juries in England, and had carefully observed 
the- working of tho English systenl. His practical belief had been ~l'om an 
English point of view, t.lmt in the gl'cat majority of cases in whieh there was an 
uUl'easonable difference of opinion, only ono· juror differed from the others, 

• and taking the question from an English point of view, his opinion inclined 
towal'dsthc view that if the whole of the jury, except one, was unani-
mous,the verdict should be Ilcccllted, 'l'hat was to say, that in the case of 
there' being obly one dissentient in the jury, that one dissentient should be 
non-effective. Ho was inclined, bowever, to believe tbat the view taken l)y the 
Oommitteethat two· thirds of the jury, with tho concurrence of the judge, 
should be entitled to give a verdict, was a very reasonable and good proposi-
tion, and well worthy of the considel'a,tion of the Gouncil. 

HIS HONOUR was s01'ry to see that the first part of the 13ill was post,poned 
iJl,definitely for future consideration. and that the second part of the Bill was 
.still in a very inchoate state. This Bill had been a long time 'before the 
Counoil .. We who. were interested in the Bill thought we had done some-

• thing. tow8.rds its maturity . when we obtained the consent .two years ago 
of the hon'ble member w110 iately occupied the scat of his hon'ble friend 
opposite, to stand sl)onsor to tho Bm. But he l'Cgl'ottcd to see that' the Bill bad 
beon somewhat neglected, and that it had dl'agged on a somewhat ill-nw-tured 
and unco.red for existence. Now he trusted that the hon'ble member in charge 
was inclined to adopt the Bill as his own. and that it would now be propedy 
nourished and brought up. 
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With regard to the second pa.rt of· the Dill, to whioh t.he motion 
lJcfore the Counoil was spoeially designed, HIS HONOUlt might say that ho diel 
not' think that the Bill had yet a.ttained anything like the shape which it 
deserved to attain. Cert.ain parts of the Oliminal Procedure Code were dcclnrod 
aI'plicable to iho'Police Oourts of'the Presidency towns, but he did not find 
that any provision was made for those parts of the Police procedure whioh di(l 
not come within the soope of the parts of the Ol'iminal Pl'oceduJ'c Codo which 
werc proposed to be extended. Provision was wanting in tho Dill for tho rest 
of the procedure of Police Oourts. lie thought that the clauses of tho Dill dill 
not. touch what he had persi!ltently pressed upon the Government of Indm 8.8 

his opinion, namely, tllat there was that floating undefined English law which 
reu-dered the 'prooodure of these Courts altogether uncertain, altogether obscure, 
and 01togethe1' beyond the powers of the publio to compt·cbend .. 

The English common law in the country of its hil'th to which it was 
adopted by long practice, was no doubt in some respoots a good law. :But 
when you came to extend it· to another country under a different state of 
things, it was a most obscure ah'ything. On a former occasion he showed 
that the English law which prevailed here was not the Dlodern English law. 
nnd not either the ancient English law, but something which was introduced 
bit by bit in a manner which no mortal could undel'Stand bet\veen the years 
1750 and 1800; and we were DOW still in t~t stage in which no mortal 
could say what was the English law which now prevailed in Oalcutta. 
He should be sorry to see now any Dill pa.ssecl which would leave the 
law in that extremely indefinite state. He was willing to concede that 60 

far as the first part of the :Bill went, it was a fair measure of reform. :But he 
hoped that a great measure of this kind after several years of growth would 
not be p~sed without being made ~orthy of the time. and labour whioh hall 
been bestowed and which would be bestowed npon it. Ho trusted that the 
hon'ble memher having taken charge of this neglected st.el)-ohiM would make 
it still more worthy of his name and reputation, and would settle by it th(~ 
whole criminal procedure of the Presidency towns; that we should get rid 
of some English notions which were to be found existing amongst US in such 
omces as that of Sheriffs and the like, amalgamate the whole duties of 
COroners with those of .:Magistrates, and give a 8UCCinCt procedure and a writ-
ten and a sensible guide to the criminal procedure of the Presidency towns. 

The Hon'ble :MJL. HOBHousB said in regard to the delay in introducing tho 
Dill, be thought the Lieut.enant-Governor must have forgotten. that up to a 
short time before ita introduction we were in correspondence with the Local 
Governments about it. ne believed he was correct in saying that that 
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corl'cHponden(',~ was commenced at, the requcst of the Bengal Government. Ii 
was truc Ul!Lt tho Lieut.euant-GoVCl'nOl' had ut'ged the Legislative Depal'tmcn t 
and MI~. HOUUOllSB ])el'f>onally lo go 011 wilh the 1ml, but the answer was 
t,hat we must w~~it for the opinions that had been asked. It was u. matter of 
difficulty requiring special and local knowledge, and it wouta not have been 
wise to go on WiUl the Bill before they were ill possession of the materials 
which were ncce8s11,ry to a full and proper treatment of the matter. He 
was not eonsciOlul of any neglect in his Department. When he introduced 
the Bill, he 11M been I~t the pains to explain the lapse of time between obtain-
ing leave to introduce tbe Bill and its actual introduction. He could only 
coincide with the I ... icutenant"-Oovernol"s hopes in this matter and wish 
they might be realized. If the Bill was a step-child, it should, at all events, 
receive as much attention as though it were a natural child. 

'Vith respect to the observation made by the Lieutenant-Govcm9r as to 
t,he incompleteness of the second Bm, lb. HODHOUSE was not awal'c that 
there was any part of the criminal procedure of Police Magistrates" in the 
Pre~idency towns wbich would be left unprovided for by the present measure. 
If there was, we must call the attention of the Police Magistrates to it, 
and ask t.hem what it was which went on in their Courts with respect to which 
they would not find a guide in the present Bill. As at present advised, he was 
. not aware of any necessnry provisions which were not included. in the Bill: 
when he was told what they were he would promise to give them his best 
attention. 

'1'ho Motion was put and agreed to. 

BURMA COURTS AOT AMENDMENT BILL. 
The Hon'ble MIt. nOBaousE also moved for leave to introduce a Bill for 

the further amcn(lment of the Burma Courts Act, 1B72. He said that the 
Bunna Courts Act was before the Council during the course of the year 1872 
and had already been amended by Act I of 1873. It was an experiment setting 
up new machinery; and from time to time, as the machinery became clogged • 

• it would require some fresh legislation to make it work smoothly. AsvariouB 
wants were discovered. they. would be considered. and the Act amended.. The 
pl'CRent occasion for amendment was this. The Act estahlished a great many 
Oourt!';. 'rho lowest. was the Court. of t.he Extra-Assistnnt Commissioner of tbe 
thir(ll,lo,ss who had jurisdiotion up t,o n certain value. The next was the Court 
of the Extrn.-Assistunt Commissioner of G. bigher class and the Assistant Commis-
aioo(\l' with power to try a. bigher class of suits. The third was the Oourt of the De-
puty Commissioner having jurisdic~on in ullsuits of all values, and receiving ap-
pt'ub fl'om the first and second gl"adcs of Courts. As to tho,t a difficulty had arisen. 
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The Act followed the principle of the other Ads }laSSOO for establishing 
Oourts of judicature in other parts of the cOuntry. 1t entrusted the disoharge 
of the higher judicial Courts to the officers iI1 whom was reposed the duty of (lis. 
cbarging the higher executive duties. In the meantime, in dividing the terri. 
tories of nurn~a amongst the executive officers, it was found not convenient 
to have 80 high an officer as the Deputy Oommissioner, the ohief executive 
officer in all districts. It was also foun(l inconvenient in some oases to have 
appeals from the two first mentioned grades of Omlrts lying to the Deputy 
Oommissioner, who might not even be in the distriot in whioh those Oourts 
were sitting. Therefore, .the Ohief Oommissioner desired to be empowered to 
confer upon tho officer (whatever might be his title) in ohief executive charge 
of any' District the appellate jurisdiction now exercisooble only by the Deputy 
Oommissioner. That was the main reason for the present Bill. . 

At the same time opportunity would be taken to relie1'e the Recorder of 
Rangoon from oomplying with certain requirements under the Oriminal Pro .. 
cedure Act, which at present compelled him to observ'e certain minute points 
of practice and to perform certain duties f~om which the High Oourts were 
relieved. The opportunity would also be taken to revive certain Aots which 
the Burma OourtsAct had repealed, and whioh it was now found were wanted. 

The Motion was put and agreed to. 

The following Select Committee was named :-
On the Bill to extend certain parts of the Code of Criminal Procedure· 

to the Oourts of the Police Magistra.tes in the Presidency Towns.-The Hon'ble 
Messrs. Ellis, Bayley and Dalyell and the Mover. 

The Council then adjourned to Tuesday, the 21st April 18740. 

CALCUTTA., } WHITLBY STOKES, 
Heoreta,.., to tM Government qf India, 

.Legt.latiH Dept. 




