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Abstract of the Proceedings of the Council of the Governor General of India,
assembled for the purpose of malrmg Lcws and Regulations under the p? 0-
visions of the dct of Parliament 24 & 25 Vict., Cap. 67.

The Council met at Government House on Tuesday, the 4th February 1873.
PRrESENT:
Lis Excellency the Viceroy and Governor General of India, 6. . s, L,
presiding.

His Honour the Lieutenant-Governor of Bengal. -

The Hon’ble 8ir Richard Temple, k. o. s. 1.

‘T'he Hon’ble B. H. Ellis.

Major-General the Hon’ble H. W. Norman, c. B.

The Hon’ble A. Hobhouse, Q. 0.

The Hon’ble E. C. Bayley, o. s. 1.

The Hon’ble F. 8. Chapm.a.n.

The Hon’ble R. Stewart. .

The Hon’ble J. R. Bullen Smith.

The Hon’ble R. E. Egerton.

His Highness the Mah4rdjd of Vizianagram, K. o. 8. I.

The Hon’ble J. F. D. Inglis.

The Hon’ble R4j4 Raméndth Thikur.

The Hon’ble Rijé Raménith ‘Thikur made a solemn declaration of
allegiance to Her Majesty, and that he would faithfully fulfil the duties of his
office,

OATHS AND AFFIRMATIONS BILL.

The Hon’ble Mr. HoBrOUSE introduced the Bill to consolidate the law
relating to Oaths and Affirmations, and moved that it be referred to a Select
Committee with instructions to report in a month. He said that, bhefore
introducing this Bill, he: would explain its nature and objects. When he
obtained leave to introduce the Bill, he mentioned that it was simply a measure
of consolidation ; that the law was scattered about some dozen or more different
enactments, and that it was desirable to bring i{ all into one document. 8o
far as regards the subject of judicial oaths, the Bill still retained the character
which he gave to it when he obtained leave to introduce it. A clause relating
to official oaths had been added, but, for his present purpose, he wonld ask the
Council to put that clause entirely out of their minds, and to consider the

Bill as relating simply to judicial oaths.
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The Bill might be divided into {wo parts, one relating to the nature and
cffect of an oath, and the other to the power to administer it. That part which
related to the power to administer an oath consisted of section 4, and the rest
of the Bill related to the nature and effects of an oath. He would take the
‘latter part first, that being the great bulk of the Bill. Now, our law on this
subject was derived from the English law, with some modifications suggested
by the circumstances of India, The law of England was peculiarly jealous
that every witness should take an oath before be was admitted to give evidence.
That used to be, up to a recent period of our history, the universal rule, that,
without an oath, there could be no evidence whatever. If evidence was found to
be given without an oath, the evidence, with every proceeding founded on it, was
void. * Gradually, slowly, reluctantly, under considerable political pressure,
some relaxations of that rule were made, and a Statute was passed for the pur-
pose of relieving the consciences of the members of particular communities,
who had an objection to take oaths. The form of oath, at least ever since the
decision of the well-known case of . Omichund v. Barker, was to be such form
as woul be most binding on the conscience of the witness; but oath there
must be, otherwise the evidence could not be received. Now that law we im-
ported into India, and the general rule here was exactly the same as the general
rule in England ; but exceptions were engrafted upon it. There were three Acts
of Parliament still in force, which provided for the cases of Quakers, Moravians
and Separatists ; and " Mr. HoBHOUSE thought that was the only relaxation
made of the general rule up to the year 1840. But, at that time, it had been
found that the taking of an oath was highly objectionable to the Hindis and
Mubammadans, and Act No. V of 1840 was passed for the purpose of proe
hibiting the administration of oaths to persons belonging to. those- com-—
munities, a form of solemn affirmation being substituted instead of an oath.
That privilege, or that peculiar law, was extended further, in 1863, by Act No.
XVIII of that year, section 9, the details of which he need not mention. 8o
the law remained down to last year, when Act No. VI of 1872 was passed. That
Act introduced two very important alterations. One was this, that every witness
who objected to take an oath might, instead, make a”simple affirmation; and
- the other was that, notwithstanding any irregularity in the administration of an.
oath, or any irregularity in the making of an. affirmation, or, in fact, any irre-.
gularity in the form or method of taking evidence, the proceedings should be
valid. Another alteration was ictroduced, probably of less importahce, because
Mr. HonHOUSE imagined it applied only to a few cases. Act V of 1840, which
was the Act that prohibited the administration of oaths to Hindtis and Mubam-
madans, was modified in this way. It was provided that, if a witness was willing
to take an oath ina form peculiarly binding upon his own conscience, it should
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be competent to the Court to administer such an oath. That was the present
state of the law. ‘The general rule, if anything could be called general which
excepted Hindis and Muhammadans, remained the same as before. With
regard to Hindis and Mulammadans, it was forbidden to administer oaths
to them, except in those special cases in which a witness himself was willing
to take an oath ; and it was provided that irregularity should not affect the

validity of the proceeding.

-Now, he believed that this Bill exactly expressed the present state of the
law. Section b specified the persons by whom oaths and affirmations should be
made, and they were the persons by whomn they were to be mace now. Sec-
tions 6 and 7 gave formule of oaths and affirmations. Those formule were
taken from actual practice, and were the formulwe used at the present moment.
Section 8 embodied the law as to Hindds and Muhammadans, and all persons
having an objection to take an oath ; and that, he believed, was exactly the ex-
pression of the law as laid down now by Act V of 1840, Act XVIII of 1863

and Act VI of 1872.

- Sections 9, 10, 11, 12 and 13 corresponded to a single section in Act VI of
1£72, namely, section 4, which was the section which enabled volunteers to
make oaths in special cases. Section 14 provided for the case of affidavits,
which was provided for by one of the sections of Act XVIII of 1868, and
section 16 re-enacted section 6 of Act VI of 1872, by which the validity
of proceedings was affirmed, notwithstanding any irregularity in the mode of
taking evideance.

Now, he returned to that part of the Bill which related to the power of
adwinistering oaths, and the whole of that was contained in section 4. There,
agoin, our law was derived from the English law. As that law attributed great
importance to the effect of an oath, so it was equally jealous that the oath
should be administered by a person who had due authority by law to administer
it; and there had been much litigation and much- legislation on the subject.
There must be, at this moment, he thought, a score of Acts, perhaps more, on
the English statute-books, expressly conferring upon different officials the power
of administering oaths. It had happencd that a whole Bench of English
Judges had been equally divided in opinion upon the question whether a
British Consul residing abroad could or could not administer an oath. The
importance of the power, and the necessity of providing for it by express
law, was strongly exemplified in England a short time ago, when an
Act was passed to enable Committees of the Ilouses of Parliament to



. 110 0ATIS AND AFFIRMATIONS.

administer oaths, Nejther Committees of the House of Lords, nor’ Com-
mittees of the House of Commons, nor the House of Commons itself, had
the power to administer oaths. The House of Lords could, because it was an
ancient judicial body, deriving its powers from times anterior to legal memory,
.and administering them by express or presumed grant from the Crown; at all
events, from custom. But that power had néver been extended to Committees.
So it was found that, if witnesses did not speak the fruth, they could not be
punished ; and if they did speak the truth, and it was published and hurt the
feelings of anybody, an action might.be brought for libel. To remedy those
inconveniences it was deemed necessary to pass an Act of Parliament : and one
" was accordingly passed, in the year 1858, which enabled Committees of both
Houses of Parliament to administer oaths, The Indian law had followed the
Inglish law on that subject. There were a number of Regulations and Acts
passed in India, expressly conferring the power of administering oaths. Nor
did Mr. HoBHOUSE suppose it had ever been thought that a Judge or any other
person had the power of administering oaths, unless expressly authorized to do
so by law. He found the law recognized in the Penal Oode, section 191, which
related to false evidence. It defined the giving of false evidence thus:—

% Whoever, being legally bound by an oath, or by any express provision of law to state the
truth, or being bound by law to make a declaration upon any subject, makes any statement
which is false, and which he either knows or believes to be false or does not believe to be true,
is said to give false evidence.” Cot

That section referred to the three modes of taking evidence then known to
the law—oath, affirmation and declaration ; and no doubt those who drew that
section had in their minds the provisions of the English law which empowered'
certain persons to take evidence in these threé forms, and the principle which
underlay the whole subject, that everything not taken in one of those thres
forms was not evidence.

Now, on that point, a difficulty had been pointed out by Mr. West, the
Judicial Commissioner of Sindh. He had communicated with .the .Bombay .
Government, and had stated that the Civil Courts in the Mofussil, in Bombay, .
had authority to administer oaths given them by section 84 of Bombay Regula-
tion IV of 1827. This Regulation wasalmost wholly repealed by Act X of 1861
and nothing was put in its place. That was exactly one of the evils which re:
sulted from the scattered state of the law, and which never would have happened
if the law was brought into one document. The result was, as the Judicial Com-
missioner put it, that the question might not improbably be raised before long
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in an embarrassing form, and that it was expedient to make matters clear by
timely legislation. And with that view the Bombay Government agreed, unless -
it were possible to extract the requisite authority out of Act XV of 1859,
section 12, which on examination proved to be quite impossible.

It was obvious that the question.might bo raised in an embarrassing form,
and that in two ways. It might be raised by the Judge taking the view that
he had not the power to administer an oath ; that, moreover, the power to take
afirmations flowed from the power to administer oaths ; that there was no
Statute substituting an affirmation for an oath, except where there existed
antecedently tho power to administer an oath ; and he might stay the proceed-
ings on the ground that he had no authority to take evidence according to the
solemnities contemplated by the law.  Or, again, a witness might give false
evidence : he might swear falsely ; and, then, on being indicted for giving false
evidence, he might say he was not a man legally bound by an oath, because,
though the oath was adminstercd to him, it was nof adminstered by law, the
person administering it having no power to do so.

Now, the same sort of difficulty arose when we introduced the Act to
amend the Evidence Act. By the Evidence Act, the whole of Act XV of 1852
was repealed. One of the sections of that Act happened to be one which gave
power, express power, to the High Courts, and to Commissioners, arbitra«
tors, and other [officers acting under the authority of High Courts, to ad-
minister oaths. It was suggested that the power was gone. We looked into
the question, and, as to the High Courts, we ultimately came to the conclusion
that they had the power from another source; as to Commissioners and arbi-
trators, we came to the conclusion that they had no such power, and therefore
we revived the section that had been repealed.

A difficulty arising from the same source led to the introduction of the
Act of 1872. The case that brought the subject to the attention of the
legislature was this. An Act was passed for regulating the law relating to
Coroners and Coroners’ juries. In that Act, it was provided that Coroners’
juries should be sworn, and then arose a difficulty when some of the jurors
consisted of Hindds and Muhammadans, whether they ought to be sworn
according to the Coroners’ Act, or whether they should come under the
provisions of Act V of 1840. The Madras Government were advised by their
legal advisers that Hindds and Mubammadans must be sworn under the
Coroners’ Act; and then arose the question of administering an oath to
those who objected to it. Now, these were things which could not possibly

happen if we had all the law on judicial oaths in asingle document. At pre-
b
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sent, as far as we knew, it was contained in fourteen different documents. There
might be, and probably were, more. He should be astonished if they did not:
come across particular enactments, conferring the power of administering oaths
upon particular persons in particular instances. At all events, we had fourteen
enactments, of which six or seven dealt wnth the nature and effect of oaths and
others with the power of administering oaths And it seemed to Mr. HOBHOUSE.
a matter of importance to bring these into one single enactment. If, then, the
Oouncil would turn to section 4 of the Bill, they would see that every kind of
person administering any kind of judicial office and having to take evidence,
might administer an oath or afirmation. It applied also to the Commanding
Officers o military stations, for which there was a special Act (IX of 1836)
now in existence. That was the Bill as far as it related to judicial oaths.

As to official oaths, Mr. HonHouUsE had very little to say. It was after
the motion for leave to infroduce the Bill that this clause was added, because
the subject was brought to our attention by the Madras Courts’ Act. He
explained, when moving to pass that Act, what was the view taken by the Com-
mittee on that subject; and showed that, as.regards Oudh and British Burma,
every kind of oath or declaration had been deliberately dispensed with in .the
case of judicial officers assuming office. 'We did the same thing the other day
with respect to Madras. Now, be supposed, if the principle was good for those
parts of India, it would be good for the rest of the country; and the principle
which was good for judicial officers would be good for other officials. There-
fore, he anticipated little or no difference of opinion on that point, although, he
admitted that, on this point, the Bill was not a measure of consolidation, but
one of alteration., With this explanation, he introduced the Bill. —

Now, he had to move that it be referred to a Select Committee with instrue-
tions to report in a month. He should bave thought it an absolute matter
of course to refer the Bill to a Select Committee, when once it was seen what
its contents were.. If the Bill did not consolidate, but altered, the law, the-

.Committee would set it right; it would be their duty to see that the Bill
answered the objects it professed. But it was not always given to us to see
ourselves as others ‘see us. He supposed there must be some ugly deformities -
about this Bill which he had been unable to discern, because His ‘Honour the’
Lieutenant-Governor had given notice that he would move that the Bill be*
1e}noved fxom the List of Business before the Council.: Mz. HoznHoUSE
would not attempt to anticipate the arguments by which His Honour would
support that proposition. But His Honour had been kind enough to com-
mur.icate personally with Mr. HopHOUSE on the subject. As far as he’
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understond His Honour’s objections, they were that tho Bill raised awkward
and disagreeable questions, and that the -Committece who sat on the Bill
lnst year did mpot think fit to consolidate the law at that time, Now, how g
measure of consolidation could raise questions'it was very dificult to say.
Of course, it raised the particular question whether or not it did express the
existing law. But why that should be a question of anxiety or delicacy, and
why anybody-should shrink from expressing his views upon it, Mz. Honirouse
could not understand. With regard to theaction of the Committee of last year,
they were dealing with a great alteration of the law, and they came to the
conclusion that they would not at the same time consolidate. If Mr. HoBuousg
had been a member of that Committee, he believed he should have becn of the
same opinion too. He thought the Committee were right in not burdening
themselves with a single question beyond those which were actually raised by
the Bill before them. And when an Act was being altered, and not merely
consolidated, it was likely that many more questions might be raised than when
vou said—*all I wish to do is to bring the law into one single focus.” The
Committee conclud'ed their report in this way. They said :—

¢ The effect of this alteration will be toleave thelaw in a somewhat cambrous shape, but,
as we think, in a substantially sound coudition. Oaths will continue to be administered as at
present, but those who object to them will be allowed to make an affirmation, and acéidental
mistakes as to their administration will not defeat the ends of justice.”

With this Mr. HosHOUSE entirely agreed. He thought the law was in a
substantially sound condition; and, having brought it into that condition, we
proposed to relieve it of its cumbrous form : we proposed to add to its sub-
stantially sound condition a neat and sightly shape.

That was the way in which the Committee of last year drcw up their
report, and, so far from acting contrary to their opinion, he conceived we were
taking up the case at the point where they left it, and carrying on the com.
pletion of their task as they themselves would have done it; if they wore dealing
with this case at the present time. He might mention that Sir John Strachey
had been on that Committee. He was present when Mgr. Hom;ousm ‘obtained
leave to introduce this Bill, and he did not intimate that anythiug was being
done contrary to the views of the Committce. There were two other gentlemen,
members of the same Committee, present in Council to-day, and it was for them

to'say if they-objected to the course proposed.
His Honour THE LIEUTENANT-GOVERNOR moved, as an amendment to

the motion of the hon’ble member, that the Bill to consolidate the law
rclating to Oaths and Aflirmations be removed from the List of Busincss

’
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before the Council. He gathered from papers circulated to the members
that that Bill had now received the ez post facto sanction of the Government of
India. He gathered that it wasmnow considered a Government Bill. But he
apprehended that the fact of this ez post facto sanction having been accorded to -
the Bill put him in a position to say that it was not in the first instance a Bill
of the Government, but only a Bill of one Department, or one member of the
Council., He ventured to hope that Bills of importance, introduced by a repre-
sentative of the Government, would not be introduced without explanation whe-
ther the Bill was placed before the Council as a Government Bill, after
having been considered by the Government of India. This Bill having now
come before the Council as a Government Bill, he felt himself in this situation,
that he had: already committed himself as opposed to the introduction of the
Bill. And although the support of the Bill by the master of many legions
would leave him little hope of effecting his object, still he should submit the
reasons which induced him to bring forward his present amendment,

The great and main objection (His HonoUr had several objections, but
the main objection) which he entertained—the objection which had induced
him to put his amendment in this form—was this, that the motion of the
hon'ble member, if affirmed by the Oouncil, would amount to a distinct
reversal of the proceedings of the Council when it last sat in Calcutta. He
said that this Bill would not only supplement the Act of last year, but would

amount to a distinct reversal of the determination of the Oouncil on that
question.

The hon’ble member in charge of the Bill had given them an extremel
interesting history in respect of oaths in England, and the introductionjof that
law in this country. His Honour would give a brief history of what took
place in regard to the Bill which had recently dealt. with the subject—he meant
Act V1 of 1872. He was not in a position to say anything regarding the birth
of that Bill: it dated from a time. anterior to his own legislative birth.
‘When he enter.e\d the Council, he found that it was one which disturbed the
rest of the members. It ‘was altogether a Bill of an embarrassing character
raising most troublesome and difficult questions, He was eventually made z;
member of the Committegp to whom the Council devolved the task of dealing
with this. most difficult Bill. His own personal experience was that no Bill
which came before a Committee or the Council had troubled the members sa
much. We tackled it again and again ; we tackled it once and failed to solve
the difficulty; we tackled it a second and a third and a fourth time: and at
last, after much labour and difficulty, we evolved a form of Bill which was satis-
factory to the Council and was passed, thus so far solving, beyond our hopes,
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a very difficult question. As he had said, the Bill solved some very difficult
questions. But the question also arose, would it not he helter to consolidate
the whole law on the subject? The law was scattered through many enact-
ments; and the question arose, would it not he better, while we wero about
the matter, to place it in a simple shape? IIe had himsclf suggested to the
hon’ble member in charge of the Bill that it might be better to consolidate
the law. That subject was fully discussed in Committce, and it was
decided that it was not expedient to do so, not because we shirked the
trouble, but because there were reasons why we should not consolidate the law
which were explained to him by the hon’ble member in charge of the Bill (Mr.
Stephen). Those reasons Hrs HoNoUR would briefly repeat. The Hon’ble Mr.
Hobhouse had told the Council the devious paths by which the law relating to
oaths, coming from various quarters, had now attained its present anomalous
shape. The result of all that varicty of sources was that the law was now
somewhat in the shape in which it was put before the Council, and which, His
Hoxour ventured to affirm, was a very absurd shape. The main law in regard
to oaths was contained in the fourth and eighth sections of the present Bill. It
amounted to this, that an oath should be tendered to every one, except almost
every one ; that was to say, except every one who was a Hindi or Muhammadan,
or who objected to take an oath. If the Council looked to these sections, they
would see that that was the effect of the Bill. We all knew that Hindds and
Muohammadans composed the great mass of the people in India. The provision,
therefore, amounted to this, that an oath should be tendered to every onme,
except every one, with certain limited exceptions upon the exceptions. When
we came to look what those exceptions upon the exceptions were, we found
that it amounted to this, that an oath should not be tendered to the great mass
of people, inhabitants of thue country, who were classed under the wide desig-
nations of Hindis and Muhammadans, but- should be tendered to Christians
and any other minor sects of people who might turn up. The population of
the country might be mainly classed into Hindds, Muhammadans and
Clristians. Therefore, pracgical]y, the declaration amounted to this, that
an afirmation should be tendered to Hindds and Muhammadans, but an
oath to Christians, It seemed to His Iloxoun that,in such a state of things,
very dificult questions—questions that were more than troublesome, the
very gravest questions—arose. The hon’ble member would pardon him,
having considerable experience in India, if he ventured to differ on one
point, namely, the objection to oaths on tie part of Muhammadans stated
by the hon’ble member. ITe thought that Muhammadans had noreligions repug-
nance to taking oaths. The Muhammadan laws, principally drawn from a Jewish
source, particularly affected oaths; any important transaction between Muham-

[
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madans, to obtain validity, éhould be bound by an oath; and oaths were taken
on every occasion on which any Muhammadan wished- ‘strictly to bind another.
He would be corrected if he was wrong when he asserted that the Kordn was
the common instrument used for binding an enfravement Therefore, so far
from objecting to oaths, Muhammadans affected the Jewish law of oaths.
That law was much modified by the Ohristian law. His opinion was that, if
any class of people might reasonably object to take an path, it was Ohristians.
The law which was common to Jews and Muhammadans was clearly modified
by the law of Ohristians. In the Christian Scriptures, very strong expressions
were used against the use of oaths : their communications should be * yea, yea,
and nay, nay "’ ; and again they were told to “swear not at all.”” Therefore, if
there was any class of persons who might object more than others to
take an oath, it was Christians. It did seem to him that it was an extra-
ordinary anomaly that we should now enact a law, that an oath should not be
tendered to Hindds and Muhammadans, but should be tendered to Ohristians.
It seemed to him that the reasonable solution would rather be to say—* you
are exempting Hindds and Muhammadans from the obligatjon to take an oath,
you bad better exempt Christians also.” On the other hand, we were told by
Mr. Stephen, that there were many good people who objected to the abolition
of oaths : there might be lawyers who objected to the abolition, asagainst their
legal religion, as well as others who wished to retain the religious sanction.

Such and such like were the serious questions raised by the declaration of
the law. Last year it seemed to the Committee and the Oouncil inexpedient to
bring before the public these inconsistencies, anomalies and difficulties of the
law without solving them. It seemed to them that it would be better to leave
quietly sleeping in their graves these questions whicih were set at rest in an
indirect manner by Act VI of 1872.  That Act contained two very important
provisions which seemed to them to get ovér the difficulty. It might not have
been very courageous to adopt that course, but it was discreet and expedient.
We got over the difficulty in Act VI of 1872 by enacting that, if any person
objected to take an oath, he need not do so; and that, if there was any
irregularity in the mode of administering an oath, it should not affect the
validity of the proceedings. Those two provisions seemed to vender any
further questions impossible.

As he had before said, these iery grave and serious questions, among which
the then members of the Council feared to tread, were got over by the Council
last year in the manner stated. If the hon’ble member was now about to
rush in and solve them, His Hoxour should admire the hon’ble member’s
courage, although he might doubt his discretion. But His Honour did think
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it most inexpedient to flaunt in the face of the public. these inconsistencies
and anomalies without attempting to solve them. The hon’ble member did not
attempt to solve them, but he brought in & Consolidation Bill which flaunted
these inconsistencies in the face of the public. The question had been before
the Council last session, and the Council deliberately resolved that it was
better not to do what it was now proposed to do. Great questions, relating to
the land-tenures and land-revenue, must occupy the attention of the Council
during the comparatively short period of its sitting, and it was most in-
expedient and undesirable that these ¢mbarrassing questions regarding oaths
should take up time which might be so valuably employed in the consider-
ation of other grave and important questions. It might be said that we were
driven to a Bill of this kind by necessity, and, if the Council believed in
that necessity, they must submit. But, in His HoNoUR's opinion, there was
no necessity of the kind. Not only had we had a Bill, Act VI of 1872,
which he might call No. 1, but also, a few months ago, the hon’ble member
in charge of this Bill again dealt with the question in another law, which Le
might call No. 2, section 12, Act XVIII of 1872, by which he professed to clear
the doubts which existed regarding the administration of oaths and affirma-
tions. His HonNour thought that, if there was any difficulty, it was cleared by
that provision : if there was no difficulty, he thought a difficulty had been
created. This Bill, No. 8, was, in his opinion, a work of supererogation. By the
codes of procedure, every man was bound to give evidence, and was bound to
state the truth, whether he was on oath or not, and was liable to the penalties
of perjury if he stated that which was false.

His Honour thought that the objections of the Judicial Coramissioner of
Sindh were unnecessary objections, which were raised by people seeking out
illegalities and finding flaws which were not raised by those practically affected.
His HoNounr’s opinion was, then, that this Bill was unnecessary; that it was
inexpedient ; and that it reversed the deliberate determination of the Council
last year. He had thought it his duty to place on the paper his amendment,
and, having explained his views, he left it to the Council o decide upon the

matter.

The Hon’ble Mr. CaAPMAN felt bound to state that, whatever difficulties
‘and complications had arisen in this matter were due to the course which His
"'Honour himself had thought fit to pursue. His Honour had talked of the
danger and inexpediency of flaunting theso questions before the public, but
Mx. OnapmMaN would like to know who was responsible for this flaunting ;
who had uunfurled the flag, if not His Honour himself ?
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The original Bill was of a very simple character. It was, as had been
explained by the hon’ble and learned -member, introduced for the purpose of
removing a difficulty that had occurred in connection with the Coroners’
Act. "The Council expected the Bill would have passed without much difficulty
and dlscuesmn But His Honour thought fit to deal with general ques-

tions of principle, and the discussion threatened to become embarrassing and
troublesome.

In order to avoid those invidious discussions, the Bill was passed in its
present incomplete state. The concession thus made was perhaps a weak one,
but the Council were at the time much occupied with two great measures—the
Contract Law and Oriminal Procedure Oode—and were desirous to avoid both
embarrassment and delay.

Mr. CuaruaN could not conceive what the objections to the present pro-
posal could be. Nothing was altered; if His Honour’s amendment was car-
ried, the result would simply be that the number of confused and doubtful
laws specified in the schedule would remain on the statute-book, and the work
of consolidation would be indefinilely postponed.

His Honour THE IIEUTENANT-GOVERNOR wished to explain that he

must give the most emphatic contradiction to the facts stated by the Hon’ble
Mr. Chapman.

His Excellency Toe PRESIDENT observed that the statement which His
Honour the Lieutenant-Governor had just made was not an explanation, but a
statement of fact, and was therefore out of order.

The Hon’ble Mr. Hosmousk felt ke had not very muck maiter to reply
" to in the arguments that had been advanced against this Bill. The principal
argument—the first one—adduced by the Licutenant-Governor was this, that
we were reversing the proceedings which the Committee of last year thought
fit to take, M=r. HoBHOUSE said that they were carrying on the proceedings of
last year’s Committee. He conceived the Committee had not laid down
any rule to their successors, and never intended to do so. They judged on the
case before them. But secing that their report was dated 1st March 1872,
looking to tho statute-book, and ceeing the great mass of business going
on at that time, there could be little doubt that they felt the value of time,
“and that their judgment was partly guided by the necessity of paying atten-
gion to other important work. Indeed, with all these reasons for the
decision of the Committee, the Hon’ble Mr. Chapman doubted its soundness
Mr. HorHoUsE, however, could hardly doubtit. The Bill was an xmpoxtmzt
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one. It settled the law in a satisfactory way, and it was better to pass it and
leave consolidation to the future, than to incur the risk of losing it during that
sitting of the Council by lapse of time: a risk which they would have in-
curred if they had taken up the work of consolidation.

But he wondered when this new desire of not disturbing previous
decisions arose in his friend the Lieutenant-Governor’s mind. Was he
prepared to stick to it? Then Mz. Hobmouse thought the Licutenant-
Governor must omit the next notice of motion standing in his name. He
saw that the Licutenant-Governor was to move—

[His Exccllency TRE PRESIDENT observed that it was rather irregular to
refer to a motion which was not then before the Council.]

The Hon’ble Mr. Honmouse was using an argumentun: ad hominen.
That motion referred to a section of an Act recently passed, in which a distinct
line of sotion was affirraed by the legislature. The Lieutenant-Governor
thought it wrong, and did not find his respect for what had beon decided pre-
vented his moving to alter it. Moreover, in the Licutenant-Governor's speech
he showed a disposition not only to reverse a partioular decision of the
Council, but to reverse a principle which formed the very keystone of the
policy of the Government in its legislation for a number of years. He
had actually argued that it was better to have an obscure law than a clear
one. When Mg. Honroust came out to this country, nothing was so
strongly impressed on him both by his friend Sir Henry Maine, and by
his friend BMr. Stephen, as the great importance of simplifying the law. He
was told that the law was in a state of much dispersion and confusion, and
that it admitted of measures being passed from time to time for the purpose
of bringing it into one view. And, now, in proposing one of -the simplest of
those measures, he was told that there was a difficulty ; and because there was
a difficulty, we were not to show the people what the law was; we were to
hide the law, lest the people should see the anomalies of the law. That was
a complete reversal of policy.

As to the difficulty, MR. HonuOUSE did not see it. First, the Licutcnant-
Governor said * you commence with an absurdity: you say oaths are to be
administered to every one except certain persons who are every onc.’
Mgi. Hobrouse would ask His Honour to read section 5, which said—¢* oaths
or affirmalions” shall be made by certain persons. There was no clause
which said that oaths were to be tendered to everybody, with those large

exccpﬁons which His Ilonour mentioned. On the contrary, His HHonour
d
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would find that, throughout the.Dill from beginning to end, the two
alternative methods of taking evidence were contemplated, according to
the law as settled by Act VI of 1872. Then, he said, there was a large
class of persons, the class of Muhammadans, who were wrongly dealt
with by Act V of 1840. Now, that Act had been the law for thirty-two
years. Me. Honmouse could find no complaint of its operation. He had
read the wholo of the proceedings which took place on the passing of
Act VI of 1872, and found nothing on that point, except that His Honour
himself made a speech which gave people outside the impression that he
wanted to revive the administration of oaths; on which the British Indian
Association presented an address in which they stated that perfect satisfaction
had been felt with the working of Ac{ V of 1840. That was some evidence of
the soundness of the law of 1840 ; the absence of complaints was still better
evidence ; and, except the statement MRr. HoBHOUSE had hcard for the first
timo that day, there was not one scrap of evidence to the contrary.

Well, then, the only other argument was, that there wasin fact no
difficulty abont the administration of oaths, and that, if there was a difficulty,
it ought to have been dealt with when we passed a law to amend the Evi-
dence Act, But if His Honour would refer to the proceedings in connec-
tion with the passing of that Act, he would find that it was stated at the time
in this Oouncil, that a Bill for the consolidation of the law respecting oaths
was to be introduced, and the topic was one which fell more justly under that
Bill, The reason for dealing with a fragment of the case by the Evidence
Act was, that a particular law standing in the statute-book, containing certain
express provisions, had, along with a mass of other law, been repealed ; and the
powers which had been conferred by, and exercised under, that particular law
were wanted for immediate use. The communication from Bombay had not then
been received, and it was that which first drew attention to the existence of
doubts elsewhere, - Now we were told by an officer of great learning, industry
and merit, and holding a responsible judicial position, that he felt some
embarrassment. He sent a communication to his immediate Government.
They examined the question very carefully, as their letter showed : they suggest-
ed one solution of the difficully; but, failing that, they agreed with him,
Then, wero we to declare that, when persons holding high and responsible
positions felt a difficulty, because express powers given by law had been taken
away, we would not restore those powers and place the matter beyond doubt ?
It so happened that Mr. Honuouse was reading yesterday a very able paper
by the Advocate General of Madras on the subject of the re-arrangement of the
law. * Speaking of the Procedurs Code, Mr. Cunningham said, ¢ formerly the
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law was scaitered about all over the statute-book and what was tho result P
Yor fifty years all tho Scssions Courts in' the North-Western Provinces wore
acting without jurisdiction. Lvery man that was tried by them for half a
century had a right of action against the Judge who sentenced him, and the
Government had to pass an Act all of a sudden, because the Allahabad High
Court positively refused to confirm any more sentences.of death till the Judge
who passed the sentence was provided with a legal footing.”

That was exactly the thing we might have to do, though in a case of less
importance, if we allowed these matters to go on as they were. The fact was,
we never know at what inconvenient moment an unsound part of the law
would be tested ; but if we left it unsound, it was sure, sooner or later, to
plunge us into a quagmire. His Honour might not recollect, but Mr. HHobEOUSE
did, the circumstance that the old law of wager of battle was sprung upon
the Courts, alter very long disuse. It Lad not been repealed, and about
fifty years ago an accused person availed himself of it by offering to fight
his accuser. We had then gravely to enact that, thenceforward, suits were not
to be decided according to the defendant’s bodily strength, or skill in arms.

M=n. HonpHouse thought that the diffculties indicated by the Judicial Com-
missioner of Sindh and the Bombay Government were substantial; but
whether we thought difficulties were well or ill-founded, if they were enter.
tained by a number of competent persons holding high official position, we had
better make the law clear.

His Exccllency TuHE PRESIDENT said: “I wish to remark that it is a
frequent practice of the British Parliament to amend the law relating to a
particular subject in one session of Parliament, and afterwards to, consolidate
that law as amended in another.

*The advantage of that practice is, that the legislative assembly has its
attention directed, in the first instance, to the particular amendments proposed
to be made, and the law is afterwards put into a clear and definite shape. I
think the Council would act wisely in following the same coursc, and the law
relating to oaths having been fully discussed, and an agreement having been
arrived at in this Council last year, thereis no objection, so far as I can see, to
-the consolidation now proposed.

“Ialso beg to say that I agree with what has fallen ‘from my hon’ble
friend, Mr. IHobhouse, that it is cssential to solve the doubt which oxists in
regard to the authority of the Courts in the Bombay Mofussil, which has
been stated by the highest judicial authority in Sindh and supported by tho
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Looal Government, It would, in my opinion, be undesirable to leave any
such doubt to be solved ez post facto, because such action is very much to be
deprecated and should only be resorted to in unforeseen circumstances.

¢ In this case, we cannot say that the circumstances have been unforeseen,
ond therefore it scems to be our duty to deal with the case.”

His Honour THE LIEUTENANT-GOVERNOR wished now to submit to
the Oouncil his most emphatic contradiction of the facts stated by the Hon’ble
Mr. Ohapman. His HoNour understood Mr. Chapman to have stated that the
difficultios in regard to consolidation of the law of oaths were of his own crea-
tion. Ilo gave the Council to understand that His Hoxour had opposed conso-
lidation; that it was on account of the .difficulties he suggested that con-
solidation had not been effected. If ho had rightly understood Mr. Chapman,
His HoNour gave that assertion the most emphatic contradiction. He did not
oppose consolidation, or make difficulties about it: on the contrary, he had sug-
gested it, not knowing the difficulties; and, so far from having his own way in
this matter, bis suggestions were overruled by the explanations of Mr.
Btephen and of his colleagues. His HoONOUR’S reason was convinced, and he
submitted to the opinions of his colleagues. That being so, the assertion that
he in any way created difficulties in regard to consolidation was an eutirely
mistaken one. ‘

Then, the hon’ble member in charge of the Bill had submitted to the
Council the proposition that, even if the law was bad and inconsistent, we
should consolidate and put it into one document: he said that it was our duty
to clarify the law and make it simple. His HoNour quite concurred with the
hon’ble member that, if we had a good substantive law, it was well to put it
jnto a shape in which it should be shown as settléd in a reasonable manner.
But His HoNoUR’S argument was that the present law was in a state of chaos
and inconsistency, and he desired to cover up from the public that state of-
chaos and inconsistency till we could set it right. Till they could find a solu-
tion of the difficulty, he strongly recommended the hon’ble member not to con-
solidate the law.

As regards the suggestion of the Judicial Commissioner of Sindh,
His Ho~Nour would say that he differed from the opinion of the Judicial
Commissioner, It did not appear that the difficulties were suggested to him
Ly anythirg which occurred in his Oourt; and therefore, not being a practical
difficulty, His HoNour was the less inclined to respect the opinion of the
Judicial Commissioner. Itseemed to His HoNour that Judicial Commissioners
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were, of all functionarics, those who had the least useful work, and who were
the most given to go hunting-up diflicaltics.” 1le was sure that genilemen who
had experienco of the matter would bear him out in that assertion. His
oNour hed himself been a Judicial Commiissioner, but in those days he had
a great dcal to do besides Court work. But things were now changed, and
Judicial Commissioners had not a sullicient amount of judicial work, nor of
any other useful work. 'Fhe consequence was, that the Judicial Commissioner
sct himself to pick holes of all sorts and in every manner. It was one great
merit of the English luw and English lawyers, that, however technical and
particular they might be, it was contrary to the genius of the English law to
raise difficultics that were not raised before the Judges in a practical manner,
But Judicial Commissioners were entirely beyond that trait of English lawyers:
they seemed to consider that it was their duty to raise difficulties. His Honour
was specially averse to take up a matter ot this kind on the recommendation
of a Judicial Commissioner.

Tho Ion’ble Mr. Iobhouse had twitted His HoNour by saying that he
was not averse to reverse the procecdings of the Council in another matter.
But the hon’ble member forgot that the Bill to which his subsequent notice of
motion reforred had been vetoed by higher authority— an authority which had
the power of disapproving of any proceeding of this Council, and had disapproved
of it and disallowed it. The Bill which had been passed by the Couucil pre-
viously had been disallowed by that authority ; and he thought the Council
were entitled, and were bound, o reconsider the provisions of that Bill to which

reference had been made.

The ITon’ble Mr. CumapmaN desired to state, by way of personal explana-
tion, that what he intended to say was, not that I1is Honour opposed consolida-
tion on this subject, but that the Committee, to avoid delay, and to avoid the
discussion of difficult and embarrassing questions which Iis Honour was dis-
posed to moot, agreed to the incomplete measure passed last year.

His Honour TiE LikUrENANT-GoVERNoR remarked that -he must entirely
deny the corrcctness of the Hon’ble Mr. Chapman’s present statement. e did
not raise those difficulties, and had never even heard of thein until they were
explained to him by others, being entirely ignorant of them till Mr. Stephen
stated them. He ncither suggested nor knew of those difficulties: they were
suggested by the hon’ble member then in charge of the chlslatwe Department

and accepted by bim.,

His Excecllency TutE PREBIDENT observed that the Council were rather

drifting into the question of what took place on a former occasion. He thought
e



. 124 IRRIGATION (NORTHERN INDI4).

it was not desirable to continue a discussioxi which really aflected the proceedings
of last year : it could be settled by a reference to the debates of the Council.

His Honour THE LIEUTENANT-GOVERNOR remarked that the discussion in

question occurred in Committee, and no reference to it would be found in the
proceedings of the Council.

His Honour THE L1EUTENANT-GOVERNOR’S amendment was put and nega-
tived.

The Hon’ble Mz. HonEoUSE's motion was then put and agreed to.

PANJAB APPEALS BILL.

The Hon’ble MRr. HoBEOUSE presented the report of the Select Committee
on the Bill to prolong the law relating to Appeals and Reviews of Judgment
in the Panjéb. '

BURMA PORT-DUES BILL.

The Hon’ble MR. IloBHOUSE .q,]so presented the report of the Select Com-
mittee on the Bill for the levy of Port-dues in British Burma.

NORTHERN INDIA IRRIGATION BILL.

The Hon’ble Mr. EaerToN moved that the further report of the Select
Oommittee on the Bill to regulate Irrigation, Navigation and Drainage in
Northern India be taken into consideration. He said that it would be in the
recollection of the Council that this Bill was amended in Council, and was
referred back to the Select Committee for re-consideration, in order to complete
the amendments, and to revise the whole of it with reference to them. The
Committee had adopted the amendments in sections 385, 45 and 66, regarding
appeals, which were proposed in Council, and they had retained the alteration
in the wording of those sections which was suggested in Council.

The Committee had added words to section 1, which declared that the Bill

was to apply to lands permanently settled and free of revenue, as well as to
lands temporarily settled.

This was considered nccessary, as a portion of the Benares Division of the
North-Western Provinces was permanently settled. The alteration did not
introduce any new provision. It was always intended that lands under perma-
nent settlement should be subject to the Canal Act, but the express provision
now made removed any doubt on the subject which might have been, raised.

In section 8, in the last paragraph but one, the date of the notification,
instead of the date of passing the Act, had beecn made the period from
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which the limitation was to be reckoned. This was, in fact, 2 verhal alteration
made to bring the paragraph into accordance with the rest of the seetion

In section 88, wordshad been introduced which made the application of the
rules regarding the assessment of the owner’s rate to land uuder permanent

settlement more clear.

In section 89, it was provided that no owner’s rate shall be charged
during the currency of a temporary settlement on lands assessed at irrigated

rates.

In scction 66, words had been introduced which defined more clearly
that the Local Government was to prescribe the rates for impressed labour, and
that these rates shall be in excess of the highest rates payable in the neighbour-
hood for similar work.

There was no need for him to tronble the Council with any further remarks
on the Bill which had been so long before the Council. Tho substance of the
Act of 1871 had been really very little changed, except in regard to compensa-
tion for loss or diminution of a supply of water.

The alterations made had been chiefly elucidations rather than substantive
alterations.

The Hon’ble Mr. Homouse moved that, in clause 38, lines 5 and 6, the
words “ or on adjacent land of similar description and with similar advantages”
be omitted ; and that, to the section be added the words * and, for the purpose
of this section only, land which is permanently settled or held free of revenue
shall be considered as though it were temporarily settled and liable to payment

of revenue.”

The amendment was of a purely verbal character. When this clause (38)
was before the Select Committee, it ran thus: “The owner’s rate shall not
exceed the sum which, under the rules for the time being in force for the
assessment of land-revenue, might be assessed on such land on account of the
incrcase of the annual value or produce therecf on account of irrigation.”
It was pointed out that, as the maximum owner’s rate was to be ascer-
tained by the rules in force for the time being for the assessment of the
land-revenue, and those rules only were to show what must bo assessed on
such land, when you came to land which was permanently settled, the ruled
would show that nothing additional could ke assessed on the particular acres

you were dealing with, and therefore, an owner’s rate could not be assessed
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on land permanently settled. That was the objection taken to the clause as it
stood. But tho intention was, that an oiwner’s rate should be levied on all
Jand that got the benefit of canal-water. And it was thought well to add the
words “ or on adjacent Jand of similar descuptlon and with similar advantages,”

with the view of referring the Scttlement Officer to similaxr land, instead of the
very land that was to be assessed. The Committee reported that they had done
that. But after the report of the Committee was presented, his hon'ble friends,
Messis. Bayley and Inglis, put their heads together, and thought that, as there
wero largo tracts of land under permanent settlement in the North-West
Provinces, tliere might be cases in which this reference to similar land adjacent
would not carry the 8cttlement Officer beyond permanently settled land, so
that the objeet of the alteration would not be attained. It was now, therefore,
proposed to affirm (hrecth instead of indirectly, the liability to owner’s rate of
land permanently settled. Therofore, what Mx. HonHOUSE now moved was,
that they should strike out the words inscrted in Select Committee ¢ or on
adjacent land of similar description, and with similar advantages,” and so
express tho section as to apply to land permanently settled, by adding the
words “ and for the purpose of this section only ”” (that was for the gole purpose
of ascertaining the maximum rate which could be assessed on the owner)
“ land which is permanently settled or held free of revenue shall be considered
as though it were temporarily settled and liable to payment of revenue.”

Mgr. HonHousE believed, as far as he understood the question, that would meet
the object in view.

The Motion was put and agreed to.

His Honour THE LIcurENANT-GoVERNoOR moved that section 456 be omit-
ted, and that the numbers of the subsequent sections be altered accordingly.
On the last occasion he withdrew several of his amendments, on the under-
standing that the Bill was to be referred back to the Select Committee. The .
Select Committee having considered those matters, and being quite capable
of dealing with them, His HoNouR was not disposed to raise any question
dealt with and settled by that Committee. But the matter which was the sub-
ject of the present motion was left an opén one, and was not decided by the

Committee. Therefore, the Council at large might decide the question one way
or the other,

The hon’ble member in charge of the Legislative Department had already
alluded to this Bill, and His HoNonr had also alluded to it, as founded on the
disallowance by the Secretary of State of a former Bill, which was objected to
principally on the ground of the compulsory clauses it contained. Now, it
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seemed to His HonoUR that this clause was a short of compulsory clause: a
. B o ARUSC

sort of rag of compulsion that somebody had nailed to his mast. Scetion 45

was in these words :— :

«If it appear to the Divisioual Canal Officer that any eultivatel land situate within three
hundred yards of the edge of any artificial canal maintained Ly Government veceives by perco-
lation from such canal an advantage equivalent to that which would Le given by a direet supply
of canal-water for iirigation, he may, subject to an appeal to the head revenac-oflicer of tl‘:::'
district, or such other appeal as may be provided under section seventy-six, charge on euch land
o water-rate not exceeding that which would ordinarily have been charged for such a supply to
land similarly cultivated.

For the purposes of this Act, land charged nader this section shall be deemed to be land
irrigated from a canal,”

The result of that section (45) was to intreduse into this Rill the priaciple
of compulsion, on a small scale no doubt, but etill the principle. The man who
did not ask for a canal found that a canal was hronght through his grouuds,
and he was told—* youn arc benefited by it in the opinica of the Canal Officer,
and therefore you must pay as if, you had voluntarily taken water from the
capal.” That was so far compulsory, and was, he thought, to be avoided. There
might be a ood deal to be said in favour of the principle that a man who lad
benefited by a canal should pay for the benefit he derived, whether he wished to
have that benefit or not. But it seecmed that, practically, this would he a very
small source of revenue, and extremely diticult of application. Tho ruls could
but apply to a very small strip of land on tke sides of some portions'of the
canal; and it was extremely difficult to say whetlier the land had bencfited, and
how much it had benefited. It was still more diificult to say who ought to
decide that question. His HoNour strongly objected to the Canal Otiicer degid-
ing it, and, if this sectiou was passed, he thought the claim of the Canal Gficer
should be decided by an entirely indepcudent authority. His Jlowour
pot only objected to the clause on direct grounds, but also on " much
larger indirect grounds, namecly, that there was no provision for compensa-
tion on account of injury done by a canal, correspouding to the rate rought
to be levied on account of benefits, and therclore it was not consistent that
a rate should be levied on account of benefits indirectly given by a canal.
That wss, in fact, the principal ground wpon which e would ask the Council
tc; strike this clause out. He had spent considezable portions of his lifo in
countries where irrigation-canals existed ; and le feund that, wherever you
took a canal, you must necessarily very wmach disturb the existing state of
things. You did good to some; you did barm to others. You gave water fo

many to whom it was a bencfit; but, on the othor hond, you flooded lands
f
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where the flooding was an injury: you caused wells to fill in where such
falling in was an injury. You drained where it was a benefit to drain: you
‘drained where it was an injury to drain. There was no end to the questions
which would arise if you applied fairly the principle involved in sectin 46
to adjust the benefits and the injuries resulting from canal-works. If you
attempted to adjudicate in these matters, you would be put into over-
whelwing difficuities. He believed that you must look on these disturbances,
these changes which altered the course of ‘waters and drainage, as a sort of
act of Providence. You must set the benefits conferred upon those who
did not ask for them against the damage done to others. It would be im-
possible to adjust those matters satisfactorily ; to give compensation to lands
injured, and take payment from lands benefited. Unfortunately, we could
not compensate those who were injured, and we should not seek to charge
those who were accidentally benefited. Hrs Hoxour much believed that
that view must influence the Council, because those who benefited in the
manner provided for by this section would be a small number in comparisdh to
the cases in which compensation for injury might be claimed if the principle
were allowed. He therefore hoped the Council would accept the amendment.

His HoNoUR would say one word on the general question. It appeared to
him necessary and most desirable that, in canal-irrigation, we should be scrupu-
lously just : we should do nothing having the semblance of injustice. When
this question was last before the Council, he alluded to the fact that there was a
singular amount of unpopularity attached to canal-administration, notwithstand-
ing the eminently benevolent and beneficial object of the works. Ho himself
had some misgivings that he might have said too much on this point. His
experience in Northern India had beed in districts about the upper portions

.of the canals, where, perhaps, the injuries were more conspicnous than
the benefits; and in Bengal, where the rainfall was so large that the benefit
was not at once recognised by the people: but he fully admitted that, in dry
countries like the Panjib, they were not to be compared with any other work.
When the Hon’ble Mr. Egerton was inclined to twit His HoNour with an
inclination to see the injuries caused by, rather than the benefits derived from
canal-irrigation, His HonNour reflected that his experience was not so larv:a
as the hon’.ble member’s in countries where capals were a first, necessit;r.
In such a country as the Panjib, canals were of immense beneﬁt, and he
thought to himself that, perhaps, he had said too much by way of caution
regarding the proceedings of Canal Officers. But his opinion had been again
.somewhat modified. He was about to commit a sexious breach of confidence.
Therec were cases in which one must commit treason to save the State.
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On that account, he was about to betray the private confidence of the
hon’bie member in charge of this Bill. He would not minco the matter,
but ho would tell the Council that, talking with the hon’ble member in the
confidence of private friendship, and without the least suspicion that he
was oxtracting evidence against the Canal Bill, the hon’ble member said
something which had considerable effect on I1s Honour’s mind in this matter.
He was talking fo Mr. Egerton about the Panjib. His HonNour was an old
Panjdbi, and had very much intercst in the pcople there. IIc said to
Mr. Egerton,—* Do you think the people of the Panjib really arc happy and con-
tented 7’ Mvr. Egerton said,—*I think they really are ;” but he went on to say
*“ they grumble a good deal, no doubt, as people generally do.” His HoNnoUR askeds
“ What do they grumble about ?” He thought Mr. Egerton would perhaps say
they grumbled about the lawyers ; but, in fact, he did not put the lawyers first
on the subject of grumbling. ITe said—* well, they grumble.a good deal about
the canals.”’. lle went on to say—* It is very odd, but the people who have
not got canals; the people who are at a distance from canals, are wild to have
them; but as soon as they get them, they grumble about one thing and
another.” His Honour attributed this grambling principally to what he had
submitted to the Council, that the canal-administration had been too much
the judges in their own cases; that they sometimes committed some injustices
not wilfully, orintending to do injustice, but from a natural zeal for their own
Department. He attributed the conspicuous grumbling .about canals, in g
country where water was worth its weight in gold, in a very great degree
to the cause which be had stated. Therefore, he thought the Council should
take care that nothing should be done having the semblance of injustice. It
did seem to him that this compulsory clause was not balanced by any corre-
sponding clause for the grant of compensation for injuries sustained by means
of canal-irrigation ; that it would be difficult and irritating of application ; that
little would be got by it, and he would therefore omit it.

ThoHon’ble Mxz. INGLIS agreed entirely with what had just been said by
His 1lonour the Lieutenant-Governor, and should vote in favour of the
amendment proposed by him. The section was a remnant of the old compulsory
rating-clauses, which had been struck out of ihe Bill and should have gone

with them.

It scemed to him inequitable that power should be given to Government
to charge a water-rate on account of benefits caused by percolation, while all
claims for compensation on account of damages arising from the same cause
were barred. The cases in which injury would be done to land by percolation
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from a canal were far niore numerous than those in which benefit would be
received ; indeed, it might frequently lmppen that land which was benofited
one year by pmcolatlon would be injured the mext, should the percolation
increase, and he could ‘not think it right that a charge should be made on the
owner in the one case, while no gompensatlon was to be given to him in the
other. :

The Hon'ble Mn. Egrrron opposed the amendment of his hon’ble
friend the Lieutenant-Governor. The provision contained in this “section
was not a new one. In the rules made under Act VII of 18435, provisiou'
was made for charging a rate on lands which were situated within a certain
specified distance of either side of the canal, whether the owners of such land
took the water or not, and whether they benefited by the water or not. 8o
that the rule was an arbitrary rule of distance, which applied rigidly to all Jands )
within a certain distance from the canal. It had been found by experience,
that the benefit derived from proximity to a canal varied according to-the
nature of the soil. The former rules, which i)rescribed-thnt lands lying within
a certain distance from a canal should pay the water-rate, disregarded t}is fact.
In order to avoid tho injustice which might arise frem a uniform rule of
distance only, this section was framed, which made the power of charging a
rate on land depend, not only upon the consideration that the land lay within
a certain distance from a canal, but nlso whether advantage had acerued to that
land or not. If the land had beeninjured, the water-rate could not be chai‘ged.
If it had not received tho full henefit {rom percolation that it would have
received from a-direct supply of water, the rate could not be charged. There
seemed to him to be no injustice in charging a water-rate on land which was
shewn to have been bunefited by its proximity to a canal, although it had not
received a direct supply of water, in a degree equal to that which would be
caused by a direct supply of water.

With reference to what the Lieutenant-Governor had stated in regard
tp a private conversation between IMis Honour and himself, Mr. Eemz'rou would -
observe that His Honour had apparently misunderstood his meaning. When
His Honour enquired ‘what the people said about affairs in general, he told him
that they certainly grumbled aboutecanals. He went on to explain that you must
not take people’s grumbling literally, and stated that the proof of that was
that the people who had canals always grumbled, while the people who had not
the benefit of canals always wanted them. This illustration was.intended to
show that pcople made things which they really valued as advantages, ground
of complaint, and that they were very reluctant to tell any one that they were
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well off. It was not intended to convey the meaning which His IIonour had
apparently understood, that there was any genceral complaint against the admin-
istration of the canals by the Canal Officers.

The clause regarding percolation stood as a part of Act XXX of 1871.

It had been maintained since the year 1845 in some form or other by the rules
framed under that Act. It was not objected to by His Honour on tho occasion
of his proposing various other amendments. He objected to there being no
express provision for an appeal to the head revenue-officer of the district
in the section; but he did not object to the principle of charging for the
benefit derived from percolation in itself. The amendinent which His IHonour
proposed on that occasion to this section was, that after the first paragraph of
section 46 be added the words * Any person dissatisfied with any sach charge
may appeal to the Collector.” M. EcErroN did not in that sce any objection
to the principle of charging for the benefit derived from percolation ; and the
provision regarding appeals to which His Honour’s amendment related had now
- been inserted by the Sclect Committee. He thought therefore, that, as the
amendment was a new one in subsiance, and as he considered that the section
as it stood contained a right and proper provision, it was his duty to oppose the

amendment.

The Hon’ble MR. BAYLEY agreed generally with the Hon’ble Mr, Inglis
in thinking that the clause as it stood gave rather an unfair appearance
to the Bill. Perhaps the unfairness was rather apparent than real in character,
for, though the Bill, indeed, as it stood distinetly provided that, where benefits
which the land previously enjoyed from percolation were destroyed, there should
be no compensation ; whereas, wherever new benefits were given by percola-
tion, a rate should be levied, yet, as a matter of fact, he thonght that this
clause would prove really inoperative. It was so guarded, and limited, and
hedged in with conditions which were very just and wise,that he doubted
whether it could ever be put in force. It required that the Dbenefit should
be proved to the satisfaction of the Tevenue authorities to be equal to the
benefit that would be derived from a direct supply of water. He had had
some little experience of canals, and in those districts where the soil
was porous and thirsty, and the climate arid; and yet he thought he might
safely say that he had never seen a case to which this rule would apply-
'i‘he- chief benefit even in the parts of the eountry to which he referred were
derived from the raising of the water level in the wells, and in other parts of
the country, where the soil was not so thirsty, and there had heen a tolerable
water supply before, evil even might arise from this result. But it was mnani-

4
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fest that in no case could the benefit thus derived from percolati on amount to
an extent equal to that of a direct supply of waler. - He believed, therefore,
that the clause would be inoperative. But as he thought it represented an
unfair principle, and as the cognate clauses regarding compulsory rating had
been'struck out, he would support the amendment.

Major General the Hon’ble H. W, NorMAN observed that he could .
not admit that the principle of this clause was the same as that contained in
the clauses which had been objected to by the Secretary of State, because, under
this section, it had to be proved that an advantage had been received, and there
was the right of appeal to the principal revenue-officer of the district. Still, as
he was informed that the question would rarely arise, and that, in point. of
fact, the clause would be inoperative, he did not care to support its retention.

The Hon'ble Mr. ErLis said, if this question went to the vote, he was
prepared to vote with the hon’ble member in charge of the Bill. Mgz. ErLis
thought his hon’ble friend had fully answered the objection taken by His .
Honour the Lieutenant-Governor, that this was a part of the compulsory
clauses disallowed by the Secretary of State. For Mr. Egerton had told the
Council that this clause was a modification, in the direction of liberality to
land-owners, of the rules framed aund in force in the Panjdb under the old
Panjéb Irrigation Actof 18456. That being so, it was obvious that the objection
of His Honour that this clause was a remnant of the compulsory clause
objected to by the Secretary of State could not hold good.

The second objection which the Lieutenant-Governor took had not been
referred to by other members. But Mx. Erwris thought that that objection
also might be answered. . His Honour had stated that it was unjust to allow
the Government to impose a rate on land benefited by percolation, when we
refused to compensate land-owners for losses caused to them from land being
injured by percolation. But there was a difference in the two cases. We had
a standard whereby to gauge the benefit. derived by percolation, and we laid
down that the rate should not be leviable unless the benefit amounted at least
to the corresponding benefit derived fromn a direct water-supply. On the dther
hand, compensation, for damage done by percolation was disallowed after careful
consideration, because there were no means of ascertaining the amount of loss
sustained, which, as suggested by Sir William Muir, must necessarily be of 50

uncertain and varying a clmncter, that there could be no estimate of the amount

and no reason for allowing compensation. The two cases were perfectly dis-

tinct; and as both the objections raised by His Honour the Lieutenant-Gover-

nor were, in his opinion, untenable, he (Mz. ELLIs) would vote against the
amendment.
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The Hon’ble Mr. Hoprousk thought His [orour the Licutenant-Governor
must not lay the flattering unction to his soul that this clause was comprised
in the principlo of those which were rejected by the Seeretary of Stato, Lecause
the compulsory clauses objected to were for the assessment of rates on land which
was irrigable but not irrigated ; and the main objection to those clauses was, that
you assessed people on a purely imaginary benefit, that was to say, on the benefit
they might-receive if they chose to tako water. Here, you proposed to assess a
rate on the basis of the real benefit they reccived from water coming out of the
cnna].. At the same time, on comparing section 46 with section 8, Mx. Hos-
nouse thought there was tho injustice whicli His Honour pointed out. Section
8 said—

¢ No compensation shall he awarded for any damage caused by stoppage or diminution of
percolation or floods, or for deterioration of climate or soil.”

Therefore, if you diminished percolation, and so injured the land, the land-
lord got no compemnsation ; if you increased percolation so much as to deteri-
orate the soil, again he got no compensation. But if your percolation was just
of that amount which gave the landlord benefit, you made a charge for such
benefit. When he first read the controversy between the Panjib Government
and the authorities of the North-Western Provinces, he thought that there was
an inequality in this mode of treating the matter, and he had never been able
to see the matter in any other light. Therefore, he was constrained to support
the amendment.

The Hon’ble 81k Ricmarp TeMpLE thought this clause was of extremely
small importance, and could not say that he had any pronounced opinion
upon it. But he concurred in the arguments adduced by his hon’ble friend
Mr. Ellis. He believed that every word of that argument was correct.
And, in reply to what had just fallen from the Hon’ble Mr. Hobhouse, Sir
Ricuarp TempLE would say that there was a difference between a charge for
percolation, and the refusal of compensation for damages. That damage was
absolutely undefined. It might be more or less, though it never happened to
such a extent as to déstroy cultivation. His hon’ble friend seemed to have
lost sight of the fact that the damage was so indefinite. But in these cases of
benefit from percolation, there was a precise measure of the benefit to be derived,
namely, that it must be equal to that which would have been derived from a
“full supply of canal irrigation. It was not correct to say that there was oue
measure in this clause, and another measure in another clause. If it had hap-
pened that extensive lands were recciving bencfit from percolation, then, cer-
tainly, he would, in concurrence with his hon’ble friend Mr. Ellis, vote for
retention of the clause. But it was the fact, as stuted by the hon’ble Mr. Bayley,
that there was a very limited area of land thus affected. Therefore, he could
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not say he had any pronounced opinion one way or the other, bcIiev-ing the
clause to be of no practical importance. But, as the clause was not objection.
able in principle, he thought it was better to follow tlie advice of the ?Aember
in charge of the Bill, who carried with him the weight of lecal authority ; and
to let the clause stand as it was. ‘

His Excellency TuE PRESIDENT thought enough had been said to show that
there was a good deal in this clause which was open to objection. “There was,
no doubt, a small mcdicum of compulsion in the clause, and His EXOELLENCY
was satisfied that the Council were desirous fully to carry out the views of Her
Majesty’s Government against compulsory rating. There wasalso the question
of equity stated by His Honour the Lieutenant-Governor and the hon’ble Mr.
Hobhouse, namely, that, as the Act debarred claims for compensation for
loss caused by percolation, it was not fair that there should be a charge 11)ade
in those cases in which the landholders reccived benefit from percolation. There-

fore, His ExorrLrENCY thought the Council would be disposed to decide the
question by omitting this clause.

His Honour THE LIEUTENANT-GOVERNOR observed that he hoped his hon’ble
friend Mr. Egerton would not be so hard upon him as he seemed to be
inclined to be. "His HoNoUR believed that his hon’ble friend had re-stated
the conversation almost exactly in the same words as His HoNoUr had used,
although the deduction he drew from them was different.

His Honour THE LIEUTENANT-GOVERNOR’S motion was put and agreed to.

The Hon’ble Mr. EgerroN moved that the Bill as amended be paésed.
His Excellency THE PRESIDENT observed that the rules provided that a
Bill could not be passed on the same day on which it was amended. The

motion that the Bill be passed would therefore stand over till the next meeting
of the Oouncil.

14

The motion was, by leave, withdrawn.
The following Select Committee was named :—

On the Bill to consolidate the law relating to Oaths and Aﬁix'mations;-
The Hon'ble Messis. Bayley and Chapman, His Highness the Mahérijg of

Vizianagram, the Hon’ble Mr. Inglis, the Hon’ble R4j4 Raméinith Thikur
and the Mover.

The Council then adjourned to Tuesday, the 11th February 1873.

CALCUTTA, WHITLEY STOKES,
The 4th February 1873. Secretary to the Government of India,

Legislative Department.
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