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Abstract of the Proceedings of the Council of the Governor Gen eral of India,
assembled for the purpose of making Laws and Regulations under the
~ provisions of the Act of Parliament 24 §& 95 Vie., cap. 617.

‘The Council met at Government House on Thursday, the 2nd July 1874.
) PRESENT:
His ]?.xcellency the Viceroy and Govornor General of India, ¢. M. 8. 1.,
v presiding. .
- -~His-Bxocellency-the Gommander-in-Chief, @. c. B., @. 0.8. I.
" The Hon’ble B. H. Ellis.
Major-General the Hon’ble Sir H. W. Norman, k. ¢. b.
The Hon’ble A. Hobhouse, Q. c.
The Hon'ble E. C. Bayley, c. s. 1.

The Hon'ble J. F. D. Inglis, c. s. 1.
The Hon’ble R4jé Ramansith Tagore.

CIVIL APPEALS BILL.

The Hon’ble Mz. HoBHOUSE introduced the Bill to amend the law relating
to Civil Appeals in the Presidency of Fort William, and moved that it be
referred to a Select Committee with instructions to report in three months.
He said that the main principles and larger details of the Bill were fully dis-
cussed on the last occasion, if anything could be said to be discussed which was
only spoken to by one man. He had now only to show how it was proposed
to carry into effect the principles explained at the last Meeting.

The Bill was by the first section confined to Bengal.

Section two dealt with the twenty rupeec limit. The Council would

observe that it was confined to cases of what he had called the 8mall Cause
type; that was to say, roughly speaking, to ordinary money demands.
That would not affect that large class of suits which were concerned with
questions in dispute between landlord and tenant, and which was now
excluded from the jurisdiction of Small Cause Courts, and from the rule
which prevailed in the Civil Courts prohibiting second appeals when the
value of the suit was under five hundred rupees. It was only. in casos
Where at present a second appeal was barred in suits under the value of fivo
hundred rupees, that wo proposed to abolish the first appeal when the value of
the suit was under twenty rupees, There appeared to be some misapprehension
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im ilis subject.  1le mentioned that particularly, os he was infortacd that
sone persons had beeomo olarmed by supposmw that the bar was extended to
all appeals whatéver, oven in_ suits concerning land, where the subject-matter
was only. of the value of twenty rupecs. ’]‘hat was the punclpﬂ effect of
weetion two. Two other eases were inserted in the section in which it was
proposod to bar ull appeal. Neither was of great importance, and they might
ho the subject of discussion in Committee. One case thus added, in which all
~appeal was ])rohnhltcd wag where the deerce had been made by consent of
paxties, or whero thero had been a written agreement to abide by the result
“of o decree made by an impartial tribunal. It was suggested to us by Mr.
licketts of the North-Western I’wvmces, who mged that ‘it would be a
good thing to encourage ‘agreements not" to appeal. In the second case it
was provided that there should be no appeal when it would only affect
costs which by law were left to the discretion of the Courts. That was the
rale which prevailed in England. In fact, the rule was wider thoere than
the expression of it il this pa,mgmph The mle in England was that the
Court above would not hear appeals in any matter which was pwroly discre-
tionary with the Court bhelow. It considered, that it had mnot got the
materials to enable it to hear appeals on such sub]ects, and that the-Judge of
first instance was likely to be the better judgoe in purely discretionary mmels
This rule would probably not affect many suits.

Then camo soclion three which contained the principal rules on which
Mr. Hoprousy bad last week detained the Council a long time.  Second appeals
were barred when the limit of valuc did not exceed two hundred rupees; and
again, when the first Court of appeal had agreed with the Court of first
instance, "I'he Oouncil would perceive in the sub-section (&) to section three,
-qualification placed on the first rule of pecuniary limit. It was provided that
the limit should be two hundred rupees, or such less sum as the Local
Government might from time to time dircet for the district in which the suit

was brought. That was a suggestion made, with a number of other useful
suggestions, by Mr. Ficld, who had pointed out that what might be a good
limit to lay down in the 24-Parganas, might be a bad limit in Chittagong.
Therefore, he suggested that some - discretion should ‘be left to the Local
Government to draw the line lower than the limit laid down by the Act. * The
next thing was to provide the means of moderating the action’ of -the preceding
limitations, lest they should be too harsh and stringent. For this purpose sec-
tion four gave power to the Judge who made the decree to say that there might
he an appeal from that decrce. The Council would perceive that this power
“was confined to the judge personally, and not gwen to the Oourt: it was given

L
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to the J udge who was the very person who made tho decrce, ond not to his
successor. There: were two rcasons for conferring this power. The first was
that the map who had heard the whole case and who had made the vory
dceree from which the partics wished to appeal, was perhaps the best judge
of any body on tho question whether there should bhe an appeal or not—at
all events his opinion that there should be an appeal was a very weighty one.
The second reason for giving this discretionary power to the Judge who
‘made the decree was to save the expensc of an application to the Iigh
Court. There might be a great many cases in which it might be quite
-obvious that a second or special uppeal should be allowed, and in those the
applicationmight be made and granted without any separate hearing and
“withii ive minutes-of -the delivery of the judgment, and the parties would bo
put to no expénse in going to the High Court for such permission. It was
obvious that these reasons did not apply to u man’s successor, but only to
the man who had pronounced the decree. By section five it'was provided
that the Judge who did allow a second appeal-should put his reasons into
writing, and that such statement should form part of the record.

Section six provided the further qualifications of the general rules of limit-
ation above laid down. Under that section & second appeal might be allow-
ed to the Court above where it was not possible to estimate the subject-
matter of the suit at a money-value, and where any question raised in the suit
was of such importance to the public as in the opinion of ‘thc Cowrt flllowing
the appeal to render an appeal expedient. These expressions w:ere intended
to cover the various cases which Mz. HonHOUSE specified in moving fog" leave
to introéluoe the Bill. Whether they were so covered or not’ would be for
the Select Committee to determine. He would only say, geuerally, that‘it was
led to cover cases of a particular character which raised important public

intended :
questions, and cases whose value to the parties was not adequately represonted

by the money-value of the subject-matte‘r in disputc'. Then came the more
general qualification, which he had mentioned as .bemg a subject of con-
siderable difficulty, namely, that a second appeal might be allowed where in
the opinion of the Court above an appeal was necessary for the purposes
of justice. It was proposed to add an e.xplnmtxon that u.; was not .meant
that the Court should ask iteelf the question whether or no it agreed with the
deois‘ion of the Court below, and on finding that it did not, should hold that it
Was necessary for the purposes of justioe that an appeal should behgmnbed.
That would make the whole rule perfectly nugatory. But where there had -
fest mistake had been made,

not been & proper hearing, or where some mani bad 1
the Court n]:igll:: allow a second {PP‘*‘L It had lately been publicly stated,
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whether imly or not he did not know, of & ceriain Judge, that he was in the
habit of commitling the learing of cases brought before him to oue of the
inferior officers of his Cowrt. Tu, such a caso there would he good ground to
apply to the Court above and say that thero had been no proper hearing : that the
Judge, it was true, had delivercd judgment, but he had taken all his materials
from somebody else. Aund then it would be for the Appellate Court to say
whether or no there should be a second appeal. Again, there might he a mis-
take made which was common to all the parties, for which it could not be said
that anyhody was to hlame and which had prevented thoe true case from coming
before the Court, Mr. Hopmoust remembered applying for the re-hearing of
a caso after some thirty years, because all the partics had overlooked a very
old private Act of Parliument that bore upon the case. -Its very existence had
been forgotten, and it had a material bearing upon the case. The question
debated was whether the Act of Parlinment had been overlooked or not. The
Crown, which was opposing the application, contended that his clients knew
of the Act but considered that it was of no use to them, and that it was too
late to alter their opinion. IIe persuaded the Court that there had been a
complete forgetfulness of the matter, and so got a re-hoaring. It was difficult
to explain in abstract terms exactly what was meant, and the Select Committee
might probably find it useful to give illustrations. It would be difficult, if not-

impossible, to nse any language but such as was vague and would leave a great
deal to the discretion of the Courts.

Scction seven prescribed the time within which applications should be
made for leave to appeal. The Bill proposed to give a short time where the
application was to be made to the same Judge who made the decrce. It was
proposed that the time to be allowed in such cases should be ten days.

1t might, he thought, be even a shorter time, It was not desirable to prolong
materially the time for appealing beyond what the present law allowed, so it
was proposed to fix for the application for leave a time considerably shorter
than that now laid down for appecaling, and to make the time for appealing
run from the date of the order allowing the appeal, instead of, as at present,
from the date of the decree or order appealed against.

. _Then came a clause prohibiting special appeals in cases in which a second
appeal was not specially allowed under the Bill. The next clause was intended

“to be a simple expression of the present system of appeals; and another ‘was
added for giving the subordinate Courts the power of stating a case or point
of law for the decision of the Court above, instead of allowing an appeal.

That was the whole of the Bill. It was o matter of considerable delicacy
and difficulty, and it wasby no means sure that the meaning intonded was



CIVIL APPEALS. 177

expressed. Any criticism, either within the Gouncil or from without, wouwld
be most gladly welcomed. ‘

He would add onc remark. He had mentioned last week that the
materials for judging of the number of appeals which tho measure would affect
wero but scanty. He had that morning just received from Chief Justice Couch
a further return embracing the period from the 1st January 1878 to the end
of May of this year. That return brought out very nearly the same result
as the similar return for four months which Mr. Hosuoust had already
mentioned, That earlier return showed that five-sixths of the appeals came
under the combined operation of the two rules of limitation, if unqualified.
The figures:now furnished to him gave very nearly the same result, showing,
as he caloulated, that about six-sevenths came under the combined operation of
the two rules. Of course the numbers which would be let in again by the
discretionary action of the Courts must remain quite undertain.

The Motion was put and agreed to.

The Hon'ble Mz. HoBHoUsE moved that the Bill be published in the
Calcutta Gazette in English and in such other language as the Local Govern-

ment might think fit.

The Motion was put and agyeed to.

The Hon’ble M®. HoBEOUSE moved that the Select Oommitu.ae consist of
the Hon'ble Messrs. Ellis, Bayley and Inglis, the Hon’ble Rdjd MMth

Tagore and the Mover.

The Hon'ble RAs4 RaMANATH TAGORE said he had been somewhat unwell
and therefore had not been able to go over the Bill so carefully as he ought
to have done, considering its great importance. But h.e would state to the
Council some of the objections which had occurred to him, anfl he trusted the
Council would receive his observations indulgently. .He. dxd.not deny that
special appeals 'had been the cause of much litigation in this country; so
much so that men sometimes risked their whole fortune to fight out the
battle in the second appeal. Besides, the second appeal was, no dombt, some-
times used as an instrument in the hands of the 1')oworfnl to oppress th.e
weak, That, perhaps, was well known to the Council. To put a stop to this
evil, the hon’ble and learned Mover of the Bill had thought proper to propuse
the remedy set forth in the present Bill. It was proposed that where the money- -
value of the subject-matter in dispute was less than S’;’"Y rupees, and th:
suit was in the nature of ‘a Small Cause suit, there should be no appc,;l, An
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it wae further pro posed--proposals fo whieh he (Réjd Ramdndth Tagore) agreed
+o—l.1|:p15 there should be no appeal where the deeree had been made by consent, ox
{he parties had agreed not to appeal, and where thoe subject-matter related
to costs only, which were left to the discretion of the Court. The proposals
also extended to prohibit second appeals where the money-value of the subject-
matter was less than two hundred rupees, and where the first Court of appeal
agreed with the Court of first instance. These prohibitions might, however,
Lo dispensed with by the Cowrt that made the deerce whenever it thought
fit, and by the Court above where it was impossible to estimate the subject
at o money—fulue, or where any question raised in the suit was of such
importance to the public as to render a second appeal expedient, or
where an appeal was nccessaty for tho purposes of justice. Power was
also given to the first Court of Appeal to state a caso instead of allowing a
second appeal. 1le had no objection to offer to the first of these pro-
posals, namely, to the limitation of twenty rupees in suits in the nature
of Small Causes; and he had none also to state to the proposal that there
should be mo appeal where the decree had been made by consent, or
where the parties had agreed not to appeal, or where the subject-matter in
dispute related only to costs. To these proposals Le had no objections, and
with regard to them he agreed entirely with the hon’ble and learned Mover of
the Bill. But to the prohibition of a second appeal where the subject-matter
in dispute was less than two hundred rupees, he took objection. If the right of
second appenl were limited to cases where the money-value of the suit oxceeded
two hundred rupees, the greater portion of the suits which ‘the people now
brought in order to carry on ordinary trade and mercantile operations would,
in o measure, be excluded. Consequently, the limit proposed appeared to him
to be somewhatarbitrary. Why should the limit be fixed at two hundred rupees
and not at some higher figure ? Then, again, he begged respectfully to ask the
hon'ble and learned Mover whether he intended to cxclude from the advantages
of a second appeal zaminddrs and ryots whose litigation generally was for small
amounts—five, ten, or perhaps a hundred rupees. If the litigation between
zomindfirs  and ryots were to be excluded from the advantages of a second
appeal, then grave injustice would be done to a most important section of
the oomrﬂ\lnity, for, speaking broadly, they were the props of the British
Government, so far as its financlal prosperity was concerned. They were the
people who contributed the greatest amount of revenuc; and they had the
largest stake in the stability of the British Government in this country. But
" he believed the hon'ble and learned Mover of the Bill did not knbwing]y intend
to tako away from the ryots and zamfndérs a privilege which they had enjoyed
ever since the time of the permanent settlcment. At present, whatever ;vas



CIV1L APPEALS. 179

the magnitude of the amount at stake, they had the privilege of going up to
-the - High Ooui't for final. decision. Let. the hon’ble member consider the
great rent cage of Nuddea which came before the High Court, and say whether
il would have come before it under the limitation of two hundred rupees as now
proposed by him. R4jd Raménith Tagore thercfore trusted ihat the Seleet.
Committee to which the Bill would be referred would take this important point
into careful consideration.

He thought also that the proposal that there should be no second appeal
where the Court of first appeal agreed with tho Court of first instance WHS
open to objection on principle; because, taking into consideration the con-
“stifution”of “the Mofussil Courts, if such a restriction wero put upon the right
of second appeal, it would lead to great abuses. And therofore he trusted that
the Select Committee would also take this point into consideration.

He had no further remarks to make except, that he found there was a
clause in the Bill which provided that the Act should come into operation
immediately upon its passing. This, he thought, was objectionable on principle-
The legislature ought to give time to the people whose cases would be affeoted
by the operation of this Bill to arrango their affairs and settlo their disputes
before this Act came into operation, because many transactions had taken
Place between men under the belief that their cases would be thoroughly sifted
on second appeal; and if they were suddenly deprived of that benefit, the
injustice to them would be very great. He would suggest, therefore, that a
certain time should be allowed to dealers, merchants, and others tp scttlc

existing disputes.

The Hon'ble Mz. HoBHOUSE quite concurred with his hon'ble friend Rd;jd
Raméndth Tagore in thinking that the Seleot Committee ought to pay very
great attention to all that he, the R4j4, had stated ; and Mr. HoBuouse had no

doubt that they would do so, and he was glad that they were to bave hig
hon'ble friend’s services on the Select Committee. He would now answer him

on two points.

. In the first place his hon'ble friend sppealod to him to know whether
it was proposed to “exclude from second t.lppeal all q_uestlona between landl?rds
and tenants. What Ma. HoBHOUSE sau% was this—where these que(-;txons
assumed the shape of mere money-questions ; w'her? there.were n? l?ghts.
which could not be quite well measured by money in dispute, it was his inten.
tion to exclude such cases from second appeal. If thero were less than two
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bundred rupees at stake, both partics should he contented with a single appeal.
Enough 'of tribunals was provided for tho amount ot stake. But if they
could show that there wore rights involved beyond the mere money at stake—
vights affecting other persons; rights of such importanceto the public as to
render & second appeal expedient ; rights of importance in a political point of
view-—suech cases would fall within the quahﬁcatxons which would ensble the
boult to dxqpcnse with the probibitions prescribed.

Again, his hon’ble friecnd was under the impression that the latitude
of appeal which was now open to these partics had been their right ever
since the time of tho pelmanent settlement. On the last occasion MR..
1onnoust was at soime pains to trace the history of this matter, and if
he was right, his lon’ble friend was not right. Down to the year 1808, there
was only one appeal which lay to the Sadr Diwdni Addlat, and no case of less
than one thousand rupees in value could be the subject of such appeal. From
1803 to 1843 there was a special appeal properly so called, such as it was pro-
posed to give by this Bill. But there was no right of second appeal. The
appeal was only given under the Regulation of 1803 and subsequent Regulations
to the same offect, at the discretion of the Court, «if on the face of the. decree
of the zila or city Judge, or from any information before the Court, it should
appesr to them to be erroneous or unjust, or if from the nature of the cause, as
stated in the decree, or otherwiso, it should appear to them of sufficient
importance to merit a further investigation in appeal”. 8o that during those
forty years there was the same sort of discretion which it was proposed to give
now, only not so wide; and his hon’ble friend was mistaken when he said
there was any such right ever since the time of the permanent settlement.
In 1843 there was established the mongrel thing which succeeded to the name,
but not to the nature, of the Special Appeal, namely, a regular second appeal
upon points of law and practice at the will of the parties. And that was
the arrangement which had caused so much reasonable dissatisfaction.

The Motion was put and agreed to.

CHIEF COMMISSIONER'S POWERS (SYLHET) BILL.

The Hon'ble MR. HoBBOUSE asked leave to postpone the 1ntmduct10n of

the Bill to provide for the exercise, in Sylhet, of the powers of the Lieutenant
~ Governor and Board of Revenue of Bengal.

Loave was granted,
. o
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EUROPEAN BRITISH MINORS' BILL.

The Hon'ble M. HoEBuousE then introduced the Bill to provide in the
Panjéb and elsewhere for the guardianship of European British minors, and
moved that it be referred to a Select Committoe, with instructions to report. in
three months. He had explained the object of this Bill when he got loave to
introduoe it, and he would now show how it was proposed to effect that object.
The first section of the Bill beforo the Council showed its extent, which in one
respect was a matter of very great difficulty. There was no particular difficulty
about defining the geographical extent of the operation of the Bill, because
it was necessary only to take care that it covered all British India nof.
within the jurisdiction of a High Court. But with regard to its social extent,
there was that difficulty which was always encountered in endeavouring to
provide one law for one class of persons and another law for another class of
persons. The definition of European British subjects, British-born subjects,
Christian subjects of Her Majesty, and other similar cxpressions, which
occurred both in English and Indian Acts, was an excecdingly difficult thing.
What was proposed Lere, and it would be 2 matter for the Select Committee
carefully to consider, was that the Bill should apply to persons born in the
United Kingdom of Great Britain and Ircland, or any British culo.ny,» planta-
tion, or settlement other than British India, and to their children and grand-
children. As far as could be judged, that would include all that il was desived
to affect. There was no doubt that by this definition persons might be included
for whom the law was not designed, such as negroos and others. .I t was (:asy
to point out some absurdities of that kind, and to make- the deﬁnifwn a _sn,h.;cct
of jest. But probably no practical difficulty would arise from including too
many classes. Practically speaking, such machinery a8 th‘“’ was used only
by persons possessing property, and classes of the kind just referved to
would not be found in this country and in posscssion of I?POP‘”‘W- In such
a matter as a Criminal Procedure Code, it was much more dnmcult. to deﬁm'a all
that was wanted and to exclude all that was not wanted. But in a stlb]e(_‘,t-
matter of this kind, & wide dofivition might more safely bo relied oo,
beosuse the Aot would be applied only to persons possessing property.
ould be dofined as a person who had not

inor sh
It was proposed that a min s0 as to follow former precedents and the

completed the age of eighteen years, .
rule adopted in the Mahérajs of Vizianagrams Bil.

One part of the Bill, Part 1L, related to the appointmcnt' of guardians.
It was proposed to give this power to the mother of a minor, who had
vot that power at prescnt by law, in ocase th‘e f:t:il:: ;::‘:sw:;gomq["(;tg?t'ﬂ(::
dead; and the Court would have such power 1o ¥ ¢
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question aroso as to what should be done if a minor had property in more
than one provines: suppose, for instance, in the Paujdb and in Oudh.
it was proposed that the Court which had jurisdiction over the minor by
his residence should appoint such guardians of his properties as it thought
fit, That was the simplest plan. Whether there were any administrative
objections to that plan Mn. Hosuouss did not know at the present
moraent. There might be such objections. There might be reasons why the.
Oourts of the Province in which the minor did not reside but did possess
property should have something te say ‘to- the appointment of a guar-
dian. If there were any such, he hoped they would be brought to notice
by the local authorities. What was thought the simplest plan had been,
followed, andr what was primd facie the best. Then came two or three
sections relating to procedure, and the Council would see that in framing
them, Act IX of 1861 had been Jollowed. Then there were laid down one
or two broad rules to guide the Court in its appointment of guardians.
These would - be found in section 10, and two of these rules, (a). und (c),
expressed what was the Foglish law. Rule () did noi express the English
law, becavse it gavo rather more loous standi to the mother than the English
law did. Hore the New York Qivil Code had beern followed. T

The next Part rolated to the duties, rights, and liabilities of the guardian,
and it was proposed with respect to the religicn of the ward, and with respect to
the bringins back a ward who bad deserted to the home of the guardian, to
follow what he believed to be the rules of the English law. That part
of the Bill prescribed some of the simplest duties of guardians, as to taking

care of his ward's property and as to his power of leasing, and also showed
when his authority ceased. ' h

_Several of these provisions, referring to the duties and liabilities of guar-
dians, were in the Bill which was now before the Council, to declare and amend
the laws in Qudh. There they had experienced the same diffieulty as.that
which had led the Panjdb authorities to propose the present measure. The

provisions in the Oudh Bill would therefore be superseded by this Bill if passed
into Law.

The Motion was put and agreed to.

The Hon'ble Mr. Hosrousk moved that the Bill be publisiled in English
in the Panjéb, Oudh, the Central Provinces, British Burmah, COoorg, and
Assam Gazettes, ’

“ s
The Motion was put and agreed to.
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The fd‘llowing Select Commitiees were named :—

. QOn the Blll to'amend the law relatmg to Civil Appeals in the Presidency
’,,of Fort ‘William,——The Hon’ble Messrs. Ellis, Bayley, and Inglis, the Hon’ble
Réjé Raménéth Tagore and the Mover.

On the Bill to provide in the Panjéb and elsewhere for the guardianship
-of European British minors,——The Hon'ble Messrs. Bayley and Inglis and

. the Mover.

' The Council adjourned sine die.
T iieom WHITLEY STOKES,
Caxcorns, Seorelary to the Government ¢f India,
The 2nd July 1874. . Legislative Dept.
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