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Abstract of the Proceedings of the Council of the Goverhor General of India,
assembled for the purpose of making Lows and Regulations under the
provisions of the Act of Par meent 24 & 25 Vic., cap. 67.

The Council met at Government vHouse on Tuesday, the 24th March 1874.
Present:
His Excellency the Vlceroy a.nd Governor General of India, . M.s.1.,

preszdmg.
His Honour the Lieutenant-Governor of Benga.l
Ma]or-Geneml the Hon'ble Sir H. W. Norman, x. 0. B.
The Hon’ble A. Hobhouse, Q. .
The Hon'ble E. C. Bayley, o. s. 1.
His Highness the Mahéréjé of Vizisnagram, x. 0.8.1. .
The Hon’ble R4jd Ramdndth Tagore.
The Hon’ble R. A. Dalyell.
.The Hon’ble B. D. Colvin.

PRIVY OOUNCIL APPEAILS BILL.

'The Hon’ble Mg. HoBHOUSE moved that the final Report of the Seleot'
. Qommlttee on the Bill to consolidate and amend the law relating to the admis-
sion of appeals to Her Majesty in Oouncil from judgments and orders of the

Civil Courts, be taken into consideration.

The Motion was put and agreed to.
The Hon'ble Mr. HonHOUSE also moved that the Bill as finally amended
be passed. .

The Motion was put and agreed to.

BURMA MUNICIPAL BILL.
The Hon’ble M. HoBHOUSE also moved that the Report of the Select
.Oommttee on the Bill to provide for the appointment of Municipal Committees

in Towns in British Burma, and for other putposcs, be taken into oconsideration.
He had explained on the last occasion the only points which seemed to
him to be of importance, and which the Belect Committee considered it

necessary to bring to the attention of the Council in thexr report of the
alterations .made in the Bill.
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The ITon’ble Mr. Danvein said when his hon’ble and Jearned friend
pwbéntod the Report, of the Beleet Committee on this Bill, he explained the
cirewnstanees under which it had. heen deemed advisable to restrict the
amount, of taxation for the general purposes preseribed by the Bill to the actual
amount of town taxation now levied in British Burma. On that occasion, e (Mr.
1Lobhouse) gave soveral good and valid reasons in favour of tho course adopted,
but he did not, so far as Mr. DatxuLL could recollect, mention a statement which
had heen made by the Chief Commissioner in a letter which he had addressed
to the Committeo on the subject of ibe Bill. In that letter, Mr. Tden stated
that no fresh taxation was intended or desired, but merely the regulation of
the existing taxation and the bestowal on the people of some share in the
administration of the affairs of their towns which now rested in the hands
of the Government officials, When Mz, Danyenn told the Council that the
presont town taxation of British Burma, which apparently was levied entirely
at the will of the executive and without any cxpress legal sanction, had
been raised in ten ycars from two to five ldkhs, he thought they would
agree that there wero strong reasons for Mr. Eden’s moderation, and
that the Sclect Committeo had ecxercised a wise discretion in limiting the
amount of taxation for gencral purposes to the amount at present actually
collected in the towns. He also found by reference to a. valuable report
on tho taxation of British Burma from the pen of Colonel Duncan, the Secre-
tary to the Chief Commissioner, which was circulated to the Council last year,
that as rcgards the incidence of local and imperial taxation, the inhabitants of
British Burma were at a disadvantage with other parts of the empire. Colonel
Duncan also stated that the well-to-do people in most towns now paid a tax of |,
from soven to ten rupecs according to the size of the town, and that in Rangoon
a petty shopkeeper paid as much as eighteen and a half rupees as municipal
taxation: and there were additional grounds for the course which had been
taken with regard to this Bill. Turther, the Council would recollect that at a
rocent meeting of the Council, an hon’ble member, who was not in his place
to-day, whon alluding to the Bill in its original form and to the Burma Fisheries
Bill, stated it as his opinion that neither of those measures were such as were
likely to foster or encourage the advancement of a young province like British
Burraa which had, he thought, a great future before it, and he indulged the
hopo that mothing like legislation of a repressive or d.lscouragmg character
would be carriod out. M=z. DALYELL then expresscd his general concurrence
with the opinions expressed by his hon’ble friend, and if the Bill now about
to bo passed had involved an increase of ta¥ation in Burma, he would not have

supported it. As the Bill now stood, he would have much plen.sure in segnng
it take its placo in the Statute-book.
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His Highness Tur MandrAsi or Vizrianaeram said the Council had
heard from his hon’ble and learned friend, Mr. Hobhouse, the objects and rea-
sons of this Bill. No doubt any new taxation was very distasteful to the
Natives of India in general. But as the Bill now proposed did not in any way
increase the burden of taxation in British Burma, but was only intended to
legalize and regulate the existing taxation, as had hitherto been done by the
laws dcsigned for other parts of India by the hon'ble Mr. Hobhouse and his
predecessors, he had much pleasure in giving his assent to the motion before

the Council.

The Motion was put and agreed to..
Tho Hon’ble MB. Hobnouse then moved that the Bill as amended be

passed. # .
The Motion was put and agreed to.

ASSAM CHIEF COMMISSIONER'S POWERS BILL.

The Hon’ble Mz. HosHOUSE also moved that the Report of the Beleot
Committee on the Bill to provide for the exercise of the powers hitherto exer-
cised by the Lieutenant-Governor and Board of Revenue of Bengal in the
territories forming the Chief Oommissionership of Assam, be taken into consi-

deration.

His Honour THE LIEUTENANT-GOVERNOR said that, as he had not had
an opportunity of disoussing or carefully considering this Bill, he was not
in a position to speak of it in detail. As regards the form of the Bill,
he was inclined to doubt whether a change made in Committee , was
expedient. He believed that the Bill as originally introduced provided that it
should be in the power of the Governor General in Council to decide by what
authority, whether by the Lieutenant-Governor of Bengal, the Government of
India, or the mew Ohief Commissioner of Assam, any matter pending at the
time of the transfer should be decided. Apparently, as the Bill now stood,

that power of enabling either authority to decide pending questions had been
restricted to questions arising under the Gdro Hills' Jurisdiction Act.

He had only to suggest that s doubt arose in his mind whether other
questions of a similar character might not occur; but he felt he might safely
leave the matter in the hands of Lis hon’ble friend Mr. Hobhouse. H1s Honour
had no doubt that Mr. Hobhouse bad taken good care that there should be no

practical difficulty hereafter.
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There was only one other pg)int to which he would wish to vefer, and that
was this.  1Te would submit o the Government of India and to the Counecil that,
* i matters of gpelling, somo: uniform. conrse should he .xdoptod The districts
which were the subje ef of the present Bill were lately the subjeet of a notifi-
gation of the Governor General in Council in the Tome or somo other  Depart-
ment, which he could not well reeollect, but it was certainly some other than
the Legislative Department, and :in that notification they were spelled quite
differently from ihe spelling in the Bill. ITe would only say that whichever
might be right or wrong, it was almost, he might say, indecent that the Gov-
ernment of India in the different Departments should ostentatiously spell the
names of well-known places in so many different ways; that one Depamtment
should adopt the well-known spdhng which wos adopted by people in ‘geueral,
and another should enter into the elaborate system by which these names were
very much disguised. Ile was glad to learn that the long-suffering of the
Members of the Committee of this Council, who had submitted to a good deal
in this respect, wns at last exbausted. e was glad to observe the spell-
“ing of the word “Cachar”, which was formerly spelt ‘“Kachhdir” in the
Bill, was now restored to its original shape, C-a-c-h-a-r. That ¢ K-a-c-h-h-4-r
was too much for the Select Committeo, and it was restored to its original
spelliug.  But apparenily a compromiso was mado in respoct to the spelling
of other districts in regard to which the change was not so flagrant, and
which were left to the mercy of the Legislative Department, as to the
regulation of the spelling. Now, in this matter of spelling, & considerable
Iatitude had been loft to the Local Governments, and by what he might
call a sort of consensus of those Governments, the spelling of well-known dis-
triots had becn preserved ; the old well-established spelling had been retained.
That had been done in the North-Western Provinces and in Bengal, and *he
had no hesitation in saying that if Assam still belonged to Bengal, that would
have been done in Assam. The Chief Commissioner now established by the
Government of India had not had full opportunity of considering the matter.
1le would submit that it was not desirable that in this interregnum the
Legislative Department should step in and alter the names of places which
were not only the names of well-known distriots, but also the names of a large
» number of Tea and other Companies well-known in the London Stock Exohange
Such a course might, amongst other things, cause a depreomtlon of shares in guch
woll-known Companies as the Nowgong, Durrung, and several other Tea Com-
panics. Woro the names of those Companies to be severed from the names of
the well-known districts with which they were associated, such a course might
oreate o panio in the money-market, and it seemed ‘most undesirablo that we
should depart from the well-recognized spelling of the names of those districts.
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The Hon’ble Mr. BAYLEY said there was only one point in regard to which
he wished to make a few remarks, namely, the notification from the Home
Department to which the Lieutenant-Governor had referred. He belioved
that notification Liad carefully kept to the exaot spelling which the Government
of Indin had authorized. ‘Without the notification before him, he did not
remember what that spelling precisely was. In the Bill some compromise had
cortainly been made as to the spelling of the names “ Durang” and * Naugfon,”
and he belicved that, whatever the change from the authorized spelling might
be, it was very slight. So far as the new Provinoé was concerned, he did not
sce why they should beleft to make this not very important reform.

The Hon’ble Mr. HopHoUSE said that, with regard to the first point which
was mentioned by His Honour the Lieutenant-Governor, the Bill ‘was intro-
duced in the form in which sections 1 and 2 stood now. It was an earlier
draft to which the Lieutenant-Governor referred. It was afterwards found that
some arrangements were pending for making compensation to zamindérs under
Act XXII of 1869. That was the only point in which the Bill as it now stood
varied from the Bill as introduced. What was new in the Bill was the power
given to the.Lieutenant-Governor of Bengal to carry out the arrangements
made with the zamfndérs and others in the Géro Hills. Some arrangements
were actually pending, and it would be very inconvenient to take them out of
the Lieutenant-Governor's hands. He thought His Honour might rely on it
that the matter had been carefully considered both before and since the intro-.

duction of - the Bill.

With regard to the matter of spelling, the Lieutenant-Governor could not
attack any one more willing to be defeated than MB. HoBHOUSE. As far as he
was concerned, his sympathies were with the Lieutenant-Governor. The
citadel had s traitor inside. But he (Mz. HonuoUsE) really knew very little
of the matter. What he did know was his mother-tongue, and he had a great
prejudice against seeing English letters used to represent sounds which they
never by any chance represented to the English eye ; for instance, he did
not like to see a tub spelt,* t-a-b.” Hemust leave the matter to be fought over
by those who were more learned than himself. All that he could say was that
if the exertions of the Lieutenmant-Governor did result in putting oriental
names and words into & more familiar occidental. shape ; if he did succeed in
bringing them into a shape more intelligible to English ears and eyes, it would

be a very.good thing.
Major-General the Hon'ble Bie H. W. NorMAN concurred in the
observafions of the Lieutenant-Governor in regard to the matter of spelling.
' [
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e would observe that it was quite contrary to the Resolution of  the
Govermment of India that auy alteration should be wade in the spelling of
the names of Cantonments from the ordinary spelling which had prevailed
for yoars past. He thought that one or two of the names in this Bill were
the names of Cantonments. They were spelt quite differently from the
ususl pructice : perbaps the Legislative Department would hear that in mind..

His ixcollency THE PREsIDENT observed that it would be inconvenient {0
pass this Bill if there was any doubt as to the proper way in which the names
of the several distriets were spelt. Tt would therefore be advisable to post-
pouc the passing of the Bill in order that the spelling might, if nccessary,
be altered in accordance with the views of the Government of India.

The consideration of the Bill was then postponed.

EUROPEAN VAGRANCY BILL.

The Hon’ble Mx. BayLey presented the Report of the Select Committee
on the Bill to consolidate and amend the law relating to European Vagrancy.
He said the Bolect Committee had made some changes in the details of the Bill
-which had almost all been made in accordance with the suggestions of the Local
Governments. None of these changes materially affocted the gencral principle
of the Bill. There were one or two matters which needed explanation, although
they did not refer to the amendments introduced by tho Select Committee, but
related rather to the general principle of the Bill and the plan upon which it
was framed. It would be better, however, to defer Lis remarks as to these

until the time when the Report of tho Seleet Committee would be taken into
consideration.

.BOMBAY REVENUE JURISDICTION BILL.

The Hon'blo Mr. HoBROUSE, in the absence of the Hon'ble Mr. Ellis,
asked leavo to postpone the  presentation of the preliminary Roport of the Select
Committes on the Bill to limit the jurisdiction of the Civil Courts throughout
the Bombay Presidency in matters relating to the Land:-Revenue.

Leave was granted.

INDIAN LAW REPORTS BILL.

The Hon'ble Mr. HoBwousE introduced the Bill to diminish the multitude
and improve the quality of Law Reports, and to oxtend the area of thoir
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authority, and moved  that it be referred to a Sclect Committee with instruc-
tions to report in {wo months. Ic said that he had explained to the Council
on the last occasion that the quantity of legislation required on this subject
was small, and they would be glad to ses that the Bill was a short one.
He must now explain to them the lines upon which the Bill was laid down. In
the first place, they would observe that a late day was fixed for the Bill to come
into operation, namely, the 1st January 1875. The objeot of that was to give
those who were now engaged in the pubhcatnon of reports time to wind up
their affairs, such as the Bengal Law Reporters. If they were :allowed to the
end of this year, they would be able to place their affairs in a satisfactory
footing. Then, coming to the substance of the Bill, he should like, in the first
place, to read a few remarks which had been furnished to him by a learned
Judge of the High Court, Mr. Justice Markby, respecting the operation upon
which we were engaged remarks which conveyed a very useful warning and

caution to us. He said :—

T e awthority of a judicial decision has never been recognized, as far as I am aware, by the
legislature in any country except in a very limited degree, and under peculiar circumstances.

The responsa prudentum wore not judicial decisions, ‘but resolutions upon doubtful points by
cértain persons quibus conders jura permissum eral. 'The arréls of the Cour de Cassalion are .

confined to the corrections of faulty procedure and of any contravention ezpresse du texle de
la loi, i. e., of the Code; and the Coxr de Cassation is established awprds du Corps Legislatif,

and ;nny correct erroneous decisions, whether the parties choose to appeal or not. The Sadr
Diwénf Ad&lat could issue ¢ constructions’ upon the Regulations (our fexte de la loi) which
were final and conclusive (Regulation 10 of 1796, s. 8), but when this Regulation was passed
and until long after, the Sadr Court was presided over by the Governor Goneml orbya

Member of Counctl and was in close relation to the legislature.”

Then after referring to some other opinions he continued :—

« A consideration of all this leads me to doubt whether more good than h;m would be

done by legislating on this subject. - The Mofussil Judges are no doubt far too prome to see
in every “dictum” of ‘s High Court Judge a rule for future gmdmoe, and your proposition would,
it is true, separate off and reject a number of decisions or expressions of opinion which they
ought not to be bound by. But will not the actual authority of cases selected for publication
be too much increased ? Increased to some extent it will be I cannot doubt ; and I am not

'prepared to see too much rigidity given to the decisions of even a Full Bench.”

" These remarks appeared to Mr. HoBrnouse to have a great deal of truth
and wisdom in them. It was quite true that it was a new tbing, as far as he
was aware, for the legislature to recognize in terms the authority of judicial
decisions ; and he agreed that it would be a bad thing if we were to take away
from judicial decisions that quality of flexibility and adaptibility which they
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now had and to give them the same rigidity as Statutes, so that every word of
them must be weighed by Judges before they could decide a case. But there
yemained the fact, and a very important fact, in our constitution, it was, that the
law was being constantly moulded by judicial decisions, which operated very
much as they were reported, and we should hardly err if we reoovmzed that
fact and treated it as established without endeavouring to alter its nature. Now
the Bill endeavoured to follow that principle, and not only was languagoe
used in the early part of it which merely referred to judicial decisions and
their authority as existing facts, but scotion 4 contained an express caution that
“ sgave as provided by section 2, nothing herein contained shall be construed to
give any judicial deeision any further or other authority than it would have
had if this Act had not becn passed.” Then, what was done by section 27 It
was not a long one, and he would read it to the Oouncil :—

“ Evory judgment delivered on or after the said day by any of the said High Coﬁrts
(whether by a Judgo sitting alone, or by a Division Court, or by a Full Bench) and reported in_
the said Indian Authorized Law Reports, shall have the same authority in all subordinate

Courts beyond the limits of the appellate jurisdiction of such High Court as i_mlepéndently of
this Act it would have within such limits.”

So that the Council would sep that the authority of decisions was, as
regards its quality or nature, left it as it stood before, and the Bill only
extended the geographical area of its operation. He thought we might feel
confident that, in the hands of an intelligent man, a law framed as this was
would not be construed amiss, that the Judges would render an intelligent
and loyal obedience to the decisions of the superior Courts according to the
essence and spirit of those decisions when applicable to the cases before them,
.and would not, any more than now, be slaves to the letter, and regard every
by-word which fell from a superior Court as sacred, or as intended to express

the full and deliberate mind of the Court and to operate as a guide to the rest
of the world.

The Oouncil would also observe that in that seotion the Bill only men-
tioned subordinate Courts as those to be bound by the authority of judicial

. decisions. The reason was that there was considerable nicety of distinction
in the various phases of the High Courts, and in the amount of authority to
be attributed to the decisions of a single Judge, a Division Court, or a Full
Bench ; and it was better that the High Courts should settle these things for
themselves. Moreover, it was not the case, as he had seen it supposed in several
communications upon this subject, that we aimed at binding any one High
Court to follow the decisions of any other High Court. At the present
moment, the High Court might change its mind and differ from itself : it had
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a degree of freedom which, in Mr. Hosnouse’s opinion, was quite necessary for
the due working of our judicial system, and which he did not wish to encroach
npon. The main and primary object of the section was to give a more efficient
and regular guide to the subordinate Judges, so that when we got a valuable
decision in onc Province, it might be used to guide the Judges in another.
Tle thought that this system might safcly be left to be worked out to its proper
vesult by the High Courts themselves. Practically, though indii'ectly, it would
sccure greater uniformity in the decisions of the High Oourts, because it
would, if only for the purpose of testing what subordinate Judges had done,
compel the Iigh Courts to give adequate consideration to one anothor’s
decisions ; and this would lead to greater uniformity, and also to the prevalence
of those decisions which were found on discussion to be most ressonable and

expedient.
The remaining section of the Bill, section 8, was as follows : —

« N(; Court shall be bound to hear cited or shall receive or treat as an authority binding on
it the roport of any case decided by any of the said . High Courts on or after ‘the said day,
other than a report published under the authority of the Governor General in Council.”

He knew that there were many who would say that this seotion was not
stringent enough, but that we ought to prohibit the citation or even the publica-
tion of any unauthorized reports. As regards publication, Mr. HosHOUSE had
alreiuly givén his reasons for thinking that the publication of reports was an ex-
cellent object, and for wishing well to all such publications as the public could be
induced to read. With regard to citation, it seemed impossible to prohibit the
citation of voluhtary reports any more than the citation of any other work which
did not carry with it binding authority. It was impossible to say beforehand
what might or what might not be suitably cited in the course of a forensio
argument; and if any work not professing to have authority might be cited,
so might voluntcer reports. It was easy to conceive cases in which such
reports might be exceedingly useful to illustrate a position or to point an
argument. .. The utmost we could do was to free the subordinate Qourts from
the shackles which practice and custom now imposed upon them, and to
say that as a Judge might listen fo & passage from Hamlet or Paradisc Lost,
or Hallam's Oonstitutional History, or Preston on Abstracts, or any other
'work, technical or not technical, and as if he listened to it, he might either
adopt or rejeot the conolusion which was pressed upon him, so he might deal
with a volunteer report. The objection might be raised that this was only
what the Judges might do now, and that the Bill was idly telling them no more
than they knew without it. Of the superior Courts that mxght be true in terms,

4
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OF the subordinate Courts it was mnob true even: in {erms, for a subordinate
Courl'would find itself in a very falso position if it refused to hear, or he
bound by a work which its appellate Court was in the habit of receiving as
authority. We conld therefore relieve a subordinate Court from the tervor
of being held wrong and having its judgment veversed, hecause some obscure

caso was cited before it which it refused to reccive as binding authority.
Lven ag regards the superior Courls, the proposition was not practically truc.
Tt required much more effort and unanimity than had ever heen found in a
large Dody of men not guided or supported by any deelaration of the legislature
or act of the State, to treat unauthorized reports uniformly and persistently
as being without authority, and put their citation on the same footing as the
vitation of other general matter. TIf, however, we gave them that which
was published wnder proper authority, wo might hope with a reasonable
smount of skill and care, and at the same time told them they were not
“bound to receive anylhing clse as of authority, we might hope for good
_results. Mr. Honnousk acknowledged that in this matter we were in the
hands of those who might and ought to regulate the conduct of legal business,
. but by doing what we proposed, we might hope for the assent of all reasonable
men, and he did hope they would, in the course of time, settle the practice on
a more reasonable and satisfactory footing than that upon which it was now.

These were the threo objects of the Bill. - They were to give the reports a
larger area of authority than they now possessed ; to prevent unauthorized
reports being brought forward in such a way as to constitute binding authority
on the Judges, and at the same timo to provide a caution against the Courts
attributing undue weight to those reports which were authorizod reports. It
would be for the Council to consider whether a measure with these objects
should pass into Committee.

The Hon'ble RAJ& RamANATH TAGORE said he had gone over this Bill
very carefully, and he thought that a law of this kind was absolutely necessary
for the purpose of placing the Indian Law Reports on a proper’ footing. After
the able and lucid manner in which the Hon'ble Mr Hobhouse had explained
.o the mecting his reasons for introducing the Bill, RAJ4 RamAxiTa TAcORE
had very little to say on this important question, But in looking over the
Bill, he observed that there was no provision or scheme laid down to enable
the Government to confer the necessary authority upon any partlcu]a,r reports.
If the omission to which he had referred was a defect, which he hoped it was
not, it would no doubt be supplied by the Select Committee. In all other
respects, he entirely approved of the Bill.
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The Hon'ble Mr. DALYELL said the difficulty which had been adverted to
by his hon’ble friend, R4ji Ramén4th Tagore, had occurred to him when look-
ing over the Bill this morning. Hoe did not see who was to be the authority to
decide as to what were to be authorized' ‘reports. Tor instance, who was to decide
between the High Courts of Calcutta and Madras on a ruling which possibly
might not be precisely the same, though upon the same subject ? 'Which of those
rulings was to be reported ? Ie did not think the Madras High Oourt would
be satisfied to agree to every ruling of the Calcutta High Oourt, and similarly the
Calcutta Court might not agree to every ruling of the Madras Court. Yet which-
ever of these was accepted in the authorized report, would be binding upon
the subordinate Courts of both provinces. If a ruling of the Oaloutta Court in
which the Madras Court did not agree became an authorized report, then all the
Madras subordinate Courts would be obliged to attend to that ruling, although
their own High Court might not concur in the propriety of the decision. That
seemed to MR. DALYELL to be a difficulty, but possibly the hon’ble member in
charge of the Bill might have some means of disposing of it. He merely
threw it out as a point for.the consideration of the Belect Committee : he
thought it advisable that the authority to whom the task of selection was to be -

entrusted should be laid down in the Bill.

His Honour THE LIEUTENANT-GOVERNOR said it was perfectly true that, as
the hon'bie and learned member had said, this was a short Bill, but it was not
an innocent Bill. The importance and effect of the Bill was in inverse ratio to
its length. A short Bill might make a very radical change in the law without
providing any safe-guards, and as he should not have the opportunity of consi-
dering this Bill in its later stages, he would wish now to express his opinion
that the Bill was not a satisfactory Bill, and was not such a one as he
could agree to. The great blot in this Bill was that which had been stated by
the hon’ble members who spoke before him. No safe-guard was provided;
no machinery was provided: we were told nothing as to the manner in which
the decisions were to be selected, or the process by which some decisions were
to be converted into authorized decisions, and others were to be rejected.
Therefore, it seemed to him that the Bill in the shape in which it was put
was a Bill not only of enormous importance, but that it was a radically un-
constitutional and revolutionary Bill. It placed nominally in the hands of the
Government of India, but really in those of some one else, the power of select-
ing from the very numerous decisions of all the High and other Oourts,
and declaring whioh should be reported as suthorized reports and should be
cited and be binding upon the subordinate Oourts, and whioh should be
rejected, and, as it were, snuffed out, put aside, and put out of Court altoge-
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ther. Tle believed the effect wonld be, thal nol only nine oul of every ten
but ninety-nine out of every hundred decisions would be pub out of Court
altogether, and that by an autbority: altogether wnknown to the Cowrt and
the publie, so far as we yeb saw,  "The reportor would have the power of sitling
in judgment on the Judges and of saying which should be taken as good
and binding decisions, and of snufling out and making altogether uncitable
ninety-nine hundredths of tho deeisions which wero passed. To understand
“the enormous effect of o Bill of this kind, we must consider the nature of the
superior Courls of this country. If they consisted, as in most civilized coun-
tries, of woll-recognized and concentrated Courts of the highest authority, whose
decisions were of very great woight, we might delegate to the Reporters the
power of selecting what were important and what were unimportant decisions.
But that was not the case here. Not only had we a great variety of High
Courts, but they were not single Courts of themselves. The High Court of
Calcutta was half a dozen Courts, each sitting and deciding independently of one
another ; for many purposes as many Judges as there were, so many Courts were
there. Moreover, there were a good many Judicial Commissioners and Financial
Comniissionerq, all of whom exercised the authority of a High Court. The conse-
quence was, that we should have at least twenty or thirty, probably more, High
Cowrts of co-ordinato authority, all deciding each in their own way : and we had
unfortinately in this country no Court where those decisions could be brought
under review and revised by a full and sufficient tribunal. Such being the
fact, if you put into the bands of any one authority the power of deciding
which of these decisions should be treated as suthoritative, and which were to
be rejected and snuffed out, you gave that authority an enormous power over
the superior Courts of the country: you made him in fact Judge over the
Judges, and so far as His HoNoUR could see, the authority exercising this enor-
mous power was to bo irresponsible. His HoNour had always held that, in
‘this country, a very large power should be excrcised by the supreme executive
authority of India; and he would be quite willing to accept the dogma set
forth in the Statement of Objcots and Reasons accompanying the Bill, that law-
" reporting should be regarded as a branch of legislation, and that judicial decisions
should be reported by sufficient authority. If the law was really to be settled by
* the Government of Tudia he should not object. But it seemed to him that, prac-
tically, this Bill in no dogree ‘moved in that direction. If the Government,
acting in its executive capacity, might set forth the interpretation of the law, he
should be perfeotly ready to acoccpt a system of that kind ; but in reality, although
this Bill proposed to give that power to the Government of India, it was
“not to be exercised by the responsible Government, but, as he gathered from
one of tho papers bearing on this Bill, by an individual who was to be called
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“the Chief Law Reporter,” and 11s Hoxoun understood that some very able and
estimable lawyer was to be provided with that place. As far as tho Bill was
concerned, all that the Council knew was, that the Government would create
the man and would do nothing more, and having created him, he would be
the person who was to sit in judgment over the Judges, and who was to decide
what was good and what was bad law. His Honour should like to give an
illustration of the manner in which a systom of this kind was likely to work.
He would tako a case which had been already in many occasions reforred to as
being a case to which a system of this kind might be applied. He alluded to
what was known as the great Ront Onse. = Let us take the history of that case.
It was a case in which the questions involvod wore of enormous importance,
affecting the whole agricultural population of great Provinces, and upon
which depended the decision of a large mass of cases. A decision was arrived
at by one very eminent Judge, one of the most eminent Judges in fact who
had sat in the High Oourt. That decision startled people: it went a long
way in one direction ; it was a clear authority and apparently settled the law.
Presently, cropped up other decisions of other co-ordinate Courts, and they
decided in a different manner. Consequently, it became apparent that there
was a great variety and difference of opinion amongst the Judges of co-ordinate
Courts : & case was then taken up, and all the fifteen Judges of the High Oourt
sat. The result was that fourteen Judges came to a decision adverse to the
opinion of that one eminent Judge, who still retained his own opinion. Now,
what must have happened if this Bill had been law ? Either the decision of the
eminent Judge who first passed a decision on the point would have been accepted
by the Law Reporter, and would have been promulgated as binding authority,
and other decisions .which were opposed to it would have been put out alto-
gether ;' or the Law Reporter would have selected any other of those decisions,
and put it in the place of the other, and we should have had no opportunity
of this great question being thoroughly discussed, and coming to the decision
which eventually settled the matter. The settlement which we should have
had of this great question would bave been a settlement by the Law Reporter,
and not by the fiftéen Judges sitting in solemn conglave on the whole matter.

On one point he entirely agreed with the Hon'b}e Mr. Hobhouse in
the view which he had taken. It was most undesirable that the lower ¥

Courts should be burdened with too many authoritative decisions. It was not

desirable that the Jugges should act by & mere memdria technica. 8o

far, something was necessary to be done in regard to the present system

of law-reporting. But he also eaid that the latter part of the Bill which

gave binding authority to the suthorized reports as distinguished from
d
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otier reports, was most dangerous, innsmuch as it indivectly placed these
authovized reports in & mueh higher position than that which any  ro-
ports now held. It ovon went to the leugth of providing that the decision
of one High Cowt should be binding upon the subordinate Judges of
the otber provineces. IHe altogether denied that the decisions of the High
Court at Calentta were binding even on the subordinato Cowrts of the Lower
Trovinees, At prosont the decisions of a Iigh Court were binding upon
the snbordinate Judges of its province, merely so far as they affected the
reason of the Court below. The Court might properly look at the decisions
of the higher and more experienced Courts for their guidance. But the deci-
sions of tho ITigh Court had no absolute authority to bind the decisions of the
Courts helow, and they had the sane authority in the North-Western Provinces,
or Madras or Bombay as they had in the Courts of the provinces subject.
to its control. Inasmuch, however, as the subordinate Judges might look
for promotion to the Judges of the High Court and might consequently
pay more pespeet to those decisions than they would otherwise do, in that
respect, of course, the decisions of the High Court might be of more binding
authority. - But otherwise they would have no greater authority in the Lower
Provinces of Bengal than inany of the other Provinces of India. The effect
of {he Bill, although not directly expressed, would indirectly be that the
suthorized reports would have complete and absolute authority to bind the subor-
dinate Courts all over India and would, in fact, regulate the whole administration
of justice. Scction 8 was the section which shut off and disposed of the whole
of the decisions which were not accepted by the Law Reporter, that was
the section which, whilst it gave undue authority to the authorized reports,
took away all authority from unauthorized reports. His HoNOUR must
express his own view that this Bill ought not to be referred to a Select
‘Committee in the form in which it was put before the Council. He would
have the consideration of the Bill postponed, in order that the hon’ble member
in charge should deprive it of the character it now bore; that it should be
made more distinet, and that he should declare what his views really were, and

then the Council would be in a better position to judge whether the system
should or should not be carried out.

The Hon'ble Mz. Honmouse said he would take the objections which had
been raised in the order in which they bad been made. First, the Hon’ble
R4js Raménéth Tagore, as MR, HoBHOUSE understood him, objected that the
Bill made no provision for giving the Executive Government authority to insti-
tute a system of law-reporting. The answer to that was that no such provision
was neoocssary. It was perfectly within the competency of the Executive
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Government to do that either with or without this Bill. Mn. Hosnouse had
explained on the last occasion that the Bill ivas only in aid of a system pro-
posed to be established by virtue of the authority of the Government. That
system would have no authority of itsclf. The authority given to the reports
was not given by this Bill, nor by any executive action of the Gtovernment.
It was given by the constitutional action of the Judges which would be loft
entire and untouched by the Bill. - As for the proposed system of reporting
it would not affect the esseniial authority of the Judges. It was only for
the purpose of giving to tho public in a proper shape so much as of judicial
decision as materially affected the law.

Then the Hon’ble Mr. Dalyell seemed to think that some difficulty might
arise in the case of contradictory rulings. Butin truth there would be no more
difficulty than there wasnow. It wasa mistake of the whole plan to suppose
that the Reporter was to judge for himself of the goodness or badness of the
law contained in each decision, and to take the good and reject thebad. He must
report it if it was of sufficient importance ; and that was exactly what Reporters
did now. Supposing he got two adverse decisions on an important question, he
would report both. In the very case put by the Lieutenant-Governor, where
he said there was a great difference of opinion amongst competent authorities,
it would be the duty of a good Reporter to report the decisions on both sides ;
and unless the case was one in which the legislature thought proper to inter-
fere, the Judges must take that which they thought was best or most binding
on them. M. HopaovUsE would illustrate that by a matter with which some
present might have been concerned. We were most of us old enough to
remember the time when a great number of joint stock companies were started
by means of what were called provisional Committees. It was an entirely new
thing in the history of England, and raised a great number of new problems
of law. The result was a variety of decisions—decisions in the Queen’s Bench,
in the Court of Exchequer, in the Common Pleas, in the Court of Chancery,
conflicting with one another on a variety of important points, and for some
time 10 °0one could tell with any certainty how the law stood. The legislature
did not interfere, and very rightly, if they had, they would certainly have made
a hash of it and created greater confusion than ever. It was necessary to
place thé law on a reasonable footing, such as would satisfy men’s sense
of justice, and prevent continual struggles to escape from bad rules. But no
man was wise enough to, see what that footing was. It required many
discussions, conducted with reference to conmcrete cases, and under all the
responsibility of having to decide those cases before it was seen on what lines
the law should be laid down. Well, the decisions on all sides were reported.
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Reporlers did nob refuse 1o report what they might happen to think was
bad law, but yeported all important cases, and gradually by means of appeals
and the exercise of the judicial powers of the Tlouse of Lords, the law. became
sottled. There weresome years of controversy and confusion during which no
man was wise enough to sce how the law ought to stand. Tt wanted a great
deal of discussion, and when that had occurred often enough, the law got set-
tled on a reasonable and satisfactory footing, and bas remained so cver sinco.
The samo thing would be done under any good system of reporting. The
object of a report was simply to tell people what judicial decisions there
had been on any subject; and if any Reporter chose to take it upon him-
self to say of any decision otherwiso fit to he reported that it was bad law
and that he would not report'it, Mr. Honnouse thought, notwithstanding

the anccdote of a great man he quoted on the last occasion, that he would
not be doing his duty as a Reporter.

The Licutenant-Governor said we were making & great and a radical
change. 'Where did he find that change? Not in the Bill, not in' the
Statement of Objects and Reasons, not in tho documents connected with the
Bill, amongst which there was a letter circulated to the Local Governments con-
taining tho views of the Government of India on this matter. The Lieutenant-
Governor indeed said that the decisions of the Iligh Courts had no autliority
in the Lower Provinces, but were only entitled to be received with respect.
If that were so, M=. Honmousk thought the Lower Provinces of Bengal differed
from the rest of India and from England in that respect. But suppose it
was the case that the decisions of the High Court at Caleutta were not binding
on its subordinate Judges, the Bill would only continue that practice, and
such respect as those decisions were received with would be rendered to them
in the North-Western Provinces, in Bombay, and in the other provinces. For
the Bill distinctly provided that except as to geographical area, no judicial
decision should havo any further or other authority that it would have had
without the Bill. If, therefore, it were truc that the decisions of the High
Courts had no authority, then the Bill was a sham and ought not to pass, be-
cause it would be of no uso whatever. But he would take issue with His
_Honour in this matter, and he said that it was just an integral part of our
constitution, as any other unwritten part of that constitution, that the subor-
dinate Oourts were bound to obey the decisions of their superior Courts, and

the subordinate Judges would commit n grave error if the fl‘éfused such obe-
dicnco and would expose thomselves to censure. -

‘What did the Licutenant-Governor suppose was done under the present
systom ? He said we were taking o great deal of power into our hands. If he
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had beon able to be in his place on the last’ oceasion, he would probably have
been convinced that we were only dealing with a power alrcady oxisting in the
hands of irresponsible persons. Mn. IToniovsE was then at great pains to show
the power actually in the hands of the Reporters, and how a Judgo might . be,
as His Honour said, snuffed out by a bad, or a malicious, or an inefficient
Reporter, and how unimportant judgments which ought never to have been
reported might be brought into undue prominence. Now, the question was
whether, finding that system existing, we should leave it where it was, or
entrust it to hands which were likely to conduct it better, with more skill
and under greater responsibility. Now, the work' of law-reportmg was con.
ducted’ thh a view to sale, on a commercial system The reports were made to
sell, and the result was a very large number of bad reports. Under the Govern-
ment system, it certainly ought to be, he believed would be, conducted with a
view to provide the Courts and the profegsion with the best reports of the most
important declsmns That alone was the difference between the two systems,
and he must put it to the Council which of those two was the better system.

No doubt the Lloutennnt-Governor was entitled to argue that, however
much we tried to avoid giving an addltlonal quality of authonty to the author-
ized reports, we -could ‘not avoid it. It wasa perfeotly legitimate argument
to contend that though we should not be doing it direotly, we should be
domg it by a side wind. M. HoBHOUSE admitted the reality of the danger,
and he had commenced to-day by laying before the Oouncil a weighty opinion
and warning on the subject. That, however, was the opinion of a gentleman
who had not seen this Bill which indeed was not then in existence. What
Mz. Hosroust did not admit was that the danger was sufficient to deter us
from action, or that it could not be sufficiently guarded against.. He himself
thought the Bill would avoid that danger, wwhich he fully admitted, would,
if it really occurred, cause some mischief. He thought the Bill provided
against the danger, and that we might trust intelligent men to understand the
matter aright. It was for the Oouncil to decide whether they would acoept
the nsk of that one danger of giving too great rigidity to judicial decisions,
or would allow the present system to continue of heaps of reports being
thrown'upon the subordinate Oourts and oppressing the subordinate Judges
with a pretenoe of authority which they were never intended to have. The
Bill was intended to help the establishment of a better system of law-reporting
than the commeroial system which was now in vogue, and as such, he thought it
ought to go to the Beleot Committee on the lines upon which it was based.

His Excellency THE PRESIDENT said, “I think the Counml can have no
doubt of the importance of this Bill, although a short one. It seems to me

e
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that the points paised to-day form a subject both for consideration by the
Select Committoe, and prohably for futove discussion in Couneil.  They ave
both points of some consequence. 1 should be sorry at the present time to
oxpress any decided opinion npon them, without hearing more from those who
huve {aken pains to go carefully and accurntely into the whole of the details.
In regard to the fivst point, I believe that the Bill does not attempt in any
way to choose between conflicling judicial decisions, or to give any authority to
one as against the other. Both would, T presume, retain whatever value they
would haveif the Bill were not passed.

“The second point, which was raised by His Honour the Tieutenant-Gov-
ernor, is one, no doubt, of great consequence, namely, whether any steps
should be taken to gnard against want of judgment in selecting the cases
which ought to be reported, whether it is advisable that any special provision
to meet the case should be introduced in the Bill, or whether it is possible to
provide for it in any other way. 4

“That point may, I think, be left to the Select Committee to consider, and
it can afterwards be discussed by this Counecil.

* Any ides which might be entertained that the Bill was intended by the
Government to provide for any selection, on their behalf, between the different
decisions of different Judges upon matters of law, on account of any opinion
which might be entertained by the Government as to the merits of those
decisions, would be entiroly erroneous. Mr. Hobhouse has already sufficiently
explained that no intention whatever of the kind is contemplated by the Bill,
1 believe that the object which the Bill has in view is of very great utility,
and I entertain a confident expectation that the result of its consideration by
the Belect Committee and of our further proceedings in Oouncil will be success-
ful in making a salutary change in the present system of law-reporting.”

The Motion was put and agreed to.

The followwg Select Committee was named :—

On the Bill to diminish the multitude and improve the qua.hty of Law
Reports, and to extend the area of their authority——The Hon'ble Mr. Bayley,
the Hon'ble R4j4 Raménéth Ta.gore and the Hon’ble Mr. Dalyell and the Mover.

The Council then ud]oumed to Tuesday, the 7th April 1874.

CALOUTTA, WHITLEY STOKES,
} Sc?retdry to the Govt. of India,
The 24th March 1874. L Legislative Dept.
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