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Abstract of the Proceedings of the Council of the Governor General of India,
assembled jfor the purpose of making Latws and Regulations under the
provisions of the Act of Parliament 24 & 25 Vic., cap. 07.

The Council met at Government Houso on Tuesday, the 28rd February 1875.

PRESENT :

His Excellency the Vicceroy and Governor General of India, G..S.I.,
presiding. -

His Honour the Licuteuant-Governor of Bengal.

The Hon’ble B. H. Ellis.

Major-General the Hon’ble Sir H. W. Norman, k. . B.

Tho Hon’ble Arthur Hobhouse, Q. 0.

The Hon'ble E. O. Bayley, o.s. 1.

The Hon’ble Sir W. Muir, K. 0.8. 1.

The Hon’ble John Inglis, ¢.s.1.

Thoe Hon’ble R. A. Dalyell.

The Hon’ble H. H. Sutherland.

His Highness tho Mabérj of Vizianagram, k. 0. s. 1.

The Hon'ble J. R. Bullen Smith.

The Hon’ble 8ir Douglas Forsyth, k. 0.8.1.

The Hon’ble Ashley Eden, o.s. 1.

OIVIL PROCEDURE BILL.
The Hon’ble MR, Honzouse moved that the Sclect Committee on the Bill
to consolidate and amend tho laws relating to the Proceduro of tho Courts of
Civil Judicature be re-constituted, and said :—

“Tho motion which I have to make is one which is usually put without a
word of remark. But the position of the measure to which this motion rclates
is very peculiar, and I must just explain to the Council how it is situated

before I can ask them to appoint a fresh Committee.

“The Bill was framed in tho year 1864 under the auspices of Sir Henry
Harington, a gentlemen who, I believe, took an activo part in the passing of
the existing Coda, and who certainly was one of tho first authoritics in India on
the subjcct of Proceduro. It was published in the early part of 1864 before
its iotroduction, and it was in the month of November 1864 that Sir Icnry
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T cnfu; I’.ROO.E’DURE’.«

Iﬂlrmgton mtmduccd lt mto tho Councxl Ho thcn gave his rcasons for
thmkmg that 1t ‘was desnablo to redmw the Codo at that time.

A “ So far vas those rcasons depend on general prlnclples, therc is no need to

’ -‘A,repcat them nt tlns tnme of day. 8o.far as they depend on circumstances
o pecuhar to the case in hand tho Council, I an sure, would sooner hear them
" in Bir, Hem ¥ Haungton s words tban in'mine, and I will make no apology for
reud}ng a someywhut long extract from his speech ;:— " . - rL

e Noththstnndmg wlmt he had just said in fayour of the periodical revision of Codes of

i Procedme and of substantwe law, ho should not have taken upon himself to propose, at this -
‘ pnrhcu]nr tlme, a rcvmon of tho Code wlnch how reguluted the proceedings of the Civil Cou'ts

" throughout the Bntlsh 'I‘emtonca in Iudm, ‘with exception to the few p]nccs which he had

meationed, had the sole object, of the_ Bill prepared by him been to supply omissions or to
cure defects brought to light in the working of the Code during the period that had intervened
sinco its introduction, or to remove doubts which had arisen as to the intent and meamné of
some of tho sections. Were this the only purpose for which legislation was now requu'ed he
might have been content to allow the Code to remain in operation for some further time before
any general revision was attempted. But during t the period that had elapsed since the Code
‘became law, great and important changes had taken place in the judicial agency of the
country as well as in the substantive criminal law in its relation to the administration of civil
justice. As noticed in the Statement of Objects and Reasons published with the Bill, acts
committed in the Civil Courts, or in connection with theé processes of those Courts, which
before the passing of the Indian Penal Code were not oﬂ‘ences, had by. that Code beén made
offences, and were now punishable by the Criminal Courts. It bad been found necessary
to enact rules showing by what Courts these acts were to bo taken cognizance of, and how they
were to be brouoht before the Courts who were to try them. The Supreme and Sadr Courts

at tho three Presidencies had been abolished, and their places had been taken by High Court,
the proceedings of which on the civil side, except in the exercise of their testamentary, intes.
tate and mnt.nmonml Juuedxctlon, were required to be regulated by the Code of Civil Pro-
ccdure The Offco of Mastcr, in which a 1argo and very troublesome portlon of the business

. which came before the late Suprcmo Couirts wa$ pérformed had béen doné away ‘with, ("ourts

of Small Causes had been established in mauy parts of tho country beyond the limits of the
Presidency Towns, tho proceedings of which were also rcqulrcd to be xegulnted geunerally by
the Codo of Civil Proceduro. The Code had been extended to many places not subject to the
genoral Regulations—such as the Central Provinces, Oudh and British Burma—the circum-
stancoes of which were peculiar, but not being known to the framers of the Code they had made
no provision to mect them, and under the operation of an Act recently passed, the offices of
Hindé and Mubammadaun Law Officers had been abolished, and the Courts would no longer bave
those officers to apply to for an etpomhon of the law when questions of inheritance and suc-
cession and other qucstlons requiring to be determined according to IImdu or Muhammadan
law, arose in suits coming befora them.

(¢ ¢ Theso and other changes had already led to the passing of several Acts to amond the
Code of Civil Procedure, and legislation was called for on many points connected with the
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proceduro of the Courts, particularly tho High Courts. Ono of the Acts passed to amend the
Codo was to some oxtent a consolidating Act, but still the laws constituting tho Codo of Civil
Procedure wero much scattered, and further legislation, as already noticed, being necessary,
it scemed desirable, instead of adding to the number of Acts by which tho Civil Courts wero
to regulate their proceedings, that the opportunity should be taken to pass a single or con-
solidating Act, which should bo completo in itself, and which should amend whatever experience

might have shown to be defeetive in the existing Code.

¢ Immediately after the establishment of tho High Court of Judicature at Caleutta, it
was found necessary to introduce a temporary Bill to provide for the levy of foes and stamp-
duties in proceedings before the Court, and to suspend the operation of some of the scctions of
the Code of Civil Procedure in their application to the Court. :

¢ It was pointed out at the time of the introduction of tho Bill, that when the Indian
Legislaturo passed the Code of Civil Proceduro (from the operation of which, as he had already
mentioned, the late Supreme Courts had been expressly exempted), it contemplated that a
separate Code of Civil Procedure would be prepared for the High Courts whenever they should
be established ; and further legislation was promised as soon as the High .Courts had Leen
established a suflicient time to admit of an opinfon being formed as to whether any, aund what
other, alterations of the existing Code wero nccessary. The present seomed to be a fitting

time for fulfilling the promise thus given’’.

“Well, these reasons appcared satisfactory to the Council, and the Bill was
referred to a Select Committee. The publication of the Bill produced an
enormous volume of commentary, which the Committee proceeded to examine,
and the result of their labours was, that they altered the draft in a number of
particulars and had it republished in the month of April 1865. That draft of
April 1865 is the draft which is still lying before the Council.

“It so happened, however, that the Indian Law Commissioncrs, from
whom the existing Code originally proceeded, took a different view from this
Council regarding the expediency of redrawing the Code at that time. They
thought that the time was too carly for so large an operation, and that for some
time to come it would be better to amend particular points as occasion required.
The Secretary of State concurred in that view, and so no further step had been

taken from that day to this.

“ Well, now nearly ten.years have gone by, and the rcasons for redrawing
the Code which existed in 1864, have been considerably augmented.  Although
it was said that the amendments contemplated by Sir Henry Harington might
be effected by scparato Acts, yet in point of fact very few have been so ellected.
Where, howover, they havo been cffected, so much of the Code enacted in 1859
has becomo obsolete. Again, besides the Acts passed for dircetly amending



tho Oodo, n. numbcr of Acts lmve bncn passccl bcanng on 1t mdnectly, each og
wlnch 1eudcxs some alteratlon dcsnable. Aanl'l"bt such Acts I may ( enumexate
: j;"l‘lxo,Gullelal 01auses Act of 1868

¢ '1‘ho I’usonels’ Testlmony Act of 1869._

: 'l‘ho Dvxdcnce Act of 1872 o /
: “':"“The Oummal Proccdme Oode of 1872.;'*;;’ e
~“The Oaths Act of 1873." ’ R
“Bach of theso Acts has the eﬂcct of rendering some pmtxon of the Code
inapplicable " to pleseut. circumstances, and it thercfore bccomes desirable to
" strike away those dead portions, so that tho reader of the Code niay not be dis-
tracted or rnisled by finding on the face of the written law that which is.not

N l'tw, or wluoh is cxpx essed elsewhcre in somo different shapo

KL Arrmn, thew has bcen a much lm ger number of decisions which point to
some shor ?commcr in tho Oode as it stands ; pellmps it may be some defect of
explesswn, pexhaps some absence of direction on a pomt on wluch the need Jof

. divection has leen folt; or it may be something in which the best rule f01 the
suitors hns not been laid down. Of course it is quite out of the qucstlon to
embody all decisions into the written law, or even any large portion of the
decisions ; but it is desirable to embody those which are of a broader scope and
are apphcable to cases likoly to recur frequently.

S “sTor the foren-omo' 1easons, it is proposed to take up now the work wluch
was broken off in the year 1865, and we havo for some time.been employmo'
ourselves oni that business in the Legislative Department. I will explain to
the Council the main features of what we havo done, an(l also what I shall
ask the Committce to do if it i 1s uppomted

«Tn the first plnco we lnvo attempted fo make a rather more metllodlcal'
arrangement of the various pmts of thioc Code. The present arrangement of the
Codeo is so good tho.t 1 should not wish to recast it for the sake of re- aua.ngc-
ment alone; the gam of such o process would not bo worth tho dlsturbance
But when wo aro making a number of other alterations, the dlstmbauco is
already created; pcoplc w111 havo to learn the Oode in its altered: shape ; and
thcn something moro or less of alteration significs little. Thmcforc, wo pro-
poso to take the opportunity of makmv those 1mprovcmcnts in form ‘which
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hose who como afterwards can always make oven in the very best of first
attempts.
“The gencral features of tho proposed arrangement aro as follows :—

“ Aftor a fow preliminary scetions, we tako a snit of the most ordinary de-
scription from its commoncement by the plaintiff, and we follow it through
its chequered carcer up to its triumphant goal in the excoution of tho decrce
‘I hat takes up some 850 scotions of our draft; about half of our draft it
occupied with the ordinary incidents of an ordinary suit. Next we take cvents
which may or may not happen; what I may call tho extraordinary incidents
of an ordinary suit; for instanco; a party may die or may bo married, a
witness may bo abroad, a local investigation may be wanted, and so forth
This part of the Codo shows what is to be dono in thoso eases. Then we dea
with particular classes of suits, such as suits. by paupers or by mere stake
holders, a suit by or against Government, a corporation, or a lunatic. Then
come some chapters on Provisional or Interlocutory Remedics, which are
wanted in order to prevent property from disappearing or from being injured
pending litigation, such as Injunctions, and Reccivers; and then somo on
special modes of procecding which are not of the nature of regular suits, such
as references to arbitration, and the summary procedure provided for a particu-
lar kind of mereantile contract, the contract by negotiable instrumont. Ilav-
ing thus exhausted the various kinds of action wanted from the Courts of firs
instance, wo proceed to the important subjects of Appeals, Reviews, and Refer-
ences to the High Courts; we devote a scparate part to the Iligh Courts estab-
lished by Royal Charter; and wo completo tho body of the draft by a few sce-
tions comprising some misccllancous matters which it is not convenient to
classify under any of the other heads. ' '

“YWo havo also taken a considerable number of decided cases, and have
attempted to interweave the decisions into the Code, sometimes by inscrting
a fow words in tho body of a scction, sometimes by adding an explanation, and
more often by way of illustration. To somo extent this is dono by 8ir ITenry
Harington’s draft of 1803, but it is dono only to & small extent, and the pro-
gress of time has enabled us to do it now on a larger scale.  Wo have in some
instances added provisions on points of practice which nppcm-c'd to us to ho
uscful, borrowing them mostly from rules or circular orders issned by ono of
the IIigh Cowrts, and occasionally from the New York Code of Procedure,
or from the practice of the English Court of Ch:mcc'ry. And finally we have
appended a large quantity of forms of proceedings likely to be lfscful to country
practitioners, and which will tend, as we helieve, to make practice more simple

and more accurate.
B
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. «Of course it would be quite idlo for mo to attempt to explain here all the
alterations which we havo introduced into the draft, for though most of them
" ure small and involve no important principle, they are very numerous. But
numerous as they are, I can say with truth, as Sir IIenry Harington said before,
that the main principles of the Codo are unaltered, and, indeed, that the bulk
of its matter remains substantially intact. I will, however, mention two points
on which' we have introduced alterations of some importance.

_ “Ono alteration relates to the subject of Executions, and it originated in
some suggestions made by. the High Oourt of Oalcutta. At the present time
a decree is treated by many creditors as a rather cligible mode of investing
their money. Tho interest is good and tho security very good. It is true that,
under the Limitation Act, the creditor cannot enforce his decree if three years
have elapsed since some step taken to enforco it; but the only result of
that provision is, that somo formal step is taken overy threo yecars, and, prac-
tically, tho decree runs on unsatisfied and hanging over the debtor, it may bo for
fifty yoars or more. On receiving suggestions from the High Court of Calcutta
on this subjcet, the Government of India consulted the Local Governments,
and the result was a very general agreement (of cowrse I do not mean an uni-
versal one) that the present state of things. was highly inexpedient, and that
a change of law should bo made in the dircction suggested by the High Court
for the purpose of checking the practice. It was then decided to propose o
modification of the law as follows. Wo propose to keep the present rule
that a decreo shall becomo extinet if unused for three years, and to graft
on it two important additions, one being that, on every application for exccu-
tion after the first, tho crcditor shall be bound fo show that he had really
tricd to obtain execution, but had failed to do so; and the other Jbeing that,
however many applications may be made, a deerce shall not remain in force
morc than twelve years, unless the creditor has been provented from reaping its
fruits by some wrongful conduct of his debtor. Then it is proposed to provide
that, in the caso of decrees for land, mesne profits shall be rccovered for only
ono year after the date of tho decree, and that, in order to make a decreo opera-
tivo after a man’s death and against his heirs, the creditor must give a written
notice to tho heirs within a year after thoy have come into possession-of their
inheritance. Theso alterations we have woven into that part of the Codo which
relates to tho subject of exccution of decrees.

“The other alteration which I mentioned as being of importance relates
to a kindred subject, that of the debtor’s inability to answer the decrce
against him. At present the Code contains the germ of an insolvent law,
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but 1t is nothing moro than a germ. By scction 271, when a salo takes
placo under a decrce, tho proceeds aro first to be applied in paying tho
holder of that decrce, and then aro to go rateably, and without any priority
amongst tho holders of other decrees. That provision for ratcablo distri-
bution is a very rudimentary law of insolvency. - Then follow, in scction 273
and some subscquent scctions, some provisions for tho discharge of arrested
debtors; but they are vory meagre and not very consistent with one another.
Their general effcet is this, that an arrested debtor may apply for discharge on
giving up all his property ; that if the Court discharges him his person is not to
bo arrested again under the samo decrce; and the decrce-holder is to bo paid
out of tho procceds of his property. But his person is not protected as against
auy debt other than that for which ho has been arrested : his property is not pro.
teeted at all; and no dircctions are given to the Court what to do with his pro-
perty after paying tho deerce-holder. I believe that those scctions have been
used very little; and if that be so, it is not surprising, for there is very small
inducement to the debtor to avail himself of them.

“ Now it secms to be the provailing opinion that the judicial machinery in
the Mofussil is bardly adapted to tho working of any general and complete law of
insolvency. At all events, such a law should be treated as a separate measure
and not as part of this measure. But it will probably be hetter for the present,
aund be likely to pave tho way to somo more complete measuro for the future’
if wo were now to make our law a littlo less rudimentary than it is at present’
and at all evonts to supplement it whero it now scems to be broken off in its
natural comrse. We have therefore framed somo sections for the following
purposos—to provido that, when a man s tried and finds himself una'blc to pay his
debts, he may apply to bo declared jnsolvent ;. that the Court may declare the
applicant an insolvent and appoint a recciver of his property; that it shall
frame a schedule of creditors; that tho insolvent’s property shall ho distributed
ratoably and without any priority amongst all his croditors; that when the
insolvent gets his dischargo, ho shall be protected from imprisonment in respect
of all the schieduled debts ; and that his future property shall also ho protected
unless by order of tho Court. Thero must be somo provisions against g
fraudulent uso of the protection given by tho Act. Thoso provisions should
Do pavtly proventive, by way of giving notico to crcditm's.aud cnabling them
to oppose the applicant; and partly punitive, by way of dopmv.ing him, whenever
ho is guilty of bad faith, of the protection which otherwiso tho Act would

allord him.
“"Ihere is another subject of great importance, which, undor othor civcum.
stancos, it might have been very difficult to know how to deal with at this stago ;
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T nican’ the subject of sccond appeals But, however. much we may hope ulti-
mately to’ introduce amendment on that subject, under the present circum.
stances, with which the Council is familiar, we have no option but to abstain
from propositig any alterations.

_“Thave only now to stato what I _propose that the Commlttee shall
do 1f appomted Of course the Committee will bo masters of the situation
nncl wﬂl deal with- ow draft exactly as thoy think right. But I do not
mysolf intend to ask thcm to go through it clause by clause and word by word,
as we go through Bills tho next stage of which may bo that they will pass into
law. Lhatis a process which would take many wecks. of continuous sitting,
and it would probably be found that the labour was premature, and to a gleat
extent wasted, because it is certain that very numecrous alterations will be
required when criticisms come in. 'What I shall ask the Committee to do is to
examine tho proposed re-arrangement; to pay attention to the points in which
wo have been altering the draft of 18065; to adopt or reject them as they
think right; to mako such new suggestions as occur to them, and to decide
whether the draft as they settle it shall be republished. If then it is repub-
lished, many months must, in a matter of such magnitude, elapse before we
shall have received the necessary comments and criticisms, and we shall then,
and not till then, bo in the best position to give to the Bill that thorough
examination in overy dotail which is necessary for the detection and avoidance
of the crrors that have been made in the drafting.”

His Honour Tne LIEUTENANT-GOVERNOR was not quite sure whether
ho understood correctly what had fallen from his hon’ble and learned friend
regarding the judicial machinory in the Mofussil not being equal to the workin
of the law of insolvency. II1s HoNOUR was not quite sure whether the hon’ble
momber meant that no cases of insolvency were decided in the Mofussil. In
somo parts of India, ITrs HoNou r was certain they had an insolvency law, but
as regards Bengal he ventured to remark that, if cases of insolvency arose in
the Mofussil at o distance from Caleutta, tho intcrests of the creditors required
that, as far as possible, these cases should be decided on the spot by the au-
thoritics and Courts in tho districts where thoy arose, and that tho adjudication
of such cases entirely in Caloutta was very much to bo deprecated in'the
intorests of thoe people. It might Le that the Mofussil Courts wero not strong
cnough, but that would be tho most cogent argument for making them
stronger on the carliest opportunity, so that they might be able to |decide these

important cases on the spot to the satisfaction of the pcople and the loca)
interests concerned.
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The Ion'ble Mz. Honnousk said thoe law did not at present provide that
a person nught becomo an insolvent in tho Mofussil and his insolvency adju-
dicated on in Calcutta; tho fact was that thero was no insolvent law
applicable to tho dwellers in the Mofussil. Sotting aside the recent law cn-
acted for the Panjb, it was only tho dwellers in the Presidency Towns who
had an insolvency law applicablo to them. The alteration proposed did not
tend to concentrate business anywhero, It was intonded to give the Courts
in the Mofussil somewhat larger powoers and clearor directions than the present
Code gave, o as to cnable them to work out the remedy which apparently was
contemplated by the framers of the Code of 1859.

The Motion was put and agreed to.

INLAND OUSTOMS BILL.

The Hon'ble MR. Erris prosented the Report of the Seclect Comimittco
on the Bill for rogulating Inland Customs’ Duties on Salt and Sugar, and for
other purposes. Ho said that several alterations had been made of a verbal
character, but not such as to require the rcpublication of the Bill, and ac.
cordingly he proposed at the ensuing meeting to proceed to the noxt stage.

SIR JAMSETJEE JEEJEEBHOY'S LOAN BILL.

" The Hon’blo MRr. Erris also moved that the Bill to secure the repay-
ment of a loan by the Government of India to Bir Jamsctjee Jeojeebhoy,
Baronet, be taken into consideration. On a former occasion he had fully
explained to the Council the object of tho Bill and the modo by which it
was proposed to effect that object. The Bill was not referred to & Seclect
Committee and was now tho same Bill as had been originally presented to the
Council. No objection had been taken in the Council or outside of the
Council to any of its provisions, and thereforo ho need not detain the Council
with any further remarks.

Tho Motion was put and agreed to.

The Hon'ble Mr. ErLis then moved that the Bill bo passed.

Tho Motion was put and agreed to. '
MAJORITY BILL.

Tlis ITighness ToE MAuArAJK OF VIZIANAGRAM presented the Report of
tho Sclect Committee on tho Bill to establish a uniform age of majority of

persons domiciled in British India.
(o}
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BURMA TISIERIES BILL

Tho IIon’blo MR. 'EpEN moved that the Report of the Sclect Committee -
‘oii the Bxll to reguhte ‘Tisheries in British Burma be taken into consideration.
He had cxplmncd the other day that the Bill did not attempt to regulate
in an - way the precise details of the system in manuﬂmg fisheries in British
Burma, but simply declared the tights of tho Government in respect of these
ﬁshemes, and enabled the Local Government, with the previous sanction of the
Governor Gcneral in Councnl to make such rules as might from timo to time
appear necessary for all purposos of assossment and collection of revenue from
fisheries. The fisheries, as ho had said, were all along, from the first occupation
of tho country, subject to the payment of rovenue, but hitherto only under
rules passed by tho Executive Government. The Bill gavo those rules, after
sanction by the Governor General in Oouncil, the force of law.

Tho only question cver raised was the question to which he had already
alluded, namely, the right of the Government to raise a revenue from this sonrce.
Mo hoped tho explanation given in the Sclect Committec to the hon'ble members
who raised that objection, together with the explanations offered in Council on
former occasions, had removed tho doubts that existed as to that right. The
right was declared in the preamble of the Bill, and he thought that any private

rights, if they existed, were suflicicntly protected by the Bill, that was to say,
‘that all grants of land which happened to include fisheries already made, ang
all such grants which might hercafter be made, would not be "intcrfered with
by the rules laid down in the Bill. . With the exception of this declaration of
right, there was nothing in the Bill to which he need now call attention. The
details of the system for managing and controlling the fisheries were not con-
tained in the Bill, but were left to be regulated by rules.

The Hon’ble Mr. Daryenn had, when this Bill was first introduced,
stated his concurrence in certain doubts which had been thrown out by his
hon’ble friend Mr. Sutherland as to whether the State did passess exclusive
rights in all the Burmeso fisheries, and had expressed an opinion that it was of
somewhat doubtful expediency to subject to taxation an article which entered
80 largely into the food of the poorest classes, as did fish in British Burma.
Moro than o ycar had since elapsed, tho report of the Council’s proccedings
had been made publie, and the Bill had been made generally known through-
out the province to which it rclated.  As no representations had been lcccwcd
from any private quartors, tho Council might conclude, as the hon’ble mover
of tho Bill had told them, that no privnte rights would bho interfered with,
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and that the intercsts of the public would not bo injuriously affccted by tho
Bill. Much stress had been laid on this point by the Sclect Committee on tho
Bill, and although ho had a strong opinion that some clause should bo inscrted
saving private rights in some moro speeific manner than was donoe in the section
to which his hon’ble friend had just alluded, he had been induced, on theso
grounds, and on the assuranco of the hon’ble mover that no such rights
now existed in the province, to aflix his signature to the report rccommending
that tho Bill be passed. Since tho presentation of the Committce’s report,
however, his hon’blo friend had placed in his hands the wholo of the corro-
spondence which Lad passed in conneclion with the measure. Ile found from
these papers that, although there was considerable difference of opinion as to
whether certain rights in some fisheries wero not conferred on certain individuals
by the Native Government in former ycars, and as to whether any such rights
wero in existence at the period of the British accession, there was no doubt what-
cver that these rights were invariably exercised subject to the State’s demand for
revenue, and that tho receipts from fisheries had always formed not a very incon-
siderablo item of revenue in British Burma both before and after the annexation.
It was clear then that the Bill did not innugurate a now taxation, as Mr. DALYELL
was at one timo disposed to belicve, but that it merely gave legal sanction to
an existing impost. o used the word *impost” advisedly, Decause, after
reading the correspondence, ho was quite unablo to concur with the hon’ble
Mr. Bayley, who on the last occasion on which the Bill was discussed seemed
to think that the only question raised by the Bill was a question of property
and not of taxation. e could not believe that any private right had ever heen
put forward to the decp-sca fisheries, and if such right was ever asserted by
the. State, it must have heen in the exercise of its power of taxation and not of
its ordinary rights of property. IIo also found from theso papers that the only
public right affected would bo the right to take fish for domestic consumption
from the State fisherics. The balance of ovidence on this point was, however,
decidedly in favour of tho view that this right was conferred for tho first timo
in 1864, and then only as a privilego under tho fishery-rules published by the
Chicf Commissioncr. 1le could quite understand, as the hon’blo mover had
told them, that such o privilege lad led to constant quarrels, litigation and
crime, and he helieved that a wiso discretion had been oxercised in withdrawing
this privilogo in the new rules framed three years ago. The Bill merely legal-
ized theso now rules, and it was satisfactory to know that, whereas, under the
eld rules, numerous complaints were made against tho settlements, under the
uew rales but few appeals had been reccived, and these had referred, not to tho
provisions of the rules, but to the breach of thoso provisions. Then, as'a mea-
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suie of conseivation, the Blll would very much’ nuprovo :the fisheries, and he
should be glad to-sco these sections of tho Bill put.in force, thigughout the whole
of British India. *At the same time he still thought that the provisions of the
Bill were somcwhat restrictive of the giowth of private rights, and that any
such restrictions were objectionable in'a province which, as it vas expressed by.
his hon’ble friend Mr. Sutherland, had a great commuercial future before. it
Mgz, DaLYELL could not believe that persons would not hesitate to invest capltal
in land, if they were aware that under the law the Government, or the lessees
of tho Government fisheries, hed a right of property in all tanks, lakes and
rivers within the boundaries of their purchase, and of course, also, a right of way
over such lands to exercise their right of property. Therefore ho should have
been glad to 8Ce 50me provision in the Bill to mcet such cases as these, und

os he had already stated, to prescrve any possible existing private rights. At
the samo time, although e believed that the powers taken were somewhat more
arbitrary than was necessary, he was satisfied that they would be excrcised with
judgment and moderation by his hon’ble friend, with whom would rest the
responsibility of carrying out the provisions of the. Bill.

The Ion’ble MR. SUTHERLAND asked peimlssmn in one word to.concur in
what ln(l fallcn from the hon’ble Mr. Dalyell Wl;cn the hon’ble Mr,
IIobhouse mtmduccd the Bill, Mr. SU'UII:RLAND ventured to take exception
to the assertion in the picamble, namely, * that the excluswe right of fishing
in British Burma by the custom of the country belonvs to Gmemment 's
He was bound to say, however, that he had nowhere scen that assertion dis-
ploved He was thereforo now ready to accept the preamble as correct, und
he accordingly (hd not feel justified in offering any opposition to the Bill bemﬂ'
passed.

With regard to the restrictions in the Bill, he ccriainly agreed with the
hou'ble Mr. Dalyell, but he hoped that the rules which might be issued would
be framed in a liberal spirit and with due regard to existing private rights.

The Hon'ble Mr. BAYLEY wished to add a few words in cxplunntiqn, in
regard to what had fallen from his hon’ble friend Mr. Dalycll for although
ho did not think the point was ono deserving p.uticulm attention at this
stage of tie Bill, he wished to put himself right with the Oouucll as to what he
had before said respecling tha right of taxation. The question was a questxon
of name and not of substance. Whatever name might be given it, there
could bo no question that any private person who had the propei'ty_wbuld
get from the fishery at least tho samo amount of revenue as the Government
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derived. The question was, not whether this impost should form part of the
cost of production, but whether it should go into the hands of the'Govern-
ment or to private individuals.

As regards what his lon'blo friend Mr. Dalyell had said of dcop-sea
fishories, Mr. Bayriy thought as & matter of fact it would bo found that n
great portion of theso deep-sea fisheries were fisheries requiring the occupation
of & portion of tho fore-shore, and the proprictors of tho fore-shore where
the fishery was carried on could levy tho same tax as tho Governmoent. Ile
had no doubt that the owners of tho land would require at least the same
sum for this privilege as the Government whero it was the proprictary. There-
fore, as a matter of fact, it did not signify whether tho impost was called a
tax or revenuo ; it did not affect the consumers of the fish who had to pay

it in some shape or other.

As regards tho other provision of the Bill to which ckception had been
taken, it had been distinctly proved that, if there ever were somo ancient grants
of fisheries, they were resumed by the reigning dynasty whom we found in
Burma ; o few grants had possibly been mado by that later dynasty, but this
was doubtful, and at any rate all thoso grants were disused, and had become
oxtinet by preseription since our occupation of the country some twenty years
ago. As a mattor of fact, there wero no existing rights except thoso conferred
by grants of the British Government, which were expressly saved Dby the Bill.
And as respeets the future, the Government had the full option of making
grants in any shapo it liked, and of making grants of the fisherics either
-separately or with the land ; whether or not tho right to fisheries wos included
hercafter in a particular grant of land was a question for the grantee to seo to

when he got his grant.

Thoe Hon'ble Mr. llonnouse said, as this Bill was in his charge in tho
carly stages, and as Dbefore it went into Committco he had expressed some
degreo of sympathy with tho doubts thrown out by his hon’ble friends My,
Dalyell and Mr. Sutherland, he wished now to express his entive concurronce
with them in thinking that those doubts bhad been removed. The important
part of the Bill was the preamble. If the rights asserted in tho preamile
belonged to tho Crown, then all the rights and powers given to the Government
might justly be taken ; thero was a Dbasis of justice for the whole Bill, and the
only remaining question was ono of expediency—n question which it must he
for tho Local Government to decide from timo to time as the law was found to

work. IIc considered that the statement contained in the preamblo had been
D
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proved as satisfactorily as could bo expected on such a subject by both positive
and negative evidence. ' It was most useful that such doubts should have
been expressed openly in Council, Lecause the attention of those interested
had by that mcans been called pointedly to the matter. Tho uttcntllon of
the local officers had been called to the point, and they had with ono accord
expressed tho opinion that the right to these fisheries belonged to the Crown.
The attention also of private individuals had been called to the point and yet
not a single person had come forward with any exception to tho correctness of
the statoment in. the preamble. Mr. Hosuouse thought, thelcfow, that we
might safely go forward with this Bill.

The Motion was put and agrecd to.
The Hon'ble Mr. EpEN also moved that the Bill as amended be passed.

His Highness ToE MATARAIL oF ViziaNagrAM entirely concurred with
the hou’ble Mr. Dalycll that it was always a difficult matter with regard to
deep-sea fisheries to limit the exact boundaries of such fisheries, because tho
fishermen residing at the sea-port were in the habit of going out several miles
into the sca for such purpose, where by means of large nets they caught several
maunds of fish of all sizes. Thercfore, as. regards the catching of fish in
deep-sca waters and in large xivers, it was difficult for the local author-
ities and the officers of Government to investigate the rights of private
individuals, No doubt the right of the Orown to levy taxation was one of the
important rights which the Government must have. If the Council passed this
Bill into law, he was sure, from the experience and judgment of his hon’ble
friend Mr. Eden and from what had fallen from other hon’ble members, that .
avery justice and considoration would always be shown to the private rights of
individuals, and ITis IIrguNess had no doubt that this Bill would prove
effectual in every respect.

The Hon'ble Mr. EpeEN might venture to remark that the view of the
Hon'ble Mr. Bayley as to the general existence of a practice of raising revenue
by making demands on fishermen for the use of lands in the neighbourhood of
fisheries was quite corroct ; the right was exercised by landlords and zamfndérs
along the wholo coast of India. "Ile was in o ‘position to state that it was
extensively excreised by tho zamfndérs in Bengal. Last year, when coasting
along tho shore, he went beyond the limits of his own jurisdiction to a portion
of the territories under tho control of his hon’ble friend Sir Richard Temple,
and ho heard complaints of oxtortionate taxes being lovied by the zamindirs
in Chittagong wupon sea-fisherics : he found that the practice was to levy a
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heavy tax in the form of land-rent from persons repairing nets, hauling up
boats, and curing fish. Many of the lessees of fisherics in British Burma
occupicd large pieces of land, and curcd fish in such quantities as to supply
the whole of Upper Burma, and a great deal of it also wont into China, and
thoy paid mothing for the right conferred, beyond the tax on their traps and
nets. In Burma, where there were no zamfnddrs, the State excrcised tho right
which was recognized elsewhero as belonging to the owner of the land.

Further, as to the fears which had been oxpressed regarding tho discour-
agoment of investmonts in landed property in consequence of tho declara-
tion of the right of the Governmont to tho fisheries in British Burma, he
(dx. Epcy) would point out that in all grants of land already made by the
Government, that right was distinctly reserved in the Bill, where it was provided
that “ nothing herein contained shall prejudice or derogate from any express
grant of a right to fish herctofore made by tho British Government.” Conse-
quently, when any person had taken such a grant, his right to fish would not
bo infringed; and in future a person in taking a grant of land would be in a
position to make his own terms. If he desired also to havo tho right to the
fisheries within his land, he could stipulate that his grant should include a
grant of all the fisheries. Thoright to raise revenue from fisherics was not
compulsory, but permissive, and it would bo in tho discretion of the officers of
tho Government to state that a grant should include the right to the fisheries
contained in tho land, or otherwiso: there was nothing to prevent any person
from acquiring tho full benefit of all rights to tho fisheries in his land.

The Motion was put and agreed to.
BURMA LAND REVENUE BILL.

The Ion'ble Mz. Epen introduced the Bill to declare the law relating
to intcrests in land and to regulate the assessment and collection of land-
revenue, capitation-tax, and other taxes in British Burma, and moved that it
bo reforred to a Select Committce with instructions to report in two months,

Tho Bill had now been prepared and submitted to the members of the
Council, and it would bo scen that thero was nothing in it which laid down any
new right, or altered in any way tho rights of tho peoplo in regard to tho land,
with one slight exception to which he should presontly refer. Tho only ques.
tion which had arisen in preparing this rovision of tho.land-rovcnuo system was
the right of tho people to the soil. There was no quesh‘on as to tho real position
of the cultivator in regard to his fixity of tenure. Fverybody admitted that
he had practically, after twelve years' occupation, a full and completo title
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without any interference exccpt as .to the variation of his rent. But there
was a difference of opmlon as to what they should be called, whether proprie--
tors, tenants, or occupiors. This difficulty had been got over by adopting a
term which was necither the one nor the other, and calling such a cultivator

a “landholder.,” The right given was that which every one agreced they pos-
sessed, and which it was desired to continuo to them. Sections 8 and 7 of
the Bill provided that any person who had been in possession of any culturable
land for twelve years continuously became a landholder, and as a landholder
obtained a complote right to thé land,; which he could sell or pass in succes- *
sion to his heirs, subject to the rate of asscssment on the land fixed from time
to time.

The alteration to which he had alluded as having becn made in the
present system was stated in the following sections of the Bill, which related
to the relinquishment of his land by a landholder. As MRr. Epex had
oxplained the other day, great difficulty arose from persons leaving their lands
and returning after long absence and claiming to be placed in fresh oceupation
to the exclusion of the temporary owner. TUnder the Bill as drawn, the right
was curtailed so far, that within a certam penod after the Act coming mto
force, any person desiring to leave his land,> 1\ ith rctention of his right to re-
occupy tho land, must go through a certain form and give notice of his wish
to retain that right to come back to tho land at a future time, which must not
excecd twelve years from the date of relinquishment. That was the only
alteration in tho present system made in the Bill. Tho rest of the Bill was
taken up with giving formal effect to the rules at present in force in British
Burma. The Settlement Rules were, it would be seen, very simple. 1 rovision
was made for the grant of waste-lands and their exemption from revenue
whilst they were being brought into cultivation. The procedure had been left
in great measure to be detormined by rules to be framed under the Act, but in
so far as it was defined in the Bill, it gave effect to the procédure now in force,
and kept it in as simple a form as it could possibly be.

With regard to the other taxes provided for in the Bill, none of them were
new : they were nll taxes which had been in forco for many years, and were re-
gulated under rules which had not had the full forco of law. As the Bill w a8
drawn it met all the requirements of the case, and would givo satisfaction to the
people and the officers entrusted with the collection of the revenuo.:

The Motion was put and agreed to.
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Tho IIon’ble Mr. EveN moved that the Bill be published in the British
Burma Guzetle in English and in such other languages as the Chicf Commis-
sioner may dirvect. ‘

The Motion was put and agreed to.

BURMA LABOUR CONTRACT BILL.
Tho ob’blo Mz, Honnouse moved that the Hon’ble Messrs. Inglis and
Eden be added to the Sclect Committce on the Bill to regulate the transport
of Native labourers in British Burma, and their employment thercin.

The Motion was put and agreed to.

‘Tho following Sclect Committees were named :—

On the Bill to consolidate and amend tho law, relating to the Procedure
of tho Courts of Civil Judicature——The Hon’ble Messrs. Bayley, Inglis and
Dalyell, Ilis Highness tho Mahérdjd of Vizianagram, the IIon’ble 8ir Douglas
Forsyth, and the Mover.

On the Bill to declaro the law rclating to interests in land and to rcgulate
the assessment and collection of land-revenue, capitation-tax and other taxes
in British Burma——The Horf'blo Messrs. Hobhouse and Bayloy, the Hon’ble
8ir W. Muir, and the Hon’ble Sir Douglas Forsyth, and the Mover.

The Council adjourned to Tuesday, the 2nd March 1875.
‘WHITLEY STOKES,

Oarour1a } . Secretary to the Government of India,
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