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Abstract of the Proceedings of the Council of the Governor General of India,
a.mn‘zbled Jor the purpose of making Laws and Regulations under the
provisions of the Act of Parliament 24 & 25 Vic., Cap. 67.

The Council met at Government House on Wednesday, the 4th October 1876.

PRrEsENT:

His Excellency the Viceroy and Governor General of India, a. . s. I,
presiding. .

His Excellency the Commander-in-Chief, k. o. .

Major-General the Hon’ble Sir H. W. Norman, k. c. B.

The Hon’ble Arthur Hobhouse, q. c.

The Hon’ble E. C. Bayley, o.s.1.

The Hon’ble Sir W. Muir, k. 0. 8. 1.

The Hon'ble Sir A. J. Arbuthnot, k. o. s. I.

Colonel the Hon’ble Sir Andrew Clarke, r. E., k. 0. M. G., 0. B.

The Hon’ble John Inglis, 0. 8. 1.

The Hon’ble T. C. Hope.

The Hon’ble F. R. Cockerell.

The Hon’ble the Mahdrdjé Sir Dig Bijay Singh Babddur, k.cs.r., of
Balrémpur.

NEW MEMBER.
The Hon’ble the Mahdrdjs Sir Dic Buay Sivaem Banabur took his seat as
an Additional Member,

OUDH LAWS BILL.

The Hon’ble Mr. Hopuousk said that he had now to present t}Te final
Report of the Select Committee on the Bill to declare what laws are in forc'e
in Oudh. Hbe also proposed, when he had presented the Report, to move that it
be taken into consideration ; and indeed there were t'wo Reports before tho
Oouncil, one of which was presented in July last, and which went no furthell('l thalx:
the presentation. It would therefore be both those Reports that he should as

the Council to take into consideration. Ile had no right to make 8‘-110 hd;il::lmt:

with respect to the latter Report, if any Men‘l.ber glf t:]:eczz::: made in it
. . . H ds; but in fact the ra

have it for a longer time in bis hands; b k that any inconvenience would

were very slight, and he did not therefore thin



1282 Bt OUDH LAWS.

arise from the circumstance that it had only recently been put in the hands of
Meomberd.of Council. There was also on the list of business a notice of motion
in his nome that the Bill as amended be passed, but he did not propose to
make any such motion as that on the present occasion. He thought it more
desirable to leave that to the next meeting of the Council, when he trusted that
. the more bulky measure in the hands of his hon’ble friend Mr. Inglis would
‘also be allowed to pass, as it was desirable that the two measures, which had
_been kept in parallel courses; should be passed on the same day.

- Before moving that the Report be taken into consideration, it would be
convenient that he should recapitulate very briefly that which -he had before
stated to the Council at greater length, namely, the circumstances which had
“brought about that state of the law which justified and required a measure of

«thig-kind ; ‘and it was the more desirable to do so because he had found that the
«;.8cope and objects of this Bill had been in some quarters misunderstood, and
.- because there were gentlemen whose opinions were entitled to great weight who
'+ thought that Bills of this kind were not very artistical productions. But after
" what had already passed in the Council with respect to the Panjib Laws, the

Oudh Laws, and the Central Provinces Laws, he thought he might condense
'« what he had to say now into a very few sgntences.

~ Upon the annexation of Oudh the Government of India acted in their
usual way by introducing laws into the new Provinces by the sole action of
e Executive power. What they did was to enjoin the adaptation of Panjib
“*law, not absolutely, but under certain modifications not specified or specified
m no more definite way than by reference to the peculiar necessities and customs
:-"of Oudh,
s This operation was effected by a letter written from the Government of

India in the Foreign Department to the Chief Commissioner of Oudh an the
4th of February 1856. »

When he introduced this Bill he quoted from that letter at very consider-

able length, and he might now read only a short extract from it. Speaking
of the Panjib Civil Code the Government said :—

_ “But if will not eseape your observation that in the preparation of the rules under notice,
much attention has been given to the Loz doci,

. . N and that spocially in matters relating to
ioheritance, marringe, divorce and adultery, oy

1 A . adoption, wills, legacies and partitions, as well as in
all commercial transactions, a due rogard to local usage has been enjoined. It cannot of cours®
be supposed that t!te Lgx loci or local custom in Provinces differing so widely as the Panjéb
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and Oudb is in all, or even in many, respects identical ; and it follows that those provisions of
the rales which rest on the Lex Zoci in the Panjéh, cannot with any propriety, or without risk
of injurious failure, be extended to the Province of Oudh.

¢ While, then, the Governor General in Council directs your altention to his colleotion of
principles of law as caloulated to afford material assistance in the absence of any botter or more
approprinte treatise, he refrains from requiring the strict observance of them untilit can be
ascertained how far they are applicable to the peculiarities of the Province and the customs of
its people.”

Well then, there was a mode suggested for ascertaining those peculiarities
and customs, but either enquiry was never begun, or if begun, it was broken off
in consequence of the troubles which soon afterwards ensued. In point of fact
there had been no such enquiry, aud the law of Oudh had rested from that time

to this upon the basis of the Foreign Office letter.

Of course it would be observed that these incomplete operations caused
great uncertainty in the law of Oudh. The Panjéb law itself was only an
adaptation of Bengal law to the wants of the Panjdb. In the first instance the
adaptation was as vague and indefinite as the adaptation of the Panjéb law to
Oudh, and it was gradually defined more and more by orders of Government o:nd
by judicial decisions. The Oudh law, therefore, had all the uncertainty which
attached to the Panjéb law, plus the uncertainty which was created by.the neces-
sity of adapting Panjdb law to the peculiar customs of Ouflh. Itwna,.m fact, the
spirit of the Bengal Regulations ; and it was doubly distilled, first in its p.ro-
gress from Bongal to the Panjdb, and secondly in its progress from the Panjdb
to Oudh; and it was doubly rectified, first by Panjéb custom, and secondly

by Oudh custom.

Now the difficulties raised by that state of things had been rather
incrensed than diminished by the action of the Legislature, or .ratho; ll:e
should say, by the interpretation which had been put upon the M':tlmé of the
Legislature. Doubts came to be felt about the power of the Executive overn-
ment to enact law by its own sole authority, and those doubts found 931_”033:;“
in an Act of Parliament—our Councils Act of 1861. Thftt Act recito \ o
doubts that had been felt, and in order to allay them p.rovulcd that no law
should be invalid by resson that the formalities required by the dp.rev:o:;
Councils Acts were not observed. That enactment lm‘d ‘been. construed 1n ::u,
a way that it was held to have stereotyped x_md golidified m;,o law :\;:10{“(
expressions of the Executive Government made in a very casual way ,
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kind of expression’ "whenever and however made to which & legislative
chamcter cpuld be attributed. .

That was the state of things upon which this Bill was brought to
benr There .was a mass pf. Regulations, all applicable- so far as the spirit
,of them .went. to the. Province. of . Oudh, but of . each. of which no man
could say. how far it was to be applicable, and how far it was not. And
“there was .a. mags..of Exeoutive orders, of which no man could say before-
“hand whwh of ithem bore . a legxsln.tlve character, and which.of them would
"be held not to bear. a legmla.tlve charaoter ; and there were a ntmber of Judlcl&l”*
decisions which had done very good service in defining that uncertain region of

the law, but which were liable to be overturned or modified by fresh judicial
) _declslons

Those . were the difficulties that the Oudh Administration had to-con-
"‘tend with, and, as regarded the quality of the difficulties, he thought it was
'l"_"mposslble to oxXt gerate it ; the quu.ntlty had been gradually reduced from
‘time'to- time byl gmlatlon, and ‘was now very largely reduced. Such measures
for instance as the Penal Code and the Civil Procedure Code had occupied

.- large traots of legal territory, and to that extent had displaced the vague law
', “which rested upon the Foreign Office letter of 1856, and substituted for it the
__more definite expressions of their own, 1f indeed that were not so, if that aren
" of uncertain matter had not been very largely narrowed by the enactments men-

. tioned, the time would not be ripe for such a measure as this. But it was because
-'the area of uncertain matter had been 8o very much narrowed that we were now
‘able to_deal with the subject and declare the whole basis of ‘the law. There was

f “still indeed a considerable margin of that uncertain matter the nature of which
'he had described, and it was a marvel to him that so small an amount of practical
embarrassment had been felt in consequence of it. Those only knew the full
extent of the difficulty who bhad to administer the affairs of Oudh and he
thought it was a matter reflecting the highest credit upon the Local A dminis-
tration there, Executive and Judicial, that they had kept those difficulties to so

great an extent to themselves, and that other people, on the whole, knew so
little about them, ’ '

He had explained to the Council, when he presented the first Report of the
‘Committee in last July, what the principles of this Bill were ; that its main
object was to get rid of that mass of floating and uncertain wmatter which consisted
partly of the Bengal Regulations which had been made applicable to Oudh. in
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bulk, and partly of those Executive orders which had no definjte charactor affixed
to them, and of which it might be argued one way or another that they were
either purely Executive or had a legislative character.

The way in which it was done was to take some of the Regulations and some
of the orders and embody them in the Bill, and then by a general sweoping
clause to repeal all those which were not embodied in the Bill. Now it was
curious that among the landholders of Oudh there should have heen a great
misapprehension as to the scope and objects of this Bill. He found that in a
memorial presented by them {0 the Chief Commissioner of Oudh, they expressed
alarm at the great quantity of new law that was being extended to Oudh;
in fact, they referred to a speech of his (M&. Hosmouse’s) which-was made when
the Bill was introduced in 1878, in which he said that he had ascertained that
there were no less than 247 Regulations and Acts applying to Oudh ; principally
Regulations the spirit of which had been extended to Oudh in bulk by the Foreign
Office letter. He then explained, and on a reperusal of the Report he found that
his language was as clear as he could make it, the mode in which the Bill proposed
to deal with the matter, and which he had just mentioned to the Council.
Well upon that, the British [ndian Association of Oudh expressed themselves

as follows :—

“In regard to the extension to Ondh of the laws in general in force within British India
as stated in section 3 of the Bill, and of which the numbor stated hy the Hon’ble M'r.
Holhouse is 247, not only the- talugddrs but every other class of th? native community in
Oudli having any sort of right, connexion or interest in the soil, h-uve been filled with
dismay towards the safofy of their rights and pledyres, and feel apprehensive tl'mt they have
been suddenly crushed und r the burden of 247 laws, to pass fhrougb “"lnc‘h would be a
difficult task, should they attewpt to refer to any law for the protection of their rights.

“ Tt is not improper also to obscrve that it would be a hardship to the people of Oud!: to be
r Provinces at the time whon the Proviuce of

l;ubjecbed to the luwse which were in force in othe v '
Oudh was not under the administration of the British Government, and in regard to which the

people of Oudh have had no opportunity by the kindness of Government to offer their views

and remarks prior to their enactment.
“It would be right to admit that the penple of other Provinces, to. suit whose rlg'llu.tbo
laws were framed, and from timo to time modified according to the expedicnoy of the occarion,

i i sntation of the publio, have hud ample
overnment, or on the representa ' ud am
eporitty t be thosegily i provisions of every law, their modifications

! i i ith the
opportunity to be thoroughly acquainted wi ! ! : . .
and llterut’i'om, and to refresh their memories by their practice and o?;lverfeneé‘: nn:'ll :l:-::,':
all these various laws, which the honourable Members of the L:.'-;,-w ulive . uncil,
laborious search of som; years, have been able to collate with consideralle d:mcull;y, wery

Y licable to thiem, it would oocupy
eoforced on the people of Oudh so far as they might be applicabile , ;

-
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them at least some y« ats to nnderstand and commit them to memory, tind 50 long as they ‘nré
not acquninted with" theif ’ provxslons ‘nid consequemes, tlie ‘people would be justified in feeling
alarmed on being subjected to them.” S

Y

No doubt it would take a’ long ime to sit down and commlt to memdry
the 247 Acts and Recrulatlon's none of which under this Bill were newly a.pphed
bto Oudh, but whloh a,ntecedently to this Bxll had been applied to Otudh ever since
1ts annexatxon i andjhe for'.one. should be very, sorry if he were told that he
must do 1t w1thm ) term of hls natural life, But there stood the fact t that
the Recrulatlona in ,questwu weré nctually upplled to Oudh at this moment,
and had been wokag there ever ‘since 1856, and the various Acts had been
workmv there from the time of their enactment, and that there was besides a
mass of orders of which any one might be brought forward at any moment, and
it was in the breast of a District Judge or Judicial Commissioner to say whether
;1t was law in Oudh or not. And there stood the other fact that we had selected
‘s fow of those Regulations—just eleven m number—and that we had selected
5_,& few Executwe orders, that we had introduced into them such 1odifications as
had ‘been found by experience or by actual decisions to be suitable in Qudh, that
we "declared those to be law in Oudb, and that all the other mass of Regula-

tlons and orders which might now be brought fotward and sprung upon the Oudh-
N people as law, we repealed. It was as curious an inversion of meaning as he had
;ever come across. A Bill which was intended to relieve the Oudh people from
a cloud of law which was hanging over them, had been thought to be a Bill
. ‘\vhlch suddenly saddled them with 247 Acts and Regulations not now applying
‘to‘ Oudh. Now he hoped and believed that the matter had been fully explained
1o them, and that the dismay which those gentlemen *had felt—and very
: natumlly felt according to their interpretation of the Bill—had been entirely
- dissipated, and that they would be satisfied that this measure would clear away

a great incubus of possible law from them, instead of saddling them with a body
of new law,

He had lately seen another criticism written by a gentleman, whose
name he did not know, but who professed at all events to have paid great
attention to those matters, and who told us that Bill No.- -1I, which was
presented to the Council last J uly, was the merest skeleton of Bill No. I,
because some chapters had been knocked out from Bill No. I. Now he (M=
Hosrouse) had explained to the Council what was eliminated from Bill
No. I, and why It was quite true that from Part III of Bill No. I there
were some omissions. Some chapteis, as for instance that relating to the
Court of Wards, were owmitted as a mere matter of arrangement, becausé.

R s e A b~ oy e »
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they had been transferred to the Revenue Bill. Others, such as that relating to
Minority, were omitted, because since the introduction of Bill No. I, we had
passed a general law on the subject. Others, such as those regarding Insolvency
and Treasure Trove, were omitted, because since the introduction of Bill No. I,
laws had been introduced into this Council on the subject, and were now pend-
ing before it. And another, namely that dealing with Cantonments, had been
omitted merely because it was found inexpedient to alter the terms of the’
existing Regulation which applied to Oudh until the Military authorities had
had more time to consider, with reference o the other Cantonments of the
country, how they would desire them to be altered. Therefore, to say that the
alteration in that part of the Bill, though the omissions made it shorter,
reduced it to a skeleton of itself, was to evince an entire misapprchension of
the scope and purpose of the measure. He had always told the Council, and
he said again, that the pith and marrow of the Bill rested in the first two
Parts and in the schedules appropriate to those Parts. If he were to
strike out every other section in the Bill, making appropriate alterations in the
schedules, the Bill would still remain, in substance and effect, nearly the
same as it was when it was introduced. In fact there had not been a great
deal of discussion on this Bill; and so far as itself was concerned, the
Council might have passed it a few months after its intro.duction. The
renson why it was delayed. so long before the Council was that it was coupled
with another measure—the Revenue Bill; on that Bill ‘.i"’c"“m“ had
arisen that had occupied a considerable time ; it was desirable that the
whole mass of Oudh laws should be declared to be law at one and. the same
time ; and therefqge this Bill had been awaiting the issue of discussions on the

Revenue Bill.

With respect to the character of B 18 . .
those critics who said that they were not very artistical productions. But his

dingl useful. We had to deal with a very
e of yund what” we wanted first was to

complicated and difficult state of things, ) .
cleaf the ground. When we had cleared the ground, we mlgh}tl ge;) a g:;d Ib:::
for some scientific legislation in the future. He consnfiered [t, elli nnjedemr
Act a very bold and original measure, 1t was deslg'n'edaly u;;teprof Circum:
Mr. Fitzjames Stephen, in order to meet a very except:::)n 8 o O ot
stances, and he (Mr. HopHOUSE) had only been too happy ‘o copy

that Act in dealing with the similar case of Oudh. |
uncil one or two of the principal

He would now just mention to th? Co t. There
alterations effected by the Committee since the month of July las

ills of this kind, he rather agreed with



were -nSﬁé_! that he could call very important, and “the Oouncil would pro-
bably b, of ;,that,opinion when they heard those which he would mention as the
most important, He would only refer to three.

In section 20 of ‘Bill No. III, which corresponded with section 21 of Bill
No. T1, it was provxded that.it should be the Chief Comrmssloner instead of the -
Judicial Commissioner, who was to have a voice in consenting to the sale of
ancestral property in land.  That was a subject on which he had to speak to the.
Councll at some length in connection with the Civil Procedure Code the other
day, and -he" ‘then expla.med to them that in Oudh there was p disoretionary
power given to the Executive authorities to put a veto upon the sale of land.
Now the Judicial Commissioner occupied a slightly ambiguous position. He
had considerable executive power over the Courts, but was mainly & judicial
“officer.” He \Mr. Hoprouse) did not’ consider that the discretion in question
ought to be a judicial discretion. It was to be used by the Executive on
“considerations applicable to the political and social condition of the country,
~and it was therefore thought better, in concurrence with the advige of all the
~'authorities in' Oudh who had expressed an opinion on the subject, to commit
it to an officer who was wholly dnsconnect.ed with judicial dutxea

* In section 26, Bill No. III 1t. was pronded that Revenue Agents in Oudh
" might practise in rent suits. That was a matter which was brought before the
Council in the early part of this year with respect to the Revenue Agents of
Bengal ; and on the advice of the Lieutenant-Governor, the Council pa,ssed a short
~Act for the purpose of enablmg Revenue Agents there to practise in rent suits.
. The same reasons applied in Oudh, the only difference being th# in Bengal the law
‘had been so changed as to prevent Revenue Agents from practising, and in pomt
. of fact they were not in a position to practise when the Act was passed ; but in
Oudh they were practising, only it was doubtful whether by strict law they
were enabled to do so. The Judicial Commissioner was of opinion that it
was for the benefit of clients that the Revenue Agents should practise in those
rent suits, and the Committee proposed to make that point quite clear by
- @uthoriziag those Agents to appear, plead and act in such suits,

In section 28 of Bill No III was a provision which would be of more
importance if it was not the intention to make it a part of the general law. It
was to the effect thatsthe Judicial Commissioner might, within a certain limited
time, call up any decree or order made by any Court subordinate to him, and
rovige, alter or reverse that decree or order. That was the mode in which
the samo subject was treated in the draft of the Civil Procedure Code which
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was now pending before the Council: And the reason was this, that where that
power did not exist there might be conflicting laws in two difforent districts—
adjoining districts perhaps—of the same Province, which could not be touched
by any judicial process because there happened to be no appeal to the higher
Court. Suppose for instance that a case occurred in which the District J udge
or Commissioner had the final decision in his own bands, and that in Qudh
two different Commissioners decided the same case two different ways. The
Judicial Commissioner had no power whatever to set the matter right. Now
the High Courts, wherever their jurisdiction extended, had powers for that
purpose conferrbd upon them by their Charter, and it seemed very desirablo
that in all Provinces which had an independent judicial administration of their
own, the same power should exist. Of course the mischief was one to which
we were exposed in different Provinces of Indin where there was no common
appellate superior excepting the Privy Council, and where the Legislature
occasionally had to step in to make the law clear; but that was no reason why
the same mischief should exist between different districts in the same Province
which had a common appellate supefior at hand ready to take notice of such
things. Therefore it was proposed to give that power to the Judicial Commis-
sioner of Oudh. The section was one which would become quite unnecessary
if the Council passed the Civil Procedure Code in the shape now proposed ;
but the Committee were told that the mischief which he had been describing
was in actual operation at this moment, and therefore it was desirable to lose no
time in giving the Judicial Commissioner the power which they thought that

every superior Appellate Court ought to have.

He did not kﬁow that there was any other matter which he need men-
tion to the Council in connection with the Bill; but as this was perhaps

the last time that he would have any observations to make on ?his
subject, he wished to say that the measure had been prepared from time
to time with the assistance of the authorities in quh, who had be-
stowed the greatest pains and attention upon it. The late Chief Commissioner,

Sir George Couper, the present Chief Commissioner, Mr. Inglis: and l:ho
-Judicial Commissioner, Mr. Currie, had all lnbourefl very hard on it; and in-
deed ho might say that without their assistanco 1t w'oulc.l have been (}u(:’e
impossible to have brought the Bill to the stage at w.lnch it had now arrived.
He would now move that the Reports of the Cgmmxttee be taken into con-

sideration.

The Motion was put and agreed to. . )
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e STAGE CARRIAGES BILL.

:_ .The Hon’ble Mgz, BayrLey moved that the Report of the Select Commxttee
“on the Bill to amend the Stage Carriages Act be taken into consideration.
“He had little to add to what he had . said on a former occasion, The Select
. Committee had only slightly modified the drafting of the Bill. The original
"~ "Act had ‘worked well. The present Bill merely extended the operation of the
. Jaw both in regard to the area and to the classes of animals to which it applied,

_ “and he therefore saw no objection to passing the Bill at the present meeting
"“of ‘the Counbil. *

The Motion was put-and agreed to.

”“

_ The Hon'ble Mr. Bavrey then moved that the Bill as amended be passed.
The Motion was put and agreed to.

The Council adjourned to Monday, the 9th October 1876. - - *
1‘«-%» .
SiMra; WHITLEY STOKES,
The 4¢h Ootober 1876, Secretary to the Government of India,

Legislative Depariment.

Gort, Contral Branch Press, Simla—18-10-76.





