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Abstract of the .Proceédings of the Oouncil. of the Governor General of India,
assembled Jor the purpose of making Laws and Regulations under the
" provisions of the Act of Parliament 34 & 26 Fio., cap. 67.

The Council met at Government ITouso on Tuesday, tho 9th March 1875.
Present :
His Ixcellency the Vicoroy and Governor Genoral of India, @.ar.s. 1.,
presiding. .
His Honowr tho Licutenant-Governor of Bengal.
¥ The Hon'ble B. H. Ellis.
Aajor-General the Hon'ble Sir IT. W. Norman, K. ¢. B,
The Hon’ble Arthur Hobhouse, Q. 0.
The Hon’ble E. O. Bayley, c.s.1.
The Hon’ble Sir W. Muir, K. 0.8.1.
The Hon'ble John Inglis, c.s.1.
The Hon'ble R. A. Dalyell.
His Highness the Mahfrdja of Vizianagram, k. c.s.1.
The Hon’ble J. R. Bullen Smith.
The Hon’ble Sir Douglas Forsyth, k. c.s.1.

HIGH COURTS CRIMINAL PROCEDURE BILL.

The Hon'ble Mr. Hopuouse moved that the Reports of tho Sclect Com-
mittee on the Bill to regulate the Procedure of the High Courts in tho exercise
of their Original Criminal Jurisdictiou bo taken into consideration. He
said :—*This is a Bill which in onc shape or another has been a long time
before the Council, for leave to introduce it was obtained by ny friend,
Mr. Steplen, in the year 1872. There was considerable delay in introducing it,
beeause, almost simultancously with its first mention liere, the Local Govern-
ments were consulted about it, and we could not prudently or properly intro-
duce the Bill until their answers weve received. Tho subject-matter of the mea-
suro was o larger ono than it now is, becauso it embraced not only tho procedure
of the High Courts but that of tho Police Courts in Presidency Towns, and it
required a careful consideration of the whole Criminal Procedure Code bofore
an opinion of any value could be given on tho question what scctions wo
should apply to the High Courts, and what to tho Polico Courts. At first
sight it secmed proper to combine in one Bill two branches of Criminal Pro-
ccdure, each relating to tho Presidency Towns, and tho flrst draft of tho Bill,
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wluch I mtroduced 1n the month of J uly 1878 combmcd tho two accmdmrrly,
'I‘hat howover wns a- nnst'tke, as we found when we came to ,wmk tho 13111 m "
txons they mvolved communlcatlon thh dlﬁ'erent sets of oﬁ’lcels they plomlscd ‘
i to travel at (hﬂ‘elent pnces : and have ul 1motely been subjected to very dxﬂ‘elent .
' tleatment Accoxdmgly wo determmegl to’ cut om' Bnll in two, und to; Iet each,

half take 1ts own mdcpendent cou ,,That was done in the month of April -
1874. when we presented our first renort,

“Up to that tune wo had framed our' Bill on the puncxple of applymt' to the .

’ IIwh Oouxts ‘certain’ pmts of the Cummal Proeedme Code, m blooh .and by
‘ 1cfe1ence to the. chaptcls and sechons of that Oodo. We “ere however very
‘'much urged, cspecmlly by the High Oomts of Bomba.y nnd Oalcutta, not to do
the work in that f'ls'(uon, but to set fo1th m .extenso’ all the seetmns of the
Code whlch we pxoposcd to apply to the Hmh Oourts, makmg the requ151te nlter-
atlons m 'the text of each scction. On fulther exnmmutlon ot' the subJect we
thou"ht that the leamcd Judges were nrrht and that wo ehould av01d a good
“many ambwultles and erTors hy takmf' the trouble to set out the sections at

length. - Accouhn"ly e made that nlteratlon, and tho Bill was pubhshed in its
‘new folm about two months ago, .

So much for the shape whicli the Blll las now assumed, - As regards its
substancs, the Oouncll knows that oui'. objeots; in introducing it were purtly to
oonsohdato the law relating to the Omnmal Procedure of the High Courts, partly .
to bunrr 1t mom into aceond w1th the plocedme estabhshed for the  Mofussil,
:md in some 1espeets to pxovxde simple ) pxoeesses mstead of comphco.ted ones
'l‘he pxesent pmotlce of the Hwh Comts is 1egu1ate(1 partly by several Indmn
‘and English enactments, ‘which We plopose to repeal and consohdate, and
partly by the 1ulcs ‘of English common layw imported into Indla. by the ﬁlst
Chartered Oowrts. ' The Sclect Committeo who sat upon the Onmmal Proce-
- dure Code 1ep01ted that the Mofussil pmetxce should, so far as p0531b1e, be

npphed to the Hl“‘h Courts, and the Bill is pnncxpally devoted to that
opuutlon : 4

“ Aftel somo plelunmmy scetxons we oomhmnee Wlth tho comlmtment of '
the acéused, when the lllgh Court first gets cognizanco of the caso, and detall
the pxocedmc up to the time when o plea of guilty or not guilty is put in.
That occupies Ohaptcxs ITT and IV of the Bill, and bunvs us to the sub,]cct of
]uues, to which Chapter V of the Blll is devoted.
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“This part of the procedure is now rcgulated by special Acts for ile
High Cowrts: and in the first instance wo contemplated little moro ihan a
consolidation of the High Cowrt law abput juries. But wo were strongly
advised by some very bigh authoritics to introduce so much of the Mofussil
practico as allows of a less number of jurors than twelvo, and so much as dis-
penses with tho necessity for an unanimous verdict. "And belioving that this
practico of the Mofussil was more suitablo to tho circumstances of India, oven
in tho Presidency Towns, than the English practice, we mado some important
alterations jn that dircetion in the month of April last year. I then prosented
our report, and took the opportunity of explaining to the Council the changes
that had been made, saying that I anticipated o great deal of controversy and
criticism upon them. Events however have quite belied my anticipations,
and have proved that men’s minds were ripo for tho proposed change, Though
tho proposal has been before the public for nearly a twelvemonth, there Las
been exceedingly little controversy uponit. Thelearned Judges of tho Bombay
High Court are or were not agrecd among themselves on tho question of
unanimity, but that disagreement arose before our alteration was proposed, and
was consequent on a proposal spontancously made by one of their own body to
abolish the rule of unanimity. They.have said nothing about the reduction of
numbers, and nothing further about the rule of unanimity, since the publication
of our altercd Bill. Possibly they have felt what I have always felt with respect
to this matter, that as Judges cannot always attain unanimity among them-
selves, even after wecks or months of consideration, it is hardly rcasonable to
expect it all of & sudden of twelve men caught at random and brought together
for the first time to consider a wholly now subject. IIowover, lot the reason bo
what it may, tho fact is that since the publication of the Bill in April 1874, we
have received no objection to the principle of the alteration except from the British
Indian Association, who, to use their own words, ¢ submit that the merits
of the jury-system lies in the unanimous verdict of twelve good men and truo.’
And they think that the liberty of tho subject is better guarded by requiring
unanimity. An obvious answer to such observations is that the unanimity which
is thus talked of does mot rcally exist. Which of us ever knew twelve men
agrco on any matter which was capablo of being disputed with even a shadow
of . plausibility, or indecd, for tho matter of that, without any such shadow p
We know that such a thing never happens; and that it is a mere pretence to
talk of its happening in the jury-box. The merit of the jpry—syst(.xm, considered
as a modo of administering sound justico (for its political and social merits aro
not under discussion hére), has always scemed to mo to be that the view which
recommends itsolf to a decided majority of reasonablo and impartial people
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ggncmlly plevmls But tlmt advantafre is bcst secmed by reqmunﬂ' adccule(l

ma;outy coupled w1th the a"woment of :fcho J udve.".,_ It is not secmed Dby xé-, .

qunmrr an’ outward show of unamnuty i On the conhary, to require that isto -
put a d'mo'exous powc1 into the hands of anylcxotchety wmng~hcadcd;person

3

\vho may happon'to be upon th cd LR ,5?.,,,-‘ . '
| : d eocssit A g_ ﬂlls pomt w1th étny'
"1"eanu§“pomle nce of authonhos in'this -

cliimve Weé" hiave" ploposed 'The
Westem Z_E’rovmces, and tbe
bit , ’;Madr'\s Government
\\'\s the fust to mfrc 1t ou ‘us." The Govelnmonts of;:Bomb'ty and of the
1’xm3{mb both expxcss approval of it. "The late Llcutcn'mt G‘:ovelnox 'of Benﬂal
\\ho dlew l\ls expeuence of the woxlunv of Jumcs ﬁom England as well as, ﬂom
Indm, o.ve lus emphatw app}oval of 1t at thls table.

o “ In fact wn’th\ tho cxceptlon I have mentloned there lms been no cont1 OVOI sy
b on anytlnnr- but tho dctxuls of tho altemtmns . 'What ,we ‘propose is that . a
jury; shall con51st .of ‘nine I)Bl sons, the maximum numbel required. for .the
l\Iofussﬁ tlnt- when they dlS"l"‘l'Oe, o mtqouty of two-thuds shall suffice for a
vexdwt lt‘ the J udnre agrees wnth them but that, it {;here is. 1o, such maputy, -
or if’ tlxo Judvo dlsnfrrees, there shall be no vexdlct and. the jury must boe dis-
(.harwed a8 it is now in case of disagreement. ‘Well, there me differont opmlons
about. the numbet of the jury, and thexe are different opinions #s to the pro-
portlon wluch should constitute a decisive majority, and as to the exact position .
wlnch the J ud"e should occupy. - Those 0[)11110118 conflict with one another: some
would urge us. ,11; one (lnectlon, and somo, .in the contrar 'y .one. . The result is
that on the whole we thouvht it better to make no alteration in what we pro-
posed by - the' draft pubhshed in Apul 1874: After all; rules on this subject
must bo mbltlmy there cannot be any very olose ar gument about them ; we can
only guess what 1ulcs are likely to work most smoothly in practice: we found
that we had clxosen a middle path between tho limits of - opuuon, and thought
that tlmt path would be tlxe safest to contmuo in.

) . !

B i Pnsslnn flom tho subJect of } Jm ms, thc Bill gocs on to refrulmtc the procedure
at tho tr inl and & numbu of points connccted with tho evidence: then the Judge’s
charge, tho verdict and the sentence. ’l‘lnt takes us to ‘the end of Chapter
‘X of the Bill, and complctes the oxdmmy pmcedme ihich 'is wanted for all
trials. Thon ‘come some chapters relating to incidents of an exceptional
character ;.ono to Previous Convictions and Acquittals ; ono to Lunatics; one to .
Prosceutions 1‘01 offences against the State and affecting public servants; and
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two to Bail and Security for keeping the peaco. Tinally thero comes a chapter of
Miscellaricous matters, some of which are of considerable importance. In
section 146 we affirm tho right of the Advocate Gencral to interveno
on behalf of the Crown to stop any proscoution at any stage of tho case prior
to tho verdict. Itis very important always to bear in mind a principle which
underlies all eriminal proccedings, but which our position in India sometimes
‘tends to conceal : the principlo that a criminal suit is not a mere question
between the person injured by tho crimoe and the accused, but that the publio
have an intcrest, and the greatest interest, in it, and that the Crown is the rc-
presentative of the public, and is' the true plaintiff in every criminal suit,
and has dominion over it throughout. That principle we affirmand apply

in this scction.

“Then secction 147 enables the High Courts in the Presidency Towns to
draw into their own hands tho trial of any criminal case within the limits of
their ordinary original jurisdiction; and section 148 enables them to order the
attendance before themselves of prisoners in all proper cases. These two
sections are intended to take the place of the more cumbrous procecdings Ly
writs of certiorari and habeas corpus. 'We havo directed the Courts to mako
rules for the procecdings by way of kabeas corpus, and I believe it will bo
found that the procedure will bo simpler and less technical than it used to be.

«T have now explained the general schemo of the Bill.”

His Excellency TnB PRESIDENT said :—*This Bill is, as my hon'blo
friend, Mr. Hobhouse, has rightly said, o Bill of very considerable importance,
and I am sure that the Council will agrce with me in feeling that we are much
indebted to Mr. ITobhouse for tho great caro and attention which he has given
not only to this Bill, but also to other complicated and impor.tzmt Bills which
hiave como before us during the courso of the year. Opinions upon tho
provisions of this Bill have been carcfully collected ‘from all pn.rtfs of India,
and although the Bill has been accepted by this . Cou:mil w5thout any
lengthened discussion, full explanations havo been gw?n from time to timo
by my hon'ble friend Mr. Hobhouse, and the Bill has received tho most careful

consideration in Scle(;t Committee. |
“The papors that lhave been circulated to Members of Council show that it

may now safely be passed into law.

“ I make theso obsérvations for the p.m'pose of stating that none of the pro-

gisions of this Bill have escaped attention, and that they have been most
B
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c'nefully and fully consxdeled at Lhe different sta"es of 1ts promcss throurrh the
Councxl woa TU

'l‘he Mohon was put and 'mecd to.

'I‘ho Hon’ble "\In Honnovsn also moved t]mt tho B111 as amended be
passed. :

'I‘he Motion “as put. and aﬂleed to.

c

I’ORT-DUES BILL

'I‘he Hon’ble Mn TLoDHOUSE moved tlnt the Repoxts of the Select Oom-,
mittco on the Bill to consohdate nud amend the law 1elatmfv to Ports and
Port-dues be takcn mto con51d01atxon He sznd ;-“ ’I‘lns is'a B111 whlch I
obtmned leave to mtloduco Just a twelvemonth ar'o for tho followmv obJects

{

T Pir st 1t w'\s found that tl)e ]eval powers of tho I’ort-authoutxes, W hlch
extend pmtly over ports plopcx, and pmtly over 'the channels leudmo' to p01ts,
W cre not suﬁiclcntly ettended over the httex arca, and the Govm nmont lmd not

sufﬂcxent contlol ove1 thc traﬁio m those channels

« Secondl J, lt w as desnable to extend to othel pzuts of . India auanvements '
“hlch have beou for some tune at WOlk in Calcutta, for p10v1dm0' medlcal

nttondauco f01 smk smlors and paymg for 1t by a rate on the sluppmg in the
ports '

« Tlm dly, it was dosncd to extend to othe1 _parts of India certain. powers for
the arrest and dotention of desertexs from slnps—powers wlnch are aheady in
force in the Plesxdoncy Towns.

« Pour lhly, it was found thut the law was scmtteled over a gleat m'mv enact-
ments, thero being altogether no loss than twcnty six 1e1ntmﬂ' to the sub3ect
These weo undertook to conso‘hdato, and we pxoposed to set for th in a single

table the tolls nml dues lev mble in tho various por ts of Bptlsh Indm, nnd to
bring mto one cnactmcnt all the oxxstm pxovxswns on the subJoot 'A '
"F;ftlzl s m'\smuch as many of thcse enaotments Tere passed for smole
ports, wo found many uscful provisicns in force in one place and not in another.
Yor instance, in Calcutta thero are somo uscful provisions 1cspcctmfr fires and
combustible ‘materials, which do not exist for other plnccs No doubt for-
cach place laws were _passed according as cvents suggested - ‘them in- that’

particular place; so that thero were o considerable number of local powers and
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regulations besides those I have specifically: mentioned which in tho process of
consolidation we found not to bo due to any local peculiarity, but to bear 2
general character, and to be fitly extendible to all ports. That amount of ex-
tension we proposed also to perform. '

* When I introduced the Bill, I explained to the Council how it aimed at
these several objeots, and I may say now that, though it lias undorgone numer-
ous alterations of small details, as was to bo expected and as our reports fully
explain, it remains substantially unaltered as rcgards the fivo objects I have
mentioned. There are however one or two other points to which I ought to
call the attention of the Council before procecding to the consideration of the

reports.

“One point is that we have introduced a definition of tho exprossion ¢ high-
water-mark.’” The present law says that the Executive may define tho limits
of a port, and that such limits shall extend up to high-water-mark, but it says
no more. Now tho expression *high-water-mark’ contains two elemonts of
uncertainty, The principle on which it is fo bo ascertained may bo disputed ;
and again, when the principlo is settled, it may be disputed what is” the actual
point of space which high-water actually rcaches. Of course wo cannot help
the second of theso difficulties: wo cannot measure the ground in this Council.
But the first difficulty we can help, and we have done so by saying that high-
water-mark means the point reached by ordinary spring tides. The principle
on which we have gone is this. The object of a Ports Act is that control may
be exercised on behalf of the public. over tho space ordinarily used for the
purposcs of a port. When then we find that ground is frequently, regularly
and according to the ordinary opecrations of Nature, covered with water, it is
impossible to say that such ground does not fall within the natural limits of the
port, or that it does not require the sameo confrol as other parts of the port.-
If a picce of ground is covered with the tide regularly cven only once a month,
it isused, or may boused, regularly by those who frequent the port: the circum-
stanco that it may not be so used at meap tides docs not provent its being an
integral part of the natural port, and any arrangements which left it out would
be defective. Wo have therefore taken no account of ncap tides ; neither have
we taken account of extraordinary springs or floods, such as may overflow the
adjoining land once in a way ; but have taken the flood-water of ordinary
springs as the fairest and most probable interprotation of the expression ¢ high-
water-mark ’ for the purposes of such an Act as a Ports Act.
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“Some gentlemen mdccd think that we ou"ht to lavo stmck an twenoe_
between spring and neap t tides ; but that scoms to us not to answer the pmposes :
of a Ports Act, becauso it leaves the public mthout sufficient pxotcctxon. ‘And
if tho fact be that in our inter pmtatlon we have, put too extensive a mecaning
on the expression ¢ high-water- mark’, the pclsons to complam would be those
‘who claim to be the owners of tho ndJommrr shom Now, as I shall show pre-
sontl) y tho upmnn owiers of Calcutta have not gone 1o sleep over tlns Blll but -
- me qmto ‘alive to their own mtelests ; and yet on flus pmtlculal pomt of the
' deﬁmtlon they have mlscd no obJectlon, though it was on ' tho 16th of Deccm-
bex last thnt I mentxoned tho matter in’ Councll and the",'Bxll cout'umufr our
mtmpmhtmn was pubhshed lmmedlatcly aftmw:uds I plesume th'nt they
feel that the definition is onlya 1easonahlo one, and I hopo ‘that ihe Councll.
will bo of that opinion. After all the pomt cannot be one of very much pmctl-
,cnl 1mpo1tnncc, othelmse it would bef01o now h'uc becn the sub;ect of htwa-
- tion, wluch I canuot ﬁn(l that it ever lms bcen '

r"-

Lo Now I mentloned that thc npzu ion owuels took a hvely mtcl est in tlus Bll]
and tho reason is thnt they me ‘engaged i m a COHthVGlSy w1th tho Pmt Com-
mlssmnels, or the Benﬂal Govcmmcnt or both, 1espectmg somo uo'hts clmmed

" by thcm over tho fowshow down to low. W'Ltcl malh So, they have' ad(hessed
ug on ‘paper, and lmve also had tho Lmdness to mcet us’ in confelence, and
hayo urged t]mt the new Blll ourrhf'. to contain somethm" to placo thém in somo
nore fnvomablc posxtxon by 1eco"mzmw the fact of thelr clmms, and at nll events
Now thcxo mny "be clthms fo puvntc plopelty ‘of such a kmd and on such a

scalo’ as to justlfy the lomslatmo in mtcxfeun" to settlo them But these
Cul(,utta conhovmsxes dld not appear to us to ho of such a ch:nactm 'l‘hey
appear to posscss the ch’uacteustxcs of ordmmy lawsults, and “o could not
sce why we should be called on to interfere on one sido or on the other,
Indeed I do not suppose ‘that the riparian owners “ ould bo. pleased if wo inter-
fered on the sule of the puhho and neither the, I’ort Commlssmnels nox the "

,Beurrul Govcmment have asked us to do 50, | \Vell then om' posmon is that,
whatever’ n"h'(s tho pubho llavo ngamst clalms of puvufo plopelty, and - Wh'lt-

.ever p\otcctxon pm nte property has 1ccclvcd ag alnst the clalms of tho publu,,

* are to bo found in the oxisting Act of 1855, and havo bceu thcleby ascell'uued

‘and régulated for twenty years, It may indeed be for more than twenty years,
but wo have not lool\ed behind the Act of 1856. At all events for twenty years
tho public have had the rights which tho cx:stm" law gives them, and we

could find no reason why thoso rights should now be lessencd If we' wero to
attempt such a thm" T know what would happen : wo shonld ﬁml purselyes
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engaged in a lively controversy with the Port Commissioners and the Govern-
ment of Bengal, on whom is thrown tho duty of protecting thoe public intorests ;
“'ond there would immediately bo a motion by my hon'blo friend tho Licutenant-
Governor, or by my how'ble friend Mr. Bullen Smith, or by both, to reduco tho
Bill back again into an expression of tho oxisting law. 8o we determined to
keep the Bill conflned to an oxpression of tho existing law. I will just read
to the Council what the provisions of the lnw arc on this subject. Tho Exe-
cutive has power to defino the limits of potts and to alter thoso limits from
timo to time. Then scction 4 of Act XXII of 1855 enacts that—

¢ Tvery declaration by which any port, navigablo river, or channel shall bo made stibjcot
to this Act, shall defino the limits of such port, navigable river, or channel; and such limity
shall oxtend always up to high-water-mark; and may includo any picrs, jetties, landing-places,
wharfs, quays, docks, and other works made for any other purposes mentioned in tho preamble
of this Act, whether within or without the line of high-water-mark, and (subject to any rights
of private property therein) any portion of the shoro or bank within fifty yards of high-water-
mark,” ‘ .
and in a subsequent part of the Act, section 60, it is enacted that—

¢ ¢ Nothing in this Act shall extend * * * to deprive any person of any

right of property or other privato right, excopt as hereinbefore exprcss}y provided® * # &

“Thoso are the powers vested in the Executive, and those aro the protections
thrown around private rights for tho last twenty years or moro. On this point
we only purposed to re-enact the existing law, with such improvements of
detail as occur on every occasion of re-enactment, and our duty was to sco
that the new Act would be substantially ncither more nor less than.tho old.
The Bill has been carefully and ropeatedly oxamined for this purpose, and I
believe that whatever doubts they entertained at first, the gentlemen who
have communicated with us arc now satisfied that, so far as regards any
prejudico to their interests, tho law is substm.ltially u.ucbungcd; indeed, abso-
lutely unchanged with tho two oxceptions I will mention.

“Ono exception is this. Secction 4 of the {tot of'18.55 says that any
whatfs, quays and so forth may be taken as withu} tho limits of the port,. and
thoso words, if vigidly construed, would includo a private wharf made at privato
‘expense_for the convenienco of private traflie. 'Wo now proposo to say that
only works mado on behalf of the public may be so tak'en. We do that on the
assumption that the literal construction of the scetion could not have heen

intended, and that a Court of justice would struggle as hard as it could aguinst
such a construction; but whatever the alteration may bo worth, it is in

‘favour of tho riparian owncrs.
o
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¢ 'I.‘he other alteration i is a mew verbal one. Tho present Act sa)s thut tho

Executive may defino the lmnts of ports; and we go on to s'ty that they' '

‘may do it by notification in the Gazette, or by - mearis of maps, posts or

othcuvnse But it is quite clear that Govolnment mav do that™ now "He -

,who has powcr to define the pl‘opexty over whlch he las conh'ol may deﬁne

it in any way he ple'lses.._ He nmy adopt a mere abstlact deﬁmtl 17_;by' .
"Wouls, ora p1ctorml one by ms '\ps and plans, ora mechumcal one by bound'u Y-
~ marks’ fixed on the plopelty, or uny combma.t'on of those modes of deﬁultldfl. &

'Whether the deﬁmtmn 1s mado accouhno to one inode or another ‘of theso'v'

modeq, it may transcend tlie lcgal powels of the Dxecutwe, and if s0 1b wnll be :
pro tantoinvalid, and will not override any pnvnte right. ~ The mero circum-

“stance that ‘the Act mentlons some modes of deﬁmtlon does not’ altm the :

quallty or enlalgo the quantlty of the orwmal power “of deﬁmtlon glven by 1t;.

‘to the Bxccutwe . These modes of deﬁmtlon are mdlcated on account of o

notlon pxevallmn in some quarters that deﬁmtlon means only a velbal deﬁm—
_ tlon they me what thcoloomus “ould call an accommodatlon, a concessmn to

B '_ « I have thoutﬂ\t it rlfrht to acquamt tho Councxl Wlth the natmo of tlus' 8
contxovelsy so that they may see how mattels stand at this ‘moment. - But Iam
glad to tlunh that tho upauan owners do not now feel that the B111 is caleu- .

lated to plaee them i a “oxso posxtxon by reason of any nltelutlon of tho lnw

which 1t eﬁ'ccts We have now a memorial from them to the Councxl “hlch .
has come m only within the last twenty four hours, and which shows the posntlon ‘

they now take up. . ‘They ‘are, afraid that, the mere re-assertion of ;the law

will placo thcm in somo “mse posmon I w111 read then"own w rds ﬁom
the momou'tl — ’ o -,., i

we Seehon 5, chusc (¢), of ch'\pter II of the In(ll'm Ports Bill fu]ly guanntces nll nﬂhls
“ahovo the high-water-lino; but your memorialists fear that after the discussion which has taken

phco the silence of the lcmslntmo on the subject, of ughts below that lino may bo prejudicial to

them . TR , o ._,‘ {,v.:.. \._4-;-:.'.4

el T ey

. By ‘the - snlence of tho levlslatmc is". Ineant tho fnct tllat wo. sa
nothing to the point but that which the law now says.

how that silenco can have the effect ascribed to it. Weo are passing this

measure for the purpose, firsf, of making some substantial altcrations of the
law ; and, secondly, of consolidating the law witl such small amendments as
. are incidontal to consolidation.” Consolidation is in the main re-enactment.
ITow "can a Court of justice draw any inference from ‘a mcw re-enactment .

I confess'T - cnnnot seo '
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'under such circumstances, and for such an object; except tho inferonco that
it is intended to leave tho law precisely as it stood before ? ’

“« Again, if wo admit the validity of such a doubt as is hero suggested, just sco
where it would land us. A considerable portion of our work is the consolidation
of written law, and .I repeat that consolidation means tho re-enactment.of largo
portions of the law consolidated. Are wo always to hold our hands direotly wo find
ourselves re-cnacting something on which a controversy exists ? Take, for in-
stance, the Civil Procedure Code on which we are now engaged. In that Code
there must at any given moment of timo be many passages bearing on some
dispute or other. Is it to be said that one party to the dispute is prejudiced
because the other puts a hostile interpretation on tho Act, and the legislature
then repeats the Act without taking notice of the disputo? If wo admit that .
principle we should never effect any largo consolidation without entering into
a number of controversies which* we aro not competent to deal with, and for
which the fitting arena is a Court of law.

“ The memorial suggests that the Executive authorities are unduly straining
the law against them. All I can say is that, if that be so, a Court of justico is
not likely to look with favour on their case; but that is a matter for the Court

to decide.

. “1 tﬁerefore trust that the Council will accept the principle to which the
Committee have ndhercd, namely, that the now Act should upon this point be

in substance a repetition of the old one.

“ Thero s only one moro alteration which I will mention to the Council.
The present law gives the Local Government power to appoint a Conser-
vator, and it says that the Conservator shall be subject to the control of tho
Local Government. But it does not say how that control is to be enforced.
.Of course when the Conscrvator holds other Governinent employment, as I believe
is always tho caso in the smaller ports, there is no difficulty in controlling him.
But when the Conservator is represented by a body of independent gentlemen
performing their dutics from a sense of public spirit, such as our Port Com-
missioners and Port Trustecs in large towns, tho case is otherwise, and I am not
sure how, in tho event of a vital difference of opinion, the c.ontrol would be
cnforced. Possibly the Local Government would find no casicr method than
the clumsy onc of moving for a mandamus. We havo thereforo supplied tho
ve added to the powers of appointment and control

requisite machinery, and ha
Of course such a power would only be

the power of suspension and removal.
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exercised ou the occasion of some very grave controversy, but thcn 1t is only on

an occasion of that kind that thero would bo auy pmctlcal dl[ﬁculty about
the uo*ht of contxol ? .

The I:[on ‘bl M. DALYLLL said that thcxe was one pomt m connectmn :
\Vltll tho ‘Bill which ho thourrht it desirable to bunﬂ to the notice of the 001111011
as it had not been mcntloned in either of thoe " 1ep01 s of thn : Select Comnuttee
~ and-had not been: 1cfem,(1 to by his’ hon ble and: le'uned fuend the’
: "the 1em'uLS which he had just made. : Amono'st tllo papers . wluch

’_ovm, in
5 liad been

- _-;consndeled by ‘the Select Comuuttee Was a lotter ﬁom the Madms Clxamber of '

Commclce contammf' m'my valml)lo sufroestlons on an ezuhcr (haft of the Blll :
: most of ‘which had been - adopted in the plescnt Bill,. ' In 1eﬂa1d to. scctlon _
: 45 tllo Ohambcx of Commerce had sald KT is’ obselved tlmt no" poxt-' '
(luos or fces shall hexe'lftel be levied in any port except uuder the authouty of -
’ "tlus Act.” The Chambel ‘would remark that it is’ (lesn'lble that tlus seotlon
should not pxevcnt p01t dues being lovied 1111(101 a Port Trust Bill at Madlas, in
the event, of a harbour Deing constmoted " \Iow when this suggestlon had
Leen considered in 00mmxttco, thue was nothing to show . that there was, nnyi
'Nlmme(lmto plospect of tho constluctmu ofa hmbour at, Madms, an(l they did
" not feel Justlﬁed in making a proviso’in’ the sectlon to meet only ' poéélble‘_ )
;'.vcontmgency Smce the plcsentatlon of tho (,ommlttees 1ep01t 110“8\’01, he
(\In DALYDLL) hud obsewed a statement in the local JOluDa.lS to the eﬁ'ect that
‘tho snnctlon of tho Secmtmy of State had been received to tlle constructlon of
. the hmboul and it would thercfow now be a matter for the conmdemhon of.
tho mover and tho Councxl whether it would bo adusablo to mselt a plovmon ‘
“to the effect ‘proposed before tho Bill was passed or: whether lt would Dbe_ pre-
- ferable to leave tho matter to be (lcalt mth by specml len'lslatlon a3 soon as ‘the -
harbour was complctcd 1’01 his own. pmt he was (llSpOSCd to tlnuk that tlne
latter would probably 1 be tho bcst coulso, as no (loubt whatever. 1)1ov1swns “010
made in the present Blll a specml Act would Lo rcquucd fox various matters
when the harbour was complcted and uny plovxswn in 1ef'md to p01t -dues
which might be inserted in such an Act would of coulse oveulde tho p10v1sxons
of tho prosont Blll wluoh would bc tho cal‘llel measmo of the two

“Tho IIon’ble Mr. BULLEN Sm'm s'ud ho h'\d Just a smglo remmlx'
to make as to section & of chapter II of the Bill, and he .could assure
. his hon'ble - and learned friend that, in doing so, : ho Wo:s-' mnot insen-’
sible” of the great trouble Doth . he and . the . Sclect - Comimitteo . had
taken - on - the. subject of thc definition of lu"ll-watel-mmk Still the mat-

ter was of such unpoxt:mco that Mr. Buries. Suirn wished to ask the
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attention of the Council to a suggestion which had been mado to him within
‘the last few hours, namely, whether the addition of the word ¢ averago” to
tho explanation of the ‘term ‘“high-water-mark *’ given in that scotion was
necessary or not. The cxplanation as it stood effectually excluded from the
operation of the law all cyclone-tides, or tides which might be held to
be of an exceptional nature; but there wore in this Port of Calcutta, and
probably in other ports situated on tidal rivers at a considerable distance
from the sea, two sets of tides which could properly be called ,ordinary
spring tides, that was to say, ono sot of spring tides during what were called
the freshes when the river was swollen, which could be strictly called tho ordi-
nary spring tides for those months, the high-watcr-mark of which tides was
~very different from the high-water of tho ordinary spring tides of ‘other seasons
of the year. It was thought by some that the Loocal Government, in
determining the high-wator-mark of * ordinary spring tides,” would find itself
.face to face with a difficulty as to which of the spring tidos were alluded to.
It had therefore been suggested to him that, if the explanation were to
declare that “high-water-mark” meant the average of tho ordinary spring
tides, it would meet the difficulty. He was not sufficiently acquainted with the
language of drafting to know whether the suggestion ho had made was sufficient
to meet the object in view; but as the suggestion had been made to him, ho
thought it proper to bring it forward, and ho almost apologised for doing so at
this lato hour, after the great troublo that the Committco had taken in scttling

the provisions of the Bill.

On one other point he would beg to beallowed to ask a question in connce-
tion with the concluding clause of scotion 60. Ile would ask whothor
in the words * or otherwiso for giving medical aid to the scamon ashore or
afloat in such port” was to bo _found the authority which would empower a
Board of Port Commissioners to apply hospital-dues to the maintenance of a
Health Officer. The matter was one of somo considerable importance, inas-
much as the Lieutcnant-Governor having determined to appoint a Ilealth

Officor for the Port of Caloutta, tho expenso must bo provided by the Port
Commissioners. But they had for that purpose no funds whatever beyond
these hospital-dues and their general revonues. No doubt in a moasure
tho appointment of & Health Officer would be for the good of the scamen ;
but it would also be largely, if not chicfly, for the good of tho town to sco
that the hanks of tho river and the Port generally were so looked aftor as
not to become a sourco of contagion and evil. IIe was not quite sure whether

tho expression “giving medical aid to the seamen ashore or afloat in such
D
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port” would apply to the p*lymcnt by way of s'ml'uy to & Health Oﬂicer, of
any pomon of such hospltnl-dues ; but if tho hon’ble and learned ‘member in °
chmge of. the Bill thought that the woxds were suﬁiclcnt to authouze suchn
'expendltme, Mr. BULLeN Syt was content

Hxs Honom 'rm; LmUinNAM Govmmon also had some doubts as to,
-‘»tho expxessmn used m sectlon 60 He belwved thc pomt had been
e expwsswns ‘used in that sectxou wexe suiﬁcmntly comprehenswe As had been' _
*already cxplained by his hon’ble fuend Mr. Bullen Smlth it would be desu‘able :
to appoint a Health Officer, and to carry out measures of sanitation, and to dc-
fray the chargo from the surplus-proceeds of these hospital-dues. - It was very
important that there should bo no doubt. as to the legahty of such procee(lmfrs H
‘he believed thele was 1o doubt as to their nccessxty or expedlency He would
su"gest the addition of the wouls « or the carrying out of sumt'uy measules m
; suoh pmt " tlmt he beheved would mcet the dlﬁiculty

, Thcn, ‘s 1eomds the deﬁmtlon of the tcrm “hlgh-watm-mark” “1 e
could ot qmte follow the moument of his- hon’ble friend. ' It seemed to'
him that there could be but one set of i ordmary spring tides”. . He presumed :
that, in the event of any dlspute, the proper authoutles Would decide as to
whether such and such spring tides . were ordmury spunw tides. If there was
any doubt’ upon tho point, perhaps tho hon’ble mover of the Bill .would

consider whether some addition should be made to the phraseolovy of that
pa\tlculm section. : _ i . e s

Thcn, as rcgmds npn.nan propuetms, His HONOUR begged to corroborate
and to express his concurrence in all that had fallen from his hon’ble friend Mr.
Hobhouse. The fact was that there was no controversy between the gentlemen
who had signed the memorial on the one side, and the Port Oommxssmnels and
Bengal Government on the other, regarding anything that related to this
partxculm Bill. There was a contlovexsy exlstmrr between . them undoubtedly, )
but it related to quite another  Act, namely, the Calcutta Port Improvcmont '
.Act w]uch was an Act’ ‘of the local lemslaturo passed in 1870. Wel], lt
appeared to him that tho real obJect of tho memorial to which liis Lon’ble and
learned friend had alluded was to get inserted into the present Bill certain.
oxpressions which should affect the wml\mu- of the othor Act. Ho was sure
the Council would perceive that such ‘a course would be very inconsistent,
‘inasmuch as that Act did not happen to be before the Council; and unless
- the present Bill were to be read in conjunction with the Tort Improve-.
ment Aot, it would be impossiblo for the Gouncil to ploperly observe the
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practical effect -of the proposed oxpressions. He had had the advantagoe of
joining the Select Committce on the occasion whon this mattor was discussod ;
ho had also had the advantage of discussing the question at issuo very care-
fully with the ‘memorialists themselves, and Lo was satisfied that, whatover
claim in law or equity they might have to compensation with respect
to the just and necessary action of tho Port Commissioncrs, there was full
. power vested in the Local Government by the Port Improvement Aot to con-
sider those claims and award such compensation as might appear just, and his
advico to the memorialists had beon that if they considered themselves aggrioved
in any way, they could submit their claim for consideration in referenco to

the Port Improvement Act.

Io had now only to express his satisfaction in respect.to what had
fallen from his hon’ble and learned friend in respect to the question of a
Conservator of the Port; whether the Conservator should consist of a single
officer, or whether the counservation of the Port should be vested in a
body of Commissioners. Having had tho advantage of attending tho Select
Committee, ho was satisfied that tho power of control vested by tho Act as
it now stood in tho Local Government was sufficient for all practical purposes.
He need not point out the great interest which the Local Government
had in the maintenance of strict Marine discipline in the Port of Calcutta. If
ships were lost or sacrificed, or otherwise endangered or damaged in this im-
portant port, it was cssential that the Local Government should have the power
of enquiring who was to blame, and it was also essential that the Local Govern-
ment should have the power of punishing the official who might be deemed
blameworthy notwithstanding the opinion of any other local authority; and
for the exercise of this discretion tho Local Government was respousiblo to
thé Government of India alone.  Then, that being the case, if tho Local
Government was to be responsible for the safety of life and property here, it
should possess effective power, and he was adviscd that the Bill as amended by
the Select Oommittee and as it had been explained by the hon’ble and learned

mover, was sufficient for the purpose.

IIo had now only to express his acknowledgments, on behalf of the Local
Government and on behalf of the community of Qalcutta, to tho Legislative

Department for the care and attention that they had paid to this important
measure, and ho only hoped the Council would bo kind enough to consider tho

addition of the words Lie proposcd in section G0, and to consider oxactly what
should be done with refercnce to tho definition of the term ‘high-water-mark *
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in refelence to the remarks which had fallen fxom his hon’ble fuend Mr. Bullen
Smlth : T

The Ton'ble MR. BAYLDY szud he had not had thc honour of bemo on the' .
Commxttce on this Bill, lmt thh 1efcrence to wlnt had fallen from lus hon’ble’_
friend, Mr - Dalyell, if auy amendment of tho Blll WCIO contemplatcd he'

,,,,,,,,
W

put 2 maximum hmxt on p01t dues Wlnch Mr Dalycll secmed to say, would ¥
be insufficient to meet the demands of tl1e ‘Madras Hmbour, and tlns prcmsmn :
would have to be modified nccmdm«rly by the- legislation whlch the latter
under taking would . probably render necessary. If- this’ Were 50, then any .
legislation in regard to the Madras- Hmbour would have to be. ‘undertaken
vm ‘the Impelml Oouncll for 1t wus beyond the powe1 of a local Councll to repeal
or “modify a law pussed by this Oouncil, and yot he’ (MR. BAYLEY) was not.
aware that this Council was plcpalcd to undelt'lke lefrlslatlon as to tho Madras
Halbom wluch scemed clemly a propm sul)Jcct for the local lco‘lslatule

P The I[on'ble Mn Honnousn s'nd he would answcr the questmns put to
“him i m or(lcr Tlle ﬁlst was as to the proposcd harhour for Madras ‘He thouvhf,
it was not desqa.ble to mtroduce nn exceptlon into this Blll on uccount of aome
contemplmted oper: ation wluch thut oxceptlon would cover, “We were almost suxe

to_find when the change did lmppcn that our. exception ‘would ‘not qulte fit it;
there was always a chance of that ‘when wo took 'a step” in “the dark, and it
was, ‘much sufer to deal with the case when it mose ' Tho woxds “no port-dues
or fees shall be levied- except under authonty of this Act” wore in the ‘present
law. The prohlbltlon existed, and he had ‘no doubt it iwas proper that there
_should be that plolnlntlon, so'that this lcglslatulo might consider whether or
not port-dues should be levied which were beyond the amount allowed by the
Aoct. We did not know whother any such operation in Mudms would take
place, thouoh it scemed hkely from ‘what his hon’ble fuend Mr. Dalyell had
‘said.” Bub’ then we did ;not know how. far they .would want to impose dues :
boyond the maximum allo“ ed in the Act On thcse grounds ho thought it
* was botter to pass the Blll ag it stood and to sco when the cvent happcned what '
we wero required to do.

Iis hon’ble friend, Mr. Bullen Smith, had referred to the definition of
““ high- water- mark.” MR. IloBuouse know tho oxtreme difficulty of expressmg
in words any rulo which should apply to the circumstances of all ports, and he
thought whatever expression the Councll might adopt, them would be dllﬁculty
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in applying it to somo cases. In tho gencrality of cases such a rule would
work without difliculty. If youasked a sailor or an inhabitant familiar with any
coast what was the ordinary rcach of particular tides, ho would tell you with
sufficient accuracy and certainty in most cases. With regard to tho peouliar
ciroumstances of the port of Oaloutta which his hon'blo friend had mentioned,
it scemed to him that the introduction of the word * averago” would not meet
the wantsof the case, nor accord with the principle upon which the Committco
had gone—and he believed it was a sound principle—that when spacos were
regularly, frequently and in the ordinary course of Nature, covered with
water, those spaces wero uscd by persons who frequented the port and
fell within the natural limits of the port. Io understood his hon'blo
friend to say that in certain months of tho year the ordinary spring tides were
higher than in other months, and that there were two sets of ordinary spring
tides. Now we had got to consider two questions: ono was what was tho prin-
ciple which ought to apply to this state of circumstances ? and it scemed to him
that tho correct principlo was to include within the limits of the port that
which was so often or so regularly \covered with water as to be within its
natural boundary, and to say that the high-water-mark of the port was the
highest point reached by any ordinary spring tide. The second question was
whether the words which were used covered what we wanted to effect. If it
were true that the highest tides which occurred in the freshes were correctly
designated as ordinary spring tides, then the words now in the Bill met the case,
for nothing could be said to bo the high-water-mark of ordinary spring tides
which fell short of the highest point reached by ordinary spring tides. If how-
over the Oouncil should think differently, and if they thought any alteration
of the definition should be mado, he would abstain from moving to pass the
Bill, bécause in a matter of such nicety there was difficulty and danger attend-
ant upon altcrations made in o debate at this table without preparation

beforchand.

Now to pass to section G0, with regard to the application of hospital-dues.
It must bo remembered what these ducs were established for; they were a new
rating wpon ships in consideration of medical aid given to tho crews of those
ships, and to support any hospitals which might bo cs.tablishcd for thosn crews.
The rates might be levied upon all the shipping in the port, and for the
common bencfit thoy recoived all must pay. Tho Belect Committoe had an
application—he rather thought it came from the (:"-ovemmont of Bengal—to
sintroduco some special words in this scction providing for the appointment of

a sanitary officer and general sanitary inspection. Ho believed the Committee
K
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. were unnmmous—-wt all evouts he vrould c\pxess his o own oplmon—thnt the 1n-
troduction’of any such specifio wmds would be a little ; danoelous and mwht
Owe nse to compl'unts flom slup ownels As f:n as the selvxces‘ of such an
‘ ushow or aﬂoat 50 far 1t seemed to" ]nm that the Words in the Bill met
the case, and it Would bo’ pelfeetly fan- if the Lleutennnt-Goyernor appomted ’
.a specml oﬂicer for that single pulpose, to pay lns salary frorn the hospltul dues,
ond if ho' appomtcd ah oﬁicel for that duty in connectlon Wxth other dutles,
' to pay ) 1casonable ploportlon of lns salmy out of such dues
wo used the words’ suggested tlmt these‘dues mwht e apphed in p'tylng for
sanitary measures, then we mlnht be plov1d1nfr the whole of the town, or th'lt
pmt of the town whxch lny ncm the pot, wnth samtmy measures at the expense
of the ship-owners alone. * If the officer. was appomte(L to supenntend ‘the
. sanitary condztlon of the whole port and of the persons who 1esortcd to, the
port, he would be domg a gleat deal ‘of W01k for the town’ and not slmp]y for
the slnps in the pmt and we mwhf. lmve some compl'unt 1f the whole of ]us
selary was pald out of the hospltal dues For that Teason - Mn Honnousn '
~would, keep the words of the sectlon a8 they wele, and he tbourrht it would be
found that they coveled evely reasonable expense that was necesszuy ; but if -

|W0 went beyond thnt he’ thouOht there’ would’ be complamts founded upon
J\lSthO nnd wlnch Wele not umensonable RN ."i e e

4w "'\'

R T T PR
]Ils Bxcelleney TIE PanmnN'r smd st I tlunk that the pomt ralsed
by my hon’ble friend, Mr. Bullen Smith, is one of some importance, and I am -

mchned to agree Wltl.l Mr Hobhouse that it 1equucs some further consxderatlon

“1 thelefoxe thmk it would be udvmmble that my hon’ble fuend Mr
Hobhouse, should postpone his motion in order to allow the Select Comrmttee

to take the pomt into consxdemtlon. At present the words i m questlon appear
to me to be open to the pos51b1hty of mlsconstructxon "

After some fulther dxscusswn the Motlon that the reports- of the Select

Commlttee be taken into conmdemtlon Was postponed s )
f J . k} , i :

1’ROBATES AND LL'I"l‘ERS OF ADMINISTBATION BILL

The Hon'ble Mr. Honxousk asked leave to postpone tho motion thiat the
choxts of tho Sclect Committee on the Bill to mmnend the law relating to
Probates and Letters of Admmlstratmn be taken mto consideration.

e
Ledave was granted.

‘But suppose .
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OIVIL PROCEDURE BILL.

The Hon’ble Mr. Hopmoust presented a prcliminary Report of tho
Sclect Commitfee on the Bill to consolidato and amend the Laws relating to
the Procedure of the Qourts of Civil Judicature. He said that it recounted a
great many details which it would not bo profitable to mention. Tho Sclect
Committee had made a considerable number of alterations in the draft propared
in the Logislative Department, and they directed that the Bill should be printed
and published, and that opinions should be invited specifically upon a number
of pointsand inferentially upon other points included in the Bill.

MADRAS SALT BILL.

The Hén’ble Mr. Eruis presented the Report of the Seleot Committee
on the Bill to amend the law relating to Salt in the Presidency of Fort St.
Géorge. ' .

The Hon'ble Mgr. Eruis applied to IHis Excelloncy the President to
suspend the Rules'for the Conduct of Business. The reason ho asked
this of His Lordship was that, in anticipation of the Bill being imme-
diately introduced into some distriots of the Madras Presidency, the Madras
Government had writton to beg that no time might bo lost in passing the
measure. They had taken steps to prevent any anticipated run upon the
the salt-districts, and such measures caused inconvenience to the salt-traders
and tho people generally, inasmuch as the sale of salt would necessarily be
vestricted. The Madras Government thereforo asked that no time might be

allowed to elapso before the passing of the Bill.

His Excellenoy Tt PrusipeNT observed that thorcasons given appeared
to him to be sufficient, and he therefora declared the rules to be suspended.

The Hon’ble Mr. Eruis then moved that the report of the Select Com.
mittee be taken into consideration. Ho had on a recent occasion fully explained
the objccts and reasons of this Bill, and Lo need not thorefore trouble the
Council again at any length. He was afraid that tho Bill in its present form
was, as a specimen of drafting, hardly satisfactory to tho S8cerctary to
‘the Council. That was not owing to want of ability on tho part of the
learncd gentleman, but owing to the nccessitics of tho case. It was to bo
remembered that the Bill was an enabling one, permitting the Government to
tako action if it considored it desirable. The Bill did not render it obligatery
on the Governmont to take action on the Bill being passed. In conse-
quence of the Bill taking that form, the Council could not repeal absolutcly
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' Tho Mndms Govemment Wew asked :
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such por tions of the law as stood in- the way of tho mcnsmo when 1t was to be
blouaht into forco; they could only say. that these old ]aws wexe to bo ropcalcd'
’upon its eing detclmmed that the measures. nlnch the Bill gave poumssuon to
take should have effcet. _There. was thcwfow not an absolute but a.contingent-

1epeal of those laws, and the- result was. to make it voly awkw'ud ln'?draftlng oy

of wnnt of. sklll wheleas u Was'tl

conscquenco of the fo m_
lmd to tako.s ; o

Tlle second' :sectlon of th ; Bxll gave ,power to

. Ho made this apolorry, lest it should nppem that the 1esult Was( 3 the consocioence -

vemm Goneml m % )

* Council to ﬁx the duty on snlt in: Madms nt the 1ate ofv Ro 1-13 O mdepend-" V

ently of any clml go’ which mwht bo -incurred  beforo the’ salt was brou"ht to
fale. “On o notlﬂcatlon to that effect being made by the Govemor'Gcneral in

.Council, it became the duty of the Local Goyernmont to fix, for all’ salt whlch N

mlght be sold . under their, 01dexs a -price | whlch Woul(l mclude tho “duty
tovethcx with the chm ges Whlch mwht be mcuued in buno'mtr tho salt to sale.

stating - one_ or, two pomts for wln
pxovlslon. Tholr surv«restmns had;bcen' nd‘opted.' 'In one' case they pxoposed

.....

: ng.for tlpce yetus the
pnce wlnoh mwht bo detelmlncd uuder tlns .Act 1t havmg been 1userted on

a sumrostlon from ]ns ‘Ton’ ble fuend Mr Dalye]l as giving ﬁxlty to tha price,
Wlnch ‘would be. of benefit and advantano to the’ tladens " The: Mudras Govern- .
mont had obJoctod to, that, and consequently tho Select Commlttee omltted ‘the
provxsxon It would bo scen that the tlnrd seotxon gave tho Govemment

. .the power of varying tho price in uny of the local areas in whlch the Gove1 nor
-General had decl’ned tho rato’ of duty to be Ro 1 13 -0, nnd also to vary 1t in
1espect of tho quunhty wlnch might be, sold or (wlnch was o matter of some
1mpoxtfmce to the Madras Gover nment) with roferenco to tho descnptlon
“of the sult sold an(l the manner m which it was procured ; tho fact being
that in somo dlstucts ‘salt’ mwht be proculed from Bombay or other distant
placcs, and §0 cost a gleot deal ' more 'than’ salt’ procmed ixi the ‘district
“itself and Wlnch mwht be of loss value than the salf ; lmportcd flom a dlstance
The section, it was hoped was suﬁ‘lclently elastm to enable the Government to
take into consulomtxon all tho cncumstauces nccessmy to fix tlie prxce 50’ as ‘to
include all charges. The Bill was a short one, and he did not think thcle were
any other cncumstunccs connectcd with it which called f01 expluuatlon

The Hon’blo Mr. ])ALYFLL said that when the Bill lnd bcen last ‘under
discussion ho had expressed some doubts as to whether all lus hon ble fucnd'

~ToyEL

qoggcstlons, and they ha(l wntten ‘
they "'desned that tho Bill should ma.ko
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anticipations in regard to its results would be realized if it was passed in tho
shape in which it then appearcd. 8inco that timo the Bill had been ¥ory cone
siderably modified in Select Committee, and if, as he (Mz. DaLyrLy) understood,
it was now the intention to put in forco the powers taken undor tho Bill in the
distriots of Malabar and Canara only, he quite thought that all tho advantages
would be scoured which his hon’ble friend had predicted for tho moasure
when he first obtained leave to introduce it. It was not mnecocessary that Mr.
DaryeLL should recapitulate the arguments of his hon’ble friend in favour of
the Bill. As Mr. Ellis had told tho Council, they were mainly tho eamo
as those which had been urged by successive Governmonts of Madras for somo
years past, and some of them had, ho (Mr. DALYELL) believed, boe brought
forward by himself somo time back, in his capacity of Becretary to the Madras
Board of Rovenue. The question was simply whether the peoplo of Malahar
and Canara should be required to pay.the ordinary salt-tax of Re. 1-18-0 per
maund, or whether they should be pormitted, as heretofore, to pay this impost
at o rato of from Re. 1-8-0 to Re. 1-0-0 per maund, o lower scale of tax than
was paid in any other part of the Empire, except Scind and British Burma.
There was, howover, some force in the rcasons which had induced tho present
Madras Government to differ from the opinion of their predecessors on this quos-
tion. Their grounds for doing so were conoisely stated in paragraph @ of their
proceedings, dated 17th October 1874, which woro among the papers which had
been printed in conncction with tho Bill. He would ask the permission of tho

Oouncil to read to thom this paragraph :—

“ Independently of tho general principle on which this Government have heretofore acted,
namely, to chargo a uniform monopoly-price for tbo whole presidency (many local variations
notwithstanding), the following reasons have influenced the Governor in Council in his preseut

determination :—

“(1) Tho peoplo of the West Coast, if thoy paid a higher pricc to Government than
other coast-districts, could never be made to understand that thoy wero not unequally and

inequitably taxed.

“(2,) To raise tho prico in Malabar and Canara fvould boa brcach' of o l°“g-csfnblislled
arrangement of the mature of a preseriptive right, which lns been.tacluy acquiesced in for
many years and originated in peculiar circumstances connected with tho tenuro of landed

* property in these distriqls.

“ On grounds, then, of (1) policy, and (2) justice, tho Governor in Council is opposed to

any chango in the price of salt in Malabar and Canara.”

These thon wero Ltho .objections of tho present Madras Qovernmont to

tho measuro before tho Council, ‘and to them might bo added thoe general ono
»
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to wlnch he had alluded when tho Blll was mtroduced tha,t 1t was perhaps
,hardly Woxth whlle to ms:st upon an cqu'd mudcnco of 5'\“: taxatlon throufrh-,' -
out the Pmsxdcncy of Madms, 80 long as the mcquahtles of taxatlon Wlllch
emsted tlnourvhout the remammg por tlons of the mene were, allo;ved to; oon-
tmuo There was' a fulther argument Wlnch ‘had becn stronwly uro'cd in;

“some qumtcxs in favour of the prcsent state of muttors ‘It was that, (when- 4

---ﬁ_-v'ever the': i State mwht ﬁnd it convement for* ﬁscal purposcs, ‘to’ dlsallow the _-,'"';'

f-_'local manufactulo of any altlcle of consumptlon ,Wlnoh as" hablo to tax, it.
~.wag’ tho duty of the Staté'so ‘to;adJust ‘the “ﬁit : {tax'ttlon jnt that parf txcular; Vi
'7-.“‘-'j"locahty as to insure & supply‘o the, ‘tutwle) to“ the: publxo at o _price, not in
" cxcoss of %, sum made up of What would Do the cost of ploductlon on the, spot o
. .towether thh the ordinary rate of duty levxed in othcr places,’. As it upponrcd
however, from the proccedings to which he had Jmt referred that it ‘was now -
;. the mtcntlon of the Madms Govcmment to develope the local mnnuf'tcture _
SO “of salt in. the Westem dxstrncts to the greatest possﬂ)lo extent tlns arfrument -
NN ..' no lonﬂcr upphed to. tho purtlcular case under cons1derat10n

g»pﬂ a o .,;‘ ..-\‘ ,). Lo

¥ -".:( -.‘""b’ BT AT e e e « ‘n

As .ho (Mn DALYELL) lmd already smd tho urouments in favour
of tho Blll had boen lono' “familiar 'to" ‘him, /and ‘he had- latelyf given his. . .
very | best conslderatmn to thosc wluch had. bcen urged aoamst it, to; which.
he had Just dxawu the attentlon of the Councll If these lattm were exammcd
from a local- pomt of vmw only, he thouwht 1t would be generally admitted
that they were of VCry consulenble wcwht but ho confessed that if the
question was considered from its, 1mpoua1 side, it was somowhat difficult to .
Aind any 1eally adequate grounds for opposing the Bill. It was not denied that .
the people of Malabar and Oanara, were as well, or even better, ablo to pay the
full rate of salt- tax than their neighbours of the Bombay Presidency and of
the other dlstncts of the Madras Presidency, and though long usage might -
have gwen them a sort of prescriptive right to obtain their salt at the same
price as that charged for the article in the Iastern districts, there was mo
reason why such a right should be more respected in their case than was a, s1mllar
right in tho case of the much less wealthy populatlons of tho Ceded Districts, who
were reccntly (mum]y on grounds of consxstcncy) brought under a more l‘lg.ld
system of salt-taxation by the virtual suppression of the manu[‘actme of carth- . .
salt, which had been permitted for years under a ‘nominal license-fee. But
what carried moro weight with him than any other argument in favour of the
_Bill, was that he could not but consider lt as the sccond of a semes of measurcs,

of whioh the first was the Salt Bill' of last year, ‘which would’ eventually
rcsult in the entire removnl of the so-called’ customs hue, and m a much
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nearer approach to a gencral equalization:of tho salt-tax throughout India
than bad yet been attempted. The remarks of His Lxcellency tho President
“upon tho Inland Customs Bill the other day must, Mr. DaryeLy thought, havo
heen read with satisfaction by every person intercsted in this question, as inti-
mating that, at any rato so far as the customs-lino was concerned, this result was
not so very far distant. Any subscquent efforts which might bo made to seoure
a greater uniformity of salt-duty than at present existed, would necessarily
involve a considerable reduotion in ihe high rates which were paid in the
Northern portion of the Empire, Now whon it was remembered that, speaking
roughly, the whole population of these localitics paid a lower gross revenue,
and consumed a smaller gross quantity of salt, than did half their number in
the lowly taxed provinces of Southern and Western India, it was impossiblo
to believe that this high rate of tax was not reprossivo of the general uso of
this necessary of lifé,'and that a reduction of the tax would not result in an
increased consumption and perhaps in an improved revenue.- Any measure
then which was of such a character as to be likely to facilitate such a reduction
in future years was deserving of cordial support, and he believed he was
correct in stating that though the anticipations in regard to the effect of the
Salt Act of last year had not as yet been fully realized, there was every
prospect of their being so to a very largo extent before the Council assem-
blod for another session. In conclusion, he desired to oexpress his concurrence
in the remarks of his hon’ble friend as to the expediency of the Bill being
passed into law at once in order to put an end to that disturbance of trade
which was inevitable, whenever it becamoe known that tho rate of ealt-duty in

any particular locality was likely to bo altered.

His Highness Tne MAnArAsk or Vizianierax said that in giving his
vote for tho passing of this Bill, he would beg to say that, owing to the pub-
lication of the Bill on its introduction, there had naturally been an apprehen-
sion in the mind of tho salt-traders that tho cflect would be to raise the price
of .salt, and there had therefore been danger of a great run on tho salt-stores.

The Madras Government had, fHis Highness believed, taken precautions to
prevent this, but it was cvident that tho sooner the Bill became law the better.

Tho recommendation of tho Madras Government that District-averages

might bo struck in each District or group of Districts whore a decided difforence
existed betweon tho cost of imported and that of tho lxomjz-n.mdo salt—for exam-
ple,in Canara—had fully been complied with in the Bill in its presont form, and
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he was sure. that the ' obJect of the Madms Government thcreby would be
obtmned '

It was to be hoped that the present Bill mlght lead to a system of exclsmﬂ' _
salt in the Madras Presidency. with-a fixed duty, instead of selling it on’ behalf’
of Govornment at a fixed price, and that thus privato enterprise in tho salt-

trade mwht bo cxcated by degrees . to take tlxe place of tho pfoscut monopoly-
- systcm o , .

el g .
‘.’"w !
'

_The Motlon was put nnd avrccd to. o ',f;_ ”
’I‘ho ]Ion’ble Mn BLris moved that the Bill as amended be passed Ho
. said it was with much satisfaction that he found His Highness the Mah{xrlin
- of Vizianagram suppoxg this Bill, inasmuch as his connectlon ‘with the Madras
Presidency gave his opmxon f'rcnt wewht and it wus also o source of conomtula-
tlon to learn that his" hon’ble friend Mr. Dalycll after ’ full consulelatlon,
_was able to gwo tho Ihll tlmt support whiclh, no doubt ﬁom a feelmo of alle-'
giance. to the Madras Governmcnt he had at first hesxtated to give. . Mn BLLIs
might state, _thh reference ‘to the observations wlnch foll from the hon’ble -
_member, that the mguments with wlnch ‘ho (Mr. L‘Lms) introduced the Bill
were mamly basod on ‘what had fnllcu from' the Madras" Go’vernment 1tself i
and indecd it nmow appeared that they were based on letters which . had
emanated from the hon’ble member himself. It was therefore satls-
fnctoxy to find that ho had returne(l to his first opinion, and that he Was no
longer haunted with doubts as to ‘the correctness of those opunons
The arguments which appeared to have had some weight ‘with him did
" not appear to Mr. Eruis to be such as ought to make him hesitate, + With all
respect for the opinion of the majority of the Madras Government—for they
wore not unanimous—he did not see that much stress could be laid on the
assertion that if this measure passed, the inhabitants would not Lo made to
understand how the price of their salt was greater than clsewhere. It was
surely known that the duty throughout Bouthern India, as throurrhout the
Western Coast of Bombay, was Re. 1-13- 0, it would thcreforo bo abundnntly
oldar and casily | understood on tho Western Ooast of Mudnas tlmt the cost of ..
bringing salt to their doors must bo added to the amount of duty before they
could get their salt; and as the Bill did not put the selhno-pmco and customs-
duty and -chovges all togother, it would be casy for the private trader to
undorstand for himsclf how the chargo to him for salt ‘was made up, or if
thore was any mxsnppxchensnon it would be very casy for the officers of Goy-
emment to mako it clcar to the peoplo lhow the pnce was arrived at.
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Tho other objection was a stronger ono if it -could ba supported, namoly,
that tbere was a decided understanding that the people of those districts
should bave their salt at a lower rate than thejr fellow-countrymen in other
places. If such a proposition had been established, men like his hon’bla
friends, Mr. S8im and Mr. Robinson, members of the Madras Government,
would have been the last to havo supported any appearanco of breach of
faith, and he was quite convinced that thore could not bo any solid foundation
for such an assertion. On examining the grounds upon which that assertion
was based, it did not appear that the people had a decided understanding
that they were to get their salt at a cheaper pr_ico than others. They wero
" to have salt at a moderate rato; and that salt would still. be available at a’
moderate rate could hardly be doubted when it was considered that other parts
of India were paying a much higher rate ; they wero also to have the privi-
lege of manufacturing salt for sale to Government: as for this, if they chose
to do so, it was the intention of the Madras Government to give them
every facility for the local manufacture of salt, and he did not see in these
arguments any ground whatever for the Council withholding their assent to

the measure before them. )

‘With regard to what had fallen from his hon’ble friend, Mr. Dalyell, as to
the effect the Bill would have upon the equalization of the salt-duty throughout
India, Mr. Eruis might say that, although the mecasuro in itself was not an
important one, and was proposed to be immediately applied to only a restricted
part of the Madras Presidency, yet it had an importance as paving the way for
the cqualization of the salt-duty. So long as there was a sclling-price in
Madras while in other parts of India there was an excise-duty upon salt, there
could be no means of bringing the duty in Madras into conformity with the
duty in other Presidencies. For his own part, having regard to the whole
system of taxation, he was not prepared to say that thoy ought to have an
absolutely wuniform rate of duty throughout India; indeed, he doprecated such
a principle being carried to its utmost extent. Yet, on the other hand, theras
wero such wide differences in the rates of duty existing now, and there were
such great difficulties in the way of removing the barriers to trade and commerce
caused by the Inland Customs-lino, that he would bo glad to sce-a largo reduc-
tion of the duty in some parts of the country, with evon a small rise of duty
in others, if we could attain such an approach to uniformity as ~would enable
Government to administer the tax with the least amount of vexation to the
people, and sccure to them a larger supply of salt, while at the same time

sccuring to the Government a reasonablo amount of revenue. FPerhaps these
a4
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obscrv'ttlons wero not wholly relevant to tho Bill before the Oouncll but they
- had somo bearing upon it, as ho conmdewd this Bill a'step of s0me; lmportance

towards meeting those expectatlons and hopes which ho and 50 many others
cntertained of a modlﬁcatlon of the present system, thoufvh he dld not desxre a
- complete and entu'o equahmtlon of salt dutles in Indna.

The Motlon was put and avreed to

The Hon’ble Sm DOUGL \SYTH, move .:,for leu.ve to introduce” a - Bill -
‘to amend the law relatmo to eertam Comts and Offices in the PanJ(tb “He said -
thnt the’ Blll was mtended to glve eﬁ'ect to the scheme whleh had been recently
sanctloned. for strenothenmn' the Judlcml and etecutwe admmlstratlons of . the
PanJéb ’I‘he pecuhauty of the PunJﬁb nnd the Non-Begulutlon system in
general was, Such that in addltlon to, the . 1mportant duties ' imposed upon: the ¢
executwe ofﬁcors who had already sufﬁclent ‘work: on their’ “hands . the whole
Judlclal work was also entrusted to’ those hmd-worked ofﬁcels In the early
‘da.ys of ‘the admlnlstrat‘xon, when the populatxon was scu.nt and civil nghts
;’,were ahnost unknown, when tmtle an(l commerce had not 1ecove1ed from
. the ha.rnssmg eﬁ'eetl of Sikh' mlslule, ‘the” adnnmstmtlon was canxed on by
‘a, body ot‘ pxcked officers, Who were able to carry on their work - most ably——'-
how ably was 'a matter of hlstory, or if he mshed to appeal to’d living’
:authonty, he could not do better than appeal to his -hon'ble frlend Sir-
Richard Temple, who himself was one': ‘of . the most (hstmvmshe(l of those '
oﬂicers " In: the ‘course of time, as the populatlou increased and trade nnd
wmmerce extended lmgatlon m the country | spruuf' ‘up, and the Civil Oourts
began to be greatly resoxted to. 'The officers found themselves burdened with '
the duties they had to perform, and the burden was further increased by the
creation of sepurate Departments, the head of ever y ono of which felt that he
‘had a right to claim an important portion of the tlme of the hard-worked Dcputy
_Commissioner; Notably, the estnbhshment of the Olnef Ocurt of the Panjsb,
though it was a step taken no. doubt in the rwht dlrectlon for the Jmprovement " -
‘ of justwe and the better admuustrntxon of 'the Provmce, yet as aﬂ'ectmﬂ these -
‘executwe officers \vho ‘had to carry out” the orders of the Obicf Court, it'"
placed them -in the unfortumte position of h'wmf' to serve two masters.
'There was o grent moongrmty between the scdentnry lifo of the _]udmml officer, -
" and the active life of the exccutive administrator, But the Chief Court said
to the officer, *“you shall sit at your desk during certam hours of the day .
o ennble you to attend to your Judlcxul work; ” the administrative head,
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on the other hand, said to him, * you must always bo in your saddle.”
It was difficult for a man to be in two places at once, and in these
days tho tendency was for a man to take to that portion of his work
_upon wl_xi(;h tho pressure was tho strongest. According to the Jjudioial system»
a mon’s work was judged by the results as they appeared upon paper i
the monthly statements were called for, and any dercliction was quickly
noticed. It was not the same in tho exeoutive department. The welfare
of the people was entrusted very much to tho hands of the executive oflicer,
but he was left much to act according to his own discretion and for the good
of the people entrusted to his charge. The consequences had been rather inju-
-rious to the Revenuo administration of the Provinco, and attention was called to
the matter by a former Licutenant-Governor. About six yoars ago a vory able
Minute on the subject was written by a former Law Member of His Excollency’s
Oouncil, and from that timo there had been considerable discussion as’' to the
best means of strengthening the judicial and executive administration of the
Panjib, Bome of those who had been consulted were in favour of making a
complete separation of the judicial and exccutive services, and had given their
reasons for it. That, however, had not been considered to Dbo desirable,
But a scheme had been put forward, and had now been sanctioned, which
went a long step in the direction of the - scparation of the judicial
and executive offices, and it was proposed to appoint, in every district
where it might be found necessary, a Judicial Assistant who would relieve
the Deputy Commissioner of his judicial work and leave him free to
apply bimself to the management of his executive business. That was
to say, the Assistant, so long as he was cmployed on judicial dutics, would
satisfy all the requiremonts of the Ohiof Court of the Panjib by being always
present in his Court, and at the samo time the Deputy Commissioner would he
left freo to look after cqually important business which belonged to his oxceutive
capacity. The scheme comprised this arrangement, that the Judicial Assistant
should exercise ‘the appellate powers which now belonged to the Decputy Com-
missioner. In tholower Courts, in tho Courtsof first instanco, hitherto presided
over by Tahsfldirs and Ndib Tahsfld4rs, it was proposed to add a Munsif, who,
as a general rulo, would tako up the judicial dutics of tho Tahsflddr, but who
might bo appointed to do any other duty of the Tahsfldir. Thus, while main-
taining tho peculiar features of the Panjfb system, an almost complct? scpara-
tion of tho judicial and exccutive services would bo cstablished. But in order
to carry out this scheme, it was necessary to resort to this Council. Scetion
20 of tho Panjib Courts Act provided that, whenever the number of cases
depending in any district or divisional Court shiould beso great as to prevent their
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