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Alstract of the Proccedings of the Council of the Governor General of India,
assembled jor the purpose of making Laws and Regulations under the
provisions of the Act of Parliament 24 § 25 Vio., cap. 67.

The Council met at Government ouse on Thursday, the 20th June, 1878.
PreseEnt:

His Excellency the Viceroy and Governor General of India, 6.».s.1., presiding.
His Honour the Lieutenant-Governor of the Panjdb, c.s.1.

His Excellency the Commander-in-Chief, 6.c.n.

The Hon’ble Sir A. J. Arbuthnot, x.0.8.1.

Colonel the Hon’ble Sir Andrew Clarke, RB.E., K.0.M.G., C.D.

The Hon’ble Sir J. Strachey, 6.0.5.1.

The Hon’ble Whitley Stokes, c.s.1.

The Hon’ble A. . Thompson, 0.8.1.

The Hon'ble T. . Thornton, ».c.L., C.8.1

The Hon’ble F. R. Oockerell.

NEGOTIABLE INSTRUMENTS BILL.

The Hon’ble M. STogES presented the second Report of the Select Com-
miltce on the Bill to define and amend the Jaw relating to Promissory Notes,
Bills of Exchange and Cheques. He said :—‘“ Although there is no motion
before the Council, I propose, with your Excellency's permission, to make
a few remarks on the third stage of the slow, but I think I may say
healthy, development of this measure. Drawn originally by the Ilate
Indian Law Commission and introduced, as I may remind the Council,
in December 1867, the then mercantile members, Mr. Steuart Gladstone
and Mr. Skinner, whilo approving of the proposal to codify the lnw of negotiable
paper, strongly objected to the Bill on account of its numerous deviationg
from the English, which is practically the Anglo-Indian, law on the-sub-
ject. Moro urgent matters took up the time of Sir Henry Maine and Bir
Fitsjames Stephen, and the Bill slumbered in its oflicial pigeon-holo until the
advent of Sir Arthur Hobhouse, who weunt through the Bill with the acuteness,
industry and learning which ho brought to hear on every subject with which
he had to deal. IIo discovercd a number of changes and omissions which had
oscaped Mr. Steaart Gladstono and Mr. 8kinner, and satisfied himself that the
Bill, if it were to go on at all, must be completcly re-drawn. ‘I'his laborious
task was reserved for an excellent mercantile lawyer, my friend Mr, Phillips,
our late Secretary in the Legislative Department, and now, as we all know, a
leading membor of the Calcutta Bar. Of the skill and patienco with which
Mr. Phillips did his work, I, who discussed every clause—I may say cvery
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word—with him, could speak with confidence and gratitude: but I prefer to
read to the Oouncil some of the opinions of men who cannot.be supposed to be
biassed by friendship, Thus the Bombay Chamber of Commerce, after making
some criticisms to which the Select Committee have duly attended, say : - With
these exceptions, the Chamber approve of the provisions of the Bill’ The
Madras Ohnmber say that ¢ the Bill, while containing some elementary inform-
ation which might, it is submitted, be omitted without detriment, explains
with precision many nice points of mercantile law and usage which, in the
absence of legislative authority, are likely to excite controversy.’ The Cal-
outta Trades Association say ‘they have ‘given it their careful considera-
tion, and are of opinion that, so far.as the particular interests they represent
are concerned, no objection can be taken to any of the provisions of the
Bill’ The Managers of the Allahabad Bank, the Agra Savings Bank and
the Upper India Bank, and the Agent of the Bank of Bengal ut Allahabad,
have either fully approved of the Bill, or made sug ggestions so unimportant,
that the Local Government has considered it unnecessary to forward them. So
much for the mercantile experts. The lawyers follow suit. Thus the present
Advocate General of Madras, Mr, O’Sullivan, states that, in his opinion, the
Bill deals in the most satisfactory way with the difficult subject of negotiable
instruments, ¢‘The Bill,” he says, ‘as altered by the Belect Committee, is a
ocarefully considered document, and, so far as I can see, leaves nothing unprovid-
ed for whioh is required in such an enactment’ The Recorder of Rangoon
¢ thinks the exclusion of hundfs is the more to be regretted, considering the
exbaustive and satisfactory manner in which the Bill has dealt with the parti-
cular classes of instruments it embraces.’ Similarly favourable opinions have

been received from two distinguished Native lawyers, Lakshm{ N4riyana Pandit
of Lucknow, and Nén4bh4i Haridés of Bombay.

“The Report states minutely all the changes which the Committee have
‘recently made. 'The first, and by far the most important, is that in section 1.
The Bill as framed by the Law Commissioners and introduced into this Council
was silent as to Native Bills of Exchange, commonly called hundfs. The result
of course would have been to render hundfs subject to the Bill, without any
saving of the custom of Native merchants. The Select Committee, therefore, in-
serted a clause declaring that nothing in the proposed Act should apply to hundfs.
But this went too far in the other direction. The Madras Chamber of Com-
merce, the Recorder of Rangoon, the first Judge of the 8mall Oause Court at
Rangoon, and Pandit Lakshmf Nériyana have all urged us to bring hundfs
within the scope of the Act. As Lakshmf Ndriyapa isa Native lawyer, I will

first road to the Qouncil what he has said on this subject :—

wel wmay also bo permitted to state that I cannot understand why hundis bave been excepted
from the applicability of this Act unless it be to avoid interferen ce with mercantile customs of
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Native baunkers, whose opinion as to the suitableness of the law to their mutual tiansactions
would perhaps be diflicnlt to sccure.  After some enquiry from tle morcantile classes of this city
[ Lucknow ], I find that there is scarcely any differenco between the provisions of the Bill and
the rules which, under the sanclion of mercantile custom, govern the rights and liubilities of par-
tics to » hundi. I would respectfully suggest therefore that, unless there be any other strong
objection to it, hundis be allowed to be governed by the same rules as the other Bills of
Exchange, which is likely to facilitate dealings between Native merchants aud bankers on the
one part, and European bankers and houses on-the other. T'he only part of the law which
may be expected to be received as an innovation by Native bankers, and in the working of
which they may find any diliculty, is chapter IL as to noting and protest; but the appoint-
ment as notary in each city of a respectable Native with whow the bankers may be oxpected
to be fumiliar, and who is sure to be easily accessible to them, is sure soon to recouncile them

to it by showing them its undoubted advantages.’
“‘The Bill, I may remark, provides for the appointment of such notaries.

Then the Madras Chamber of Comnerce say :—

« ¢t appears (o this Chamber that n law relating to Promiseory Notes, Bills of Exchange
and Cheques ehould apply to the instruments termed “huudis’ in use among Natives, which, pre-
sumably, represent among the Native community the separately specified instruments employed
Ly Europeans in financiul and mercantile trunsactions. The Act extends to the whole of Bri-
tish India, and should extend to all iuhabitants of British India who bave occasion to use nego-
tiable instruments, In other Lranches of legislation, no serious objecl'.ion bas been raised to
making Natives, like Europeans, amenable to Acts framed on Eoglish law, and tbis Chamber
see no occasion for an invidious distinction in the Bill under notice between the negotiable.
instruments of the two races. They submit that it ehould be an advantage to assimilate Nutive

commercial practices to English usages.’
«'Phe Recorder of Rangoon, after urging that the law relating to hundis
stood more in need of definition than the law relating to Bills of Lxchange,

proceeds as follows :— |
¢ ¢ Phe omirsion of hundis may have arisen from a reluctance to interferq with the trading

laws and customs of the country; but if that objection were allowed to have in all cnses
weight, no reforwation or amendment of the law would tako place ; and there is no sulficiently
strong reacon why, in this instance, it should bave any. I do not profess to have a wide ac-
gmaintance with the law relating to hundfs, but I bave.had both at the Bar and Jjudicially
frequently to deal with questions respecting them; and as fur' ns my experience goes, and
judging from the opinions I have received from baunkers and Native ma.rchnntl, I should say
there is but a trifling difference in the law of hundis and thn.t respectlng our own Billa of
Exchange, and that, with a slight alteration in the definition of & Bill of Exchange, the
preseut Bill might very well be extended as it stands to hundfs'. Probably in somoe few of their
jucidents, as with respect to notice, there may be some little difference ; !:ut if they exist they
could easily be ascertained and provided for. Pructically, however, these instruinents pass from
hand to hand by iudersement, and are regarded in the same light and treated in th. same way
asif all the incidents of an Eoglish Bill of Exchange attac.hed to them'. The objection, then,
that by including them with negotiable instrumenta which are foreign to the counlry in
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the eame legislation, it would clash with our policy to leave the Native Jaws and customs
intact, bas not much force.” C

“Tho first Judge of the Bmall Oause Oourt in Rangoon says :—
. “¢Tha law in the Presidency-towns has been adopted by the Natives in the Provinces as
the custom of their dealings in hundis. The present Bill, with slight modifications, can be
safely extended to bundfs. Speaking by estimation, about 1,500 cases & year come before
this Court on, or in respect of, Bills of Exchange and Promissory Notes. In almost the whole
of them Indian subjects are alone concerned. . . .1 therefore sce as much of the practical
working of the law of nogotiable instruments as any Judge in India, and amongst various
classes of people, . '

“¢1 would respectfully suggest the omission of the restriction as to hundis.’

“The true solution of the dificulty, which Lakshmf NArdyana has
perhaps underestimated, has been given by another eminent Native lawyer,
Néndbhdi Haridds, who has acted as Judge of the High Court at Bombay,
and is now Government Pleader in that Presidency. ‘It is possible,’ he
says, speaking of the usages of Native merchants relating to hundfs, ¢ to leave
such customs and usages untouched, and yet, in matters not provided for Ly
thiem, to apply the provisions of the Act to those instruments.” This is what
the Committee havp now done. For ¢ nothing in this Act applies to hundfs,’
the Bill now says ‘nothing herein contained affects any usage relating to
ony instrument in an oriental language.” The Bill will thus not only embody
the ruling of Bir James Colvile in Amritram v. Damoodhur Dass, that ¢ when
the analogy between Dbills and hundfs is complete, and there is no proof of
any special usago, the English law applies:’ it will also give cffect to the
first principle of the polioy of codification which the Goverilment of India
hus resumed, namely, that as little change as possible should be made in the
substunqo of the ox_isting law, whether enacted by the Legislature, declared by
judicial decision, or established by ancient usage. I may remark that our
new words will not only save Native usages as to hundfs, but also usages
(supposing such to exist) as to Native promissory notes and cheques. The
change- is, as I have said, of the very first importance, and the Committee
(chiefly in consequence of this change) recommend that the Bill be republished
that it should be carefully examined by the local authorities, and that it;
further consideration should be stayed till we re-assemble in Calcutta.

“The Report acknowledges the valuable criticisms received from the Cham-
bers of Cornmerce at Calcutta, Madras, Bombay and Rangoon. They had been
most useful, and the thanks of the Legislature were due to the able and busy men
who had given up their valuable time to the work of improving the Bill. Omis-
sion to make any particular change which they recommended was not due to
any carclessness or neglect on the part of the Committee, but solelj to our



NEGOTIABLE INSTRUMENTS. 195

inability to conour in the propricty of the change. ‘T'hus section 59 of the amend-
ed Bill (=sectiou 70 of Bill No. IT) declares that tho indorser of a negotiable in-
strument may by express words restrict the right of the indorsns to negotinte,
and gives ¢ Pay O’ as an instance of an indorsement whish does not excludo the
right of further negotiation. On this the Bengal Shamber objects that ¢ at pre-
sent, the indorsement ‘ Pay O’ would bo considered ag requiving O to apply per-
sonally for the moncy, and would not empower him to transfer che document to
any other than the drawee.” But I venturo to waintain that the illustration is
perfeotly right. It has been ruled over and over again that the omission of the
words ‘ or order ’ in a special indorsement will not restrain the negotiability of a
bill, the reason being that the indorsce takes it with all its incideats, among

which its negotiable quality is included.”

His Honour tTug LIEUTENANT-GovERrNon said that, as he should not
be able to attend the Council when the Bill for Negotiabls Instruments
came up for consideration, he wished, with Iis Excellency's permission,
to say a few words on tho present occasion—though there was no motion -
before the Council—with regard to the alteration which had been made
in the scope of the Bill by the amendment introduced into clause 1. When
the Bill was first sent out in 1868, the Panjib Government, after con-
sultation with the Judges of the Chief Court, objected to the in¢lusion of
Native hundfs in the scope of the Bill, and made certain recommendations re-
garding the way in which they should bo treated. The Judges of the Chief
Court, in their letter to the Panjdb Government, showed clearly that there wasa
distinet lex loci in regard to hundfs whichuniversally governed those transactions;
that a summary of it was to be found in the Manual of the principles of Civil
Law, then in use in the Paujdb, and which had been compiled, after very careful
enquiry, by Mr. Temple,—now Sir Richard Temple—who had carefully enquired
into the Native customs of the large commerciul towns in the Panjib, nnd shown
distinctly that the custom in regard to Native Bills of Exchange—hundf(s in fact
—was very dilferent in principle to that which prevailed in regard to such docu-
raents under English law. Subsequently, when the Bill was sent down to the
Local Governments for consideration, hundfs wero expressly excluded from -its
scopo; and he found now that, at a very late period, and upon what he thought
insuficient reasons, the law regarding hundis would by this Bill be placed on an
entirely different footing. Instead of hundfs being excluded from the opera-
tion of the Bill, the provisions of it were now made applicable to them,
Usages relating to bundis were saved, but the existence of such usages would have

to be proved in each casc; and thus suits regarding huudfs were placad upon
a footing cntirely dillercnt to that on which they stood in the first and sccond
editions of the Bill. This was such a radical chau,;o in the Bill tlmt, in
the place of mecrely republishing it, he thought it should be referred to Local
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Governments for reconsideration and report. This did not appear from the-
motion on the paper, nor from the Report of the Select Committee, and for that
reasbq he brought it to His Excellency’s notice, as he desired that the Bill
should not only be republished, but also be referred for reconsideration to the.
TLocal Governments. He was of opinion that the change had been introduced
with much too little consideration, and, as it seemed to him,—so far as the

Province over which he had the honour to preside was concerned,—very much to
the detriment of the law.

His Excellency THE PRESIDENT remarked that, as he understood the ob-
servations of his hon’ble friend Mr. Stokes, it was proposed by him that the
Bill should be referred to Local Governments for further consideration.

The Hon'ble MR, SrokEs was afraid that he had expressed himeself indis.
tinctly; but he certainly had intended to say, and he believed that he had
said, that the amended Bill would be referred to the local authorities for
examination. It had always been the practice of  the Legislative Department,
when republishing a Bill of importance, to sendit again to the Local Governments
for consideration and report ; and, on the present occasion, not only would this
be done, but the Local Governments would be requested to have the Bill repub-
lished in their Gazettes in English and the Native languages. As to the state-
ment of his hon’ble friend the Licutenant-Governor that the lex loci was exclud-
ed by the Bill, he begged to say that, on the contrary, it was expressly preserved
by the first seclion. What could be clearer than ‘nothing herein contained
affects any usage relating to any instrument in an Oriental language ?* If His
Honour could suggest better words, he .( Mr. 8T0kES ) was sure the Committee
would gladly adopt them. As to His Honour's other statement that the change
had been made with much too little consideration, he would remark that, if His
Honour had only been present on the Committee and heard the-long and anxious
discussion of the question, initiated by himself and maintained by the Advocate
General (Mr. Paul), Mr. Evans and Sir Edward Bayley, he would never have made
such a charge as that. ‘Thesubject wasone which had received the most carcful
consideration : the change was exactly in accordance with paragraph 19 of the
de§patoh (Legislative, No. 84, dated 10th May, 1877,) in which the Government
of India had informed the Becretary of State of their intention to revisé the Bill;
and the extension of the Bill to hundfs, far .from causing detriment to the '.lnv;
in the Panjdb or elscwhere, would, he (MR. SToRES) was convinced, be regard-

ed, not only by lawyers, but by all intelligent mercantile men, as highly bene-.
ticial,

His Honour THE LIEUTENANT-GOVERNOR said that be understood that the
Panjib Government had been, on one occasion, rebuked by this Council for

sending in an uninviled opinion to the Select Committee of the Government of
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Tndia in the case of the Panjib Tenancy Bill of 1868. It was not stated
in the List of Business that tho prescct Bill was to be referred to Local Govern-
ments for consideration, nor was it stated in the Report of the Sclect Com-
mittee, and for that reason he thought it right to bring the matter to Ilis
Excellency the President’s notice. '

His Excellency roE PRESIDENT observed that his hon’ble friend the
Lieutenant-Governor was right in so doing, but that ho fully understood his
hon’ble friend Mr. Stokes’ intention to be to refer the Bill again to Local
Qovernments for their consideration. Still he thought it might be desirable to
embody that intention in the form of a motion. -

The Ion’ble MRr. Stokks then moved that the Bill be referred to the
Local Governments for consideration and report.

The Motion was put and agreed to.
NORTH-WESTERN PROVINCES LAND-REVENUE AOT
AMENDMENT BILL.

The Hon'ble Mr. SToEES also moved that the Hon’ble Mr. Oolvin be added
to the Select Committee on the Bill to amend the North.-Western Provinoes

Land-revenue Act, 1878.
The Motion was put and agreed to.
BRITISH BURMA ELEPHANTS BILL.

The Hon'ble Mr. THOrRNTON moved for leave to introduce a Bill to
prevent the indiscriminate destruction of wild elephants in British Burma.
He said that legislation, for the object stated in the title of the Bill, had
been strongly recommended by the Local Government of Britisb Burma, and
was considered by the Government of India to be urgently required, because
the destruction of wild clephants in British Burma was going on, and had
beer going on, so extensively and so indiscriminately that, if allowed to
proceed, it must ultimately lead to the extinction of the breed. In support of
this statement, he need only trouble the Council with a few extracts from the

official correspondence on the subject.
Major Seaton, the Conservator of Forests in British Burma, wrote as fol-

lows :—

« There are many large and suilable areas on, und contiguous to, the Donat Range where
n great numbers, but where hardly a eingle small herd is now to be met
he luintiug proclivities of the Karens, who now shoot the males and
that the snimals are becoming so scarce that the

elephants were found i
with, consequent on t .
females judiscriminately, urging, as a ples,
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bunters caonot nﬁmd to limit oper:\hons to only the mnlos, alllmuoh the femnles mrely furnish

a tooth large enough fora dngger handle, and but httlo of their carcasses can be eaten and
carried away. Mo

. The Deputy Commission¢r of Basscin remarked in his letter of the 17th
October :— :

“ Elephnnt- are cnnslnntly slaughtered in the most wasteful mannor, in hope of obtaining
their tusks’; nud I nm of opivion that, if .Government really contemplates the capture of wild
elephuants, ull kllhng, excopt for puiposvs of ‘defence of crops, ehould bie prohibited.”’

Agam the Oﬂicmtmg Commissioner of the Pegu Division wrote :—

“ The OMiciating Couservator of Forests quite recently spoke to me on the subject, and . .
stated thutyin passing throngh certain tracts well known as the favourite hauats of wild
elephants, he repcatedly came on herds without a single tusker, and consistiog mostly of
femalvs, and that pn enquiring Le found that all the male tuskers were systematically shot down
by Karens for the snke of the ivory, while from .other sources I have rearon to believe that the

males are generally throughout the country shot down as soon as their tusks attain a market-
able size—a process which musb lead, first to the deterioration, and ere long to the extinction,

of the breed.”

To prevent this result, namely, the ultimate extinction of the breed of ele-
phants, was a matter of public concern, because the herds of wild elephants in
the forests of British Burma constituted the source of supply of the elephants
largely used in British Burma, not only for military and other State purposes,
but also for purposes connected with the great and growing timber trade-of
that Province. He believed that an attempt had been made to meet the evil
under consideration, by the issue, under executive authority, of rules prohibit-
ing the dostruction of wild elephants, except under license from the district
officer or in' the defence of life or crops; but, as these rules has no legislative
sanction, thoy could not be enforced. by legal process, and had consequently.
proved more or less inoperative. - To meet this dificulty, legislation had been
proposed, which would have the effect of placing the existing system on a legal
basis ; and he mlght add that the provisions of the Bill would be found to be

based on tlie provisions “of an enactment passed with the same object in. 1873
for the Madras Presidency, which had been found to work well.

. The Motion was put and agreed to.
"BOMBAY INDEBTED AGRICULTURISTS’ RELIEF BILL.

The Hon’ble MR. CockererL moved far leave to introduce a Bill for the
relief of indebted Agriculturists in certain parts of -the Presidency of Bombay.
He said that the proposal to legislate on this subject was ono of the results of
the investigation conducted, and the report made, by the Dekkhan Riots Commis-
sion in regard to the very scrious disturbances which took place in certain
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districts of the Bombay DPresidency about threo years ago. Thosc dis-
turbances had their origin in circumstances not unlike those which led to
the rising of tho Santhdl populstion in Bengal in the year 1855; Dbut
whilst in the case of the Santhfls other questions were mixed up with their
. special grievance in regard to debt and the exactions of their oreditors, and the
.avowed object of the outbreak was to subvert the reigning power, the solo aim
and purpose of the raiyats of the Dekkhan was to wreak their vengeance on the
hated oppressor—the saukir—and to procure the extinotion of the ovidence
affTorded by the bonds taken from them in most cases without adequate consi.
. deration, which had been in the past, and was likely ta be again in the future,
used with such fatal effect against them by their creditors.

The riots, though they extended over twenty-two villages in the Abhmed-
nagar district and eleven villages in Poona, were attended with no loss of life,
and caused no indiscriminate destruction of property; the operations of the
rioters .were confined to what to them doubtless seemed the laudable purpose
of finally settling accounts with their creditors, and they attacked, burned and
plundered the houses and property of tho latter, ransacking every place where
the bonds which they had been forced to execute were likely to be kept.

The constitution of the Commission was such as to afford the best guar.
antee for the impartinlity and freedom from local bias or prejudice of the con-
clusions at which it might arrive in regard to the causes of the outbreak, and
the defocts of administration or the operation of the law, if any, which
might bave conduced to its occurrence ; for it included, in addition to two civi-
lians and a Native gentleman belonging to the Bombay Presidency, a civilian
taken from the North-Western Provinces, and selected presumably for his
varied experience in revenue administration and the condition and circ’m.

stances of agricultural industry.

The Commissioners had, by the thoroughness of their enquiry and their
exbaustive treatment of the whole subject connected with it, if he ( Mn. Coox«
ERELL ) might venture to say §o, rendered a very important service, not only to
the Bombay Presidency in which their inquiries were conduc_ted, but to the
country at large, inasmuch as the state of things brought to light in regard to
the relations subsisting between the professional.money-londer and the agri-
cﬁlturist, though found probably in its worst form u{ the Dekkhan districts, had
its parallel, in some degree at least, amongst certain classes of creditors and

debtors in other parts of tho Empire.

The investigation instituted by the Commission had elicited a mass of
valuable information in regard to the dealings between the raiyat and the money.
and as to the condition and circumstances of the agricultural industry

lender,
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gener ally in the Dekkhan districts, which in point.of bulk was, when compressed
into print, but very inadequately represented by the substantial volume which
be ( Mr. CookkreLL) held in his hand. The fact of the extreme indebtedness
of a large section of the agriculturists in the districts in" which the investiga.
tion was made had been conclusively established: ncr was this general stato of .
debt though it had assumed much larger dimensions of late years, of recent
ongm it had existed in some degree almost from the time of the conquest of
the Dekkhan and its annexation to British territory. There had, however, been
intervals of prosperity : the settlements of 1838-37.recognized for the first time
or created the agriculturist’s proprietary interest in his land, and this gave him
a considerably enhanced credit with the money-lender; then the construction
of roilways and public works, and the stimulus given to the cultivation of,
and trade in, cotton throughout these districts by the American war, followed
in succession, .causing a free expenditure of money and consequant rise in the
value of agricultural produce This tide of prosperity hegan to ebb -after
1866-67, and by 1870 prices had fallen, and an adverse state of things set in,
which culminated in the disturbances of 1875. The small raiyat’s condition had
been rendered worse further by a marked increase of population without any
corresponding expansion of the area under cultivation or the productive
capacity of the land; he had also contracted habits of increased expenditure

on personal comfort, which in his less prosperous circumstances ho was loath to
forego.

As an illustration of the extent of indebtedness and liopeless embarrass-
ment which had been reached in the case of some of these raiyats at the time of
the outbrepk, he ( MR. CockERELL) would quote some statistics furnished in
the Commissioners’ Report. The particulars in this respect of some twelve
villages selected at random had been recorded, showing an aggregate book-debt
of ncarly two ldkhs of rupees, whilst the revenue assessment of the debtors’
lands amounted ta about Rupees 10,000, and their proprietary interest in
the same was estimated to be cquivalent to ten years’ revenue; so that

"the total debt in these villiges was double the full value of the  en-
tire land belonging to the debtors. This would seem obviously to pomt to
the conclusion that the consideration actually passed to the debtors in these
must have been wholly disproportionate to the sum of their recorded obliga-
tions ; for under no other hypothesis could the money-lending creditors carry on
their business, where the valuc of the security was so much helow the out-
standing debts represented by it, without absolute ruin.

This conclusion, as to the cxtreme disparity between the extent of the
accommodation actually obtained by the borrower and his recorded obligation
in respect of it, was fully corroborated by the facts which had been recorded by
a member of the Commission in regard to this question, e (M. CoCKEREL )
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would cito a particular case—an extreme one certainly, but one that had been
brought tolight in the course of the enquiry. A raiyat had borrowed Rupees 10,
and at the end of ten years from the date of tho loan, his account with his cre-
ditor stood thus : he had paid Rupces 110 and still owed Rupecs 220. 8o that
in the short space of ten years, through the process of repeated renewal of bonds
in which compound interest at high rates was added to the principal, his debt
had been made to mount up to thirty-three times the sum actually borrowed
by him.

The causes of this extreme indebteduess had been recorded in much detail
in the report of the Commission, ahd the possible effect of the Governmont
revenuo nssessments and the state of the law applicable to the relations of cre-
ditor and debtor, in conducing to the embarrassments of the agriculturists, had
formed the subject of close enquiry and full digcussiou, not only in the genern)
report, but also in the separate minutes .or memoranda which had been
recorded by some of the members of the Comwission. TForemost amongst the
causes of tho existing complications were (1) unfavourable conditions of soil and
climate ; (2) increase of population in excess of any increase in the local supply
of means of supporting such population; (3) the obligations of ancestral debt ;
and (4) the money-lender’s custom of inordinately enhancing the original debt
by charges of compound interest at high rates, and constant exaction from the
debtor of fresh bonds or other instruments of obligation.

An additional recorded cause of the general increase of debt amongst the
raiyats of late years was the greater facility of obtaining credit on inadequate
security, brought about through the more active prosecution of the money-
lending business by a lower class of snukirs.

There could be no doubt that the raiyats of the Dekkhan districts were placed
at a very great disadvantago, owing to the naturally unproductive character of
the soil and the specially precarious nature of the rainfall in that part of the
country ; for it was estimated that, with the frequent recurrence of drought and
other unfavourable conditior : of agriculture, in not more than one year out of
three did the cultivator obtain a satisfactory return for his labour. As the raiyats

"in these districts held their lands under divect cngagement with the Govern.
ment, the possible connection of the revcnue-system with, and its phrtial
responsibility for, the poverty and embarrassments of the people became an
importaut subject of enquiry. The report of the Commission, whilst it did
not show that the assessment of the land fixed at the latest revision of sottle-
ments pressed with undue harshiness upon the raiyats, expressed the opinion
that, in the peculiar conditions of tho Dcekkhan as regards clinate and the pro-
ductive capacity of the soil, the fixity of the Government revenue demand

operated adversely to the dircction of keeping the cultivator free from tho
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need of recourse to borrowing. A more clastic system under which the demand
would better correspond in point of time with his own realization of profit from
the land, without at the same time introducing to too great an extent the
element of uncertainty as to the amount of the demand, would, it was repre.
sented, be more suitable to the exigencies of the case.

The present state of the law relating to the administration of justice and -
the procedure of the Civil Courts, in so far as it governed or affected the
dealings between the sauksrs and the raiyats, was fully considered and dwelt
upon in much detail in the report of the Commission. It .was held that
the difficulties of the raiyat had been greatly incrcased in his earlier borrow-
ing transactions with the money-lender through the change in the Law
of Limitation as regards the period allowed for suing on contragt-debts which
was introduced by the Act of 1859. Previous to the operation of that en-
actment, the law gave a period of twelve years, and in practice it was found
that the creditor was content to allow debts to run on without any settlement
of . accounts, and bearing simple interest at the ordimary rate for ten or
eleven years; whereas after the change in the law the custom of coming to
o settlement and renewing bonds on the terms of adding interest to the amount
of “the original obligation every second year gradually sprung up and had
become one of the chief causes of the raiyat’s embarrassments. At each recurring
renewal of a bond or other instrument of obligation, the. opportunity of
enhancing the proportions of the previous debt by the addition of fictitious
charges of various kinds was largely taken advantage of by the money-lender, and
the effect of a renewal, even where no additional consideration was given,
was frequently to double the previous debt.

The mode of dealing with cases between the saukar and the raiyat when
brought into Court and the whole procedure of the Oivil Qourts in reference to
such cases were wholly to the advantage of the creditor. He could, by collu-
sion with the Courts’ officers, delay or prevent the service of the usual process
giving notice of his claim being about to be.adjudicated ; and where this fraud
was not resorted to, the raiyat, from his incapacity, through ignorance, to set
up an answer to the plaintifi’s claim, or his inability to give the time required
for a possibly prolonged attendance at a distant Court, put in no appearance ;
and so0 it resulted that, in the case of an overwhelming majority of suits insti-
tuted by the money-lenders, the Courts granted ez parte decrees.

It was shown further that the sauk4r, having thus obtained a decree without
any examination of the circumstances of his claim, had thereby acquired a fresh
instrument of oppression and exaction; for under the pressure of the process
issucd by the Court in execution of the decree, he could extort from his judg-
ment-debtor almost any terms that he chose to impose upon him, the fear
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of having to go to jail upon the issue of a ivarrant of arrest being sufficient to
induce the latter to agree to anything.

That warrants of arrest were largely applied for with no dond fide inten.-
tion of imprisoning the debtor, was clearly established by the Very small pro-
portion of cases in which such imprisonments had followed on the issue of war-
rants of arrest; for, secing that the average raiyat would only in the gravest ex-
tremity voluntarily expatrinte himself for any considerable period, the hypothesis
that he could evade a real and active pursuit with the object of apprehending
him was wholly untenable. Ample evidence was elicited in the enquiries
of the Commission to show that the worst twist was given to the raiyat’s coil
of indebtedness after his creditor had obtained from the Civil Court a decree
against him j for the decree formed the basis of a fresh agreement and starting-
point in a further cbain of embarrassments, in which the terms exacted from the
debtor were more oppressive than those which murked the stages of bond-renew-

als to avoid limitation.

To remedy this state of things, the report of the Commission recommended
two projects of special legislation : one designed to protect the debtor in his
early dcalings with his creditor and mitigate the difficulties of his position
during the first stage of those dealings, {.¢., the period before the institution of
a suit against him in the Civil Court; the other for the amendment of the
existing law relating to the execution of decrees.

Draft Bills to effect these objects were incorporated with the report of the
Comnmission : the first draft made provision for (1) the appointment of publie
notaries by whom all instruments of obligation to be executed by raiyats in favour
of the saukdr might be written and registered ; (2) the enforcement of the practice
of granting receipts for money-payments and annual statements of account or
pass-books on the requisition of the borrower, and (3) declaring the effect of the
resistration of instruments by notaries to be—for the purpose of extending
the period of limitation fixed by the present law in respect of contracts from thre
to six years—equivalent to registration under the Indian Registration Act.

The second Bill embraced (1) the abolition of imprisonment for debt ; (2) the
exemption of the judgment-debtor’s necessaries in exccution of a decrece ; (3) the
restriction of the power of dirccting the attachment and sale of immovable
property in exccution of a decreo for money, to the District Courts; (1) the
introduction of rules for securing a preliminary iuvestigation as to title where
the sale of a judgment-debtor’s interest in any immovable property ias or.
dered by a Civil Court, and (5) the prevention of agrecinents, without adequate
consideration, made by a judgment.dcbtor in favour of his creditor, under the

. pressure of the issue of the Court’s process in the execution of a decree agains

him.
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In a.ddition to these legislative proposals, the Commissioners further recom-
mended, in view to checking the prevalent prictice of granting decrees
ez par te, the. establishment of special Courts for the trial of small causes, which
ahould ho\d tlxeu' sittings in the villnges i in or mnear which the persons against
whom smts were instituted resided, so a3 to bnng the administration of justice
as near as possible to the Lome of every person sued in connection with his
borrowing trnnsactlons, and that the Native Judges of the regular Civil Courts
should be employed in making tours of inspection of these special village
Courts mtlun the local limits of ‘their jurisdiction respectively, so as to insure
-regularity and uniformity of practice in their procedure and action.

The Government of Bombay, shortly before the late Governor of that Pre-
sidency quitted office, reviewed the eatire report of the Commissign in a letter
addressed to the Government of India in April 1877. The Local Government
accepted the general conclusions of the Commission in regard to the excessive
indebtedness of a large proportion of the raiyats in the districts to which the
enquiry had extended, and the causes of it, but did not consider that any case
had; been made out against the existing land assessments or the system under
which the Government revenule was realized, as reasonably entitled to be reckon.
ed amongst the ca.uses of the raiyats' present embarrassments. -

In the oplmon of the Bombay Government there was no other way of
a“tmg on the rather vague suggestions of the Commission, that greater
elasticity in the regulation and recovery of ‘the revenue demand was needed,
than reverting to the old system of taking the Government revenua in kind—a
retrograde course which that Government could never agree to. A fluctuating
demand, on the other hand, under which the revenue-payer would never know
what claims be might have to meet, would, by introducing. the element of
uncertainty into the relations between the Government and the raiyat, produce
a greater evil than that which it was designed to counteract.

Some reference had been made by the Commissioners to the system of
revenue administration obtaining in Madras, where similar raiyatwdri settle..
meats prevailed; but it was shown in the minute recorded by a member of the
Bombay Council which accompanied the letter of the Local Government above
raentioned, that in point of fact the grant of remissions in seasons in which,
through drought or other untoward circimstances, there was an extensive
failure of crops, to which the report of the Commission had made allusion, was

as much the practice in the revenue administration of the Dekkhan districts as
in that of the Madras Presidency.

As regards the effect of the present law and system of administration of
justice in bringing about or contributing to the state of things brought to light
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through the investigation of the Commission, the Local Government were
clearly of opinion that the change in the Law of Limitation introduced in 1859,
which so materially shortened the period within which suits upon breach of
contract would lic, and the procedure of tle Civil Courts under which so many
decrees were given on an entirely ez parte view of tho money-lender’s claims,
were the causes of much of the raiyat’s embarrassments. They accordingly
expressed their concurrence in those protective measures advocated in the
report of the Commission, which embraced (1) the establishment of public
notaries for the preparation and registration of instruments to be executed by
-the raiyats in favour of the money-lenders, by way of security for the re-
payment of loans; (2) the enforcement of the grant of receipts for money
paid, statements of account, and pass-books by the suukir, on the requisition
of the raiyat, ‘and (3) an improved modo of trial of suits upon money claims
by the Civil Courts ; and they pressed upon the Government of India the ex-
pediency of reverting to the old Law of Limitation in force previous to 1859
in respect of suits upon contracts.

The Local Government further, in connection with the recommendations
of the Commission regarding an improved method of adjudication of claims
for the recovery of debts in the Dekkhan districts, indirectly invited a declara-
tion from the Government of India as to how far definite proposals for an
increase of expenditure on judicial establishments would meet with fuvourablg
consideration ; but as regarded the scheme submitted by the Commission for the
amendment of the law relating to the exccution of decrees, they were not gene.
rally in favour of the proposal for the abolition of persounl arrest and imprison-

ent for debt, nor did they approve: of the suggested limitations in regard to
the sale, by the order of Civil Courts, of immouvable property in satisfuction of a
decree for mohey ; whilst in respect of the further suggested enactment for pre-
vonting the improper use of a decree by the judgment-creditor, they expressed
no opinion.

The whole matter rested in this state until the question of further action
was taken up by the present Government of Bombay, who early in the current
year addressed the Governrent of India, submittiug fresh legislative proposals
for effecting the following objects :—

1st. (@) The enforced examination by the Civil Court of the werits
of cvery claim for which it was asked to give a decree,

whether any defence was made to such claim or not.
(%) The disallowance of the obligation of any person to discharge
ancestral debts, unless such person in the Court’s presence
expressed his rcadiuess to accept responsibility for such

debts.

-~
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(¢) The disallowance of the compound interest mcluded in any
claim,  as well as all interest in excess of a sum equal to
the principal represented in such claim.

2nd.* The declaration of the insolvency of any debtor upon his per-
.sonal application, otherwise than after his arrest in execu-
tion of a decree against him.

3rd. The prevention of the sale of any land by order of a Oivil Court
in satisfaction. of o decree for money, unless the land had
been specitically pledged as security for the debt and the
contract under which it was so pledged had been reduced
to writing, and the written instrument embodylnv the same
duly registered.

Thus far he (MR. CockErkLL) had very briefly summarized the facts and
ciroumstances leading up to the motion now before the Council, by way of
cxplanation of the reasons for the special legislation now proposed. 1t only
remained for him to state the objects of the Bill which he was asking leave to
introduce. They were three in number, namely :—

1. To empower Courts having msolvenoy jurisdiction to declare a
person to be insolvent on his personal application, although he
might not have been arrested in execution of a decree.

2. To limit the power of the Civil Court in respect of the sale of
immovable property in satisfaction of a decree for money to

cases in which the property was specifically pledged as security
for the claim decreed.

8. To enforce the reduction into writing of all contragts so pledging
immovable property, and the registration of the iustruments
embodying such contracts.

The Council would observe that legislation for effecting any-one of these
objects would involve an amendment of the new Code of Civil Procedure or
the Contract Law or the Indian Registration Act, é.e., enactments passed by
this*Oouncil. It followed consequently that the proposed Bill, if it was to be
proceeded with, must bhe undertaken in the Oouncil of Governor General
instead of the Local Council, as the latter had no power to deal with matters
alfecting the provisions of Acts passed by the superior Council,

As to tho polioy of the objects of the Bill, he need only say that, when the
provisions of the new Civil Procedure Code were under discussion, there was
every disposition on the part of the members of the Select Comuittee by whom
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the detnils of that enactment wero considered, to accept the principle of an
unrestricted system of insolvency adjudication; and they were only deterred,
he thought, from giving effect to the larger measure by the consideration of
the insufficiency of the machinery available to sccure its eflicient operation.
Such an objection would not apply in the case of the present Bill, the
operation of which was limited to four districts only.

The propriety or expediency of the prohibition of the sale of land in satisfac-
tion of decrees for money had been largely discussed in connection with the same
Code, and there were not wanting advocates of such a course, even if applied
to the whole of India; and at all events there was ample precedent for the
adoption of such a policy when its apglication was restricted to the smell area
within which this Bill, if passed into law, would take effect.

The enforcement of the registration of all documents affecting ,title to, or
interest in, immovable property without restriction as to the value of the
interest, had more than once been advocated by him (Mr. CockERrELL) in this
Council, as a fit provision for all India; and the only tenable objection that he
had ever heard made to such a proposal was the inadequacy of the present
registering offices and establishments for such an undertaking and the
consequent inconvenience and harassment to the people which would result
from such an obligation if applied to all parts of the country. The force of
such an objection would of course be largely diminished ip the case under
discussion, because, as before remarked, the area of the operation of the measure
would be small, and the executive would take care to make the needful provi-
sion in the way of a suitable agency for the registration of documents, the
registration of which was thus made compulsory.

The Motion was put and agreed to. .
CODE OF CIVIL PROCEDURE AMENDMENT BILL.

The Hon’ble MR. SToKES moved for leave to introduce a Bill to amend
the Code of Civil Procedure. He said that that Code had now been in force for °
nearly nine months, and the object of the present Bill was to make some amend-
ments which experience had shown to be cither necessary or desirable. He
might mention that the late Law Member, as well as the rest of the Select
Committes, bad fully anticipated that necessity for making amendments
would arise in a short time after the Code had become law. It was, however.
thought desirablo that the Code should be enacted while Siv Arthur Hobhouse
was in the coantry, so as to give the Indian public the great benefit of the
explanations which the Council would remember he made on the occasion of
the Codo being passed. But ogné grauo ha la sua semola, ‘every grain has ijts
bran,’ and it mustbe confessed that this benefit was somewhat counterbalanced
by certain faults, both in form and substance, which would probably have beca
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correoted had more time been. given to revise the numerous salterations made
by the Select Committee in the last edition of the Bill. M=, Stoxes thought
he would now best discharge his duty by ‘merely mentioning the more im-
portant changts. which the Executive had recommended to be made, and

saying nothing whatever of the comparatively unimportant drafting alterations
which he himself considered desirable,

The fourth section of the Code saved “any local law prescribing a. special
procedure for suits between landlord and tenant.”” It had been held that the
local laws referred to hers were only local laws in force when the Code was
passed. The result, of course, was that the local legislatures were debarred from
making any law dealing with that matter. It was accordingly proposed to
awmend this section by inserting after ‘‘local law” the words *‘ whether before
or after this Code comes into operation.” It might also be desirable to make
a similar amendment with regard to certain suits between landholders and their
agents. ' '

Section 229 of the Code provided for the execution in British India of
decrees. of any Courts established by the authority of the British Government
“in the territories of ‘any Native Prince or State’ in India.”” He need hardly
remind the Council how extremely difcult it was to, say what *India’ really
meant ; if hon’ble members would look into Qolonel Yule's edition of Zhe-
Book of Ser Marco Polo, they world see that the term had been. vaguely used
from the time of Pliny. Indeed, until Sir Fitzjames Stephen’s Bill conso-
lidating the statutes relating to this country. was passed into la"v, it would be
impossible to say with confidence what the term * India comprised. The
result of the present wording of section 229 was to exclude certain Courts
for instance, the Court of the Resident at Mandalay, from the operation of tht;
section, and that led to obvious inconvenience. The Bill would accordingly
substitute the words * Foreign Prince or 8tate * for the words * Native Prince
or State in India.” .

When a judgment-debtor was imprisoned and the District Court was situat.
ed o long distance from the jail some inconvenience had been caused by the
requirement of section 839 of the Code, that the monthly payment of subsist-
ence-money of the prisoner should be made to the proper officer of the Court.
If- tho decree-holder failed to pay this money, the Oourt's order for the
discharge of the debtor could not be notified to the officer in charge of the
jnil until somo days after the failure had occurred, and it was hard to say how
the debtor was to be‘ supported while he was unnecessarily detained. Tlis
diMculty bad arisen in Burma and Lower Bengal. The Bill accordingly pro-
posed to substitute for the officer of the District Court the officer in ch;rge of

the jail and, in case of non-payment, to dispense with the order of the District
Court gs a condition precedent to the discharge of the debtor.
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The next point was with reference to section 588 of the Code, which gave
appeals from certain orders. Two additional appeals had here been provided for
by the Bill : appeals against orders for the sale of attached property, and appeals
against orders rejocting applications to set aside a decreo ex parte., It was also
thought desirable to omit from clause (7) of that section—which allowed an
appeal from orders under section 244, as to questions relating to the cxecution
of decrees—the words ¢ of the samo naturo with appealable orders made in the
course of a suit.” Those words had been inserted by the Sclect Committec, and
he confessed he never understood them, and did not understand them now.
They had already given rise to great difficulty and doubt. The effcct of this
omission would be to give only one appeal from orders determining questions
relating to tho execution of a decree. Possibly the Committeo to whish the
Bill would, he hoped, be referred might consider it preferable to strike out
clause (j) altogether, and to make it perfectly clear, by a slight addition, cither
fo the definition of * decree” or to section 244, that the Code treated such orders
as decrees and gave two appeals therefrom.

The last point he would mention had reference to section 652 of the Code,
which enabled the High Courts to make subsidiary rules to regulate the pro-
cedure of the subordinate Courts, but did not give power to the High Courts
to make similar rules to regulate their own procedure. In the case of the
chartered High Courts this omission was harmless, for the matter was sufficient-
ly provided for elsewhere. But in the case of Judicial Commissioners and
other “ High Courts * as defined in Aot I of 1868, this omission had caused
inconvenience, and it was therefore proposed to insert after the words ¢ con-

nected with ** the words “ its own procedure or.” "

It had not been thought necessary to provide against difficulties which
had arisen solely from a strange forgetfulness of the provisions of the General
Clauses Act, I of 1868, section 6, and the decision of the Bombay High Court
(6 Bomb, A. O. J. 168) on that section. But the expediency of extend-
ing to Mufassal Oourts of Small Causes the sections of the Code (223—2u8)
which enabled one Court to send its decrees for oxccution to another Court,

was under the cousideration of the Home Department.

The Motion was put and agreed to.
The Council adjourned to Thursday, the 4th July, 1878.
SIMLA; D. FI1'ZPATRICK,
The 20th June, 1878. } Secretary to the Government of India,
Legislative Depariment,

Notr.—The Meeting which was originally fixed for Thursduy, the 26th April, 1878, was

adjonrned to Toursday, the 20th June, 1878,
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