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LEGISLATIVE ASSEMBLY.
Tuesday, 20nd January, 1995,

The Assemnbly met in the Assembly Chamber of the Council House
at' Eleven of the Clock, Mr. Chairman (Lieut.-Colonel Sir Henry Gillney)
in th‘e Chair. : ' ‘

MEMBER SWORN.

Mr. Hormusji Peroshsw Mody, M.L.A. (Bombay Millowners’
- Asgociation: Indian ‘Commerce). -~ : .-

T

MOTION FOR ADJOURNMENT.

PrevENTION oF MR. SArRaT CrANDRA BOSE FROM:ATTENDING TO HIS DUTIES
A8 A MEMBER OF THE LFEGISLATIVE ASSBEMBLY.

Mr. Chairman (Lieut.-Colonel Sir Henry Gidney): I have received
notice of a motion from the Honourable Member Mr. N. C. Bardaloi that
he proposes to psk for leave to make a motion for adjournment of the
‘business of the House today for the purpose of discussing & definite matter
of urgent public importance as follows:

“The conduct of the (Yovernment in preventing Mr, Sarat Chandra Bose, an eiected
Member of this Assernbly, from attending to his duties as a Member of this House
and thereby seriously infringing the privileges of this House and depriving the coastitu-
ency which elected him of its right to be represented in thiz House.”

I should like to hear from the Honourable Member his reasons for
considering this matter to be definite and of urgent public importance.

Srijut N. C. Bardaloi (Assam Valley: Non-Muhammadan): It is & matter
of public importance in so far as & Member of this Assembly has been
detained and he has not- been allowed to come and attend the Session of
this Assembly and thereby his services have been denied to the Assembly
and his constituency also has been deprived of his serviees. 8o that is a
matter which concerns the constituency from whieh he comes. The matter
is, therefore, definite and it is one of urgent public importance, and I
have brought the motion as early as possible.

Mr. Ohairman (Lieut.-Colonel Sir Henry Gidney): After having heard
what the Honourable Member has said, I consider this motion for adjourn-
ment to be definite and one of urgent public importance, and, I therefore,
rule that the motion is in ordvr. I would now ask if any Honourable
Member has any objection to the motien being taken arp. - -

The Honourable 8ir Henry Oraik (Home Member): I have no objection.

Mr. Ohal.rman (Liéut.-CoIonel Bir Henry Gidnéy): Will the Honoureble
Member indicate to the Chair what time would be.convenient to Lim for

this motion to be taken up for discussion ?
(75 ) A



76 LEGISLATIVE ASSEMBLY. [22NDp JAN. 1985.
The Honourable Sir Henry Oraik: Fowr o'cloek this afternoon.

Mr. Lalchand Navalrai (Sind: Non-Muhammadan Rural): May T request
that the motion might be taken up after lunch at about half-past two?
My request may be considered.

Mr. Ohairman (Lieut.-Colonel Sir Henry Gidney): I am glad to have
the Honourable Member’s opinion, but I am afraid the Chair must decide
so as to suit the convenience of the Honourable Member in charge of the
Department concerned. As no objection has been taken to the motion,
T declare that leave is granted and that the motion will be taken up for
discussion at four o’clock this afternoon.

The Honourable Sir Henry Oralk: May T ask if the discussion will be
confined entirely to the question of the privilege or whether other aspects
of the matter will also be allowed to be taken up for discussion ?

Mr. Akhil Ohandra Datta (Chittagong and Rajshahi Divisions: Non-
Muhammadsn Rurel): T had given notice of an adjournment motion on
the self same subject.

Mr. Chairman (Lieut.-Colonel Sir Henry Gidney): I have seen the
motion of the Honourable Member. It will come up for consideration at a
later date, unless, in the meanwhile, the Honourable Member withdraws
it. The similarity of the Honourable Member’s motion to the one pro-
posed for discussion this afterncon is so close that I suggest it would be
better for the Honourable Member to consider its withdrawal.

In reply to the Honourable the Home Member’s request, T must inform
the House that when this motion is discussed today, I shall certainly see
that the remarks and criticisms made by Honourable Members sre con-
fined to the privileges of this House as are adumbrated in the motion for
adjournment and which are called into question.

THE INDIAN MINES (AMENDMENT) BILL.

The Homourable Bir Frank Noyce (Member for Industries and Labour):
Bir, I move for leave to intteduce a Bill further to amend the Indian Mines
Act, 1923, for certain purposes.

Mr. Ohairman (Lieut.-Colonel Sir Henry Gidney): The question is-

"'That leave be granted to introduce n Bill further to amend the Pndian Mines Act,
1823, for certain purposes.’

The metion was adopted.
The Honourable Sir Frank Woyce: Sir, T introduce the Bill.

THE INDIAN NATURALIZATION (AMENDMENT) BILL.

The Honourable Sir Henry Oraik (Home Member): Sir, T move for
leave to introduce a Bill to amend the Indian Naturalization Act, 1928,
for certain purposes,



THE INDIAN NATURALIZATION (AMENDMENT) BILL, 77
Mr. Chairman (Lieut.-Colonel Sir Henry Gidney): The quebtion is:

“That leave be granted to introduce & Bill to amend fhe Indian Naturslizatiss Act.
1926, for cettain purposes.”

The miotion was adopted.
The Nonouralite Sir Meiiry Ordlk: Sir, I introduce the Bill.
The Assembly then adjourned till _Fbu'f of the Clock.

The Assembly re-assembled at Four of the Clock, Mr. Chairman
{Lieut.-Colonel Sir Henry Giduey) in the Chair. LR

—

MOTION FOR ADJOURNMENT.

Pruvention oF M., Sarar Cranpra BosE FROM ATTHNBING TO HIS DuTiES
~ AS A MEMBER OF THE LEGISLATIVE ASSEMBLY. .

My, Ghstrmar (Lieut.-Colonel Sir Henry Gidney): Before I call upon
the Honoursrble the Mover of the adjournment motion to move his motion,
1 showld Iike to state that it would be to the advantage of all concerned
ug alsb in the mtérests of the économy of time if each Party that desires
to present its case would respectively confine their speeches to just &
few speankers and so within thé two hours time at our disposul afford the
Chair an’ opportunity of deciding as to whether a closure should or should
not be put. It is obviously impossible for the Chair to come to -an equit-
uble decisfor' when so many Members of the House desire to speak and
when, in the opinion of the Chair, it appears thet the matter has not been
sufficiently discussed. The Chair desires to place before the House its
views and wishes on this motion for adjournment to repcat its intention
that it will try itsa utmost,—and the Chair hopes Members of the House
will help it,—to confine all speeches made on this important iratier which
is pregnant with controversy, entirely to that aspect of the question which
governs and concerns the privileges ussociated with it and not with any-
thing else as regards the law or its operation that led to the incarceration
of the gentleman in question.

Mr. M. A, Jiinah (Bombay City: Muhammadan Urban): Sir, may 1
know what you really intend by saying that the discussion should be con-
fined to the ‘‘privileges”’ ? It is a very undefined term.

.

My, Chstrman (Lieut.-Colonel 8ir Henry Gidney): The , Honeurable
Membér hag asked a question to which the Chair is very pleased to reply.
The motion for adjournient before the Mouse is indeed & very specific
one. It calls into question, by means of adjourning the business of this
House, the conduct of Government, a conduet which, it is alleged, has
seriously infringed the privilegés of this House and one of its Members
and kas deprived the constitiiency which élécted this gentleman of his
right to be préfent in this House. The privilege that is being questioned,
us 1 interpret it, and its relevancy to the conduet of Government has to

A2
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[Mr. Chairman.]

my mind one snd only one interpretation, that is the enforced absence
from this House of one of itse Members and a denial to him of enjoying his
privileges as a Member. As to the raison d’'étre of that absence I refer to
the legal aspect of the question. This is not a all included in this motion
for adjournment. The motion merely calls into question the Government's
conduct in preventing him, a duly elected. Member; from -enjeying the
privileges of this House and nothing elsé and all speeches must be rigidly
confined to this aspect of the motion.

Srijut N. 0. Bardalol (Assam Valley: Non-Muhammadan): Sir, I beg
to move the adjournment of this House on a definite matter of urgent
public importance. It relates to the detention of Mr. Sarat Chandra Bose,
an elécted’ Member of this Housz, under Regulation IIT of 1818, thereby
preventing him from exercising his rights and performing his duties a8 a
Member of this Assembly. He is prevented also from representing his
constituency which has got a right to be represented here, after having
elected him,

The facts of the case are well-known. This gentleman was detained
nnder Regulation TIT of 1818 and he was under detention for some time
when the elections for this Assembly began. At the time of his election,
there was nothing in the Government of India Act which could prevent
him from filing his nomination paper or offering himself as a candidate for
election. As a matter of fact, he filed hig nomination paper and the
representative of Government accepted that nomination paper. He put
in his“security deposit and Government deposited that in the Treasury.
And, then, afterwards, he was elected unanimously by his constituency
and ‘Government gazetted his election as a- Member of this Assembly.
Finally, he was summoned by His Iixcellency the Governor General to
come and take part in the work of this' Assembly as a Member. This 18
the state of things which occurred just before this Assembly began, and
then what happened? When he was ordered to come and attend this
Assembly he was detained and not allowed to come and perform his
duties here, and why? Because he was detained under Regulation 111
of 1818. Why then was ho allowed at all to file his nomination paper?
As a matter of fact, the Government of India Act is an Act of Parlia-
ment and under that Government of India Act rules were made by the
(Governor General in Council with the sanction of the Secretary of State.
Tn those rules the qualifications of Members and disqualifications also
were prescribed and there is no disqualification assigned to a man who
has been detained under Regulation IIT of 1818. But why do .Gcmern-
ment detain this man under Regulation IIT of 18182 They do it under
suspicion, because no proof can he found against him. Tn this case
this sentleman was detained under snspicion. But some time back he
actually challenged Government to come out in the open Wlth fnc!;s .and
figures ‘and he, as a matter of fact, nominated three eminent jurists %o
form a Special Tribunal, if I remember aright, viz., a High Court Judge,
{he Honourable the Law Member of the Government of India and the
Honourable the Law Member of the Government of Bengal. He
challenged Government to try him, and, if found guilty, to conviet him.
Instead of doing that, Government still kept him under that’ Regulation
without giving him a chance to olear himself; and, on account of that
auspicion, he is not allowed today to come and attend to his duties In
this Assembly.



MOTION FOR ADJOURNMENT, 79
Now, the. question arises. under what law is he detained &nd under
what law was he called to attend this Assembly Session? 86 far 4 the
Government of India Act is coneerned, it is & Parliamentary Act and
Regulation IIT is a law passed by the Governor General in Council s long
time back. It is a law which cannot supersede the Parliamentary Act
and under that Parliamentary Act certain rules were prescribed. It was
under those rules that he was summoned to come here and attend this
Assembly Session. How can he now be detained? Why should he not
he allowed to come and join us here? If I understand aright, the
summons of His Excellency the Viceroy was not obeved as a matter of
fact by the Government of Bengal. Can the Government of Bengal do
that in the face of the summons of the Governor General of India?

As regards the privilege of this House, I beg to submit that this. House
has got this privilege that it has a right to the service of any Member
who is elected to come and act here. That privilege has been infringed
and infringed how? Under Regulation III of 1818. There are examples
when a man, who is found to be under suspicion, is allowed to rerain
outside his province free and in this case Delhi is a far cry from Bengal.
What would have happened to the Government if Mr. Bose had been
allowed to come here and sit in this Assembly and serve this Assembly”
By not allowing him to come here, the Government have infringed the
privilege of this House and also infringed the privileges of the constituency
which elected him. His own personal right has also been infringed by
this action of the Government which cannot be justified. With these
few words, I commend the motion to the acceptance of the House,

Mr. Ohairman (Lieut.-Colonel Sir Henry Gidney): Motion moved: "
“I'nat the House do now adjourn.' - '

Mr. Akhil Ohandra Datta (Chittagong and Rajshehi Divisions: Non-
Muhammadan Rural): Mr. Chairman, this motion raises a very important
issue, that issue being the right of an elected Member of this House to
attend the Sessions and to discharge his duties as an eclected Member.
I can show that more than half a dozen times the Government have
deelured in most unequivocal language that Mr. Bose is entitled,
is qualified to stand as a candidate that he is qualified, that he is eligible,
and not only that, but that he is entitled to come here and to perform
his duties as a Member. To begin with, when his nomination paper was
filed, there was that deposit of Rs. 500 which was accepted by the
Government. That was done with the full knowledge that he was already
under detention at that time under Regulation 1II of 1818. Then came
the scrutiny. His nomination paper was examined and was accepted.
It was acccpted, because he was found to be qualified and eligible. 1t
was not rejected, because he was not labouring under any disqualification.
Internment under Regulation III of 1818 is not a disqualification under
the rules enacted under the provisions of the Government .of India Act.
Now, what is the meaning and what is the significance of the acceptance
of this nomination paper? I contend that this practically is tantamount
to o declaration by the Government that Mr. Bose is entitled and is
eligible to be a candidate and the Government invited the electors to
vote for him. This acceptance of the nomination paper was, I say, a
second declaration on the part of the Government. Then, there was the
polling; and, as a result of the polling, the Government declared Mr. Bose
as having been duly elected.
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Mr. A. H. Ghuznavi: There was no polling. He came in uncontested.

. Mr, Akhil Chandra Datta: Never mind. Polling or no polling, Govern-
ment did deolare him a8 having been duly elected. 1 do not like to be
interrupted, because my time is short . . . . '

Mr. A, H. Ghuznavi: 1 am only making certuin corrections.
Mr. Akhil Ohandra Datta: 1t does not deserve any reply . . . . .

Mr. Chairman (Lieut.-Colonel Sir Heary Gidney): The Honourable
Member will please continue.

Mr, Akhil Ohandra Datta: Now, he was declared elected by the
Government. 1 say this was another declaration by the Government that
Mr. Bose was qualified and eligible to perform his duties as a Membes.
‘Then, there was that notification in the Gazette—still another solemn
decleration by the Government. After that, when a Member has been
clected and his election has been declared by the Government, is it
election for the sake of eclection merely or because he should come und
do his duties here in this Assembly? 1 need not, however, labour that
peint: as regards his right to come here and attend the Session, that
right was recognised by His Excellency the Governor General in as much
as a summons was issued asking Mr. Bose to come and attend the meeting
“on the 21st of January. That was another very solemn declaration. But
there was still another. He was again asked to come here on the 24th
of January on the occasion of the address by His Excellency the Viceroy.
So that there were so many invitations and announcements made by the
Government that he was entitled to diacharge his duties as A Member’. . .

An Honourable Member: His nnme was also called out by the Secretary
to take the oath!

Mr Akhil Chandra Datta: Thank you: his name was called out to
come and take the oath of allegiance. That is so far as His Excellency
‘the Governor General is concerned. But we are told that under a certain
order communicated to Mr, Bose by the Government of Bengal under the
order ‘of the Government of India, he has been told that permission to
attend has been refused. So, it is a case of His Excellency the Governor
General versus T do not know what authority—whether it is the Govemn-
ment of India or the Bengal Government or the C. I. D. or anything
of that sort.. That is the position. These being the facts, I ask the
Honourable Members of this House to frame a charge ngainst the Govern-
ment, that charge being one of breach of faith on the part of the
Government so far us Mr. Boge is concerned and so far as Mr. Bose's
constituents are concerned. Mr. Bose was asked to come in and contest.
He was nllowed to spend mioney, spend his energy and that of his
supporters; and when he is elected he is told that he eannot come and
do his duties here as a Member. I say, therefore, that it is a breach
of faith so far as Mr. Bose is concerned. It is equally a breach of faith
towards his constituency. That censtitueney is the Caleutta Non-
Mubammadan Urban area. Calcutta. 1 need hardly sey, is the most
enlightened and most important constitueney in the whole of India. It
is the First City in Indiz and the Second City in the British Empire.
The result of this order of the Government refusing hjm leave to coms
here iz that that constituencv goes unrepresented. -
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There is still another wrong to another Party. He was returmed on the
ticket of a certain Party, He was not standing as an independent man
on his own account. That Party had ite own programme. He was asked
by his constituents to come here and fight for that programme, and, ¥
say, therefore, that it is a wrong done to that Party also.

Lastly, there is the privilege of the House. That is a constitutional
question which 1 have not the time to argue now. There the matter
rests. So I say that he has a right to attend this Assembly, but he has
been deprived of that right. Mr. Bose is one of whom any Legislature
in any country would be proud. It is a pity, Sir, that this House has
been deprived of the services of a Member of that stamp, that he has
been deprived of his statutory right, his inherent right as a Member to do
his duty in this House. With these words, Sir, I say that the _conduct
of Government in this connection was simply not only illegal, but, to use
« verv moderate word, was not proper.

Mr, A. XK. Tuzlul Hng (Bakarganj cum Faridpur: Muhammadan
Rural): 8ir, I move thut the juestion be now put.

Mr. S. Satyamurti (Madras City: Non-Muhaummadan Urban): There is
no other speaker.

Mr. A. K. Fuslul Huq: Sir, I move that the question be now put.

Mr. 8. Satyamurti: There is no speaker, Sir.
Mr. Chairman (Lieut.-Colonel Sir Henry Gidney): Order, order.

The Honourable Sir Nripendra Sircar (Law Membor): Mr. President, I
ghall striotly abide by your ruling and confine myself only to the question
of privilege with which we are concerned. I noticed that my friend,
Mr. Akhil Chandra Datta, who has great experience as a lawyer, said vari-
ous things on various topics, but when he came to the question. of
privilege, he said he had no time to argue it. It would have been more
correct to say if he had said that it is o point which cannot be argued. He
is gilent on the only point at issue.

Sardar Sant Singh (West Punjab: 8ikh): So far as that Member is
concerned.

The Homourable Sir Nripendra Sircar: Sir, I shall place the matter as
succinctly as T can in 15 minutes. This is a dry technical point which
does not lend itself to either enthusiasm or to generation of heat. Before
we discuss the question of privilege, it may be as well to inquire on what
this privilege or privileges of the Houses of Parlisment or of any other
Legislative Assembly are based. What is their origin, what are their
limitations and when can they be exercised. Now, Sir, I have no desire
to take the House through a series of books, but I shall just .give a few
quotations from May, the standard book on Parliamentary Practice, at
page 73: '

“The law of Parlisment is thus defined by two eminent authorities. ‘As every
court of justice hath laws and customs for its direction, some the civil and cannn, some
the common law, others their own peculiar laws and customs. so the High Court of
Parlizinent hath also its own peculiar law, called the lex ef constetudo Parliamenti'.

This law of Parliament is admitted to be part of the unwritten liw of the land, and
a8 such is only to be collected, according t- the words of Sir Edward ‘oke, ‘out of
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the rolls 'of Parliament and other records, and by precedents and continued expevience’;
to which it is added, that ‘whatever matter arises concerning either house of Parlia-
ment, cnq;htr to be discussed and adjudged m that: house to which it relates, und not
elcewhere’. Hence it follows ttat whatever the Parliament has constantly daclaréd
to be a privilege, is the sole evidence of its heing part of the anciemt law of Parla-
ment."’ :

Now, Sir, I shall deal with the point. It has been laid down repeatedly
by the House of Lords that no Puarliament, outside the British Parlia-
ment, has any privileges independent of this Parlismentary Custom, and
whers a Legislative Assembly is created by an Tmperial Statute, it has
got to find its powers and privileges, if any, within the four corners of that
Statute. That is such a well-established proposition that I shall detain
the House with only two quotations and be done with that point altogether.
This question has béen raised over &and over again by Parliaments in
Australia, particularly in Tasmania and so on, and it has always been held
that this question of privileges based on parliamentary custom has no
application to any Assembly created by Imperial Statute. I shall give the
House only one more reference now. I do not propose to read long judg-
ments. T shall only read a few lines from Moore’s Privy Council cases,
Vol. IV.

“These powers certainly do not exist in corporate or other bodies, assembled, with
"?t]}"{?t-‘{a to| make bye-laws for the government of particular trades, or united numbera
of individuals.................. "

Tt is Baid, however, that this power belongs to the House of Commons in Ehgland;
and this, it is contended, affords an authority for holding that it belongs as a legal
incident, by the Common Law, to an Assembly with analogous functions. Bunt the
reason why the House of Commons has this power, is not because it is & representative
body with legislative functions, but hy virtue of ancient urage and prescription; the
lex et conenetudo Perliamenti, which forms a part of the Common Law of the land,
and according to which the High Court of Parliament, before its division, and the
Houses of Lords and Commons since, are invested with many peculiar privileges. . . .
Their Lordships are of opinion that the principle of the Common Law, that lhings
necessary, pass as incident, does not give the power contended for by the respondents as
an incident to, and included in, the grant of a subordinate Legislature.”

The question was again raised later on, and, I believe, the same coneclu-
sion was arrived at in 11, Moore's Privy Council Cases. I shall read
three lines only.

“The principal poiut is",—/ am reading from page 745,—'‘the principal pout is,
undoubtedly, of great importance, involving, as it does, the constitutional rights and
authority of the Legislative Bodies in various parts of Her Majesty’'s Cerlonial
‘L'erritories’’. '

I may tell the House that this was a case where the Legislature had
the power to make inquiries, and they ordered a witness to appear on its
surmmons, end he refused to attend, and that is how the question arose.
This question in substance came before its Committee on an appeal from
Newfoundland. . That is the case I have just read out to the House, and
1 read a few more lines:

“The second time before the Lord Chancellor, two noble members of the Coramittee
who had formerly held the great eceal, the three chiefs of the Common Law
Courts in’' Westminster Hall, two out of the four members of the Court were
present at the decision of the case. They have held that the power of the Honse of
Commons in England was part of the ‘‘Lex e¢f conswetudy Parliamenti,” osad the
existence of that power in the Commons of Gréat Britain did not warrant the ascribing
it to every Supreme Legislative Council or Assembly in the Calonies."
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Sir, you will find the cases all collected in May. I have no desire to
read ‘them, but 1 will only tell the House, especially to those Homourable
‘Mémbers who are not lawyers, that it is o settled proposition that this
House which has been constituted by an Imperial Btetute has no privi-
Jeges of ‘any kind whatsoever, but those which are to be found .in the four

-corners

Mr. Lalchand Navalrai (Sind: Non-Muhammadan Rural): May I know
Trom the Honourable Member whether the Government of India Act has
taken away that right? L

The Honourable Sir Nripendra Sircar: I am afraid my Honourable
friend has not followed me. If he had done so, he would have understood
that it is not a question of taking away any right or privilege, but'it is »
question of conferring, and if my friend will read that judgment, he will
find that the point has been specifically dealt with there. On the other
hand, the Court has doubted whether such a customary power can be
conferred even by a Statute, but I won’t be digressed into that, because 1

have got only 15 minutes more

Sir Oowasjee Jehangir (Bombay City: Non-Muhammadan Urban): Does
the Honourable Member menn to say that the Members of this House
have got no privileges over and above those of an ordinary citizen?

The Honourable Sir Nripendra Sircar: If the Honourable Member will
bear with me, he will hear that under the powers that have been given by
‘Statute, for instance, under section 07 (7) of the Government of India
Act, freedom of speech has been given. If this Legislative Assembly enjoys
the right of freedom of speech, it is not because of any customary right, but
that is conferred by the Government of India Act. It is a Statutory right
of the individual, not privilege of the House.

Mr. Lalchand Navalrai: Does that exhaust it?

The Honourable Sir Nripendra Sircar: That does not exhaust, but it
-exhausts the patience of Mr. Lalchand Navalrai. (Laughter.)

Mr. Akhil Ohandra Datta: Nothing like inherent power ?
Mr. Chairman (Lieut.-Colonel Sir Henry Gidney): Order, order.

The Honourable Sir Nripendra Sircar: [ hope. Mr. Chairman, vou will
deduct these interrupticns fromm my fifteen minutes, That does not ex-
haust, becuuse, in the vear of grace 1923, with the assistance of Mr. Lal-
chind Navalrai, T believe . _—

Mr, Lalchand Navalrai: T was not here. T came here in 1998.

The Honourable Sir Nripendra Sircar: I regrct without the valuable
assistance of Mr. Lulchand Navalrei (Laughter), a Statute was passed—-
Act XXVIIT of 1925. TUnder that Statute, # man cannot he kept in cus-
tody in execution of a civil process if he happens to be a Member of this
House. That Act became necessary, hecause thin House had no privileges
of any kind and ‘it was conferred by that Statnte. Therefore, that right
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Members have, and they can have the hospitality of His Majesty in any
prison se long as this Assembly is sitting. I have suid that my Honourable
friend, Mr. Akhil Chandra Datta, has not indicated how this privilege is
claimed, but I have shown that there is no kind of privilege, whatever,
go far as this Assembly is concerned except what is tobe found in the
Government of India Act or other Acts. If we turn even to the privileges
of the Houses of Parliament, there is the old rule that in cases of deten-
tion either under process in connection with criminal law, or even ii:_t"c'u.s?g.
where a man has been detained without any trial but legally detaine

under scme Statute, there is no breach of privilege. 1 will remind this
Honourable House that if they will turn to May, they will find there are
four cuses of members who had been detained under an Act ealled the
Protection of Ireland Act. In 1920, an Irish M. P., Mr. Joseph Macride.
was detained under that Statute, the Janguage of section 14 (b) of which is:

“The SBecretary of Btate may by order require such a person to be forthwith intcrned
in such place as may be specified in the order.”

So this gentleman and in three later cases three other men who were
members of Parliament were detained, not after a trial in any court of
justice—they were not found guilty of any criminal offence, but they were
legally detained by the powers given under that Act, and the position of
Mr. 8. C. Bose is exactly the same here. He has not been found guilty
of any criminal offence, nor am I suggesting that he is guilty of any
criminnl offence. He has been detained under Regulation 1II of 1818, the
languuge of which is very similar to section 14 (b), and it was decided
that there was no question of privilege there. T will remind Members of
this House that it has also been clearly laid down that wheére a person
has been detained before his election—and the case of Mr. 8. C. Bose is
o case of detention before election—there is no duty on the part of any-
body, either the Government or the man in charge of the jail, to send
any information to the House. This matter was (%ebated at great length
and it was ultimately deecided in the ouses of Parlinment that that was
the correct position. I have nol got the time to read all the relevant
passages, but any Honourable Member who is interested in this question will
find that in Volume 98 of Hansard at pages 1788 und 1968. Therefore,
speaking generally, the position seems to be this. This Flouse has no
privileges beyond what is given by the Government of India Act, by the
Legal Disabilities Removal Act of 1925 and there may be other Acts also,—
I have not exhausted the list. Bub surely, the detention of Mr. 8. C. Bose
raises no question of privilege, and where a right of privilege is raised as
ziven by a Statute, as has been pointed out by the authorities, inciuding
May’s Parliamentary Practice. How can this House claim a privilege,
for its breach it has no power to punish ?

Mr. Basanta Kumar Das (Surma Valley eum Shillong: Non-Muham-
madan): May T know if there is any enalogous case in England where a

man, while being detained. was allowed to be elected to the Houses of
Parliament ?

The Honourable Sir Nripendra Sircar: T have not heen able to follow
the Honourable Member. It is very difficult to hear him from this dis-
tance, and T cannot undertake to answer a question which I cannot hear.
(Laughter.) A man undergoing six months imprisonment is not disqualified,
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but is not entitled to release on election. Then, the point was raised by
the Honourable the -Mover of the difficult sitwation created. Here, said
he, is a man detained under Regulation TTI of 1818; on the other hand, he
.hos gat u summons from the Governor General, or, at any rate, issued
under the suthority of the Governor General, to attend this House, aud
which prevails? That is cxsactly the point that I shall discuss. 1f
Mr. Bose thinks, if he is so u.d\lsr,d by bis friends, and he himself is a
lawyer, that the summons is an authority for him under which he is free
to come out, then, .if he is prevented, he hus got the right to move the
Courts. It is not a question of privilege of this House, it is a question
of his personal right, just us in the case of the Legal Disabilities Removal
Act if & man who ought not to have been arrested is in fact arrested,
this House hus no powers of any kind whatever to do anything to any-
body who has arrested him, but the appropriate court has gut to be moved,
for his release under the particulur section of that Act. Tt is not & ques-
tion of privilege of this House at all. 1 do not see any conflict at all.
It is said that this is a sunmons from the Governor General. My Honour-
able friend, Mr. Akhil Chandra Dattu, perhaps used more accurate langunge
‘when he said this is one of the many invitations whieh Mr. 8. . Bose
has received. Whether you call it summons, or whether you eall it
invitation, notification or declaration, it does not matter. But what is the
legal force of this summons? Supposing Mr. Bose says: “‘I have not the
slightest desire to attend the House’", whal. consequences wotuld have
followed ? What was the penalty in order to put it into foree? There-
fore, the language may be the language of summons, but we kﬂou it har
no legal l"o'rce to compel his attendance here. ,

Munshi Iswar Saran (Benures and Gorakhpue Divisions: Non-Muhani-
madan I{ural} He would have been unseated. )

ﬁoq.puublo 8ir Nripendra Sircar: [ am not dealing with that ques-
t.xon at

Soms Honourable Members: Yes, you arc.

The Honourable 8ir Nripandra Sircar: I am dealmg with the question
of privilege. Unseating would have been the result of a Statute.

Munshi Iswar Saran: I am telling yvou the consequence that would
have -followed.

The Honourable Sir Nripendra Bircar: But there is no power on earth
to compel him to attend the Assembly if he chooses not to do so. If I
give you an cxtreme case, it is not for suggesting that Mr. Bose's case
is nnywhere near it, but for testing the validity of this argument, namely,
that there has been a conflict between the summons issued under a
Purlinmentary Statute and detention under Regulation IIT of 1818, an
Tndian Statute. Let us take this extreme case. A Member who has
started from Madras is on his way to attend this House after receiving
the summons. He commits & murder in train. I hope he won't do it. 1
am mentlomng Madras only by way of illustration.  (Some Hanourable
Members: ““Why not Bengal®") Let us say Bengal or preferably the
province of Assam from which Mr. Bardaloi comes. He commits s
murder in {rain. The warrant is issued.
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Mr. 8. Satyamurti: On a point of order, Mr. Chairmian.” The Hon-
onrable the Leader of the House has exceeded his time limit.

Mr. Ohairman (Lieut.-Colonel Sir Henry Gidney): Order, order. The
Honourable Member’s time iz almost up. '

The Honourable Sir Nripendra Sircar: I shall only teke a minute or
two, and ‘‘almost up’’ does not mean that it is up. When the officer
comes to arrest him under the warrant, he says ‘‘My dear fellow, your
warrant is under the Criminal Procedure Code which is an Indian Statute.
Here I have received a summons from the Governor General under a
Parlismentary Statute. Be off’’. That shows the utter absurdity of
this argument that therc has been a conflict. As my time is up, I have
no desire to prolong my observations, and I was well aware that the time
allowed is too short for dealing with the matter exhaustively.

Pandit Lakshmi Kanta Maltra: Do I understand the Honourable
Member to say that Mr. Sarat Chandra Bose, a State Prisoner under
Regulation IIT of 1818, will have to move a Court for his release ?

Mr, B. J. Desai (Bombay Northern Division: Non-Muhammadan
Rural): Mr. Chairman, I am glad of the assistance I have got of a well-
known book which the Honourable the Leader of the House read out as
regards the passages which deal with the growth of privileges. The
questions which arise as regards this case are perfectly clear and arg also
capable, I respectfully submit to the House, of an equally clear solution.
It is not as dry in the sense of impossibility of solution as the Honourable
the Leader of the House would have it. He read to you, and I am glad
he read to you, that privileges of the House can arise by what he called
the Common TLaw, the custom of the House and precedent, and of all
others I emphasize precedent more than any other. In the previous case
of the Mr. 8. C. Mirta though the Government of India failed to respond
to the vote of this House, a precedent has fortunately already been
created by this House,—in that, by its vote, it expressed that the
Member who was then detained ought not to have been detained. That
was the opinion of the majority of this House. The question is not
whether this House has the privilege in another sense of the term. Ihere
are two senses in which the word privilege is used. One is the privilege
of the House as a Supreme Court at the bar of which the offender who
commits the breach can be called for explanation and it is a pity that it
is that privilege which was made too much of without distinguishing
between the privilege of the individual Member and the privilege of the
House in arraigning before it the offender. | therefore ask the House to
bear in mind two things which are implicit in this matter. The privilege
of the House in so far as it arrogates to itself an authority to judge, an
authority to enforce, as against an offender is one matter. The privilege
of the House in so far as the individual has rights, which may or may
not be respected by a Government of the type that we have in this
conmntry foday, s another matter. I come therefore to the second privilege
whlc_h 18 more important and which is the one in issue now, the privliege of
the individual. The privilege of the individual arises by way of implicit
privilege inherent in the very position to which he has been elected under
an Act of Parliament and notwithstanding anything that the Honourable
the Leader of the House may say about a person being arrested on
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charge of murder, let us only confine ourselves to the question on the
facts of the present case. The fact remains that it was competent to
the framers of the Act of Parliament und the rules which have been made
under it, with tbe sanction, I presume, of the Secretary of State to add
another disqualification’ to those .which are now prescribed, for indeed it
was not unknown at the time of making of the rules that there are many
Acts in this country which have been described, to use a hackneyed
phrase, as the most atrocious of the lawless laws that exist; the preamble
of the Regulation III of 1818 says ‘it may occasionally be mecessary to
place under personal restraint individuals against whom there may not be
sufficient ground to institute any judicial proceeding”. So that it was
well-known to the framers of that Parliamentary Act that there were
Statutes of this character in India and the best way for them, therefore,
was to raise a disqualification, that any person interned upder such an
Act should also be disqualified, so that the constituency, the eléctors 'who
wish to exercise their privilege to return him to the House in order that
he may do his duty, may well know that he is a disqualified person. I
say that this was omitted not merely as ¢ matter of inadvertence, but
sipposing it was, how does the law stand? As the law stands, the Act
of Parlinment has led the country to believe, and, therefore, every consti-
tuency to believe, that any person under detention is not a disqualified
person and indéed it would be a travesty to say that if he is not disquali-
fied to stand and if properly clected there is still some other reason why
he may not be allowed to exercise the privilege of serving in the House. I
ask every section of the House, notwithstanding the legal sublety, the
narrow dry question, gs my friend put it, not to surrender their inherent
right as Members of this House. For the Act of Parliament does pot
purport to say and does not dare say that a person so detained is a dis-
gualificd person and may not be elected to this high office. That is how,
I say that in the Government of India Act itself the privilege is implicit,
but the matter does not rest there at all. I think the question was rightly
put by some Honourable Members to the Leader of the House—if he
means to say that the only way in which any privilege can ever arise
is by its being put into’ Statute. It is not a question of borrowing the
priviléges of the House of Commons for the Members of u  body
like this. I have often been told in Jlegal history, that rights
arisge at Common Law. Let us in this House start the commence
ment of that great Common Law of this land by creating the
privileges of this House (Applause) and by following the preccdent
which has already been created by this. Hopse. I kmow very well
that that particular claim of nrivilege, that particular demand, is
met with a defiance by powers which undoubtedly are exercised by the
Executive in this country, for we cannot forget and we must mot forget
that it seems to be (and it is a very unfortunate state of mind in those
who govern this country at present), a sort of continuous hostility between
the Government on the one hand and the rights and-privileges of the people
on the other. Such difficulties do not and cannot arise in any other
country. (Applause.) The fact remaing, however, that such a call would
never have heen met in any other country with defiance: and, Bir, I
appeal to you tha€ such a dafiance is not a sign of courage, it is a sign
of growing diffidence not to allow persons otherwise properly qualified
and properly elected and otherwise capable, to come and give the assist-
ance to the House which they are entitled to give and which they are
capable of giving. (Applause.) And may I point. out to the Honourable
the Leader of the House that even where a man is convicted of an offence
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it a summons is sent from a Court of justive, he is brought (undoubtedly
under guard) and in aid of justice even the prison-door is open” and he is
brought to the bar of the Court in order that he may -assist in the
administration. of justice. (Applause.) And um I to be told, and is _t.hl.a
House: to be told that a person who is not convicted of any offencé but is
merely detained by an executive order has a lesser privilege to come and
assist in as great if not n greater purpose thin that of assisting in 4 Court?
(Applause.) And 1 ask this. Houde to say that Mr. 8. C. Bose has a
privilége ‘higher, greater, niore sncred and more useful to be protected.
¢Applavse.) With these words, I support this motion. (Loud and
Prolonged Cheers.) ' '

~Mr; M. A. JinnaR (Bombay City: Muhammadan Urben): B8ir, 1
listened to the speech of the Honourable the Leader of the House care-
fully, after you gave your directions (Some Honourable Members: **Louder,
please’’) &8 to what the meaning of the word ‘‘privilege’’ was in response
to my request for making it more clear than it had appeared to me before
that. Now, Bir, the word ‘‘privilege’” is not defined so far as this House
is concerned. When you say ‘‘the privilege of the House"’, I do not think
it iy being defined in any way and, further, there is no Statute that has
defined' the word ‘‘privilege’’. The Honourable the Leader of the House
very rightly said—I do not think I would dispute the proposition—that
theré are certain privileges which are in fact specifically conferred upon
the Members of this House by certain Btatutes. Granted, correct. Then
he says that this is not a privilege which comes within any one of those
Statutes, but if it does, go to a Court of law and have your right decided.
For example, when 1 am.on my way to attend my duties in this Assembly,
if T am srrested on a eivil warrant and 1 am taken to the Court, I would
then assert my rights before the Court that 1 am illegally arrested, because
I was privileged and I was on my way to attend my duties in the Legis-
lutive Assembly. Granted. That is certainly & matter which can only
be detcidéd by a Court, because this is a question of interpreting and con-
struing a Statute and deciding accordingly. But that is not the privilege
-we are talking of. The issue before the House is this. A Member of this
House, SBarat Chandra Bose, was arrested in January, 1932. The Honour-
able Member will correct me if I am wrong, because that is my informa-
tion on the subject.

The Honourable 8ir Nripendra Sircar: That is almost right—it was in
February, 1932. '

Nr. M. A, Jinnah: That was in Februsry, 1032, and we are now in
January, 1985, He was arrested under what? TUnder a Begulation. ]
think T am justitied in saying that he has challenged the Government to
put him on his trial. The Government have refused it. (Cries of ‘‘Shame’’,
_‘“Shame."}.-_. Very well. His constituency, duly forme® under a Statute,
have elected him. He is a fully qualified Member of this House and
entitied to come here and exercise Lis rights as a Member of this Housc.
But I am not going to argue for a single moment that, because he has
received o summons from His Excellency the Governor General, therefore,
there being two contradictory orders—one order signed by His Excellency
the tiovernor General in Couvneil detaining him in prison, and another order
gummoning him to come here—I. am not going to argue that, therefore
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any Court of law would be justified in deciding that the previous order
was cancelled, and, therefore, this is beside thé poimt. fat 8 not the
point. The point I submit before the House is this. Are the Government
justified in detaining this man from February, 1932, up to:the presint
moment,. and, particutarly, in preventing him from performing his duties
as a Member of this House without pufting him on his trial? What fs
the justification? What is the explunation ? And that wus preeieely the
question that was raised in 1927 with regard to ome of the Momoursble
Members who wus detained under similar circumstances. The question
wus fully debated. It has hud nothing to do with the privileges of aParkis-
ment. This House is not a Parliament. It is absurd to refer me to-the
Purliamentary practice and read to me those great uuthorities; I have read
them; they are, however, totally inapplicable to this House. Is this House
a Parliamentary Legislature? If that was so, Bir, that is-tc say, if it'was a
sovereign Legislature, and if the Government were to thwart the will of
the Members of this House, why, Government would not remain in office
there for twenty-four hours! (Applause.) You would net ve sitting
there. What is the good of reciting to me those fhings and ocompar:
ing chalk with cheese.  Therefore, let ug come to the veal thimg. The
rea]l thing is this. I want the Government to tell me how do they
justify the detention of this Member for one single day more, and are they
prepared to put him upon his ‘trial. We, Bir discultsed  thie
very question in 1927. The Honotirable the Fomre Member, Sir Alexander
Muddiman, took up a somewhat ditwidr attitéde =s- the Leader of the
Mouse has taken today. He tried in & veéry dexteérous manner to' make
out that the privilege does not exist. I assume for a moment that the
privilege does not exist. Have we not got the right to examine the conduct
of this Government, and have we not got the right to say that ‘‘your
conducet is such that we have no other option but to pass u vote of censure’” ?
Either you explain to us and justify why you are doing this, or else we
pass & vote of censure, Sir, this question of privilege was discussed wnd
was made the subject of a very careful and long inquiry by the Muddiman
Committee. If you read the Report of the Muddiman Committee, you
will find they have laid down that in no event the privileges of the House
or the privileges of the Members of the House should be more than those
of the House of Commons. But that recommendation remains only in
the Muddiman Iteport. The Honourable the Home Member speaking in
the debate said this after he had quoted the recommendation of the
Muddiman Committee:

“1 pause there to comment, bLecause that is a very important restriction to which
5 P.M. I shall refer later.

‘Eventually no doubt similar provision will be made in the constitution of British
Indis. But we are of opinion that at present such action would be premature.’

At the same time theéy go on to say that they feel that sufficient protection has
not been given to the Members and they make cer:.ynin recommendations. In cur:nection
with those recommendations I may remind this House that last year this House and
the other Chamber unanimously passed an Act to confer certain exemptions on Members
of legielative hodies. That is, they did go rome way towards conferring privileges
and thevefore they recognised that those privileges did net exist. My statememt of, the
case would be inadequate if T did not point out that under the Government of India
Aot certain privileges do arise, but they do not arise in connection with the suhjeet
matter of this discuesion.”

. ‘Then, he said that no privilege exists. Therefore, we enter a viecious
circle.  The privilege does not exist. The Government have got
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power under the Regulation to detain any man by executive order inde-
tinitely and. without a trial, and, therefore, Le cannot attend to his
duties—private, public. ‘or the duties of this House, Therefore, this
House has got no voice and the individual in question no remedy and
everything is out of order and the Government can do what they
please and it is all perfectly right. Sir, it is an impossible position.
I =ay, therefore, that we have a right to censure the Government
for their eonduct;. we feel that their conduct deserves our disapprobation
and I appeal to every Member of this House fo pass this motion without
hesitation, because, speaking for myself, personally, 1 cannot subscribe
to any law which takes away the life or the liberty of uny citizen without
trial, more especially which takes away the libercy of a Member of this
House.'! Tt was said that the law exists; that Regulation of 1818 exists.
Did the Parliament of India pass that Regulation? Had the Regulation
of 1818 the sanction of this ITouse or any other Legislature behind it?
Sir, I do ask the Government not to go round and round in this vicious
circle and draw a sort of a red herring across the path of this House. You
should meet us fairly and squarely and we will appreciate it and understand
it. "1 appeal to the Government most earnestly that it is really a most un-
tenahle position that you should detain a man—I am not saywmg that he is
innocent or he is guilty—and arrest him not as a matter of emergency, but.
continue to detain him for nearly over three years, and when we ask you—
and, of course, Mr. Bose hag also asked for this—to put him on trial, what
is your answer? If you say no, then I am compelled to pass a vote of
censure on you.

Beveral Honourable Members: I move that the question be now put.

Sir Cowasjee Jehangir (Bombay City: Non-Muhammadan Urban): Mr.
Chairman, I must acknowledge that I was rather disappointed with the
speeches of my Honourable friends from the Congress Party and at one
time it did look as if this debate was going to mect with a very sudden
ond.. Sir, I am quite prepared to admit—T think my Honourable friend,
Mr. Jinnah, has admitted it—that there is no question of personal privi-
leges. We know that and we admit that it is no use arguing that there
is & case of personal privileges. There is none, ' '

Mr. M, A. Jinnah: But the point is that it has never been defined.

8ir Cowasjee Jehangir: The Leader of the House has told us that there
are privileges of more than one kind.

The Honourable Sir Henry Oraik (Home Member): Not with referepce
to this motion, where the words used are ‘‘the privilege of this House’'.

8ir Cowasjee Jehangir: I admit that the motion is hadly worded. Bnt
remember there was a debate of a similar charneter in this Honourable
House when the Mover, the late Pandit Motilal Nehru, put the case very
differenily to the way it was put today and, if T may say so with grest
respect to my Honourable friend who moved it, in a very different
manner. Now, Mr. Chairman, we cannot compnre the privileges of a
Member of the House of Commons with the privileges of a Member of
this. House. There are certain privileges which we have. got.. You will
see what was_recommended by the Muddiman Committee ns to what
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additional privileges the Members of this House should get. Bu$ I ad-
mit that even if the recommendations of that Committee had been car-
ried out, this case would not have fallen within the four cormers of the
regulations that might have been framed. B8ir, the whole point can be
put in & nutshell. Here is & man who has been imprisoned under & Re-
gulation which is dated 1818. (Interruption.) I have no desire to make
the position worse than it is. You may say that he is ‘detained’ in
great luxury if you so please; but, although he was detained under Regu-
lation II1 of 1818, he was allowed to stand for election. If he had;been
convicted to & year's imprisonment, he would have been & free man today
- but might not have been allowed to stand for election upder the ppesent
“law. gut he has been detained for nearly three years and, still unger
.-your present law he is allowed to stand and he conforms ' to.,all , your
_rules and regulations, ' ' . o
.. He .gives his deposit of Rs. 500 which can ‘enly be returned to him
_when he takes the oath of allegiance ‘which he wus not allowed to' dn.
Under these circumstances, this amount of Rs. 500 will never be returncd
to_him. 8ir, I am"going to.ask the Honourable the Hoine Member a
_simple- question. ‘Under your rules and regulations ‘1 will get hack my
Rs. 500-or ‘1.must have got'it . back ndreudy because I.teok the vath yes-
‘terday. But this unfortunate Mr. Bose has been prevented. from takirg
his oath and the Home Member of the Government of Bengal or wheever
it is, has got his Re. 500. Are they going to pay interest-on it? What
, are they going to do with that amount.? -~ Are there any regulations framed
by the Home Member for that or is the Home Memnber going t6 - divide
the amount amongst ourselves? Here is an anomaly, here is a case that
requires attention. Now, he was detained without trinl. There may havo
been very good reasons for having detained him, and ‘there may still b2
very good reasons for detaining him. T am not going {o express auny
opinion one way or the other. But surely when he becomes a Member of
this Honourable House we have a right to be satisfied that the redsons
_for his detention are of such a substantial character and that his.deten-
tion shall continue. How is the Government going to satisfy us?" Now,
“We arc also a party .to this detention (hear, hear). Before he was electe!l
and before this Assembly met, it.was Government alone. 'We mnow. be-
‘come a party to his detention, he being a Member of this House. Tf fie
‘Thas been allowed to stand and if. he becomes a Member, then surely the
Government must satisfy us and give us a. satisfactory explanation that
his detention is on reasonable grounds and that even there.is a reasonabie
-suspicion of his being . dangerous character. Not a single Member. of
Government has risen up to now to give that. explanation. 1f Govern.
_ment would only convince me that Mr. Bose without a trial is still de-
setving of detention in the interests of this country, in the interests ot
Iaw and order and what is still more, in the intercsts of the lives of the
people of Bengal, I will be ready, so far as 1 :un persanally concerped, 1
allow Mr. Bose {o continue under detention. But if the Government is
not prepared to convines me. and to bring before us facts and figures t.»
show that-their action is justifiable, then T shall demand his.release or. his
trial. It is no use continuing to discuss this question of privilege. Thers
18 no such privilege. I ask from the Government an explanation for
detention, -the reasons. for his detention, or demand. his release. Or, if’
I may, I will make another suggestion to.Government. I understand that
the papers in such cases are generally placed before two Judges before
the detention of any man continues much longer. Will Government: b
B
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prepared to take into their confidence two or three Honourable Members
of this House? We have got amongst us very eminent lawyers, law-
yers who could have been on the High Court Bench of any Province with
credit to the High Court and honour to themselves. Will Governmeunt
be prepared to take two or three Members of this Honourable House into
their confidence and place before them all the papers relating to Mr. Bose
and let them advise us as to whether this man, Mr. Bose, should continue
to remain in detention.

Mr. Chairman (Lieut.-Colonel Sir Henry Gidney): Order, order. T
~must draw the Honourable Member's attention to the remarks I made
before this debate opened, that is, Honourable Members must confine thei
speeches to the specific question that is contained in this motion for
" adjournment, namely, the conduct of the Government as concerned with
the privileges of this House and in particular one of its elected Members.

8ir Oowasjee Jehangir: I have already dealt with that point and 1
have already stated very clearly that this question of privilege does unot
arise. I know that, but still there is a much more important factor, one
of much greater importance to this country and to the Government wnd
to the interests of Government.

Mr. Ohairman (Lieut.-Colonel 8ir Henry Gidney): I am sorry again to
interrupt the Honourable Member. I must draw his attention to tha
fact that since he has dealt with the question of privilege and since he Lag
frankly admitted that no such privilege exists, what is he now censuring
the Government for?

8ir Cowasjee Jehangir: I will tell you why we should consider furtlier
the question of censuring the Government. It is for preventing an Hon-
ourable Member who has been elected from being present in this House
and that issue is in order. It is through the action of the Governmeut
that this man is not able to come and take the oath. It is through tha
action of the Government that hie Rs. 500 has not been returned. wanb
an explanation as to how long the Rs. 500 will be detained by Govern-
ment when the deposits of all others have heen returned. .I want to
know what the Government is going to do with this Rs. 500. I want to
know when this man is going to be allowed to come to this House and
take part in the business of this House. It will facilitate the matter if
Government will undertake to take two or three Members of this House
into their confidence and in that case perbaps my Honourable friends
will reconsider the whole position.

Some Honourable Members: No, no.

Sir Oowasjee Jehangir: T think it will be in the intcrests of Government
to lay all their cards on the table and to be perfectly frank in this matter.
I would remind the Government that in a very short time, at least in the
Provinces, Honourable Members who sit on this side of the House may he
Home Members and will deal with these and similar papers before they
come to the Government of India. I submit, Mr. Chairman, that trust
begets trust and if they will set the example of trust at least with some
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of the Honourable Members on this side of tha House, it will repay them
a hundredfold more than merely giving explanations in o half-hearted
manner which nobody cen understand in this House and which sometires
are not meant to be understood. 1 would, therefore, make an earuest
appeal in the very beginning of our work wad labour in this Honourablie
House when we have the pleasure of having some of the strongest oppon-
<«nts of Governinent on these Benches to be as conciliutory as they possibly
can, to meet us half way, if mot the whole way. 1 feel confident that
if Governinent will act in. this spirit, our work will not only be successiul,.
but will result in the greatest benefits to the country and to all of us.
1 have no desire to censure the Government. But I will censure thern.
if necessary. L will have no hesitation in doing that. I would appesl to.
them that this is w good opportunity.of holding out. their nght hand of.
friendship aad to prove thut after all the (zovarn.n}ent. heve “as--good u:
Leart and as solid & heart a8 any man in India. ' (An ‘Honourable Mewi. .
ber: ““They have nane’’.) Tf they will only show us, if thev will only:
prove Lo us that the detention of .this'.man is negessary in the interesty:
of Indis herself, I, for oue, will be quite prepared to allow him to be still
<detained. Unless. they prove that, as he happens (o be a Member «f¢
this Assembly. I will be reluctantly compelled to walk into t.he lubbv with -
my Honpurable friends on this mda (Applauau) )

O BT

The Ebnourable sir Hem'y‘ Graik ‘(Home Memhﬂr\ Sir,” while T am
glad that this debate has for the most part, not altogether, but for the
most part, remained on the higher level as direeted in vour ruling-freim
the Chair, I cannot feel that I can conscientiously congratulate the Q.
gress Party on ite logic.or on: ‘the way it has presented its case. Ihe
motion purports to adjourn the Fouse, that is to censure the Government,
on ‘the ground that it has gravely mfrfnged the privileges ‘of this Hous:,
‘The first two speakers in spite of repeating each other's argumients cn-
tirely falled to show that there ere any such privileges or that they have
been infringed. My Honourable friend, the Leader of the House, seemed
to me, though I am a lavmen and he is a Jawyer, to have completely
demolighed the theory that there has ever been, in fact, any privilege tud
therefore that there eould have been any breach of that privilege. There-
upon the Honourable the Leader of the Opposition, having been shown,
I presume, to his own satisfaction, that there was no question -of a privi.
lege -of this House which is the only thing referred to in the motion, fril
back on a vague expression which,~—I took dowu his words,~—he ealled ‘‘an
imnplieit privilege inherent in the position’’ to which the gentleman in
question has been elected. That is 8 very vague term and I think the
Honourable Member as a lawyer will agree with me that it does not con-
note. any:legal .entity at all, and it is not certainly what ia referred f: in
the motion before the Heouse.-. The Congress speakera were, it seemel to
me, floundering in a hopeless morase of illogicality, when who should cone -
to their rescue? Who should be the fairy queen who comes and bolds
out the helping hand? My Honourable friend, the Member from Rom-
bay. With one hand he pulls the Congress out of the bog,, with, the .other
he extracts from his pocket a megnificent specimen of the red herring
which he draws across the trail and he attacks Government, not for
doing anything that infringed the privileges of this House, which he_ad-
mits do not exist, but for not rapeahng this obnoxious htW. the Regulaficn
of 1818. -

B2
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Mr. M. A, Jinnah: That is not correct. I never suggested that this
‘Act should be repealed. T said, the Act ‘s there; you have used the Act,
but you nre usiryg it in puch a manner that 1 am entitled to pass a votc
of censure on your conduet.

Ths Honourable Sir Henry Oraik: I am sorry; the lnst thing 1 warited
wag to inisinterpret the Honourable Member and I will eertninly acuept
his own words. His red herring was not the repeal of the Act but the
way in which Government had used the Act. Well, 8ir, on a suitailc
oceasion, I nm perfectly prepared to justify the use, the very sparing use,
that Government have made of this Regulation. I should be guilty of
anticipation if I did so now. We have on the notiee paper motions for
the repeal of this Regulation; we have in faet a Bill for the repeal of {his
Regulation itself on the notice paper, and so even if time permitted !
should be guilty, as T said, of anticipation if I took that ground now. My
Honourable friend was assisted by the Honourable Baronet from Bombay.
He drew out of his pocket not another equally magnificent specimen cf a
red herring but what I may only deseribe as » somewhat small sardine.
The five hundred rupees deposit about which he showed such anxiery ard
which he seems to think I have in my pocket. Now, Bir, he has mis-
quoted the rule about the return of a Member’s deposit. He says it can
only be returned to him when he takes the oath. If he had read the
rule, he would find that there are two sets of contingencies in which the
five hundred rupees can be returned to the Member who has deposited it.
The first is, after he has taken the oath or affirmation; the second is:

H |
“In pursuance of a direction by the Governor General in Council for the ceturn of
the deposit despite the fact that the said oath or nflirmntion has not been taken."

T.et me assure the Honourable Baronet that I will make it my busi-
ness to advise the Governor Genernl in Council to make an order for the
return of that five hundred rupees. 1 hope my Honourablg friend's
unxieties on that account will now be assuaged. '

Now, 8ir, T have been asked to justify the action of Government in
detaining Mr. Sarat Chandra Bose. At the proper time I am perfectiv
prepared to justify that up to the hilt. This. 8ir, is not the proper timne
and under vour ruling this debuate is not to stray on to that ground. 1f it
did, I for one would not regret it because I believe I can make out a per-
feetly good case. T have no doubt whatever thal some time in the course
of this Session an opportunity for debating the justification for his deten-
tion will arise and, a8 T say, at the proper time I ghall be only too glad
to meet that cuse and I shall be perfeetly frank and lay the material he-
fore the House. But at present, Bir, as I am sure vou will be the firet
to agree, I should be infringing your ruling if I took that line and T shall
be throwing into the middle of this comparatively harmonious debate an
apple of discord aimost as large as my Honourable friend’s red herring

Sir Oowasjee Jehangir: That is o very easy way of getting out of it.

The Honourable Sir Henry Oraik: If the Chair will allow me, T have

got the. material here and I will do it now. But I could not do it in 15
minutes, '

Mr. Ohairman (Lieut.-Colonel 8ir Henry Gidney): It is the Chair's
order thy no such extraneous matter should be discussed on this metion
and the Honourable the Home Member is quite in order.
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Mr. M. A. Jinnah: In that case the motion ought never to have becn
admitted.

Sir Cowasjee Jehangir: 1f there was no privilege why was it admitted ?

Mr. M. A. Jinnah: Now it is sought to be 1nade out that there is no
question of privilege. And that is why I asked that question in the m-n-
ing. If you had said to me that the word ‘‘privilege’ is used in tlie
technical sense according to the Parliamentary practice, I would have us-
once said that there is nothing to discuss.

Sir Cowasjes Jehangir: Let us discuss it.

The Honourahle 8ir Henry Oraik: It is not a thing that can be dia- .
cussed in the half hour that remains.

Mr. M. A, Jinnah: T can assure the Honoursble the Home Member .
that unless he justifies the Government position I shall be bound to vote
against him.

The Homourable Sir Henry Oralk: Although the Honourable Member
will vote against Government for having infringed the privileges of this
House. . . . . ..

Mr. M. A. Jinnah: No.
The Honourable 8ir Henry Oraik: That is the motion before the House.
Mr. M, A. Jinnah: 1 do not agree; it is the conduct of Government.

The Honourable Bir Henry Oraik: I am afraid that even at the ris'
of losing the Honourable Member's vote. . . . .

8ir Oowasjes Jehangir: Is the Honourable Member ready just now
to give the explanation?

The Honourable Sir Henry Oraik: I am perfectly ready now if time
permits, but I cannot do it in the five minutes that remain for me,

Mr. Chairman (Lieut.-Colone] Sir Henry Gidney): Order, order. That
would introduce s matter so controversial and so lengthy that it would
occupy more time than we have left at our disposal that I cannot allow it.
Moreover, it could be moved at a subsequent date by means of a Resolution.
I, therefore, maintain that the Chair's order must be observed that all
speeches be confined to the question of privileges.

The Honourable 8ir Henry Oraik: That has been your ruling, Sir, from
the very beginning and I for one will obey it. I will give my vote on the
merits of the motion before the House which, ag I have said, is that the
privileges of the House have been infringed. As I have been convinced
that there are no privileges and there has been no infringement, I shull
have to vote aganist this motion. My Honoursble friends opposite will
;Fparently vote eagainst something which is not the motion before the

ouse.
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There was one point taken by the Honourable Baronet from Bombay.
He suid that the rules made incligible to stand as a candidate any niun
who has been convicted and sentenced to more than one year's imprison-
ment. But any other man has a right to stand as a candidate and his
nomination papers having been accepted und he having been elected, Cnx-
ernment are infringing his personal rights or his inherent rights or some-
thing like that, whatever they may be, in preventing him from attending
the House. I understand that that was the Flonourable Member's poxi-
tion. If that be so, I would ask him to consider the case of a man-uv.der- *
going a sentence of less than one year—say ten months—is perfectly
eligible to stand: his nomination paper may have been accepbed: % conld
not be rcfused: would the Honourable Member claiin that he raust be
released from jail in order to attend his parliatheéntary ' duties? - 7

. Bir Oowasjee Jehangir: Certainly not: that would pot be the lauwv:, th
would infringe your rules. o Toehen

at
The Honourable Sir Henry Craik: Quite so: but then you claim becauss -
the man is imprisoned and because he is eligible that he must.be et
oub. ) madtdad i
S e i S

Ch S.lr Muhammad Yakub: The Honoursble Member should address .'t-he'
air. L

~ 8ir Qowasjes Jehangir: May I point out what I ssid? I eaid it is a
question . . . .. '
Mr. S. Satyamurti: On a point of order: this is becoming a conversation
between, the Honourable the Home Member and .the Hgnourable {fember
from Bombay: I respectfully submit that the Cheir should be addressed.

Mr, Chairman (Lieut.-Colonel 8ir Henry Gidney): Order, order; will
the Honourable Baronet from Bombay address the Chair?

Sir Cowasjee Jehangir: Yes: what I meant to say was that it is incon-
sistent to have a rule which debars a man who has been convicted for a
year and has paid the penalty of the law from standing for this Aasem.blv
and to allow & man who has been detained for three years under a Regu-

lation from standing. I say it is an inconsistency which Govénment
ought to explain.

Mr. Ohairman (Lieut.-Colonel Sir Henry Gidney): Is this a speech or
is it a question?

8ir Oowasjee Jehangir: I was explaining what T meant o the ﬁoﬁo{lr-
able the Home Member.

The Honourable Sir Henry Oraik: I quite admit that there is un
anomaly in the rules, and if it offends my Honourable friend's seuse f

unity, I will see whether it is not possible to get the rule in that particulur
respect amended. ' '



MOTION FOR ADJOURNMENT, 97
Sir, I really have nothing more to say. I have shown, I think conclu-
sively, that ®is motion rests on a foundation of sand. It seeks to censure
the Government for seriously infringing the privileges of this House, and
it has been shown by the Honourable the Leader of the Houge that thcrs
is no such privilege: it was shown conclusively eight years ago by my
predecessor that there was no such privilege and wherc there is no privi-
lege there can be no infringement. I have no doubt that the Opposition
will vote as one man in favour of this resolution and it is quite vpossible
that they will be suecessful; but though the victory may be theirs in the
division lobby, I think no impartial person who has listeped to the de-
bate can deny that the victory in the debate wili unquestionably have
been ours. '

Mr. 8. Satyamurti: Sir, I move that the question be now put.

Mr. Ohairman (Lieut.-Colonel Sir Henry Gidney): The question is
that the question be now put.

The motion was adopted.
Mr. Chairman (Lieut.-Colonel Sir Henry Giduney): The gquestion is:
““I'nat, the House do now adjourn."

The Assembly divided:
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The motion was adopted

. The Assembly then adpurued till Elev;eﬁ‘of':'the_ Clock on Thuréday. the

24th January, 1933.
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Lal Chand, Captain Rao Bahadur
OChaudhri

audhri.
Mehr Bhah, Nawab BSshibzada Bir
‘ayad Muhammad,
Metcalfe, Mr, H. A, F.
Milligan, Mr. J A,
Monmth Mr. J.
or n, Mr. G.
ji, Mr. N, R,
Mukheqes, Rei Bahadur Sir Batya

Munﬂ'sr Khn.n . Khan Bahadar
Nawab. :
:i;nvnr g‘il:e C. Gowndnn .
qVvee, rabls Bir nk.
Oweﬂ’Mr H&&m - '“ * ”
Rmsmnn Mr

B o

Rajah,

Rau, Mr ‘PRI

Harma, Mr. R, 8.

Scott, Mr;.J. ARamaay,

Scott, Mr. W. L/

Sher Mubammad Khan; Caghain

Sardar.’
Siddique Ali Khau Khan Bahib
Nawab.

m‘%mgh Mr. Prul.’;vumna Pruhad

Sircar, The . Honourable Sir
Nripendra. -

Sloan, Mr. T,

‘\\\lrhmbn.nk Mr. B. W.

Tottenham, Mr. G. R, F
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