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Sixteenth Loksabha

an>

Title: Combined discussion on the Statutory Resolution regarding
disapproval of Commercial Courts, Commercial Division and Commercial
Appelate Division of High Courts(Amendment) Ordinance, 2018 and
passing of Commercial Courts, Commercial Division And Commercial
Appelate Division of High Courts(Amendment) Bill, 2018 (Resolution
Negative and Bill Passed).

HON. DEPUTY SPEAKER: Now, let us take up Item Nos.13 and 14
together. Shri N.K. Premachandran.

SHRI N.K. PREMACHANDRAN (KOLLAM): Sir, I beg to move:

“That this House disapproves of the Commercial Courts, Commercial

Division and Commercial Appellate Division of High Courts
(Amendment) Ordinance, 2018 (No. 3 of 2018) promulgated by the

President on 3¢ May, 2018.”

THE MINISTER OF LAW AND JUSTICE AND MINISTER OF
ELECTRONICS AND INFORMATION TECHNOLOGY (SHRI RAVI
SHANKAR PRASAD): Sir, I beg to move:

“That the Bill to amend the Commercial Courts, Commercial Division

and Commercial Appellate Division of High Courts Act, 2015, be
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taken into consideration.”

Sir, today is a very historic day when I am moving the Commercial
Courts, Commercial Division and Commercial Appellate Division of High
Courts (Amendment) Bill, 2018. This Bill is a larger narrative pursuant to
ensuring India’s performance in ‘ease of doing business’, ensuring quicker
adjudication of commercial disputes. Most importantly, a proper pre-

litigation mediation is being involved in doing this.

First of all, I would like to share with this hon. House the importance
of ‘ease of doing business’. Ease of Doing Business is the ranking given by
the World Bank based on what type of criteria you have for enforcing
contract, for tax compliance, for regulatory compliance etc. I am very

happy to share with the House that when we had come to power, we were

at 142nd place in the ranking and now, we have jumped 42 points and India

0™ rank as far as ‘ease of doing business’ is concerned.

today is at 10
Everything has been done with the cooperation of the House, reform

measures taken, good governance and transparent governance.

Sir, we had come with the Commercial Courts, Commercial Division
and Commercial Appellate Division of High Courts Bill in 2015. When
this Act came into being, we had given an exception. What was the
exception? We have two systems. Delhi High Court has original
jurisdiction and so has the Bombay High Court, Madras High Court,
Calcutta High Court and Himachal Pradesh High Court. Therefore, they
were given exemption. The suit had to be filed there in the Commercial

Appellate Division. In the rest of the country, as you know, whether it is in
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Patna, Raipur or Bhubaneshwar, a suit even of Rs. 5,000 crore will be filed
in the district court. Then, i1t goes to the High Court.

Sir, we had kept the original pecuniary jurisdiction at rupees one
crore in the High Court and, say, in Mumbai, it was Rs. 50 lakh and
somewhere else, it was Rs. 25 lakh and like that. Now, a question arose
whether we are discriminating between a small commercial dispute and
giving fast track adjudication only to the big commercial disputes. India is
a huge country and in this huge country, we must have adequate space for
fast track adjudication of commercial disputes so that the person can take a

call to remain there or not to remain there.

Sir, kindly see the whole issue of partnership disputes. It is, again, a
commercial dispute. Supply is a services’ dispute. They keep on lingering
and lingering. It also impacts the financial health of the country. I only
need to share with this House that India today is becoming one of the
topmost economies of the world. As per the World Bank and the IMF, the
largest amount of FDI has come into India. India today 1s being toasted as

an important economic engine of the overall global economic narrative.

Good governance is also an important component of an economy.
Good governance is not only of ordinary civil disputes, criminal disputes,

which must be given a focus, but also of commercial disputes.

Sir, if you see the original Act, we have given a very expansive
definition of what a commercial dispute is all about. After I hear my
distinguished friends, hon. Members of this House, I will elaborate that by

way of an initial comment.
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When we came with this amendment, we said °....bring it to rupees

three lakh from rupees one crore, but we must give latitude to the State
Government and the High Court to take a call so that the amount of rupees
three lakh should not become completely a base parameter for that.” For
instance, in Uttar Pradesh, Agra can have more litigation of commercial
nature. Maybe, Badaun may not have. The State Government may take up
a proposal to club three or four districts together. In Tamil Nadu, there are
many areas which are commercially very viable. There will be a higher
number of commercial disputes in some areas while in some other areas,

they may be in a smaller number.

In case of Maharashtra, Pune area has more commercial disputes
than other areas. Then we came to the conclusion that a State Government,
in consultation with the High Court, can create commercial courts as

required.

[ thought, I must convey to this House the total number of
Commercial Courts. Sir, at present, there are 214 Commercial Courts in
the country and there are 25 Commercial Appellate Divisions in 16 High
Courts; 12 commercial divisions are there in other High Courts. A total

number of 2164 cases of the value of Rs.1 crore and above are pending.

When we were drafting the law, there was a question. Suppose, there
1s a commercial dispute of Rs.5 lakhs, should we go to the High Court for
appeal? In this law, what we have done is that there will be an Appellate

Division at the district level for a smaller dispute.

The most important thing I would like to share with this House 1s

that we must promote pre-mediation resolution of disputes. Suppose, two
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partners have fallen out. If, by the intervention of mediators, the disputes
can be resolved, we must give a chance for pre-mediation resolution of

disputes.

Sir, one thing I would like to share with this House is that this is the
most important commercial law initiative perhaps in the entire world
where pre-mediation initiative has been given a very important focus.
Suppose one partner has run away with all the profits. Then we need
interim protection from the court. Therefore, the law says, ‘except in the
case of urgent interim relief, every commercial dispute must go to the
mediation first’. Three months’ period has been prescribed. First, you
should use it. If you are not able to resolve, then come to the court.

Therefore, pre-mediation litigation resolution is an important milestone.

Sir, one thing I would like to share with this hon. House is that [ am
not creating any new mechanism of mediation. Under National Legal
Service Authority, mediators are there all over the country. We are making

use of their services.

Sir, [ only want to inform this House that there are 408 Alternative
Dispute Resolution Centres in the country. There are 577 Mediation
Centres; 11027 mediators are there. There are 4588 judicial officers as

mediators. Therefore, a huge number of trained mediators are available.

We have also a provision of 48 hours training of new mediators. I
want to share my experience with this House. Suppose, some retired
Secretaries of India want to become mediators, let us use their services.
Some retired CEOs of banks want to become mediators. Suppose a public

man, for example, Members of Parliament wants to become a mediator as
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pro bono, we should welcome it. They can go to the crux of the matter

because of their vast experience and ask the parties to resolve the dispute.

Therefore, in commercial disputes, this enormous focus on use of

alternative dispute mechanism forum is a very important component of this
Bill.

But I would like to dwell upon the larger narrative/perspective behind
all these things. A speedy resolution of dispute is also a part of good
governance. If we have to have good governance, we must have

mechanism for speedy disposal.

Sir, in the morning, I had an occasion to address the first question on
the issue of access to justice and alternative dispute mechanism. We are
also doing a lot of things in this regard. I would like to share with this
House my opening comment on this. Let us take the case of appointment
of High Court judges. We have increased the number. You were the hon.
Deputy Speaker during 2014-15. Due to NJAC, the entire formula had
been stayed except a few. We have our reservation with that. But once
that decision came about, what did we do? We appointed 126 High Court
judges which was the highest in the last 30 years.

In 2017, we had appointed 115 High Court judges. In 2018, we have
appointed 34 High Court judges; we have sent 126 judges to the Supreme
Court Collegium for appointing as judges. Sir, by this year’s end, by God’s
willing, we will cross the highest number of appointments of High Court
Judges ever in one year. The judges of Supreme Court have been

appointed. About 300 to 400 judges have been confirmed.
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Sir, I can anticipate the questions of my distinguished friends about
subordinate judiciary. There also, we have given infrastructure where
about 5,000 vacancies are there. Many of the persons present here are
aware of it as I had mentioned it. While debating this issue on Commercial
Court, I am going to urge the High Courts and the Supreme Court of India
to ensure that these 5,000 vacancies of the Subordinate Judiciary are also
filled at the earliest. I am saying this because we do not have any power
nor the State Governments have any power in it. Many High Courts
conduct their examination themselves or upon their recommendations the

State Public Service Commission does it.

But what I said in the morning, I will say the same thing in my
concluding comment while moving this Bill. If we need to have access to
justice, then we must have competent judges -- well trained judges. Today,
the National Law School is producing a good number of advocates, but my
Government is equally committed to the deprived sections of India,
namely, the SCs, STs, OBCs and minorities who also must get proper

exposure in judiciary and proper training.

I think that the Subordinate Judiciary is the best place for this. Let
there be a centralized examination. But what i1s important is that we want
to showcase to the world that even in small disputes of commercial nature

legal system is available to fast-track that proceedings.

This 1s how the whole architecture 1s there. I suppose that the entire

House will support this Bill fully. Sir, [ am grateful for this opportunity.
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SHRI N.K. PREMACHANDRAN : Sir, I rise to oppose the Commercial
Courts, Commercial Division & Commercial Appellate Division of High

Courts (Amendment) Ordinance 2018. ... (Interruptions)

SHRI RAVI SHANKAR PRASAD : Sir, can I say something on a lighter

note? Mr. Premachandran is a very good friend of mine.
HON. DEPUTY SPEAKER: He is a good lawyer.
... (Interruptions)

SHRI RAVI SHANKAR PRASAD : He has been together with me in the
other House also. But I learnt to my dismay that in the last four years he
has not supported any Bill. I think that for this Bill he should make an

exception.

SHRI N.K. PREMACHANDRAN : I fully agree with the hon. Minister,
but I am strongly opposing the Ordinance route of legislation. I have not

spoken about the Bill. I will come to it at a later stage.

In this Monsoon Session, this august House is discussing the fifth
Ordinance, and Statutory Resolution has been moved against all these five

Ordinances.

THE MINISTER OF STATE IN THE MINISTRY OF
PARLIAMENTARY AFFAIRS AND MINISTER OF STATE IN THE
MINISTRY OF WATER RESOURCES, RIVER DEVELOPMENT AND
GANGA REJUVENATION (SHRI ARJUN RAM MEGHWAL): One

more is remaining to be discussed.
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SHRI N.K. PREMACHANDRAN : Yes, the National Sports University

Bill 1s remaining, which is also listed for discussion today.

As the hon. Minister, Shri Ravi Shankar Prasad, has rightly stated in
this House that I had the fortune to move four Statutory Resolutions out of
five. I cannot understand the logical reasoning of the Government
regarding the promulgation of Ordinance one after the other. What is the
emergency or exigency or urgency in issuing this Ordinance under Article
123 of the Constitution?

The hon. Minister, in his opening remarks, has stated or has made
observations regarding the contents of the Bill. But I would like to know
this from the hon. Minister, and that is the main point that I want to
highlight in this august House. What is the urgency, exigency or necessity
or what are the compelling circumstances, which prompted the
Government to promulgate an Ordinance using the office of His

Excellency the President of India?

I know that it 1s unfair on my part to say about the significance and
ingredients of Article 123 or under what circumstances an Ordinance can
be promulgated since the hon. Minister is the best legal luminary, and he is
well aware of the provisions of the Constitution than anyone in this House.
So, I need not explain it here as it will be unfair on my part if I am
explaining it to him. Since he is fully conversant about the Constitutional
provisions and the fact that Article 123 can be applied only in the case of
extraordinary circumstances when the House is not in Session and some

urgent action is required, then only this weapon shall / can be used.
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If we go through the Statement of Objects and Reasons, paragraph
three states that :

“As Parliament was not in session and immediate action was required
to be taken to make necessary amendments in the Commercial Courts,
Commercial Division and Commercial Appellate Division of High
Courts Act, 2015, to further improve India's ranking in the 'Doing
Business Report', the President promulgated the Commercial Courts,
Commercial Division and Commercial Appellate Division of High
Courts (Amendment) Ordinance, 2018 on 3rd May, 2018.”.

So, I would like to get a clarification from the hon. Minister as to

what was the urgency to promulgate this Ordinance. That is my question.

Sir, regarding the nomenclature of the Bill, I would also like to
suggest the hon. Minister that the long title and the short title of the Bill
should also be changed. It is very difficult to pronounce it even in the court
of law. If we want to quote the Sections of a particular provision of the
Commercial Courts, Commercial Divisions, Commercial Appellate
Division of the High Courts Act, it is very difficult to pronounce. The
nomenclature of this Bill should be changed. I would like to pronounce it

as Commercial Courts Act.

The original Act is Commercial Courts Act itself which was brought
through an Ordinance. This was brought into public domain through an

Ordinance on 23

October, 2015. Yesterday also, the same point was
raised. The other Bill which we discussed yesterday also came into public
domain as an Ordinance. Subsequently, if an Act has come into existence

in the public domain through the Ordinance route of legislation, again and
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again, the amendments would also be brought through the route of
Ordinance. It 1s not a good practice of parliamentary democracy. I would
like to say that the Government is systematically undermining the
parliamentary system of our country. This is quite unnecessary to opt for

the route of Ordinance Legislation.

Let us examine the urgency of the Ordinance. I fully agree with the
hon. Minister. He has already explained that the entire purpose of the
original Act 1s to bring a fast-track mechanism for disposal of commercial
disputes for which a commercial court is established at the level of district
judge which is mentioned in the original Act and a provision of separate
division is there in the High Court. Third, a Commercial Appellate
Division in the High Court has to be constituted. These are the original
provisions of the original Act. The Ordinance is now promulgated to
amend the existing Act of 2015.

Sir, there are four important proposals or amendments which have
been brought in the Ordinance. First is to reduce the specified value of
commercial dispute from Rs. 1 crore to Rs. 3 lakhs and the parties to the
dispute can approach the lowest level of subordinate courts for speedy
resolution of commercial disputes. So, two intentions are there. First one is
that a specified value of the commercial dispute which is reduced to Rs. 3
lakhs from Rs. 1 crore and the lowest subordinate judiciary can also act

since the value has been decreased to Rs. 3 lakhs.

Second is about enabling the State Governments to constitute
commercial courts at the level of district judge in respect of High Courts

having original civil jurisdiction. As the hon. Minister has rightly pointed
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out, Delhi, Mumbai and Chennai High Courts have original civil
jurisdiction. At the level of district judge, commercial appellate

jurisdiction is given. That is also a good suggestion.

Third 1s about enabling the State Governments to constitute
designated commercial appellate courts at the level of district judge to
exercise the appellate jurisdiction over the commercial courts below the
level of district judge. That means for all the commercial disputes coming
before the subordinate courts of the district court, appellate authority will

be the district judge for which this Amendment has been brought.

The fourth one is to provide compulsory mediation before institution
of a suit. I fully agree, this is the positive outcome of the Bill. The best
thing that the Government has done 1n this Bill is the last one, 1.e. chapter
3A, that 1s an amended chapter incorporating Section 12(a) by which the

mediation before the institution of a suit is a welcoming step.

Sir, I would like to know from the hon. Minister as to what is the
urgency in giving effect to these four amendments. Was there any urgency

or any compelling situation prevailing so as to promulgate the Ordinance?
Is it in order to give effect to these four Amendments from 315" May,

2017? What are the instances which have happened after 315 May, 2018

till the commencement of this Session?

Sir, regarding the Bill, I have certain reservations and I am seeking
some clarification from the hon. Minister because I am not fully aware of
the impact of this Bill. When the commercial courts are being constituted,

what would be their impact? It is not very clear as far as I am concerned. I
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am not opposing the Bill in toto but I have some reservations regarding the
spirit of the Bill.

Today morning the hon. Minister answered a question about the
pendency of cases before the Supreme Court and in subordinate courts.
Arrears Committees have been constituted to reduce the number of
pending cases. In 24 High Courts, Arrears Committees have been
constituted. The Government is also trying and initiating action to
minimise the pendency of suits and litigations before the courts of law.
When we are making complaints regarding pendency of suits in various
courts, we the Parliament and the Government have to keep in mind that
we are further overburdening the judiciary by making enactments one after
the other. While we are making new legislations and making new areas of
litigation, we are not creating the proportionate judicial infrastructure. New
courts are not being constituted. At a time when courts are overburdened
with pending litigations regarding civil, criminal and many other cases, we
are designating our courts as Commercial Courts, Commercial Divisions
and Commercial Appellate Divisions of High Courts. Giving preference to
these cases will definitely adversely affect the other pending cases. That is
the first reservation which I would place before the hon. Minister.
Particular courts are being designated as Commercial Courts and certain
Divisions of High Courts will be designated as Commercial Divisions and
certain High Court Benches will be designated as Commercial Appellate
Divisions of the High Courts. When you are doing all this, what will
happen is that the courts have to give preferential treatment to these cases.

It will then definitely adversely affect the other cases which are pending
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before the court and the pendency of the litigation will increase. That is the

first reservation that I have.

Crime 1s an offence against the State. Commercial disputes are also
there. My apprehension is that when a criminal appeal which is being tried
before a High Court Division or High Court, what will happen to the
criminal appeals when such a High Court has been designated as a
Commercial Court of Appellate Jurisdiction? When there is a long
pendency of criminal appeals under High Court jurisdiction, at the same
time we are designating that particular court as a court of appellate
jurisdiction for commercial disputes, definitely the pendency of cases will
be more. That is why I would like to say that indirectly it is affecting all
other pending cases because you are giving preferential treatment to the
cases of commercial disputes on the ground that ease of doing business is
the prime motto of the Government. On that basis the Government is doing
this. On that I would like the Minister to clarify.

Mr. Deputy Speaker, Sir, you may kindly see that there are so many
special courts. Day before yesterday we were discussing the issue of
trafficking of women and children. There also it was said that special
courts will be constituted. We are actually not creating special courts, we
are only designating the existing courts which are trying the offences, as
special courts. That is the problem. That is why I say that whenever the
Government comes with a legislation as a result of which there is
possibility of increase in litigations, proportionate increase in judicial
infrastructure has to be made. The number of courts, the number of
judges, etc., should also be increased proportionately. Otherwise it will be
affecting the other pending cases adversely and those cases will be the
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cases of the poor people in the country. We have the juvenile courts of

justice, SC/ST atrocities courts, family courts and many other courts.

Sir, the Government is reducing the specified value of a commercial
dispute from Rs.1 crore to Rs. 3 lakh. I would like to ask the hon. Minister
whether he has conducted any impact study on this. Suppose Rs. One crore
1s the specified value of the commercial dispute, you are decreasing it to
Rs. Three lakh. In section 2(c), there are 22 items which are relating to the
commercial disputes. Supposing all these 22 items of disputes in which the
quantum of the specified value of the commercial dispute comes to Rs.
Three lakh, our courts will be flooded with petitions of commercial

disputes. What will be the fate of other civil cases?

This commercial dispute, according to me, 1s just like a civil dispute.
What is the significance of it? If the value is Rs one crore and above, we
can understand because the pecuniary jurisdiction will be increasing. Here
in this case, what will be the impact? Suppose if it is being done, to my
knowledge even a munsif court or even a magistrate court, subject to the
pecuniary jurisdiction, can be declared or designated as a commercial court
because of which other cases will suffer. When the specified value of the
dispute comes to Rs. Three lakh, almost all the disputes relating to the
commerce will be within the purview of the definition in clause 2(¢) that is
commercial dispute. Courts will be flooded with commercial disputes and
thereby all other cases and disputes relating to various subjects will be
insignificant or irrelevant in a court of law. So, I could not understand the
logic of reducing the specified value of a commercial dispute to Rs. Three
lakh. The hon. Minister has just stated that by doing this, poor petitioners
will be able to file their petitions. For this, civil remedy is there. They can
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very well approach the munsif court or the concerned court so as to redress
their grievance. Suppose A is having an agreement with B and there is a
violation of agreement and the specified quantum is Rs. 3 or 4 lakh, he is
getting a preferential treatment to go to a commercial court and get the
redressal at the earliest. What about other individual transactions of civil
nature? The preference which is being given is illogical and there is no
reasonable justification to have this preferential treatment to this particular

commercial dispute.

[ fully agree and accept the new proposal of pre-institution
mediation and settlement for which a new chapter has also been brought
in. I fully agree to it and I congratulate the Minister. This is the best course
of action because we are having the Legal Services Authorities Act and it

is functioning very well. So, the pendency of litigations can be reduced.

When all these amendments and enactments are being done to
achieve the goal of ease of doing business and to accelerate the economic
growth and improve the Indian justice delivery system, my humble
submission to the hon. Minister is that acceleration of economic growth
should not be at the cost of the common man. When you are giving
preferential treatment in the adjudication of commercial disputes that is the
disputes of business people, delivery of speedy and effective justice to
other sections of the society should not be compromised or should not be
suffer. Since there is no urgency in issuing an Ordinance of this nature, |
oppose the promulgation of Ordinance and I support the Bill subject to the
reservations and apprehensions which I have already made and for which I

am seeking clarification. With this, I conclude.
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HON. DEPUTY SPEAKER: Motions moved:

“That this House disapproves of the Commercial Courts, Commercial
Division and Commercial Appellate Division of High Courts
(Amendment) Ordinance, 2018 (No. 3 of 2018) promulgated by the
President on 3rd May, 2018.”

and

“That the Bill to amend the Commercial Courts, Commercial Division
and Commercial Appellate Division of High Courts Act, 2015, be
taken into consideration.”

AAch Aenel Jd @ el : 3meoiy sureger S, sgd-agd
Tegdle, foh 3T HST SATTHTAH IeTeld, 3T AT hl SATGAT A
f3faset 3R caraaRa e fBfaaa @reys) fafaTs, 2018 )
dTelet &bl Hlapl [GAT| ... (Interruptions)

SHRI MALLIKARJUN KHARGE (GULBARGA): Hon. Deputy Speaker
Sir, this is the privilege of the Opposition. You should give chance to the

Member from Opposition to initiate the debate; he is ready. Every day, the
initiation goes to the ruling party. The concerned Minister has already
made his comments. They can wait. At least you can give the chance to the
Opposition. Always this has been done and you are doing it. I don’t know
why you are doing it. Since yesterday, this has changed.

SHRI ARJUN RAM MEGHWAL: Sir, there 1s a mention here that item
Nos. 13 and 14 may be discussed together. ... (Interruptions)

SHRI MALLIKARJUN KHARGE: We are not objecting to that. When the
hon. Deputy Speaker said that, we kept quiet. ... (Interruptions)
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Our submission is that the initiation should come from this side. ...

(Interruptions)

HON. DEPUTY SPEAKER: You raised this yesterday also. So, I want to

say something regarding this.

... (Interruptions)

HON. DEPUTY SPEAKER: Smt. Meenakashi Lekhi, you may continue

now.

A FHemal F@ (7 o) : IUTETET ARG, TG FeleT IeTAd
SITUT 3R AT AfAfaf&aT & ST H TTHALT ST Sl Teh hIfAA
g feeell AT 71 Shog; § | HS 97T & o T8 HET <Al & f&dl 3i”
SHTEAT § ST3T §37 & STeT SAMIR &, TeT faamg &l Sie-oid 3T 3R
IR S¢dl dl Tg Ueh ATHATT YTshaT & o agi-agr fadrg 8ff S¢amm| 3o
g« TaaTeT &l g1 Tel dlieh & [H9eRT X Toh, ST cgaedr HT g 21
H @31 AT gref|

TRTSERT TR IR Y 39K &F ST & &g H Shlg ST91ST gidl g, af
dos ¢8 PSRl (s@euda.ﬁ)ﬁmﬁaﬁwwa?mﬁa?ﬁg‘éﬁ
fSraes SIRT 3o faarel & Forstram S Hehel 81 B R W S«
SITATIRAT & &g 39X TIPR & T AT 39T H his AT STTST g9 AT
fordT 8 fohear & TadTe 3cdeot 811 dd UET STaTUT I Sleh hial o Tl
§H Ueh FHRIA cHaEAT STl g1 gTel fthotglel H & 0H Hlelal G A
deol 910, I a8 TufAfthes RIS Tee g a1 3fdees Tee g1, darH
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AT ST T ST ITAT AT S H SATIR ST STIEAT Sh g Th| 34T
SATITReh SYaEUT I Seh ¥l o Tl 2015 H Ueh HlefeT 31T, Ti@RT
gTS IcH o TFe & AT &7 37| 38F 3T 815 dled H HAR Ferr
TR I TGRS TeTldl T TUTIAT el I cgaedT AT| FT TR
g1s &IcH U &, et 9 ARSear SgRfwers § o fdeel 81s 1
HR s A g5 HICH & T6T W T SYRTSFAT 3ucret gl gl S
SIATYT I Soh T A Aol I o7 TadTel bl TATCT el o [T 3T
ShleleT ST FTaeiTeT fohaT arT g | &or 7 fa¢Rf fovaer ¢ 181 81 FDI is on the
high. FTARITE ffearre o ¢ T & 3R AR eeiet # off giig &
T 81 38 & ToId fagelt fAdersnt @ gArdy Sf3edy 3R gAR ofera
frea it v gHRIcHs i &, 39 €A1 & Ig U 38T $eH gl
g5 e H gadide Bdied 38 & IUR W ddA15 35 &l
IIaaTe Bdete 31K el Bdiaa & 7387 & #5 & #Agla & 2018
H 3 S Sl oITAT IRT AT, SHfched S TNYT AT HoA ¢ Toh Fgaq™g
Bl Y T T HAT I Toh | A TIEST o TG 91 g el g o gH
ST 3T g7 TaoTad o YTehaT 7 GUR i g1 130at Ifehar & g 1007
ket o g €, et 318 & 3ife gArdr Yoot 3R ¢, v dew
§H QU i 7 & T | $7 3T 3591 faoard & g3 {fmar st § 3
dos da & S Faisfewsad WA g, 30 WiHded & dgd Ig T
FcH G|

Repeatedly, Shri Premachandran has asked as to why the jurisdiction
has been brought down to Rs.3 lakh instead of Rs.1 crore. The answer to
that is, when a study was made - it nearly takes about four years, 1420
days, to resolve any smallest commercial litigation - as per 2013 record,

32,656 civil cases were pending in various High Courts and 52 per cent
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were commercial disputes. When he is talking about reduction in the
number of cases and benefit to common man, traders, small traders are also
common people. They also help in the growth of GDP. Their pain needs
to be resolved so that the circulation of money is increased.
Premachandran ji asked as to whether there 1s any study made. I would
like to say that yes, there is a study and as per that study in 2013, 32,656
cases are pending and 52 per cent of that litigation happens to be the
commercial disputes. Most commercial disputes, especially of high value,

have an impact on the financial investment and economic activity in the

country.

Sir, the Law Commission in its 2539 Report, submitted in 2015, also
recommended quick disposal of commercial cases and commercial
disputes which require special expertise. There are lawyers who can
practice on all sides. But, you get trained in certain format and under this
particular aspect the commercial courts have been separated. This Act of
2015 was enacted to fast track the disposal of high value commercial
disputes by establishing Commercial Courts at the district level and
Commercial Divisions and Commercial Appellate Divisions at the High
Court to adjudicate upon commercial disputes such as disputes relating to

construction and building contracts and goods and services as well.

Now, what really has transpired in December 2017? As has already
been mentioned by the hon. Minister, in December, 2017, the Government
had established a total of 247 commercial courts across the country. But,
the non-exhausted list of 22 disputes, termed as commercial disputes, has
also been brought in. To increase the efficiency of the system, there are

still many enactments and many things which we need to correct and this
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is just one part of the correction to improve the ease of doing business. By
bringing the jurisdiction to three lakhs, we will actually be bringing
judicial accessibility to a wider audience and to a larger number of people.
By making it available to a larger number of people, we will be resolving a
larger number of disputes. It 1s in this context that the jurisdiction has been

reduced after studying the data in detail.

This particular amendment has been brought in with the specific value
which was determined under Section 2 (1) (i), where the minimum
pecuniary jurisdiction is mentioned, which was one crore earlier before the
Ordinance, now it has been brought to three lakhs. This jurisdiction will

initiate more such disputes to have a faster disposal.

As I have mentioned earlier, under the Charter, there are Charterered
High Courts and non-Chartered High Courts. So, certain original
jurisdictions are vested with certain High Courts and not with every High
Court. This was one impediment in establishing commercial divisions. So,
there was a bar of some sort. To do away with the bar, this particular
enactment has been brought in and this is another major change which has
been brought in through this particular Bill.

The third aspect of the commercial appellate court is that normally at
the District Level, either a District Judge or a Judge below the level of
District Judge, will be notified as the Commercial Court Judge. Then the
appeal need not go to the High Court. The appeal can go to the District

Judge. That is also a part of this particular enactment.

Now, I come to mediation. A completely new chapter has been added.

I think we must welcome this particular aspect. The most pre-litigation
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mediation, which was non-existent and specially keeping the commercial
disputes in mind, I think, this is a leaf we have taken out of the Italian
Jurisdiction. In Italy, there has been a study that the efficacy of the system
has been maintained and we have tried to replicate that by introducing this
particular chapter in the entire Act. This chapter makes a couple of
changes. First, it puts a time limit on the mediation. It is in three months in
which a mediation process has to end. Second, in case where both sides
agree and where both sides are in agreement, the mediation period can be
extended by two months and that also has to be in writing. Third, whatever
is decided in this particular mediation process, will be treated. Otherwise
we have to move to the court in suit to make that particular order as a
compromise and an agreement between the parties. Now automatically, a
mediation order, whichever is passed between the parties, becomes a
certified order and becomes an arbitral award. That change has also been

brought in to the arbitration act which reduces the burden.

So, again [ am answering the question asked by Shri N.K.
Premachandran that as to why it has been brought down to three lakh
rupees. The moment we make it three lakh, more and more number and a
larger population will be able to access this methodology. Through
mediation, we can end half of litigation. What everyone wants is some
interest variation and a kind of dispute which can be resolved. So, after
resolution, the order in the mediation cell achieves finality and is accorded
the status of an arbitral award, which is fantastic. The present amendment

Bill intends to do the same.

Now, I come to the issue of transfer of counter claims. There was a
problem in transferring the counter claims. Now, with this, we have even
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resolved that particular issue. Earlier, if a civil suit was involving at least
Rs. 1 crore, it could not be transferred. But, it can now be transferred if a
person specifically wants the case to be transferred to the commercial
division.

I am again going back to ease of doing business. The ease of doing
business is a global indicator where a quantitative mechanism by the World
Bank has been established. It prepares a very credible and widely accepted
nation’s ranking on the index. = This ranking is based on 10 sub-indices
which contains qualitative measures of regulation for starting a business,
dealing with construction permits, employing workers, registering
property, getting credit, protecting investors, taxes, trading across borders,
and enforcing contracts which 1s the primary purpose of this enactment.
Earlier, we made that amendment even in the Specific Relief Act in 2018
itself.

As regards getting an electricity connection and closing a business,
now this i1s very pertinent. India enjoys the disrepute for its ability to
handle insolvency cases. We have improved from 136 to 103. So, we
have jumped 30 ranks. This contributed the top most help which India
needed to change its fortune. It i1s because the World Bank Ease of Doing
Business ranking was low for a long time. The country enacted to fasten

the process of winding up losing businesses.

What 1s happening is that when you start a business which is not
making money and is actually a dead business, it needs to be shut down.
Now because of so many litigations and other such things, the winding up

of business itself was becoming a problem. The Insolvency Act which has
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been brought in recently and all the changes which have been brought in
will add to that. Then successful reforms are being carried out to improve
India’s ranking worldwide so that we can get more and more FDI; we can
showcase our economy; and we can jump the rank. We have replaced
France by becoming the sixth largest economy. In coming times, we
would want to improve our place in the world ranking and we would like

to be No. 1 in the world rankings.

All T can say that, saaf niyat and sahi vikas that i1s what the country is
working towards and that i1s what we have done 1n four years. It is with
saaf niyat and sahi vikas that these changes, as a composite package, have

been brought in.
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SHRI S.P. MUDDAHANUME GOWDA (TUMKUR): Sir, I may be
permitted to speak from this place.

14 58 hrs (Shri K.H. Muniyappa in the Chair)

Sir, at the cost of repetition, I would like to subscribe my views to
the views expressed by my senior colleague, Shri Premachandran Ji, with

regard to promulgation of this Ordinance and also the amendments.

The word ‘Ordinance’ has got its own seriousness. In Kannada, we
use the word sugrivaghne which shows the seriousness of the word. In the
rarest of the rare cases, we do adopt the measure of bringing legislation
through Ordinances but here I would request the hon. Law Minister who
himself is a legal luminary to convince us, explain to this House and let the
country know what was the imminent urgency he had in bringing this
legislation through the Ordinance route. The other Bill which i1s listed
today, that has also been brought through the Ordinance route. If such a
provision is used every now and then, definitely the seriousness of this
provision will erode. If it is repeatedly and unnecessarily used, it will lose

its seriousness. That is why, [ have my own reservations in this regard.
15 00 hrs

Sir, the reasons assigned by the hon. Minister in the Statement of
Objects and Reasons are to attract business at the international level and
also ease of doing business and speedy disposal of commercial disputes for
bringing forward this legislation. If the intention of the Government is to
attract business at the international level, then why does the Government
propose to reduce the pecuniary jurisdiction of the quantum from Rs. 2
crore to Rs. 3 lakh?
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In Section 2(c) 22 items have been mentioned. Almost every alternate
litigation that is pending in the civil courts is a commercial dispute
including a commercial dispute of ordinary transactions of merchants,
bankers, financiers, traders etc. If that is the case when the Government is
bringing forward a special legislation to form commercial courts, then it

should have some seriousness.

Today in the morning itself the hon. Minister conceded to the
pendency of cases in the courts in the country, including civil and criminal
cases. Reduction of the pecuniary jurisdiction of the quantum from Rs. 3
crore to Rs. 2 lakh to bring cases within the ambit of this legislation dilutes
the importance of the legislation. The Government proposes to form
commercial courts specifically with an intention to attract business at the
global level. My observation is that by reduction of the quantum of
pecuniary jurisdiction to Rs. 3 lakh takes away the seriousness of this

legislation.

Sir, the intention of the Government 1s "ease of doing business’ and
also speedy settlement of commercial disputes. If that is so, then what
measures have the Government taken, under this Act, to create more
infrastructure. Speedy disposal of cases requires abundant infrastructure. If
the Government seeks to have speedy disposal of cases with the same
infrastructure, I do not think the purpose of the Government would be

served.

Sir, in the morning itself, from the reply of the hon. Minister himself
what we could infer is that even in criminal cases where the punishment is

supposed to be for a period of three years, there are many cases and
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instances where there are under-trial prisoners who have been languishing
in prisons for than four to five years. Due to lack of speedy disposal of
cases even the prisoners are lying in the prison and are serving more period
than the punishment that they are meant for. Forget about the fate of the
civil litigants. Such cases of civil litigation are pending for more than 25 to
30 years in the civil courts. If that is the case, then how can the
Government think of getting speedy disposal of cases without making any
provision with regard to creation of additional infrastructure? In this Bill
we do not find any provision for creation of additional infrastructure. For
example, in the Commercial Appellate Division Court the Government
proposes to appoint a sitting High Court Judge. The State Government
shall, with the concurrence of the Chief Justice of High Court, appoint one
or more persons having experience in dealing with commercial disputes to
be the judge/judges of a commercial court from amongst the cadre of
higher Judicial Services. Likewise, the Chief Justice of the High Court
nominates such judges of the High Court who have experience in dealing
with commercial disputes to be the judges of the Commercial Appellate
Division. So, through the provision of the Bill, the Government seeks to
extract manpower which is already working and the manpower which is
already over-burdened resulting in the inordinate delay in disposal of

criminal, civil and other matters.

If that is the case, unless you create more infrastructure, unless you
appoint more judges and ease out the burden of the sitting judges both in
the subordinate judiciary as well as the higher judiciary, the purpose of this
legislation will not be meted out. That 1s the situation. Why I am

mentioning this is, in the morning and now also, you have fairly conceded
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to the fact that there is shortage of more than 5500 subordinate judicial
officers. There are vacancies of nearly 50 per cent of the High Court
judges. In this situation, unless more judges are appointed, more courts are
created and more infrastructure is created, the very purpose of bringing this

legislation will be defeated.

You are bringing the provision of pre-institutional mediation and
settlement. This is a new chapter which you are bringing in here. What
purpose are you serving by bringing this legislation? Here, you want to
create authorities under the Legal Services Authorities Act for pre-
mediation and settlement. You are making pre-mediation settlement as a
mandatory thing. In every case, it is made mandatory. Even if it is a matter

of Rs. 3 lakhs, it should be referred to under this provision.

There 1s also a provision created for a litigant. To avoid this
provision, if he makes an interim application, then the matter is taken away
from this provision. If any interim application is there seeking an order of
injunction or some such order, then that matter 1s being taken away from
this provision. Mere filing of an application is sufficient. Otherwise,
where is the provision for it and who is going to decide whether this is a
case that should be referred to pre-institutional mediation and settlement or
not? Here they can save five months of time. That is why, anybody can file
an interim application and file a petition before the commercial court.

Absolutely, there is a scope for that.

Finally, I would like to place a problem regarding my own State. In
the morning, my leader, Shri Kharge, raised a very important and pertinent

issue which has been making a very big news in our State.
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This August House was kind enough to give special status to
Hyderabad-Karnataka under article 371J of the Constitution. That
provision was given keeping in mind the backwardness of that area. Six
districts are included in it, namely, Gulbarga, Bidar, Yadgir, Koppal,
Raichur and Bellary. These districts come under Hyderabad-Karnataka
area. Special status was awarded under Article 371J keeping in view the
fact that the area requires further development. Fortunately, three Benches
were created in Karnataka. One is in Bengaluru, the second one 1s in
Hubli-Dharwad and the third one is in Gulbarga. If the benefit of article
371) is to be given to all the six districts, then geographically also, it
should be kept intact.

What happened is, out of the six districts, two districts are taken
away from the territorial jurisdiction of this court and are given to the High
Court at Hubli-Dharwad. Suppose a litigation is filed under the provisions
of article 371J at Hubli-Dharwad, any order that is going to be passed there
affects the whole Hyderabad-Karanataka Region. That is why, my humble
request to the Government of India is to please see that these two districts
are kept intact in the territorial jurisdiction of Gulbarga High Court so as to
see a real meaning in the special status given to Hyderabad-Karnataka
under article 371J.

With these words, I conclude my speech and I thank you for having

given me an opportunity to participate in the discussion.

SHRI J.J.T. NATTERJEE (THOOTHUKUDI): Thank you hon. Chairman

Sir. The Commercial Courts, Commercial Division and Commercial
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Appellate Division of High Courts (Amendment) Bill, 2018 amends the
Commercial Courts Act, 2015 which provides for Commercial Courts and
Commercial Divisions of High Courts to adjudicate commercial disputes
with a value of at least one crore rupees. The Bill reduces this limit to three

lakh rupees.

Sir, the pecuniary jurisdiction of Commercial Courts reduced from
one crore rupees to three lakh rupees will lead to the transfer of all
commercial disputes above three lakh rupees. It may over-burden the
Commercial Courts and defeat the objective with which they were
established. The courts in India are over-burdened with high pendency of

Cascs.

As of April 2018, there are over three crore cases pending across the
Supreme Court, the High Courts, and the Subordinate Courts including
District Courts. Between 2006 and April 2018, there has been an 8.6 per

cent rise in the pendency of cases across all courts.

Increase in the pendency of cases for long periods has resulted in the
increase of under trials in prisons. There were about 5 lakh prisoners in
jails. Of these, two-thirds were under trials and the remaining one-third
were convicts. The Government should take necessary steps to address this

1Ssue.

The Bill also allows the State Governments to establish commercial
courts at the district level, even in territories where high courts have

ordinary original civil jurisdiction.

In areas where High Courts do not have original jurisdiction, State

Governments may set up Commercial Appellate Courts at the district level
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to consider appeals from Commercial Courts below the level of a district
judge. The Bill does not clarify whether the cost of setting up of new
commercial courts will be borne by the Union Government or by the State

Governments or both.

Sir, I would like to record in this august House that the overall
vacancies of judges have increased across all courts from 23 per cent in
2006 to 35 per cent in 2018. In the Supreme Court, it has increased from 8
per cent to 23 per cent; in the High Courts from 16 per cent to 38 per cent;
and in the Subordinate Courts from 19 per cent to 26 per cent. The
establishment of more Commercial Courts would require more judges and
the Government should consider this issue and provide the courts with

adequate number of judges.

Sir, the intention of the Government is very clear. It aims to transfer
large number of already pending cases and new cases of pecuniary
jurisdiction of Commercial Courts from courts. At the same time, it is the
prime duty of the Government to provide adequate number of judges and
to provide necessary infrastructure facilities for the newly established
Commercial Courts in the country and should not burden the State

Governments. Thank you, Sir.

SHRI IDRIS ALI (BASIRHAT): Thank you, Sir. I am deeply grateful to

your honour for giving me the scope to say on this important Bill.
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At the same time, I am also highly grateful to one of the great
National Leaders, the Chief Minister of West Bengal, Ms. Mamata
Banerjee who is also known as the second Mother Teresa because without

her blessings, I would not have become a Member of Parliament.

Hon. Chairman, Sir, the Government on May 3, 2018 promulgated
an Ordinance amending the Commercial Courts, Commercial Division and
Commercial Appellate Division of High Courts Act, 2015. Sir, this Bill
seeks to amend the Commercial Courts, Commercial Division and
Commercial Appellate Division of High courts Act, 2015, and also seeks
to replace the Commercial Courts, Commercial Division and Commercial
Appellate Division of High Courts (Amendment) Ordinance, 2018.

There are many cases pending in courts. This is really a cause of
concern for the common man. Setting up of commercial courts would
certainly give some relief to the people. But the Government has to appoint
suitable judges for the purpose and they should also be provided training in

micro economics.

As on date, the Judiciary 1s burdened with more than three crore
pending cases in the Supreme Court, the High Courts and the Subordinate
Courts. In the High Courts, 23 per cent of the cases have been pending for
over 10 years. Further, over 29 per cent of all cases have been pending
between two and five years. In the Subordinate courts, over eight per cent
cases have been pending for over 10 years. The maximum number of cases
have been pending in the Subordinate Courts for less than two years and

that comes to 47 per cent.
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Sir, the increase in the pendency of cases for long periods, over the

years, has resulted in an increase in the number of under trials in prisons.
As of 2015, there were over four lakh prisoners in jails. Of these, two-
thirds were under trials and the remaining one-third were convicts. This is
the reason as to why most of the people do not want to go to courts and get

their disputes resolved outside courts.

We all know that there is a huge backlog and a large number of
vacancies exist in courts. Unless those vacancies are filled early, any
number of creating additional machineries may not solve the problem of
accumulation of cases. Overall, vacancies in the country have increased
across all courts from 23 per cent in 2006 to 35 per cent till April, 2018. In
the Supreme Court, it has increased from eight per cent to 23 per cent; in
the High Courts, it has increased from 16 per cent to 38 per cent and in the
Subordinate courts, it has increased from 19 per cent to 26 per cent. As of
April, 2018, the High Courts have a vacancy of 406 posts of judges against
the sanctioned strength of 1,079 judges. In the Subordinate Courts, the
vacancies of judges have increased from 19 per cent to 26 per cent
between 2006 and 2017. In West Bengal, there 1s a vacancy of 40 posts of
judges and Andhra Pradesh has a vacancy of 66 posts of judges.

SHRI IDRIS ALI : Sir, I would take only three minutes more to conclude
because West Bengal should not be deprived. The hon. Law Minister is

present here.

HON. CHAIRPERSON : No. Please conclude within a minute.
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SHRI IDRIS ALI : Sir, one of the most critical changes introduced in this
Bill 1s with respect to the appointment of Judges of Commercial Courts.
Earlier, the State Governments could appoint those Judges only with the
concurrence of the Chief Justice of the High Court whereas after the
amendment, the State Government has the power to appoint such Judges
even without the concurrent of the Chief Justice of the High Court. Unless
all the vacancies of the Judges are filled up in the regular courts, the

problem of disposal of cases will never get solved.

Sir, according to the Commercial Courts, Commercial Division and
Commercial Appellate Division of High Courts Act, 2015, herein referred
to as the Principal Act under the provisions of Sections 19 and 20 of the
Bill cast an obligation on the State Governments to provide infrastructural
facilities. Considering the financial conditions of the States, the Centre
should provide substantial funds for the establishment of these
infrastructural facilities. In order to fulfil the objective of quick disposal of
pending cases, the vacancies in the Judiciary at all levels should be filled
up; and for that reason or purpose for the fulfilment of the Objects and
Reasons, the Central Government should come up with sufficient financial

support to the State Governments.
HON. CHAIRPERSON: Please conclude, now.

SHRI IDRIS ALI : Sir, give me just one minute. The hon. Law Minister is

here, and I am duly obliged to him that he is noting down our points.

Mr. Law Minister, it is a fact that you have created Commercial

Courts but for that purpose you have not created new posts of Judges to
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deal with the commercial matters. In effect, a Judge, who is taking up the

criminal matters, is also becoming a Judge for commercial matters.

Sir, the hon. Law Minister 1s an eminent lawyer and he knows

everything.

Lastly, I would urge upon the Government to make sure that a poor
person gets justice at his doorsteps at all levels. So, necessary steps may

be initiated without further loss of time.
HON. CHAIRPERSON: Now, Dr. Shrikant Eknath Shinde.

SHRI IDRIS ALI : Sir, one minute ... (Interruptions)

Let me conclude my speech by adding one sentence in Bangla. I am
thankful to our Chief Minister of West Bengal who is not only the most
charismatic leader of this country but also a great revolutionary leader of
West Bengal.

With these words, I conclude. Thank you.

DR. SHRIKANT EKNATH SHINDE (KALYAN): Hon. Chairman, Sir, I
am thankful to you for giving me this opportunity to speak. Today, we are
discussing the Commercial Courts, Commercial Division and Commercial
Appellate Division of High Courts (Amendment) Bill, 2018.

The pecuniary jurisdiction of the Commercial Courts will be brought

down from present Rs. 1 crore to just Rs 3 lakh with this amendment.
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At the same time, there will be provisions whereby the State
Governments will be able to establish Commercial Courts where the High

Courts have ordinary original civil jurisdiction.

There is no such provision in the present Act of 2015 and such High
Courts, namely, Mumbai High Court, Delhi High Court, Chennai High
Court, Kolkata High Court and Himachal High Court to establish

Commercial Divisions to resolve the commercial disputes.

Hon. Chairman, Sir, the original law was enacted for the speedy

resolution of commercial disputes.

Pendency of cases is a major challenge in front of our Judiciary. As
on today, more than three crore cases are pending in various courts across

the country.

Sir, commercial disputes need to be resolved speedily because it

affects the investment in the country and the overall economy.

Foreign investors are interested in India’s growth story but they

might be put off if our redressal system is not expeditious.

Therefore, the speedy resolution of commercial cases is important
for ease of doing business. Therefore, this Parliament had enacted this law
in 2015 under which the pecuniary jurisdiction of the Commercial Courts
was minimum of Rs. 1 crore. Now, with this amendment, the

jurisdiction will be brought down to Rs. 3 lakh.

Sir, I appreciate the Government’s concerns for the speedy
resolution of commercial disputes. With job market slowing and the

growing unemployment, we need more and more investments in
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manufacturing as well as in service sectors to create more job
opportunities. Therefore, the speedy recovery of commercial disputes may
go a long way in assuring and comforting investors. I appreciate
Government’s concern. We have seen in many cases like Vodafone’s tax
issue or in Tata versus DoCoMo to name a few. Therefore, one cannot
deny the necessity of a robust judicial framework for the speedy recovery.
However, at the same time, we must also ask ourselves whether we have

necessary infrastructure to bring about these changes.

It is widely believed that lowering the pecuniary jurisdiction of these
courts will increase their work load tremendously. As on today, more than
39,000 cases are pending in commercial courts, which have risen by 123
per cent in just two years when the minimum limit was Rs. 1 crore. It
means, we have just moved to the point of bottleneck from one court to
another. Just imagine the number of additional cases these courts will be

flooded with if we lower the minimum level to just Rs. 3 lakh.

The vacancy of judges is the major reason behind these large
pendencies. As on today, 41 per cent of the approved strength of judges in
High Courts and 23 per cent in subordinate courts are vacant. The Standing
Committee on Law and Justice had clearly stated in its Report in 2015 that
without filling up of these vacancies, the very purpose of creating
commercial courts would be defeated. That 1s what we are experiencing
with more than 100 per cent increase in pending cases in commercial

courts.

Various measures were suggested to overcome this problem. One of

them was doubling of judges’ strength and appointing retired judges on an
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ad-hoc basis for one year. Unfortunately, the Government has not yet
made any move in this direction. The Standing Committee on Law and
Justice has been consistently urging to fill up these vacancies. Even in a
recently submitted Report of this Committee, it has expressed concerns

about the large number of vacancies.

It has also recommended to increase the retirement age of Supreme
Court Judges from 65 years to 67 years and of High Court Judges from 62
years to 65 years. The UPA Government has brought the Bill to increase
the age limit of High Court Judges from 62 years to 65 years but,

unfortunately, 1t was lapsed after the dissolution of the 15t Lok Sabha in
2014. More than 400 posts of judges are vacant in 24 High Courts of this

country.

Therefore, [ wurge upon the Government to consider this
recommendation and bring a Bill to increase the retirement age of Supreme
Court and High Court Judges. While plugging one loophole, we cannot let
the other loophole remain open, otherwise, the whole exercise of bringing
down the specified value of commercial disputes from Rs. 1 crore each to

Rs. 3 lakh would prove futile.

[ welcome the Government’s steps in this direction. The
Government’s intention is very good of bringing down the specified value
of commercial disputes from Rs. 1 crore each to Rs. 3 lakh. It will
encourage investors to invest and bring more investment but at the same
time, the infrastructure should also be improved. I request the Government

to consider all these suggestions.

With this, I support this Bill.
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DR. A. SAMPATH (ATTINGAL): Chairman, Sir, I respect a lot the hon.
Minister. [ had an opportunity for the first time to be with him on a
television debate on the Italian marines case. I hope, the hon. Minister

may remember that English TV channel discussion we had during the time

of the 15" Lok Sabha. We were in the same line regarding the United

Nations Convention on Law of the Sea.

Here, Sir, I would like to invite the attention of the hon. Minister
towards my request. He is an eminent lawyer of the Supreme Court. I
bow my head before him as he is my learned senior. He may also accept
my view if he was on this side along with me. It is because my Party will
be on this side because we are from the Left and CPM is always on the left
side of the Chair.

Sir, I would like to know whether we are having an Ordinance raj.
This House is the supreme legislative body of this nation. We are the
largest multi-party democracy in the world. We have adopted our
bicameral legislative system. Regarding this exercise of law making by
Ordinance, I hope, even the senior lawyer may disagree with the path
undertaken by his own Government. Here what happens in this House is
this. Even in previous discussions also, some of our eminent Members of
Parliament — I also associated with them — have pointed out this matter. If a
legislation has to be initiated in the House, the proper methods is this.
That should be put to study including discussion with various stakeholders
and also taking of evidences by the Departmentally Related Standing

Committee of the Parliament. In this House, unfortunately, during the
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tenure of the Sixteenth Lok Sabha, if you see, the Standing Committees
have become just like the...* It is for namesake. Many of the Standing

Committees do not meet at all.

THE MINISTER OF LAW AND JUSTICE AND MINISTER OF
ELECTRONICS AND INFORMATION TECHNOLOGY (SHRI RAVI
SHANKAR PRASAD): My very distinguished friend Sampath, ... * will

not be a right word for a Standing Committee. I leave it to you.

DR. A. SAMPATH : I do not want to stick on to the word. Any word that
my learned senior may suggest, [ will take with both hands. It is only for
namesake, we have the Departmentally Related Standing Committees. It is
because, it is a new invention that our Parliament has put forth to the
whole Parliamentary democracy of other nations also. Now, I am a
member of the Parliamentary Standing Committee on Personnel, Public
Grievances, Law and Justice for quite a long time. It does not meet at all.
I have had my service in the Standing Committee on Defence during the
time of the Eleventh Lok Sabha. Then I was in the Standing Committee on
Finance along with Shri Yashwant Sinha ji, when he was the Chairman.
Advani ji was also there along with me in the Standing Committee on
Home Affairs. The Standing Committees have a duty to scrutinise the
laws. Sometimes, of course, it comes under the guise of amendments. Just
because it is coming under the guise of amendments, can we say that it is
not a new law? It is only putting some powers, some wings, some teeth
and nails. Anyway, this method of making law is just like taking
something straight from the oven. That type of legislation should be
discouraged. That is my humble request to the hon. Minister, through you,
Sir.
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When it involves the interest of the common man, interest of the
millionaires, the billionaires and the corporates, I would like to know
whether the Government i1s with the millionaires, the billionaires, the
corporates and the transnational corporations or it is with the common
man. | am not saying the words ‘aam admi’. Some of my friends may ask

me to delete that word also because Aam Admi Party MPs are here.

We are a nation in which the largest number of undertrial prisoners
are languishing behind the bars. Many of them, even after completing
their term, are behind the bars. We are the nation where the largest number
of trials are yet to be initiated; we call them POCSO cases. Today, our
Question Hour proceedings did not reach up to the Starred Question
No.220. Had that come, the hon. Minister would have in any way given
the reply to the supplementary questions also. In reply to Question
No0.220, the hon. Minister has given a detailed statement regarding the
POCSO cases and the situation of the courts which try the POCSO cases.

Day before yesterday, we had a discussion on the Criminal Law
(Amendment) Bill. We passed the Criminal Law (Amendment) Bill almost
unanimously even though, some of us, including me, have certain

differences regarding the capital punishment.

May I ask you a question? May I know the number of vacancies yet
to be filled up in the Judiciary? Many of our friends have already pointed
out this. It 1s more than 6000. For your information, in many nations, not
only in the European nations but also in the developing nations, the ratio of
judicial officer per lakh people i1s 10-40. It means 10-40 judicial officers

are there per one lakh population. But in our nation, it 1s less than 30 per

41/84



one million population. How will justice be provided to the common
man? Of course, the Goddess Thetis knocks the door of the rich while the
majority of the people languish behind the bar and they run after Goddess
Thetis and the Goddess Thetis is supposed to be blind-folded. For the Ease
of Doing Business, I also agree with the Statement of Objects and Reasons

as narrated here by my hon. Minister. | have no difference of opinion.
HON. CHAIRPERSON : Please conclude.

DR. A. SAMPATH : I will take two more minutes. This is regarding the
law and justice. [ am also putting some economics in this. [ am not saying
about the GDP, gas and diesel. Yesterday also, the fuel prices went up like
anything. I am not saying about the GDP. One per cent of the total GDP is
not earmarked for dealing with law and justice matters and for the courts
of this country. There was an instance where the Chief Justice of the
Supreme Court of India was virtually weeping before the Prime Minister
of India. He was weeping and crying. Why had he cried with folded
hands? It is because of the workload of the judiciary and the workload of

his fellow beings and the vacancies which are yet to be filled up.

Through you, may I ask a question? Only through you, I can ask a
question to the hon. Minister. This morning in answer to Question No.201,
he gave a very good reply and he said that we have an independent
judiciary. Of course, we all agree with him. I also studied like that. I also
took lectures on that to my students in the Government Law College. At
the same time, why are we not filling up the vacancies of the judges in the
Apex Court as well as in the High Courts? What about the collegium

recommendation? If the people are feeling that there i1s a tug of war
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between the Executive and the Judiciary, I am not a person to be blamed
for that. This House is not to be blamed for that.

HON. CHAIRPERSON : Please conclude.

DR. A. SAMPATH : I am going to conclude. Sir, the Government is very
much eager to get this Bill passed. It is related with commerce. It is
related with money. It is related with machines and not with man. When
there is a battle between man and machine, I stand with the man. When
there is a battle between man and the money, I stand with the man. We
have to stand for the common people. How many legislations have we

made to provide justice to the common man?

Before concluding, for the National Legal Service Authority and for
the free legal aid which we provide to the poor, do you know Sir, the
amount which we provide to the budding lawyers? It is from Rs. 500 to Rs.
1500. In that, only the junior lawyers may come to provide the free legal
aid. That 1s the money which a lawyer may get. How many times do the

young lawyers visit the jail?

I will take only one more minute. You kindly allow me one more

minute because other political parties are not participating in this matter.

I am not here to raise the voice of the hi-fi people because they know
how to manage and, if not, to manipulate. I am here to raise the voice of
the voiceless. Here my request to the Government is this. There is a saying
in English, ‘Many have eyes but do not see; many have ears but do not
hear.” Here it 1s the duty of the Government, especially when the Minister
is an eminent lawyer, to provide justice to the common people and that too

at the doorsteps of the people.
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HON. CHAIRPERSON : Please conclude.
Now, Dr. Boora Narsaiah Goud.
DR. A. SAMPATH : Sir, I am going to conclude.

In the Commercial Courts, Commercial Division and
Commercial Appellate Division of High Courts (Amendment) Bill, you are
putting more burden upon the shoulders and heads of the existing judiciary.
You are not appointing more people. At the same time, you are asking
them to dispose of the cases within five years. There are pending cases.
Even criminal cases are pending. If the criminal cases are pending, it is the

violation of Article 21 as enumerated in the Constitution of India.
HON. CHAIRPERSON: Please conclude.

DR. A. SAMPATH : So, my humble submission to the Government,
through you, Sir, is that they have to appoint more judges; they have to
provide more money to the judiciary; and they have to also establish more

courts.
HON. CHAIRPERSON: Please conclude.

DR. A. SAMPATH : Sir, there is one more point. Even though the
Constitution enumerated, why is there no other branch of Supreme Court
of India in other places? The Supreme Court is still here in Delhi and

everybody has to come to Delhi.... (Interruptions)

HON. CHAIRPERSON: Nothing will go on record, except the speech of
Dr. Boora Narsaiah Goud.
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...(Interruptions)... *

DR. BOORA NARSAIAH GOUD (BHONGIR): Sir, thank you very much
for the opportunity. ... (Interruptions) ¢ g, FAIR qo¥d gl

Sir, when I look at the Bill, I immediately remember the story of a
play written by Shakespeare, ‘The Merchant of Venice’. You know, Sir,
that Venice was a very good commercial capital. As you know, in that play,
there is a person called Bassanio who wanted to marry a very rich girl. So,
he wanted 3,000 Ducats. So, he approached his good friend, Antonio for
the loan. But unfortunately, Antonio did not have any money because he
had invested all his money in the ship business. So, he had requested one
moneylender by name, Shylock for the amount. But Shylock had agreed to
give the loan on the condition that within three months if he did not repay,
he should give pound of his flesh. That is the story. Then, of course, due to
various reasons, Antonio could not repay it but the Duke, who had ruled,
had given a nice judgment telling that Shylock can take the pound of flesh
from Mr. Antonio provided he does not shed even one drop of blood. That
1s the moral of the story. This is how the judgment worked.

Now I remember the merchants of India.  What happens to our
merchants like Vijay Mallya or anybody else? When they take loan for the
glamourous business purpose and when they cannot repay, they will go to
London or they will go to Antigua or they will go to other countries and
ask us to provide a video of five star jail system so that they can come
back. That is the system. That is the fault in our judicial system which is

affecting investment in India. That is the problem.
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Today I want to bring one thing to the notice of the Minister. Why
London, Singapore, Hong Kong and Dubai are successful commercial
spots or capitals? That is because there is an effective dispute redressal
system. That is the reason why they are successful commercial capitals.
But what 1s happening in our country? Justice delayed is justice denied.
But our typical judicial system is, as you know, dRIW 4 dRIW@, d{i@ U
dRIA is the present malady affecting our judicial system. Now, you look
at the statistics. ... (Interruptions) Ig ghlhcl gl ...( SITHTT) dRIG 9
dRIE, Ig §ehlehd &1 Behlehd ¥ &Y Blel o ToIT ... ( SAUTT) AR g,
dRIG &1 39 o ITeld ol | Ao TG T e gl ... (cgaee) & fAfaeex
g I AN Y T@T §, elfched Hel TRIW T SN E ... (STTHTT)

Sir, today for a commercial redressal system, the average time taken
is four years, that 1s, 1420 days. From 2015-17, there is a downward jump
of 127 per cent, that means increase in delay in redressal of the disputes.
But, on the other hand, the good thing is, India has jumped 30 positions in

terms of Ease of Doing Business ranking.

If you look at the number of pending cases in various courts, there
are 54,000 cases pending in the Supreme Court. Then, around 43 lakh
cases are pending in the High Courts and almost three crore cases are

pending in the subordinate courts.

In terms of vacancy, there are 43 per cent posts of the High Court
judges that are vacant and 27 per cent posts of subordinate court judges are
vacant. Sir, you know it pretty well that investment in a country is linked

to the prevailing dispute redressal systems.
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Sir, today the Commercial Courts, Commercial Division and
Commercial Appellate Division of High Courts (Amendment) Bill, 2018 is
before the House. Basically, the spirit of the Bill is that it has reduced the
specified value of a commercial dispute to Rs.3 lakh from Rs.1 crore. The
Bill allows the State Governments to establish commercial courts at the
district level, even in territories where High Courts have ordinary original
civil jurisdiction. In areas where High Courts do not have original
jurisdiction, the State Governments may set up commercial appellate
courts at the district level to consider appeals from commercial courts. The
most important thing is the inclusion of a dispute redressal system through

mediation which may work out effectively.

Hon. Chairman, Sir, our legal system works in four ways — first is,
litigation; second i1s, arbitration; third 1s, consultation and the fourth is,

mediation. If all these processes are exhausted, we go to the court.
HON. CHAIRPERSON : Please conclude.

DR. BOORA NARSAIAH GOUD : Sir, [ am just going to conclude. I
have only five or six points to raise. I am not going to take excess time. I

hope that our courts also clear their cases like this.

Sir, I would like to draw the attention of the hon. Minister on the
word ‘may’, which means that it is on the discretion of the State
Governments. I would prefer it to be made mandatory and not to be left on
the discretion of the State Governments. It should have been ‘shall’ rather
than ‘may’. Once you use the word ‘may’, a State which wants to do it,

would do 1t and the other State, which does not want to do it, will not do it.
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I would request the hon. Minister if this can be corrected at the time of

framing of rules, I will be happy.

Second, you are drawing judges from the same pool of judges.
Already there are a lot of vacancies pending. If you draw the same judges
to the commercial courts, there will be a side effect of it like it happens in

medicines. The pendency of cases will increase.
HON. CHAIRPERSON: Please conclude.

DR. BOORA NARSAIAH GOUD : I am going to conclude in just two

minutes. [ am not going to deliver a lecture.

I would like to draw the attention of the hon. Minister to create
parallel commercial courts, including infrastructure as well as judges and

staff. Then only it will be of some utility.

My third point is that we should have a time-bound judgement. The
cases in these courts would be of commercial nature. They would also be
of criminal nature. If it is time-bound, everything will be there in black and
white. So, I request the Government to bring in a clause to make it a time-

bound process.

Then, as I said, farig par tariq is a big problem. How do we avoid it?
We should create a clause which should disincentivize the lawyers who go
for more adjournments. Unless and until we disincentivize these lawyers,
the system would not work effectively. ... (Interruptions) As you know,
Sir, all the big lawyers take fee for their appearance in the court. It means,
more they appear, the more fee they get. So, you have to limit the number

of appearances before the court. That will be helpful.
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Before I conclude, I want to ask the hon. Minister that irrespective of
whatever outcome of mediation process is, whether it will have any
judicial impact on the litigation process or the final judgement.  Sir, I
fully support the Bill. I hope that whatever deficiencies are there, the hon.
Minister would correct them, while framing the guidelines. Thank you

very much.

SHRI ASADUDDIN OWAISI (HYDERABAD): Thank you, Sir. The
Government might pass this Bill with its brute majority. But the fact of the
matter 1s that setting up of commercial courts by itself will not reduce the
massive backlog in cases without addressing the issue of vacancies in the

posts of judges.

Sir, I have heard what the hon. BJP Member from Delhi has said.
She said that 32,656 civil suits are pending in five High Courts in original
jurisdiction of our country and of it, 51.7 per cent pertain to commercial

disputes.

[ wish to say to the hon. Minister that the proposed Bill is not a
magic wand whereby you waive it and every issue will be solved. I would
like to know from the hon. Minister whether the vacancies have increased
in all courts from 23 per cent in 2006 to 35 per cent in 2018. Is this your
governance? In Supreme Court, the vacancies have risen from eight per
cent to 23 per cent. In High Court, the vacancies have risen from 16 per
cent to 38 per cent. In subordinate courts, the vacancies have risen from 19
per cent to 26 per cent. The startling statistics 1s that out of 1,079 positions
of judges in High Courts, 400 are vacant. In subordinate courts, there are

5,746 vacancies against the sanctioned strength of 22,474 judges. We have

49/84



12/6/2018
more than two crore cases pending. For those cases to be decided with the
existing strength, it will take us 365 years. I want to know from the hon.
Minister what is the hard and fast solution that you are producing over
here, without filling up those vacancies of judges. He takes credit for his
Government, saying that they have filled so many vacancies. This 1s the
record which I am putting in front of you. You are not at all interested in
filling up vacancies in the Supreme Court, the High Courts and the

subordinate courts.

My next point is about the appointment of judges of commercial
courts. Earlier, the State Governments could appoint judges with the
concurrence of Chief Justice of the concerned High Court. In the present
amendment Bill, the hon. Minister’s Government has given the power to
appoint judges without the concurrence of the Chief Justice of the
concerned High Court. Sir, we believe in theory of separation of powers.
Parliament i1s independent; Executive is independent; and the Judiciary is
independent. You might be having a 56-inch chest leader who wants to
trample upon the separation of powers, but you cannot do this. How can
the Chief Minister of a State appoint a judge without the concurrence,
permission or whatever you call it, of the Chief Justice of the High Court?

This will not stand the test of law.

15 52 hrs (Hon. Deputy Speaker in the Chair)

Now, I come to overlapping jurisdiction. It 1s odd to note that the
pecuniary jurisdiction of Commercial Division set up in the High Court is
to be the same as that of the commercial court set up at the district level. If

this 1s actually implemented, all low value claims will also have to be
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admitted in the High Courts, thereby increasing their workload or
jurisdiction. So, my request to the hon. Minister is to modify it to such
pecuniary jurisdiction of Commercial Division of High Courts that
commences from the value which is the maximum pecuniary jurisdiction

of the commercial courts at the district level’. That has to be done.

These are all important points — litigation, procedure 256, Law
Commission’s recommendation etc. You are redefining the limits among
the present High Courts and the judicial courts. Why are you not giving
enough money to establish more new courts? When money is not the 1ssue

for you, why can you not do it?

I conclude by asking this to the hon. Minister. When it is being done
in the interest of the country and ease of doing business, what about my
State of Telangana? Why do you not give us a separate High Court?
Should we also not improve our ease of doing business? These are all
contradictions within this Government, a reactionary Government, which
does not want to do its homework, but just to ensure that its political TRP

increases, at the cost of justice and Judiciary, they are passing such a Bill.

Thank you.

SHRI PINAKI MISRA (PURI): Hon. Deputy Speaker, I am very grateful

to you for giving me this chance to speak.
Sir, I rise in this hon. House to speak with some degree of concern as
to why the Government has chosen to bring down the denomination value

of these commercial courts to such a low level. In 2003, the 17t Law
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Commission had recommended rupees one crore. The Commercial Courts,
High Courts Bill, 2009 had mentioned rupee five crore as the benchmark.
In 2010, the Select Committee on Commercial High Courts mentioned

0™ Law Commission said rupees one crore. The

rupees one crore. The 2
Commercial Courts, Commercial Division Bill in 2015 said rupees one
crore and the Standing Committee on Personnel, Public Grievances, Law
and Justice had recommended rupees two crore. Of course, it i1s not just
this Government, but the past Governments have also dealt with Standing

Committee Reports always in the breach.

So, the Standing Committee Reports are to be disregarded. This has
now been brought down to an alarming Rs.3 lakh level. I am not able to

understand as to what can be the rationale behind it.

Mr. Deputy Speaker, Sir, it is a very piquant situation where, by this
piece of legislation, the Indian rupee is actually being sought to be given
such an exalted value when today actually the rupee 1s touching 70 rupees
to a dollar. This has been brought down to Rs. 3 lakh which is virtually
four and a half thousand dollars. That is called a high denomination
litigation in this country. I am sorry to say that this is going to choke the
courts completely. This was never behind the 1idea to bring about these

commercial courts.

Shri Ravi Shankar Prasad is a very eminent and senior advocate. He is
aware that the original idea was to fast track these high denomination
commercial disputes because all over the world India continues to labour
with the poorest possible reputation for the dispensation and the quick

disposal of high denomination and high value claims.
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Nobody wants to come to India and get embroiled either in litigation
which is resolved via courts or in arbitration. Neither of the two modes of
settlement of disputes has seen a quick and satisfactory redressal system.
That is why this was brought in. It should actually have been brought with
the greatest respect to at least Rs.5 crore so that the real heavy-duty
litigation could have been dealt with. If it is only Rs.3 lakh, I do not
believe that there is going to be a single commercial case, that is going to
be left out. Nobody even bothers to go to courts for recovery of Rs.3
lakh. If a person owes somebody Rs.3 lakhs, he is not ready to go through
the entire process and pain of filing a litigation. Now, every single
litigation i1s covered under this. Every single litigation is going to these
commercial courts. It is really relegating the position right back to where
we were originally. The ordinary courts will deal with the ordinary
litigations. I am not able to understand why the Government have chosen
this particular piece of legislation and that too by Ordinance route to bring

this to hon. House.

The second issue deals with the appointments of Judges. These fast-
track courts also will become meaningless without adequate appointments.
The hon. Minister has to answer to this hon. House for this present
frightening situation. Today, "Live Law" tells us that 143 cases of judicial
appointments in the High Courts and the Supreme Court are pending with

the Government.

This is so even after 143 names have been handed over to the
Government by the collegiums of the High Courts and the Supreme Court.
We have roughly 800 judges in the High Courts. Today, there is a vacancy
of over 40 per cent in all the High Courts. When you have over 40 to 50
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per cent vacancy in the High Courts, I must say that it is a very shameful
situation. I know that the hon. Law Minister keeps telling us that so many
judges have been appointed. But by far, the number is too few. I can under
the Law Minister’s anxiety that not enough names are coming from the
collegiums as well. We have seen a huge amount of discord in the
Supreme Court Collegium. I do not want to take any name. Even in the
Collegium of High Courts, there is a massive discord. As a result of this,
there is no unanimity in names being given to the Government. 1 want to
make 1t clear that the Government alone 1s not to be blamed for that but the
Government is also to be blamed for the manner in which the names have
been sent back, the manner in which the names have been kept back and
the manner in which the Government have sat over the files of judicial

appointment.

Yesterday, a PIL was filed in the Supreme Court saying that a
Mandamus must be issued to the Government that within six weeks, the
Government must clear the names given by the Collegiums. That was the
petition filed in the Supreme Court. This is a very unedifying situation.
This is not a happy situation for this country particularly when the Law
Department is headed by such an eminent counsel. He really ought to
ensure that the system of Indian judiciary must flourish. Unfortunately,
today, the system of Indian judiciary is not flourishing. It has virtually
become moribund and has come to a very sorry pass. I am sorry that this
piece of legislation is going to further add to the burden. I do not
understand the rationale for this piece of legislation being brought to the

House.
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Therefore, I find myself unable, frankly, to support this piece of

legislation.

Thank you very much.

Y TSR T (AU : IUTERT Hled, A ATAAT A Agle T J 318
T TTEIIT Toh EHRT ITEATEL & EART TH HaTelt b, WIH AR & Arehr
AT S 3R 9Fgeg S o a1 oY § T s 8 cafFd srer-ard
Shleleil Tt H T8 ST gl ¢ | 319 ©i¢ fdaral & #y SIc 7 ATt 1
YIeITsT o0 & i 3T AeTATeiT camaRat sr ugar a §r er gl 9
GIGT-TUdT & AT @ Il Tg hiAT  d1g Tal AT UT g 5, dlg STHIT hl
faare g ar 31w I faare g1 SAHHT H Had SATeT Ageaqul g i
3TAH TTFT &1 3T 3oTah! €T H gl (WA g | IR €I hadl §3
AR raRe el S Giaer &7 W g1 AT 31918 ¢ fob farfed J=r
AT Yoia T, ISATIT, HITHAT AT I3 AdT ATl  FHTTAT gl
Gar? gHeh 3TelTdl i T aH [AFcH ol fadre ool 16T & fob Folie hic a1
g T SlhdiT3h cTITAT H el I TIFR Fa1 g2 Tg TaTel S9N & o
H I W g1 T§ 31 & Toh gART T cIaTaTT S 8, offhed SHIHAT
H Heol Hafed gl 3 ool T Haroadl Wl gOA HIC AT 815 HIC
ATl W3 HIAT g ol ThY TCaT ohl IIRAT 31 2T & 130 HUS A9 T dg
aTel @3 gIdT & | ATERT, 3T 57 ShIcH ST H 1T @ &, ofiche] s Tecd
H g1s IC FT al-dieT @usdis &1 a¥ 1961 T NgR H T 8 i & 3K
Het 3y frerant Rerdee & o for ot SeieT a1 H1eTaR, |rE diX
H fOTaT ST foh AuTel & 3T g3 ¥ Tg Teh YT AR & 3R JgT 37
e §TS I T Teh WUSHIS &d & dl a9l 9 ST 600-800 ThellHATeY 37Te1-
STTel T SIST &, I8 e gI9TT| IGT hddl 47 ST & | TaT SToll bl T FATET
AT &1 THR AR AT & a1 & HROT d8T Stoll 1 g oTer
g T BT &1 T, T F TR TsT WISl &1 I 3119 g8 e A
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ford STor T Ao FXd § T 319 TsT AHR F 3FHT TgATT FA1
Tal ofd 8?2 3T shdol 344 T oId g, gl T HAlelol o [T TS sTal
g | T9eTT T o FTIHAT hr TgATd & 379 Tg FAT X g &7 Tradr, 39
AR GigdT & o 3T &1 SHb HRUT THUT 3R THATAT HiIE &
TFhY IR Uh Teh & | AR T o ATH W I3, THSI3AT, Ssi3
THYT &l SIC H W3T X ol ¢ | IR Ffgdr ST St T dg v
BoT, TR A fael oret ST @ &1 fdegedied & cfeldl fr g,
3N H TEIT FIH FITET §, AT & FIH FASR 3T gfaa e Hir
T&AT Y SI1ET &1 FRT 38 ¢ o Fafea =armey 3R 8% seq
3RETOT T S HET &, Teg AlGl Sil hgd & o H AT & folv T a3
ST SATeT ST YT § AT T GAHHA FIC H RET0T T 37T A1) FIT? 7
THAT 3R THE U TS HIEH 3R WA HIE F S T 3H fFegEdre
H fohclel THHT-THET 3R 3T SToT 82 58 Regedrel 7 fahclsll Higelm
STt &7

DR. RAVINDRA BABU (AMALAPURAM): Sir, the commercial courts
are meant to resolve commercial disputes. It 1s not very clear whether this

includes the tax dispute also.... (Interruptions)
HON. DEPUTY SPEAKER: Shri Rajesh Ranjan, please take your seat.
... (Interruptions)

DR. RAVINDRA BABU : Sir, commercial courts resolve the commercial
disputes. Through you, I want to ask the hon. Minister whether this also
includes tax disputes.... (Interruptions) Sir, hon. Minister is not paying
attention.... (Interruptions)The ceiling of Rs. 3 lakhs is a ridiculous thing.

For example, service tax exemption is available for small scale industries

56/84



(SSI) up to the limit of Rs. 10 lakhs. For Central Excise, it is Rs. 2 crore....
(Interruptions) If we have already fixed the limits statutorily, where is the
question of disputes of Rs. 3 lakhs. If there are disputes of Rs. 3 lakhs, are
you not burdening these judicial courts which are already overburdened?
There are already ITAT, Central Excise and Customs Appellate Tribunal,
Debt Recovery Tribal and there are so many other tribunals also which are
languishing because of lack of staff, judges and members. Sir, in order to
strengthen the commercial courts, we have to strengthen the tax dispute
mechanism also because majority of them will resolve the disputes which

will increase our ranking in Ease of Doing of Business Index.

As my friend, Shri Ranjan, correctly said, and I support that. He said
that 41.7 per cent posts of the judges of the High Courts are vacant and 21
per cent posts of the judges of the District Courts are vacant as there are no

judges.

Sir, I have made a fervent appeal to this august House to make All
India Judicial Service. If we make All India Judicial Service, as my friend,
Shri Ranjan, said, the people having SC/ST quota and OBC quota will also
come in the system and deliver not only commercial justice but also social

justice. We have been making fervent appeals about this.

First promulgating the Ordinance and then coming to the Lok Sabha
is not correct. Repeatedly, this Government started resorting to Ordinance
route just before the starting of the Session. This should not be encouraged.
I fervently appeal that Rs. 3 lakh limit looks very ridiculous. We have the

limits fixed statutorily for Service Tax, Central Excise, ITAT and also for
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Debt Recovery Tribunal. So, when those limits are already fixed, changing

them into Rs. 3 lakhs is not a good 1dea.

A FRreleg FAR (ATelen: 3UTETeT Hgled, AU A aiOfcTS
AR, 3T 1Ay, dliuledd THTT 3R arfiicas rdrer gamer
(I2ereT) T8 2018, 2018 & fA8Ier &I 123 9T IdT & HIET ol
1 HiehT 12T, S forw # 3ueht Yeare S g

SH Flole] H Seolld 8 ShRISTIRAT shY AT Iehal H 3R FUR gt
S gHTa gl fog do ¥ ¢ H ¥« 9w & g afofcas
AT Sl ST T &, 8T 3T # 8le] 3R ARSI TR W
AT faareT T T&ar H dASiT H1S &1 TUH.S1.3TS. & JTT-TTY od-Sel
o faarel # 8 Seelasig gig <&l ST WY 81 31d: 36 R & fdamEr &
fAuer & fov S @ Sog @A & dF WM fORfAd &= &
HTERYehAT & | Hlefe] H deelid § hRIcHS S FeAall|

HEIG, F HlofeT fa@Fa, 2015 H 9] §HT| 3HF G 3T
FARATel H AfOIoTeh Yehiss T S+ 81 g1 T &1 31 Tg @A drell
o1 & o caraaae faaret &1 fAvert wefRid ik aea e @
e | I ET A AT HRUTE, 38 G A T AT g1 | AT FSATd
¢ T TR F 379 AvT W 3197 €1 &1 A1fgT| AT AT §
3TeTelcll HRATS A & THATIT I TATUTA 16T 81 Feohcll| HEIEYAT &
forge &1 3R oreliell 3R Gee el T TaeTehdT & | Fifh sHA AL
1 FETEY gl & 3N I hr ot SaTer giely 1 SHepT | HATUTST gleAT
AT 37: ALIEAAT I H{IAST I ARTT T & 3TaeTehar gl
ITdTd & S ATHST §of & JohdT &, Jg cledl 9&il & fBd & giar g1 A0
gTa & foh Heha AT Jd HEIEAAT hl STaAT &l Hiary fohar S|
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THE MINISTER OF LAW AND JUSTICE AND MINISTER OF
ELECTRONICS AND INFORMATION TECHNOLOGY (SHRI RAVI
SHANKAR PRASAD): Sir, I am extremely grateful to all the Members
who have participated in the debate. In fact, today I saw a different version
of Lok Sabha. 319X olleh HT IgH ol & {3 H 3Tl § ol TgH ol TN
ag?ré’raﬂ?‘ra?.?GﬂHT%I IS &Y YR & AR fAFT & 99 atg @ 379er
aTd el & | H 39 SIEd YHTG i, 98 el 910, 3ogied Ueh a9y I&r|
AT Hrarelr S, aitsT S, &Y .38, Agair, A 2hepra f@l%.', my good
friend Mr. Sampath spoke with the same enthusiasm and hope. Thanks for
the kind words said about me. 3T &T¢ &I.UA.9NS TGS o 10 Sal, AT
TOThT TR St & ST har, A T2 TS ST, IAehT 3caTg H gHAT SE@dT
él gTolifeh 3dehT BAT TH g, olfchel 37T 3cdTg ST Y & oTer g3t g,
3T 31fReAET &

H Y T T ATTAT HA1el S T YeIdie & ﬁ?a%?ram
3ccR St H3T Ge, ST AT, 3ogia mﬁra%ﬁé’rmﬂa’rma%trﬁww%‘l
ﬁmwmilmﬁﬁﬂmﬂm arfer Teft fa=T fr S ”Iar g,
3T H TAUIOT FX Feh| MMSAH FAT T I-GT? MSAF ST IS
qTq 18T §1 IR & TIAUTT & 3fEher 123 & 3T d1d T YT g b
SHEROIEY & NS 31T TehaT & 3R 3fE4T F7 3R T@ §lar &, S s
HeoA & GaRT TR Shlelel & GaRT &Il §| TS T A IE Aol &
foF &3 TcsT T TageledT X Tg & | THT HIAT & 3 §H TGel H HTelT
IS AT & 3R TS &3 JNMSAH oleh 3T & | oifehed & T T T ATgam
fr g7 nfsag +af ow §, & 5@ RAvy & a8 sFem & FAr &

59/84




12/6/2018

ITSAT 76T ST ITEdT, oifehed FAT g TS gl § [ Moo aF &
HeoT T8l ool 9T AT| foheT HROUN & FAET Tel UIdT, # 3GH gl Sl
AT & | Aifehed Teh TS & o TeeT =TE Tl 9T I8T UT| 379 56 Aol des
sleh & $of 31T ST TooTetd H §H 3Tl ITehaT el 3T TGTAT AT| JeTehl
39T Teh TAECH BIAT §, T8 U SBIHRIGT I Tbheld Hid ¢l A H
Folde P o 3R ARl TG AT foh 39 a5 el & folv af wiee ¢

9 AR GTHA ST &l o6l Iof 8T g, Tohel RO & AT Il {81 &,
3TH A T8l ST & dl T §H HR T Bfd &l FAAR gl &, T &3
HaTeT ¢ | SHTT §H AT of & ATV, dlfeh gfeldT Sl §H STl =ea
3 T3 TR 3TST SehlotelY 3 937 Al W 3TN 9 T &1 3AToT 7 56 Heed
I FdTd gV §gd T gI T g Tob g & dT I AR ShiAHT 96 IS g

T, H < TET AT 3R TIhT STARRY & fIT H et h ST =g
foh W1 2017-18 #H &H 61.96 TafersT JUH STelT I THIIATS AR H
gred fRar §1 3R 719 [USe IR ATell & 3Tdhs ofdl ar 222 feaferas
JUH Slol THSI3S HRA H 31T §1 Y, §H $EH 3TsiT Bl &l Hig
faear & fe@rer w7gT argd €1 safav SR gfarar T arhd 3y 7 &
6T & | TR & TeT B 8, &He 370 3caTe Yar e, st
T ST fohaT, TREARH 191 1T AR TSl SRAT $1Rd el & Hgl Igd
9T & 3R GIAAT T AW 31 SehlAAT §=1T | §H Heleh! $H T 314 gladl
EURY

X, H T 91 3R gl digdl ﬁ% AR & FIT d¢oATd 8l 8T &, Sif
ggol THaI3TS & AU ald &, 3 ToT SN Y 3TST THSIATS A1gar
gl 37T T &Y S9d¢cy HIc I Wl &l 9 AR dlg ard I gf a7
dUTRIAT SferoT fr & AT Fis 3R faar arRT $r &l India today is

60/84



emerging as a global hub of investment. Let us celebrate it. If we make a
law for it, that should not be taken to be something wrong. So, I will

explain the Ordinance part before the House. But it was done for a good

legitimate reason. A $r IfHar fopaar s g, 30 CIU'ISE Her oY ;rgT £ 31T
STehT TG EdT o 8T gl Bl 319 @ favy S aR-ER 3o ¢ foh 39
SehIECHFdY IX ollS 1 &d & | EX, H Ueh T hgadl dTgdl gaﬂT%’EﬂH
H o NsT ¥ FEall qTedT § 1o IR 7RI P &H gfordm T J2T dlehd
ATl AE & ol SeldTell, YTSAT dTell, HeUTY dTell, T dTell §, 319N
3eAehT T 23 T hIg FSECYE & df AT §H 3eteh [T ®IEe ¢oh dIC T8l
Y37 FAT & 3eTohl Tg g T ST TG IEAT WTell d35-83 o9l & [T
Goll &1 AT HR §H g1 Sollell g o | §H VAT R STl =g o
STeT B¢ AIRY 3 319 f3aeye & fT gl IEdT TR Y i &51
& fore &1 Afehet 7 Ueh T SR T o 39K §AR HeHdl  faAT &9
T S8 X HTefsT ol TGT FIT Al §HeT 3HTeAT IR TAS feoqult # -AfSTeeT
I 9T el AT T, H Th IR HFAA 12T &I §13H & HTHeT GGoIT ATgdl

ﬁl A suit which does not contemplate any urgent interim relief under this

Act shall not be instituted unless the plantiff exhausts the remedy of pre-
institution mediation in accordance with such manner and procedure as

may be prescribed by rules.”

§H TE hgell UT6d & 1o 3HehT e IEeT gl §Iam, Sie deh ag Wi
ATSTAT & AT JATAT &1 T, §H ST FAT of Y 37T § 31 §HA STRT
37oie Rl 1 gl 82 Hel 39T 3RTHS feoqult & v a1d Far 2 [
&Y forsteter TeeX €, 37T 1 §31T, Yifthe 81 91T 3R Y #7578l 915|
Uah [aaTad 91T who is the controlling partnera%'ﬂ'lﬁm WW%’
T FACRN o T ATt T RY FT T & l gAY T T g B | He

can go to the court for urgent interim relief, before going to the mediation,
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that he shall not alienate the property of the firm. Jg YTaTeT T BT 8T
AT | SId H 3T 9 I §T TGT AT dd HoA gl Toh Ig I1ae= @ b
3R VY UTeAY 898y a @ § df 39 X TEdT A e arfgel R s
B¢ fSFge I gl 3Mdfcd Yehe 6T 915 dl H 57 8139 I &3 faeradr
H HGIN foh IR ofieT 1 1 BleT f3aege & o amde W-Afsrers 7 04
&1 @A g1 Sean | # veh R a1 svgan foh et o Hed gelt A B
PIS UTT T T 3T 81 TohdT &, & o1 &7 HY 87 ohdT &, USE ol &l
Y 8T THRAT &, 25 oI 7 &Y ThdT &, T oI 31T 8T JehdT & T SEfAIT
didT o WX SdaT ATHSIT FAT 82 g AT &l TGN H died JI1@ &
SOIIRT &I 3 dgl Soold Al S dld §9IR RIS & ITIRT r 8t
et I8 g9 9T §, 3§ WX 34fcd &7 82 SHTOIT 3 ST, SH
W oo 9T 3mafed e foh I8 fohd 239 &1 9o §, AY &1 # I8
39l AT T8l gl

SIPECHFT] o HFe H Teh ol ol 315 AR Y of91cr ¢ fob a8
feriar |81 81 # gog gesTehlel 7 38 fOEaR @ 581 9g 9rar AT| 37T H
ST ITEd] i%aﬂl‘i’rmw oY SWIECaT o TolT &7 fRaT §| ggol &
IE glel TX AT §| TS 1 dRIE H R & Fa3ififse Rl A
18,444 IC e & 31 2,709 FIE gTeT §<7 @ & | ST AdS g & Th
Tl o 916 ST H iv_c-r 21,153 FIc E'TFH ETGTI"Z”?TI This 1s larger than the

number of subordinate judiciary judges. el Scel PIC Bled T 6T 5|
319 48 sfeT]

Now I come to residential units for the subordinate judiciary.

Fa3iifsaie R & 37aT ¢ H 6l & Wl & v 15,853
IJFsiTer ?IIW g 3 1,472 ?JW o1 T&T &1 Therefore, after nearly
one year, their number will come to 17,325. This 1s what [ am proud to say.
Since our Government came to power in 2014, the number of court halls
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increased by 2,819 and the number of residential units increased by 2,321.
Therefore, court halls for subordinate judges and residential units for

subordinate judges have increased by leaps and bounds.

I now come to financial assistance. This was raised by many
Members of the House. There is a financial assistance scheme since 1993-
94. You have held the Office of the Law Minister; therefore, you would be
able to recall that. For the last more than 25 years, the total amount given
under this scheme 1s Rs. 6,302 crore. Out of that, Rs. 2,058 crore, which is
nearly 45 per cent has been given in the last four years of Narendra Modi

Government. We are giving money also.

With regard to the Fourteenth Finance Commission, the devolution
has gone up from 32 per cent to 42 per cent. Therefore, we are doing our
best for infrastructure. Let me share the information about computerisation
of courts. Today, 16,089 courts of India have become computerised. There
1s a judicial data grid on which nearly 10.5 crore cases are available from

which I take out old cases.

379 #H TCATSTHT TR AT g, Fi foh TCAlseHT TR STl STl el 3T
& | HH gl H TR Ueh &1 9T §, TG oo HIGT SiY &l ThR #H &
g3 foh & @91 a1 a¥ 2014 & 1€ g1 Hic STotel H 173 75 R fohwe
I & | HEHITSeie SIISTT # §A o9l of 3eTehl U 1 S/ 5| Tg A
3O FgeAT ATEAT |

A 38 8139 H S12UeTol S[ISTATST h12leT Tere oehd 31T AT 3R 39
qoFd T H 1A Toled Sit T HNUT ATe &1 Even my good friend
Sampath also spoke on that; I remember that. What happened was this. The

National Judicial Commission was there, where the Law Minister was one
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Member along with the Chief Justice of India, the Second Judge, the Third
Judge and two eminent persons. The Supreme Court quashed it. The
Supreme Court had stayed the appointments till the pendency of that case;
that case was decided in November of 2015. ¥ 2014-15 H W hH
Bl UTS, 38H AR ITelcll o161 & | GUTH I o T TG STRY HT I@T
AT| 5 g WcH §31THTW§31T, ag H 39! IdTAT TR g“'l [ can share
this with you because the Secretary-General was earlier Secretary, Justice.

She knows about a lot of things in this. ... (Interruptions)

HON. DEPUTY SPEAKER: No, Minister, regarding the National Judicial
Commission about which you spoke, what is the solution? Parliament
passed the legislation. Is the Supreme Court supreme or is the law passed
by Parliament supreme? Please let me know what remedies you have
found out. We cannot simply put the blame for everything on the Supreme
Court.

... (Interruptions)

PROF. SAUGATA ROY (DUM DUM): Sir, his pet project was a separate

commission. ... (/nterruptions) That was turned down by the Supreme
Court. He said that as the Law Minister of India he wanted it but the

Supreme Court did not want that. ... (Interruptions)

HON. DEPUTY SPEAKER: We are the law-makers. We have to find a
solution for that.

... (Interruptions)

HON. DEPUTY SPEAKER: They are the interpreters. The judges are the

interpreters. They are not law-makers; we are the law-makers.
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... (Interruptions)

SHRI RAVI SHANKAR PRASAD: Earlier, I had an occasion to explain,
in reply to the query you have raised, Sir, that we have accepted the
judgement, but I have serious reservations on the reasoning of the
judgement. I am saying this as a student of law and not necessarily as the
Law Minister. For the first time, in the history of India, this Parliament,
both the Houses except one Member, extended hundred per cent support.
There was hundred per cent support of all the Vidhan Sabhas. There was a
consensus in the polity of the country but they set it aside. And, what
reasoning did they give? I would like to repeat that reasoning here in this
House. They said, listen Prof. Roy, that since the Law Minister is its
Member, an honest, fair judge cannot be appointed in the case of litigation
against the Government. That is a very loaded comment. I am sorry to say
that.

Let me repeat, Sir. We are in power today and you had been in

power earlier.

PROF. SAUGATA ROY : It i1s a loss of face for Parliament....

(Interruptions)

SHRI RAVI SHANKAR PRASAD: Please, let me complete. Sir, all of us
assist the Prime Minister; the Finance Minister in Finance, the Defence
Minister in Defence and the Law Minister in Law, but ultimately the Prime
Minister decides and the President issues the warrants. A very loaded
comment, that mere association of the Law Minister will cast upon the

impartiality of judges’ appointment, has been made.... (Interruptions)

HON. DEPUTY SPEAKER: You are representing the whole House.
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SHRI RAVI SHANKAR PRASAD: Therefore, Sir, with greatest respect,
as a student of Constitution of India, as a lawyer, I totally disagree with the
reasoning given by the Supreme Court so far as setting aside of the NJAC

is concerned.... (Interruptions) Let us not discuss it.

SHRI PINAKI MISRA (PURI): Bring another law with a slight tweaking
and pass it again. This time it will fly in the Supreme Court, I guarantee

you. Bring another law in this very Parliament Session.... (Interruptions)

SHRI DEEPENDER SINGH HOODA (ROHTAK): There should be a

discussion on this.... (Inferruptions)

HON. DEPUTY SPEAKER: The Minister will reply. Mr. Minister, you

have understood the sentiments of the House.

... (Interruptions)

SHRI DEEPENDER SINGH HOODA : Sir, this is a very important
Constitutional matter. We need to have a discussion on this....

(Interruptions)

SHRI RAVI SHANKAR PRASAD: Sir, I had said it on an earlier occasion
also, I am more than willing, let the House discuss the state of Indian
judiciary. I have no problem. Let us discuss it. I see the sentiments of this
House. One Member has asked about increasing the age of judges. I am
not in favour of increasing the age of judges. Please be very clear about it.

... (Interruptions)

Now, I come to what we have done. In 2016 we appointed 126 High
Court judges. This was the highest number 1n the last 30 years. This is our

record.
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In 2017, we appointed 115 judges. This year, till now, we have
appointed.... (/nterruptions) Shri Venugopal, I am not yielding.

HON. DEPUTY SPEAKER: Let him finish.

SHRI RAVI SHANKAR PRASAD: We have appointed 34 judges and with

regard to 126, I have sent the recommendations for consideration.

SHRI KODIKUNNIL SURESH : How many Scheduled Caste and
Scheduled Tribe... (Interruptions)

HON. DEPUTY SPEAKER: Let there be order in the House.
... (Interruptions)
HON. DEPUTY SPEAKER: Mr. Minister, you address the Chair.

SHRI RAVI SHANKAR PRASAD: I am not yielding.

When I became the Law Minister in the Modi Government, I wrote
to all the Chief Justices of the High Court that in appointment of judges the
case of minorities, women, Scheduled Castes and Scheduled Tribes and

Backward Class people must be recommended properly.

SHRI KODIKUNNIL SURESH : But nothing has happened....

(Interruptions)
SHRI RAVI SHANKAR PRASAD: I am not yielding.

My Government is very keen and I keep on emphasising that

Scheduled Caste and Scheduled Tribe people should also be appointed.
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I now come to the Commercial Courts. As far as Commercial

Courts are concerned, I want to explain ... (Interruptions)
HON. DEPUTY SPEAKER: He is giving the reply.
... (Interruptions)

SHRI RAVI SHANKAR PRASAD: On the issue of Commercial Court, |
am very clear that this particular law 1s designed to create more

opportunities for disposal.

HON. DEPUTY SPEAKER: Let the Minister finish the reply. You can

seek clarifications later on.

... (Interruptions)

SHRI RAVI SHANKAR PRASAD: Sir, I can tell you that in the mediation
step itself many smaller disputes, which may not be required to go to the

Court, can be taken care of.

Now, the question comes, should we just keep quiet? With great
respect to my good friend, Shri Pinaki Misra, I want to submit that as Law
Minister, I am not a Post Office. As a Law Minister, it is my duty to apply
my mind and see that best appointments are made in the judicial process. I
will keep on doing it regardless of judgement. We are verifying it. Why
not? We should verify. Someone says that training should be proper. Yes, it
should be proper. ... (Interruptions) I will not make any individual
comment. | should not make that. That 1s not the tradition of this House. I

want you to know it. ... (Interruptions)
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As far as SCs/STs are concerned, I have myself conveyed to the
collegium that the country expects that in the appointment of judges,
people from that community also must get proper space. I will continue to

insist it and want to insist that. ... (Interruptions)

Now, I would like to inform the hon. Members that ultimately the
collegium of the hon. High Courts and hon. Supreme Court recommends it.
But, what is important is that I must also give my own feedback to ensure
that all these things are done properly. Therefore, in my communication, I
have always repeatedly said that people of SCs/STs, marginalised
community, OBCs and also women must get proper representation. ...

(Interruptions) That I will continue to do so.

Now, I come to the training part of judges. Some of the hon.
Member have talked about it. Yes, you are right that judges should also be
trained. We are insisting on giving proper training to judges. The National
Judicial Academies are coming up. Once this whole commercial litigation
ultimately rises, more and more exposure will be given to this aspect of
training of judges. I would like to convey my hon. Member — when he
talked about income tax cases and other cases — that tax cases are not
within the realm of commercial disputes because they are a separate

procedure altogether.

Now, a question was asked by Shri N.K. Premachandran that with so
many under-trial prisoners, it creates a load on criminal system, and,
therefore, why are we doing this? I think you and Dr. A. Sampath are
aware, both with strong legal background, that there is a provision of
Section 436A of the Cr.P.C, which says that if you have spent nearly half
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of your under-trial period in jail, you should be released. I have written to
all the Chief Justices of High Courts. The hon. Supreme Court has given a
judgement. We need to follow it up. ... (Interruptions) I take note of this
thing, Shri Idris. I have taken your feedback. In my communication to the
Chief Justice of hon. High Court of Calcutta, I will surely convey that this
has been brought to our notice. The provision of Section 436A should be
more liberally used to release those under-trials who have served half of
their sentence. ... (/nterruptions) Now, will you please sit down. [ am
replying to a query. Sir, I think, hon. Member, Shri Idris, should know that
the order has to be passed by the judges and not by me as a Law Minister. |
can only pursue it, fix a time-frame and do it fast. That I will surely take it

up. ... (Interruptions)
HON. DEPUTY SPEAKER: Please address the Chair.

SHRI RAVI SHANKAR PRASAD: In case of women detenue, I have
myself said that if they have covered 25 per cent, then they should be

released on bail.

Sir, the Government is taking pro-active measures in case of judicial
reforms. We have scrapped 1400 old laws. I must inform this House that
this 1s one step. Tomorrow or day after tomorrow, I am coming with
arbitration law. New Delhi is the centre of arbitration. All these things are
designed to make India a good hub of domestic arbitration and
international arbitration for the resolution of disputes. So, this Government
1s coming up with this whole package. When India is emerging as a big
economic power house, surpassing even France, on a way to become the

top three, these measures are important.
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[ have taken on-board the concerns of all the hon. Members. This is
a historic legislation. ... (Interruptions) Today, you are making history. I
can only tell you that even you will see this process unfolding itself as to
how India’s ease of doing business spectrum ultimately goes up. That is

our aim.

I request this House to kindly support the Bill.

SHRI N.K. PREMACHANDRAN (KOLLAM): Sir, first of all, regarding
the Ordinance route of legislation, the hon. Minister in his reply has
reiterated that the Government is having the ample authority to promulgate
an Ordinance. But that ample authority to promulgate Ordinance 1is
subject to the law of the land. We know that the law of the land includes

the Supreme Court judgments also.

The hon. Minister is well aware of the latest Supreme Court
judgment regarding promulgation of Ordinance. It has explicitly stated
that it can be issued only under the compelling circumstances and in the
extraordinary situations. Not only regarding promulgation of Ordinance
but regarding re-promulgation of Ordinance also, clear Supreme Court
judgment is there. So article 123 is not an unfettered authority conferred
upon the Government. I do not want to explain it again and again. That is
why, in my opening remarks itself I had said that the hon. Minister is well
learned and is a legal luminary. In all these aspects, better than anyone
else, he is well aware of all these things. He is also aware of the Supreme

Court judgments.
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So the ample and unfettered authority cast upon the Government
regarding the promulgation of Ordinance is subject to the law of the land.
The law of the land means the Supreme Court judgments, precedents, and

conventions. All these things come under the purview of the law of the
land.

So my submission is that there are no compelling circumstances or
extraordinary situation so as to promulgate an Ordinance when the House
was to commence in the month of July, 2018, to have the Monsoon
Session. There is no urgency and there is no exigency. So, still the reason

for bringing an Ordinance is not clear.

Secondly, regarding burdening of Indian courts with cases, I did not
get a satisfactory answer. The hon. Minister was talking about Section 436
of CrPC. As far as under-trial prisoners are concerned, if their term is
about to expire, definitely they are entitled to have its benefits. But most
of the under-trial prisoners in the country are not getting that benefit as per
Section 436 of CrPC.

But my point still remains and that is why I am critically examining
it. If you can elucidate the august House regarding what would be the
impact of other pending cases, it will be good. When you are giving a
preferential treatment and preferential court for the commercial disputes
under Section 2 (Clause C) of this Act, what would be the fate of other
cases which are pending in various courts including criminal as well as

civil disputes?

Sir, I am having a dispute with my friend here and suppose it is a civil

dispute. Now a commercial dispute of Rs.3 lakh 1s getting a preferential
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treatment. But what 1s the legitimate or logical explanation for preferential
treatment for a commercial dispute alone? I think the sole reason is Ease
of Doing Business. So, this point has to be cleared. It has not been

cleared.

Lastly, I fully agree with the hon. Deputy-Speaker. The entire House
as also the Rajya Sabha endorsed your view when you had brought the
National Judicial Appointments Commission Bill. We praised you a lot

because you made a historic speech in this Parliament while introducing
that Bill.

Now we are fully supporting this Bill but suppose the Supreme Court
struck down this Bill. Is there any other alternative or remedy to go? Why
is the Government not having the political will to over-write the Supreme
Court judgment? As far as law making for the country is concerned, still I
believe, this Parliament is the supreme law making body. Suppose the
Supreme Court struck it down, definitely there are ways and means to get
over this. The question i1s whether the Government has the will to over-
come the situation. [ fully agree with you that this is a balanced
legislation. It is a good legislation as far as the country is concerned. It is

balancing the Judiciary, the Executive as well as the Parliament.

So, on behalf of the House, I once again urge upon you to kindly take
the initiative to get the Bill passed in any way and get the endorsement of

the Supreme Court.

With these words, I thank you for giving me this opportunity.
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SHRI K.C. VENUGOPAL (ALAPPUZHA): Sir, I do agree with the
sentiments shown by this august House regarding the National Judicial
Appointments Commission. The Parliament had passed that Bill and it

should be honoured. But I have a question to ask from the Government.

I have a question to the Government. You are saying that the
Judiciary should be independent. We totally agree to this but the view of
the Government towards the Judiciary should also be independent. But that
has not happened. The collegium had recommended the name of a judge....
#* HON. DEPUTY-SPEAKER: The name will not go.

SHRI K.C. VENUGOPAL : Why did the Government reject only that
name? What situation prompted the Government to reject that name? ...
Interruptions) For a Government also such things are not good. ...
(Interruptions) Therefore, this Government is also threatening the
Judiciary ... (Interruptions) This Government is also threatening Judiciary
.. (Interruptions) That is why this situation has arisen ... (Interruptions)

Only talking about the independence of the Judiciary is not acceptable.

A ARFI=T g @N33N): AT 3ureeT S, ﬂTquaag\qTr%aﬁs?r
3IfSH &€ WX SRR ST == 81 @Y &, # 38 IR & hgell A6 g
39T aY 2013-14 T €T 19T, J&T & AHiead & o0 HIT TIHR,
o8 guic FT W@ &, IR IR 3BT da 35 oY

HHARNITST FIC T Tl AT 33T 3HTH 397 [Tl & IR W
TIHR 3775 &, §H SHA QT FAYA F:Id g1 # 57 3T § 3771 §, a8
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ST HAT T & 519 f9gR 3R FIRES 30T g3, $IRTS H T
AR IATST $RT TR & T Siddid gél

HON. DEPUTY-SPEAKER: What is the clarification you want to ask?

A fAfAFT g : g7 IR B, THART TS I T | 3T [STEceFe HIC &
forT SIRTETIET T FT @ B, Th U3 A i o1 o @ & | 379 I
SITATIRAT Sl €T H TR hIH h Ig ¢ | ATl GLTAT o IS A9 i
350-400 ThelHTEY ST H &3 91T g1 3T9al JTUFR g8 dIc Hr &G
g3 &1 8T8 HIC & ST FH ATHST HUTST TN, GHHT A GfSar §1 7w
frdga g foh 39 38 IR A €I ¢ |

A eI Ateren (RUR): AT 3reaeT S, AT J3Y S o Sl foh
ITE YUTTOIT TUeh IS T el oI ST T 3T T & dTfep 37aTeT 3R Sof
aTelT SRR 391 ITRFR & [oIT o318 oIS Toh

& AR 3R IS AT a1 FE T ¢ H AT 7 S & qoat
AT & foh Teh TRIST TTeHT 1 GHHA Hic H UM G FIT H Tehlel T
Y 9T SHb [olT TR FIT STGEAT HIN? ST T dhic H Hdd ol
TEAT §GTU3T Al Jehrell sl hrE 3T Sarer g1af arifeh rdafaferd wa &
STTeat | arier e Y b 8t 3SR A 3R a8 ol HIC & ST b, F4T
3 Tl & d1¢ 37T9 IS cTITAT L3N

A Aaras AEE BT - RAYge): AT et S, A
STTehRY A ¢ foh GO I & TR A FgT & o 815 Hic & Reras st
Y USgieh Sf8H I e T ST gTeT 81 H Heol H g 3Tel T
3R ggAeT Sithferer &1 Ageaqol fadaes arw fhe arw §) o Reafa &
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USgIh SH R Reras SioT fagerd glat dl 7T TR JFGITT FTHAC
o 3eTeh ATETH U W STel T hlg JTaEITeT shiai?

DR. A. SAMPATH : Sir, I would like to have a clarification from the hon.
Minister. I am not speaking about "ease of doing business’ and right to life

etc.

There have been various reports on the appointment of the judges of
the Supreme Court. The hon. Minister is very well aware of the
Memorandum of Proceedings (MOP). There has been a delay on the part
of the Government in the correspondence between the Supreme Court and
the Government. When the Supreme Court suggests some names to the
Government, the Government takes quite a lot of time to reply back to the

Supreme Court.

Sir, I would like to know from the hon. Minister if it is a sin to be in
the Supreme Court if two or more judges are speaking the same Mother
Tongue and are from the same State. Is it a sin to be a judge of the
Supreme Court if they are from the same State but are efficient, senior and

eligible? This has happened.

Sir, I am from South India. We the people from South Indian States
have a feeling that we are being deprived. I asked him even during the
discussions. Even now the hon. Minister is not able to give a proper reply.
Even though it is enshrined in the Constitution, yet no Benches of the

Supreme Court has been established in any other place than Delhi.
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The seat of power is still in Delhi. The seat of political power is still
in Delhi; the seat of judicial power is in Delhi and the seat of financial
power is in Delhi. Will the Government take initiative for decentralisation

of the judicial power?

SHRI KODIKUNNIL SURESH : Sir, I would seek a clarification from the
hon. Minister. He has said that the Government has given instructions to
the Supreme Court and the High Courts on appointment of Scheduled
Castes and Scheduled Tribes but unfortunately, it is not happening. There
1s a very serious disparity in the appointment of High Court and Supreme
Court judges. Representation of Scheduled Castes and Scheduled Tribes is
very poor in the High Courts and Supreme Court.

I would like to ask one question to the hon. Minister through you,
Sir. If the Supreme Court and the High Courts do not take steps in this

regard, what action will be taken by the Government of India?

SHRI RAVI SHANKAR PRASAD: Sir, on the Ordinance route, I have
explained it in detail. I do not want to repeat. elfehel Teh &1 SII IR-AR
eI ST 6T ¢ Toh ST € o T & FATRATSA HIC H g1 1M, STehl oic; &1
S| Hiere St o gd TR & garr & & FA 3 v
UISATET ol TolT AT foh 39 g & 47 AT HATANITAT hdol &l 31T o
feeaTT BTSaIC BT, TTTT 8T8 FIC 8T, {FTS TS hIc I AT ToTEATH §13 HIT
gl gl frfATar s s gl & IR Rfda Fra s gid &1 3 g e &
o1 ST =T ITOTAT &Y AT e g, T TR A e o e ¥ AR
AfSEee A &7 ff aar g1 Ig 91d FEr o T ¢ 6 g
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FHATNTS HIC &Y ET &, df T I &6 g1 ST4IN, T §H 3 T8l Al
%:l d{-d} UssTch alx;Igi %Wﬁmﬁmﬂl ... (Interruptions) Please

do not disturb me as I did not disturb you. That is a friendly commitment

which I want from you. You have spoken brilliantly today.

The point which I am trying to highlight is very important. We have
enough judges if appointment is done. There are 5000 vacancies in the
subordinate judiciary. All of you know that the Government of India has
no power; the State Governments have no power and I totally see the
reasoning of the All-India Judiciary Service but the High Courts do not
agree. Therefore, we have suggested that a centralised examination for
5000 posts be done in which reservation should also be given for SCs, STs
and OBCs who will ultimately become Additional District Judges and
become High Court Judges. All these matters are pending in the Supreme
Court. I am doing my best on behalf of the Government so that diversity of

the judiciary 1s also maintained.

A question came up about the Benches. The Supreme Court itself
has said that the Supreme Court Bench should remain in Delhi. Now, what
should I do, Adv. Sampath? You are an eminent lawyer yourself. What can
I do? Supreme Court has given a judgement that for creation of new
Benches, the consent of the Chief Justice 1s important. 313X Gl E‘I‘é P
o I SECH AT TSIeT ToTel S T§ 3TIRMET Y foh Teh = qforan
H Glell SileAT AR, A g7 IRAT & faaR 337 | AT A fRIpre g
SiY 3R SIRWS &g I & HET ~IATEIr @ HFGeh hich 3T 38 ==
A & SIG dHhedl foh Teh o< GHAGI A o8, df 37 9 &7 fEar &
US| Afehel, ST Teh 815 I T AT FGI GIM e cdeh §H 3 e
H 3T T8T 9¢ Tohd &, Tg §H 3T gl g & |
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It is not a sin, Adv. Sampath, if judges come from one State. But
surely, while making appointment to the Supreme Court of India, if many
High Courts go unrepresented where senior competent persons are there
and we are having appointment from only one High Court, then as the
Minister for Law and Justice, I am duty bound to convey that concern to
the court. It is for them to decide but when I notice the appointment
process in the Supreme Court, I am very clear that Supreme Court
appointment must also indicate the diversity of India. It is equally

important.

One thing I want to clarify here. With your wide experience, you are
aware that we do not discuss individual judges’ names in this House. That
tradition ought to be maintained. ... (/nterruptions) Sir, I am not yielding
to Shri Kharge. We had enough discussion on this subject. I am open to
have a full-length discussion, if Shri Anant Kumar permits, on the

Judiciary service.

Sir, I request you to start the voting process as I have replied to all

the queries.

SHRI MALLIKARJUN KHARGE : Mr. Deputy Speaker, Sir, this is not a
question of any individual. This is a question of justice. Once it came to

Government- the... # case, you sent it back.
HON. DEPUTY SPEAKER: The name will not go on record.

SHRI MALLIKARJUN KHARGE : It has come again. It has been
recommended again. Still, that file 1s pending with them.... (Interruptions)

Are they acting judiciously or independently? You are always interfering.
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Whomsoever you like, you are supporting and whomsoever you do not
like, you are opposing. This 1s your attitude. You give the explanation....

(Interruptions)

HON. DEPUTY SPEAKER: I cannot compel the Minister. I am sorry.

... (Interruptions)

HON. DEPUTY SPEAKER: The question is:

“That this House disapproves of the Commercial Courts,
Commercial Division and Commercial Appellate Division of
High Courts (Amendment) Ordinance, 2018 (No. 3 of 2018)

promulgated by the President on 34 May, 2018.”

The motion was negatived.

HON. DEPUTY SPEAKER: The question is:

“That the Bill to amend the Commercial Courts, Commercial
Division and the Commercial Appellate Division of High Courts
Act, 2015, be taken into consideration.”

The motion was adopted.

HON. DEPUTY SPEAKER: The House will now take up clause by clause

consideration of the Bill.
The question is:

“That clauses 2 and 3 stand part of the Bill.”
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The motion was adopted.
Clauses 2 and 3 were added to the Bill.

Clause 4 Amendment of Section 2

HON. DEPUTY SPEAKER: Shri N.K. Premachandran, are you moving

amendment No. 1?
SHRI N.K. PREMACHANDRAN (KOLLAM): I beg to move:
“Page 2, line 14,-
for “three lakh”
substitute “seven lakh and fifty thousand”. (1)

HON. DEPUTY SPEAKER: I shall now put amendment No. 1 moved by

Shri N.K. Premachandran to clause 4, to the vote of the House.
The amendment was put and negatived.
HON. DEPUTY SPEAKER: The question is:

“That clause 4 stand part of the Bill.”

The motion was adopted.
Clause 4 was added to the Bill.
Clause 5 was added to the Bill.

Clause 6 Amendment of Section 3
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HON. DEPUTY SPEAKER: Dr. Shashi Tharoor — Not present.
Prof. Saugata Roy — Not present.
The question is:
“That Clause 6 stand part of the Bill.”

The motion was adopted.

Clauses 6 was added to the Bill.
Clauses 7 to 10 were added to the Bill.

Clause 11 Insertion of new Chapter 111A

HON. DEPUTY SPEAKER: Shri N.K. Premachandran, are you moving

amendment No. 3?
SHRI N.K. PREMACHANDRAN : I beg to move:

“ Page 3, lines 23 and 24,-

for “such manner and procedure as may be
prescribed by rules made by the Central

Government”
substitute “the provisions of Code of Civil
Procedure, 1908. (3)

HON. DEPUTY SPEAKER: I shall now put amendment No. 3 moved by

Shri N.K. Premachandran to clause 11, to the vote of the House.

The amendment was put and negatived.
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HON. DEPUTY SPEAKER: The question is:

“That clause 11 stand part of the Bill.”

The motion was adopted.
Clause 11 was added to the Bill.
Clauses 12 to 16 were added to the Bill.

HON. DEPUTY SPEAKER: Shri N.K. Premachandran, are you moving

your amendment no. 4 to clause 17?

SHRI N.K. PREMACHANDRAN : Sir, the amendment no. 4 1s
concerning the State Legal Services Authority. So, I am not moving

amendment no. 4.
HON. DEPUTY SPEAKER: The question is:

“That clauses 17 to 20 stand part of the Bill.”

The motion was adopted.
Clauses 17 to 20 were added to the Bill.

Clause 1, the Enacting Formula and the Long Title were added to the Bill.

SHRI RAVI SHANKAR PRASAD: Sir, I beg to move:
“That the Bill be passed.”

HON. DEPUTY SPEAKER: The question is:
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“That the Bill be passed.”

The motion was adopted.
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