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‘More than four decades have passed since we
adopted our Constitution. While our Constitution
‘has enabled us to successfully cope with manya
challenge, some lacunae have also become
Japparent in its working, more 50 in the face o

‘the growing needs and requirements of our:
 people and the rapidly changing socio-economi¢
‘and  political scenario, both national and.

nternational.

Although the need for a review of the
Constitution has been felt time and again from
the very beginning, the debate seems to have
become more pronounced in the recent past,’
often encompassing it its fold almost the .
entire gamut of structures and rdatxonehlpsf
envnsaged in the basic law of the land.

The purpose of the present volume is
to facilitate a wide-ranging national debate and
discussion on a subject of such vital concern t
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FOREWORD

The Constitution of India, adopted 42 years ago, in an atmosphere
surcharged with joy at the birth of a new democratic republic, carries the
distinct imprint of men of vast and lofty vision and great juridical prudence.
For a country of sub-continental dimensions, and for a vast and variegated
national community embracing a multiplicity of sub-national identities based
on race, religion, region, language and culture, the framing of the
Constitution was indeed a gigantic exercise.

The Constitution which the people of India gave unto themselves is a unique
document. It reflects, in a manner perhaps very few other Constitutions do,
the values which we, as a people, have cherished through the ages and,
more particularly the beliefs, faiths and aspirations, which we had come to
imbibe during the years of our national struggle for freedom. It is indeed
a testament of faith and blueprint for future of an ancient people reborn as
a modern State.

A Constitution, however nobly conceived, comes alive and acquires its fibres
of strength only in the constructive tensions of practical politics. And the
years since Independence in Iindia have indeed been a saga of such a
crowded history that almost every provision of the Constitution has come
to be tested against the reality of concrete situations in our national life.

In the light of the working of the Constitution during the last four decades,
a debate has been going on for some time and at different fora as to whether
the Constitution has really achieved the objectives for which it was designed
or has it failed us. What | feel is that the Constitution has been fairly
workable during all these years and it has achieved a fair degree of success
in reali§ing our national objectives and meeting popular aspirations.
However, much more needs to be done to effect reforms in various spheres
of national life such as electoral system; making fundamental rights
meaningful and really enjoyable; providing for optimum utilisation of natural
and human resources; devolution of more powers to local bodies and
ensuring effectively, accountability of the Executive to the Legislature and
through it to the people at large. @ We can also think of according
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constitutional status to bodies like the Planning Commission, National
Development Council, etc.

With a view to articulating and putting at one place various opinions on the
issue emanating from different quarters, the Lok Sabha Secretariat has
brought out the present volume which contains the thoughts and reactions
of eminent Parliamentarians, Jurists, Journalists, Scholars, Academicians
and other luminaries.

| congratulate the Lok Sabha Secretariat for bringing out the volume in its
present form. | am sure that the work would be found useful by all sections
of readers, and would provide a clearer understanding and better appraisal
of the working of our Constitution during the last four decades. This
endeavour could also set the pace and be a catalyst for a constructive
national debate on the subject.

New Delhi,

06 Nov 1992



PREFACE

The Constitution of a nation is a living organism and not a mere
parchment of dry papers. Being the basic law of the land, it is the
institutionalisation and embodiment of the cherished ideals and aspira-
tions of the nation as well as the goals of political system. And the
Constitution of India is no exception. It is indeed a unique document in
itself.

As a charter for social revolution, it reflects the soul of India, the
personality of a timeless society, her distinct national ethos and the
values and ideals we as a people have held high down the ages. Embody-
ingthe hopes, faiths and beliefs that we have come to acquire through the
long years of our struggle for freedom, it is a product not of a single mind
but of the collective wisdom of the best of minds fully conscious of the
enormity of the task entrusted to them.

A period of more than four decades has passed since we adopted our
Constitution and gave it unto ourselves. While our Constitution has
enabled us to successfully cope with many a challenge, some lacunae
have also become apparent in its working, more so in the face of the
growing needs and requirements of our people and the rapidly changing
socio-economic and political scenario, both national and international.

Even our founding fathers were aware that the Constitution, which
they had so painstakingly drafted, may not be able to serve the people for
all times to come and, therefore, made it open to amendments. Pandit
Nehru had observed :

“While we want this Constitution to be as solid and permanent as
we can make it, there is no permanence in Constituti. ns. There
should be a certain flexibility. If you make anything rig'd and
permanent : ou stop the nation’s growth, the growth oi u nv ng,
vital, organic people... In any event, we could not make 1hi-
Constitution so rigid that it cannot be adapted to changing condi-
tions. When the world is in turmoil and we are passing through a

vii
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very swift period of transition, what we may do today may not be
wholly applicable tomorrow.”

Although the need for a review of the Constitution has been felt time
and again from the very beginning, the debate seems to have become
more pronounced in the recent past, often encompassingin its fold almost

the entire gamut of structures and relationships envisaged in the basic
law of the land.

The purpose of the present volume is to facilitate a wide-ranging
national debate and discussion on a subject of such vital concern to all of
us. This Publication is a conscious effort on our part to bring together the
views of a number of distinguished contributors with diverse persuations
and yet sharing a common interest in improving the system.

Thus we have, as our honoured contributors, the Former President,
Shri R. Venkataraman, Speaker Lok Sabha, Shri Shivraj V. Patil,
Leader of Opposition in Lok Sabha, Shri L.K. Advani, several present as
well as former Union Ministers, Governors, Chief Ministers, Diplomates,
Presiding Officers of State Legislatures in India, members of Parliament
and State Legislatures, distinguished jurists and noted academicians.

The work opens with an illuminatingintroductory write-up from the
pen of Hon’ble Speaker, Shri Shivraj V. Patil, wherein he has dealt at
length with the varied aspects of the working of the Constitution and the
areas which deserve particular attention in an attempt to have a fresh
look. The other contributions have been sought to be arranged into
different parts of the book on the basis of the subject matter of the article
purely for the purpose of practical convenience although we are conscious
that given the complex nature of the subject and the varied treatment
given to it by different authors, such classification is not always feasible
and some overlapping cannot altogetherbe avoided. Allsuch articles that
do not appropriately fit in our classification or which cover a number of
diverse aspects, have been placed in the part titled “Need for Review of
the Constitution.”

In the penultimate part of the Book, we have included briefsynopsis
of the proceedings of two important Seminars on the subject organised
recently. The Seminar on ‘Constitution of India in Precept and Practice’
was organised in Parliament House Annexe, New Delhi on 25-26 April,
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1992, under thejoint auspices of the Parliamentarians Group for Dr.B.R.
Ambedkar Centenary Celebrations, the Indian Parliamentary Group
and the Bureau of Parliamentary Studies and Training of the Lok Sabha
Secretariat. The Seminar that was inaugurated by Hon’ble Speaker, Lok
Sabha, Shri Shivraj V. Patil and attended to by the Leader of the
Opposition in Lok Sabha, Shri L.K. Advani, several Union Ministers,
Presiding Officers of State and Union territory Legislatures, Parliamen-
tarians, jufists, constitutional experts, political scientists, academicians
andjournalists,debated at length the varied aspects of the workingofthe
Constitution in the light of the experience of the last forty years. The
other Seminar on “Indian Constitution : A Case for Review” was held
under the aegis of the Delhi Metropolitan Council and the Bureau of
Legislative Studies at Old Secretariat and was also inaugurated by
Hon’ble Speaker, Shri Shivraj V. Patil.

In the ultimate part, we have given a Comparative Statement of
Articles of the Constitution of India with the corresponding clauses in the
Draft Constitution and the dates on which these were discussed and
approved. In the same part, we have also given a gist of all the
Amendments to the Constitution that have taken place so far, together
with some basic information relating to each one of them. These, I hope,
would enhance the reference value of the work.

For our eminent contributors, it has been purely a labour of love. I
am grateful to each one of them for having responded to our request and
making our venture a success. I would, however, like to emphasise that
the views expressed in the articles are those of the individual authors and
the Lok Sabha Secretariat does not assume any responsibility either for
the opinions expressed by the authors or for the facts cited by them.

I am deeply indebted to Hon’ble Speaker, Shri Shivraj V. Patil, for
providing a “Foreword” to this volume, besides contributing the introduc-
tory article. His keen interest and benign guidance have been a constant
source of inspiration and encouragement to us in the preparation of this
volume.

I would also like to compliment the officers and the staff of the
Secretariat, especially Shri G.C. Malhotra, Director, Shri S.K. Sharma,
Joint Director, Shri P.K. Misra, Assistant Director and Ms. Samita
Bhowmick, Research Assistant of the LARRDIS (Library, Reference, Re-



X PRerace

search, Documentation and Information Service) who have worked hard
and assisted me in accomplishing this task.

Lastly, I would like to thank Messers. C.B.S. Publishers and Dis-
tributors for ensuring quality production within a short time inspite of
manifold constraints.

I hope the volume will be read with interest both by the general
public as well as scholars interested in the study of supreme constitu-
tional values and help in achieving the objective of forming an informed
citizenry which is a condition essential for successful functioning of
democracy.

14 November, 1992 C.K. Jain
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Tue FrRAMING oF CONSTITUTION

Constituent Assembly met for the first time in New Delhi on 9 December,
1946. On 11 December, 1946, the Assembly elected Dr. Rajendra Prasad
as its President.

The total membership of the Constituent Assembly was 389.

Among the members of the Constituent Assembly were : the Presi-
denrts of the Indian National Congress, All India Muslim League, All
India Hindu Mahasabha, All India Depressed Classes League, All India
Women's Conference, All India Landholders Association, Leader of All
India Scheduled Castes Federation and President-In-Chief of the Anglo-
Indian Association.

On 13 December 1946, Jawaharlal Nehru moved the Objectives
Resolution on the Assembly's aims and objects. The Resolution inter-alia
envisaged the Indian Union as an Independent Sovereign Republicbased
on the will of the people and comprising autonomous units with residu-
ary powers, with the ideals of social, political and economic justice,
equality of opportunity and freedom of expression, belief and faith
guaranteed to all sections of the people and adequate safeguard provided
for minorities and backward communities and areas. Thus, it gave to the
Assembly its guiding principles and the philosophy that was to permeate
its task of Constitution making.

Lateintheeveningof 14 August 1947, the Constituent Assembly met
in New Delhi and on the stroke of midnight, tookover as the Legislative
Assembly of an Independent India. Next morning, Mountbatten was
sworn in as Governor General of India.

On 29 August 1947,the Constituent Assembly set up a Drafting Com-
mittee under the Chairmanship of Dr. B.R. Ambedkar to prepare a draft
Constitution of India.

The Constitution was adopted on 26 November, 1949 and came into
force on 26 January, 1950. On that day Constituent Assembly ceased to
exist, transforming itself into the provisional Parliament of India until
the constitution of a new Parliament under adult suffrage in 1952.



PREAMBLE

WE, THE PEOPLE OF INDIA, having solemnly resolved to
constitute India into a SOVEREIGN SOCIALIST SECULAR
DEMOCRATIC REPUBLIC and to secure to all its citizens:

JUSTICE, social, economic and political;

LIBERTY of thought, expression, belief, faith and worship;

EQUALITY of status and of opportunity;

and to promote among them all

FRATERNITY assuring the dignity of the individual and the

unity and integrity of the Nation;

IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day
of November, 1949, do HEREBY ADOPT, ENACT AND
GIVE TO OURSELVES THIS CONSTITUTION.
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TrysT Wit DESTINY

Long years ago we made a tryst with destiny, and now the time comes
when we shall redeem our pledge, not wholly or in full measure, but very
substantially. At the stroke of the midnight hour, when the world sleeps,
India will awake to life and freedom. A moment comes, which comes but
rarely in history, when we step out from the old to the new, when an age
ends, and when the soul of a nation, long suppressed, finds utterance.
It is fitting that at this solemn moment we take the pledge of dedication
to the service of India and her people and to the still larger cause of
humanity...

Freedom and power bring responsibility. That responsibility rests
upon this Assembly, a sovereign body representing the sovereign people
of India. Before the birth of freedom we have endured all the pains of
labour and our hearts are heavy with the memory of this sorrow. Some
of those pains continue even now. Nevertheless the past is over and it is
the future that beckons to us now...

To the people of India, whose representatives we are, we make
appeal, to join us with faith and confidence in this great adventure.

Pandit Jawaharlal Nehru in Constituent Assembly
on14/15Aug. 1947.



15 August 1947.
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Part 1
Introduction




CoNsTITUTION OF INDIA IN PRECEPT AND PRACTICE

Shivraj V. Patil

The Indian Constitution was drafted and adopted by the representatives
of the People. It enshrines the aspirations of the citizens of India.

The Preamble indicates that the country is socialist, secular, sover-
eign, democratic republic. The word “Socialist” and “Secular” were not in
the original Constitution and were added later on. The country has
accepted the principles of mixed economy. At times, it appears to be
inclined more towards socialism and at other times against socialism. It
appears to be following a pragmatic policy.

The country needs to be secular. It means that it should respect all
religions alike and should not act as if it is a theocratic State. It should
not allow the majority or the minority to have the upper hand. Justice
should be done rightly to one and all.

The Preamble does not refer to the technological, scientific, cultural
and spiritual aspects of the lives of the people. Some countries in the
world have included these concepts in their Constitutions. They make
references to the environment also. To make it more comprehensive, it
would be useful to have them inducted into the Preamble and other parts
of the Constitution.

The Constitution is very vivid and forthright in giving fundamental
rights to the Indian citizens. They are enforced through the Judiciary.
However, there are certain other basic rights which are essential for
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existence and are not given to the citizens. They are right to life,
education, health, employment etc.

In the Constitutions of other countries, belonging to the socialist,
non-socialist and capitalist countries, they are given to the citizens. It
should be possible for India also to give these rights to the people, with
the help of the entire society, as such, and not only with that of the
Government.

The rights and duties of the citizens go together. If there are rights
given and duties are not enjoined, they cannot be enjoyed properly. So,
they should be provided comprehensively in the Constitution. The right
to work and duty to work should go together.

The Executive in India is accountable to the Legislature, every
moment of its existence. It is good and that should be continued.
However, the Executive should be reasonably stable also to produce
results and deliver goods. The Executive at the Union level was stable,
because of the ethos generated in the freedom movement and also
because of the leaders’ respectability, acceptability and capability.
However, there is no provision in the Constitution which can make the
Executive reasonablystable. It appears that the time has come, when the
provision for this purpose should be made in the Constitution. For this
purpose, the basic structure of the Constitution need not be changed.
Small changes in the functioning of the Constitution can help.

The concept of decentralisation is part of the Constitution of India.
There are provisions in it for sharing of the authority between the Union
and the States. However, the constitutional provisions can be brought
into existence to recognise and regulate in broad parameters the autho-
rity at thedistrict and lower level also. In the Constitutions of some other
countries, such provisions do exist.

The Judiciary has been doing its duties well. However, it is over
burdened. Its burdenshould be reduced. It should also have some elective
element involved in it, at least as in USA and some other countries.

The Constitution mainly deals with matters on the land and to a
very small extent, matters in the oceans, sky and space. It should have
provisions, which can give greater scope for dealing with these matters
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on a greater scale. It deals with matters of outer world, more than with
matters of the inner world. The discrimination and the visible dichotomy
are not useful. The world inside should be given equal, nay more
prominent place in thescheme of things - governmental, societal and per-
sonal. Only then, the challenges of the coming millennium can be faced.

The Constitution has kept the country united, allowed the Democ-
racy to survive and function, has helped in producing good and all round
development. All the same, it can be improved upon. There is always a
scope for improvement. It is true with the Constitution of India also.



Part 11
The President
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THE INDIAN PRESIDENT : AN EMERGENCY LAMP

R. Venkataraman

The President under the Indian Constitution is something like an
‘Emergency Lamp’. When the power fails, the emergency lamp comes
into operation; when the power is restored, the emergency lamp becomes
dormant. The power is both electrical power and political power. We
framed a Constitution on the Westminster model and several experts
have given the opinion including Sir Chimanlal Setalvad, Sir Aladi
Krishnaswamy Iyer and others that the executive responsibility for the
administration of the country rests with the Prime Minister and the
President is not, I repeat ‘not’, either an appellate authority over the
Prime Minister or a supervisory authority over the Prime Minister and
the Cabinet. If the political power is there, the responsibility for the acts
and omissions are taken by the Prime Minister and the Cabinet and the
Parliament. If anything goes wrong, the President is not either accused
or challenged. It is the Prime Minister and his Cabinet that is criticised
and even thrown out. Therefore, the President should, in my opinion, be
dormant when the political power is effective.

Take, for instance, some of the suggestions that are emanating from
time to time from legal experts and also pseudo-experts. They say that
the President should interfere when a recommendation, say, for imposi-
tion of President’s Rule comes before him for acceptance. Suppose, there
is a situation in which law and order is very serious and bad and the
President delays it or asks for clarification and in the meanwhile rioting
takes place and people are massacred, killed and butchered. Who will
take the responsibility in such a situation? Can the Prime Minister go to
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Parliament and say, “the President delayed or withheld his assent or his
approval and, therefore, I am not responsible but the President is
responsible? Can the President be criticised and even abused in the
House? The Consitution protects the President’s right. It is my opinion
that as long as there is a properly and duly constituted majority
Government, the responsibility for all acts rests with the Prime Minister
and the Parliament and the country must give the support to them.
Support does not mean that they must blindly and implicitly accept
whatever he says. The Parliament is there to criticise. The Parliament is
there to oppose but the Parliament should exercise its function in that
manner.

Of course, there may be occasions when there is a constitutional
infirmity and the President notices it. In that case, the President always
sends it back for consideration or for legal opinion. But that must be only
in cases where there is a constitutional infirmity in the proposal placed
before the President. In such circumstances, the President should not fail
to exercise jurisdiction vested in him. Once there is no power — either
electric or political — then this emergency light comes into operation.

The President becomes responsible for choosing a Prime Minister
ensuring the experienced administration of the country and making ar-
rangements for a democratically elected Government to take charge.
When the Prime Minister has resigned and the Prime Minister’s resigna-
tion has been accepted and the President asks him to continue till a new
Government is formed, then the responsibility for seeing that the norms
of administration are maintained is with the President. The country
must reconcile to two situations. When there is a popularly elected Gov-
ernment commanding the majority of the House, the confidence of the
House, the acts of the Prime Minister must prevail. If there is no
Government and the country is plunged into a situation in which
immediately a government cannot be formed, then the responsibility for
the President arises to see that the administration is being carried on
according to the established norms and to see that a democratically
elected Government comes into power. I want this to be clarified because
there is a growing opinion which, in my humble thought, is dangerous to
the democracy itself. There should be only one authority in any Govern-
ment, in any State, in any country. There cannot be a second centre of
power in a country and if you develop a second centre of power in the
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country, conflict between the main centre and the other will develop;
confusion and chaos will follow. Of course, the President may be taunted
that he is a rubber stamp President. But a President who gets annoyed
with the taunts is not fit to be President. You will have to take the good
with the bad, criticism with praise, abuse with encomium. In fact, you
must develop a spirit in which neither arrows will pierce you ‘Nainam
Chidanti Shastrani’ nor will the praise and encomiums flatter you to do
something.

I have never been of the opinion that I was always right. But I have
always put forward opinions so that the country may debate them and
then find a solution to these problems. If you hide all these problems
under the carpet and sweep them under it, you will never solve the
problems. It is better to have the problems discussed openly, in a
straight-forward manner and then conclusions reached. There are people
whosaid that I have been an activist President. Unfortunately, power in
Delhi fails too often and too frequently and for too long a time. And
therefore, it looks as if the President is active. On the other hand, I have
also been accused of being a ‘rubber stamp’ because there was a period
when the Parliament had absolute majority Government and the coun-
try was safe in the hands of the elected representatives.

I am sure that years later, somebody will do research on what had
happened in 1990-91 or rather 1989—91 and see how far the Constitution
had been upheld at that time. When I assumed the Office of the
President, I had said that I will neither fail to exercise jurisdiction vested
inthe President nor will I clinch the jurisdiction which is not vested in the
President. I am happy to say that I kept my plighted word and was able
to maintain both the letter and spirit of the Constitution.

The articleis based on the Address delivered by President Shri R. Venkataraman on the
occasion of the farewell function organised in his honour at the Central Hall of
Parliament House on 21 July, 1992.
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THE PRESIDENT AND COUNCIL OF MINISTERS

Madan Bhatia

The question as to whether the President of India is always bound by the
advice of his Council of Ministers has been a subject matter of fierce
controversy in the country during the recent past. The debate revolved
around article 74 of the Constitution which provides that “there shall be
a Council of Ministers with the Prime Minister at the head to aid and
advise the President who shall, in exercise of his functions, act in
accordance with such advice.” Prior to 1976 article 74 did not provide
that the President “shall act on the aid and advice of his Council of
Ministers.” Nevertheless, the Supreme Court held in Shamsher Singh’s
case in 1974 that the President was only the constitutional head and was
required to exercise his powers on the aid and advice of his Council of
Ministers. Their Lordships observed : “Sir Ivor Jenning has acknowl-
edged that the President of India is essentially a constitutional monarch.
The machinery of government is essentially British and the whole
collection of British conventions has apparently been incorporated as
conventions.”

The constitutional amendment of article 74 therefore only made
explicit what was already implicit in the Constitution, to put the matter
beyond the pale of any future controversy or judicial review. The amend-
ment did not change the constitutional scheme, nor was it intended to
override the constitutional conventions which, as the Supreme Court has
said, are integral part of the Constitution. There are, however, two
circumstances in which the advice of the Council of Ministers is not
binding on the President. They are as follows :
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(i) When the Council of Ministers has lost the confidence of the
House of the people.

(ii)) When the advice violates law or the Constitution of India.

Let us take the first circumstance. Overwhelming number of consti-
tutional jurists and some famous Prime Ministers of England have
expressed the view that the advice of a Prime Minister, who has lost the
support of majority in Parliament, to dissovle the House of Commons is
not binding on the Crown. They include Jennings, Moodia, Markesinis,
Professor de Smith, Sir Allen Haselles, Anthony King, Hood Phillips,
Asquith, Winston Churchill and Attlee.

However, the matter has to be considered in much wider perspective
and cannot be confined merely to the advice relating to dissolution of the
House. It has acquired special significance in view of the recent political
events in the Country. Article 74 (1) cannot be read in isolation from
Article 75. Both have to be read together and harmoniously. They are
part of one integrated constitutional scheme.

Article 75 provides as follows :

1. The Prime Minister shall be appointed by the President and the
other Ministers shall be appointed by the President on the advice
of the Prime Minister.

2. The Ministers shall hold office during the pleasure of the Presi-
dent.

3. The Council of Ministers shall be collectively responsible to the
House of the People.”

In U.N. Rao V. Indira Gandhi ! the Supreme Court held: “we must
harmonize the provisions of article 75 (3), article 74 (1) and article 75 (2).
Article 75 (3) brings into existence what is usually called ‘Responsible
Government’. In other words, the Council of Ministers must enjoy the
confidence of the House of the People.”

The Council of Ministers mentioned in article 74 (1) is the Council of
Ministers referred to in article 75 (3). Therefore, if a Council of Ministers
loses the confidence of the House of the People and the latter is not
dissolved but the President asks the said Council of Ministers to conti-
nue in office till a new government, is formed which will command
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majority in the House, such Council of Ministers cannot insist that its
advice is binding on the President. It holds office on the sufferance of the
President. It is asked by the President to continue in office because, as
held by the Supreme Court in U.N. Rao’s Case, the existence of a Council
of Ministers at all times is mandatory in view of article 74 (1). And it will
be travesty of all logic to suggest that if the President dissolves the House
of the People on the ground that no party is in a position to enjoy the
confidence of the House, orders fresh elections and asks the same Council
of Ministers to continue till the elections are held, the latter can insist
that its advice would once againbe bindingon the President and that any
such constitutional right stands restored to it.

This consequence follows from the very concept of democracy.
Jennings writes in his book, The British Constitution: “The Government
governs because it has a majority in the House”. That is democracy. In his
book Cabinet Government, he said, “If the major parties break up, the
whole balance of the Constitution alters; and then possibly, the Queen’s
prerogative becomes important.”

The position will of course be altogether different if the Prime
Minister, who enjoys the confidence of the House of the People, advises
the President to dissolve it. The President is obliged to dissolve it and
under the established constitutional convention that Prime Minister is
entitled to remain in office till the elections are held. Such a Prime
Minister and his Council of Ministers do not hold office on the sufferance
of the President. The point may be elucidated by one example. Under
article 85, the President is required to summon Parliament from time to
time. But in the exercise of this power, the President is bound by the
advice of his Council of Minsiters. However, if a Prime Minister loses the
support of majority in the House, but refuses to resign on the plea that
he has not lost it and the President calls upon him to prove his majority
in the House, can the Council of Ministers refuse to do so and instead
advise him not to summon the House for an indefinite period? To hold
that the President is bound by such advice by virtue of article 74 is to
make mockery of the Constitution and reduce article 74 to absurdity. The
President, in fact, in such a situation would be justified in dismissing the
Council of Ministers. It is, therefore, implicit in article 74, read with
article 75 (3) that the President is bound by advice of that Council of
Ministers which enjoys the support of majority in the House.
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The other circumstance in which the President is equally not bound
by the advice of his Council of Ministers is when such advice violates and
constitutes an assault upon the Constitution of India. He is bound by his
oath of office to reject it. Article 74 again, has to be read subject to article
60 which prescribes the oath or affirmation for the President. There is a
marked difference between the oath prescribed for the Vice-President or
the Ministers and that prescribed for the President. The oath or affirma-
tion required to be taken by the Vice-President or a Minister reads “.....
I will bear true faith and allegiance to the Constitution”. The oath or af-
firmation prescribed for the President, however, assigns to him an
activist role and casts solemn constitutional duty upon him to defend the
Constitution. It says, “I will.... to the best of my ability preserve, protect
and defend the Constitution and the law.” His constitutional oath cuts
him out as the protector, defender and preserver of the Constitution and
law against any onslaught that may be mounted on them and from
whichever quarter it comes, including his Council of Ministers.

A few examples may be given to elucidate this point. Supposing the
Council of Ministers decides that Muslims, Sikhs or Christians shall be
ineligible for recruitment to any branch of public service and advises the
President accordingly. Is the President bound by such outrageously
unconstitutional advice? Certainly not. Supposing the Council of Minis-
ters decides to cede Kashmir to Pakistan and advises the President to
that effect. Will the President be bound by such an advice to disintegrate
India? The answer again has to be resounding. The Council of Ministers
advises the President to promulgate Presidential Rule in a State by
alleging that though the constitutional machinery in the State has not
broken down, it has no personal liking for the Chief Minister of that
State. Will the President be bound by such advice which flies into the very
teeth of article 356? The answer again has to be in the negative.

Reference may also be made to some relevant provisions of the
Constitution in this context. Under article 53 “The Executive power of
the Union shall be vested in the President.” Article 74 provides that
“there shall be a Council of Ministers with the Prime Minister at the head
to aid and advise the President who shall in exercise of his functions act
in accordance with such advice.” Article 77 says that “All Executive
action of the Government of India shall be expressed to be taken in the
name of the President.”
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Now the question is as to what is the extent of the Executive
functions of the President in regard to which his Council of Ministers
have the power to advise him and its advice is binding. The answer lies
in article 73 which says, “Subject to the provisions of the Constitution,
the Executive power of the Union shall extend to the matters with respect
to which Parliament has power to make laws.”

Therein lies the limitation. If any advice relates to a matter with
respect to which parliament has no power to make law, such advice will
fall outside the Executive power of the Union. The Council of Ministers
is not constitutionally competent to give such advice and it will not be
covered by article 74. For example, if the Council of Ministers gives any
advice to the President in relation to state public services, which is an
exclusively state subject, the President will not only be not bound by such
advice, but must reject it.

If the Council of Ministers is not willing to accept the stand of the
President of India as to the constitutionality or validity of its advice, it is
open to the Council of Ministers to advise the President to obtain the
opinion of the Supreme Court upon it in terms of article 143 of the
Constitution and the President in that eventuality is bound to do so. Par-
liament by law, or the Supreme Court can frame rules under article 145
for regulating the procedure of the Supreme Court whenever such
opinion is sought, so that the matter does not turn into public adversary
proceedings and the response of the Supreme Court is prompt enough to
meet exigency of the situation.

REFERENCE

1. AIR 1971 SC 1002.
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THE PRrRESIDENT AND His PoweRS : URGENT NEED
FOR FRESH Look

Inder Jit

Does the President of India have any power? This question has been
asked time and again over the past forty years and more ever since free
India gave itself the world’s biggest Constitution on 26 January, 1950. It
was sharply posed following tne proclamation of the Emergency by Smt.
Indira Gandhi, the then Prime Minister, on 26 June, 1975, both within
the country and abroad. It was raised again during the latter half of the
Presidentship of Giani Zail Singh. He was then widely believed to be
toying with the idea of sacking the Union Government led by Shri Rajiv
Gandhi in the wake of the Bofors scandal, dissolving the Lok Sabha and
ordering a general election to enable the people, the ultimate masters in
a democracy, to give a fresh mandate and popular legitimacy to the Gov-
ernment of the day. He was even reported to have consulted the former
Union Law Minister, Shri Asoke Sen, and other legal luminaries on the
subject. The Supreme Court, for its part, has expressed itself on the issue
in some judgements. Nevertheless, an adequate and complete answer is
still not available.

This has prompted me repeatedly to advocate, over the past 15 years
and more in my syndicated columns as the Editor of India News and
Feature Alliance (INFA), the need to take a good fresh look at the
Constitution and more especially at the powers of the President and his
role under the Constitution. There can be no two opinions that power
ultimately rests under our Constitution with Parliament. But then can
we overlook the fact that Parliament as defined in our Constitution
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consists not only of the House of the People and the Council of States but
also of the President. Again, can we ignore the fact that the President is
elected by a larger and more representative mandate of the people of
India than the Prime Minister. He is chosen by an electoral college which
comprises both the Houses at the Centre as also all the State legislatures
of the Union. Is it, therefore, fair to equate the popularly elected
President of India with the hereditary British monarch?

The Constitution was, no doubt, amended by the Janata Govern-
ment which took office early in 1977 on the popular wave against the
Emergency, to clarify that the President is no longer hide-bound to carry
out the advice of his Council of Ministers. The 44th Constitution Amend-
ment now permits him to disagree with his Council of Ministers and ask
them to reconsider their advice. The President is now required to act only
if the Council of Ministers, on reconsideration, hold by its earlier advice.
Some legal luminaries, however, believe that this amendment was not
necessary and that India could have escaped the Emergency and all its
horrors if only the then President, Shri Fakhruddin Ali Ahmed, had
shown enough guts and declined to sign the proclamation on the night of
25 June, 1975 at the instance of Mrs. Gandhi. The Council of Ministers,

as we all know now, met only hours later to approve the proclamation
post-fact.

Many leading people believed then and many more believe today
that it is not the Constitution that has failed the country and democracy
but people in key positions in the Executive, the Legislature and the
Judiciary. According to some experts, the President could have changed
the course of history if only he had exercised what is described as his
inherent right to warn, to be consulted and to advise. But the question is
does the President have this right or for that matter any right? Or,
has he been reduced to the position of a mere rubber stamp even after
the 44th Constitution amendment and other relevant constitutional
amendments?

Doubts in regard to the precise powers of the President vis-a-vis the
Council of Ministers were originally raised by India’s first President,
Dr. Rajendra Prasad, who had earlier presided over the Constituent
Assembly. According to Durga Das in his memoirs, India from Curzon to
Nehru and After, Rajendra Prasad raised three points of constitutional
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importance and claimed that he was not bound hand and foot by the
advice of the Council of Ministers. He contended that he had the power
to withhold assent tobills in his discretion, dismiss a Ministry or Minister
and order a general election and as the Supreme Commander of the
Defence Forces, send for the military Chiefs and ask for information
about defence matters. These powers, he argued, flowed from the Presi-
dent’s oath of office which is as follows: “I will faithfully execute the office
of the President of India and will to the best of my ability preserve, protect
and defend the Constitution and the law and that I will devote myself to
the service and well-being of the people of India.”

Jawaharlal Nehru was taken completely by surprise by Dr. Rajen-
dra Prasad’s stand and promptly sought the formal opinion of Attorney-
General M.C. Setalvad—a recognised legal colossus. Setalvad was clear
that the office of the President was essentially that of a titular head like
that of the British monarch. He, therefore, held that the President was
bound by the advice of his Council of Ministers and could not withhold
assent to a bill as claimed by Rajendra Prasad. At the same time,
however, he was of the view that the President could, like a constitutional
monarch, exert his influence in other ways, as spelt out by Bagehot, the
acknowledged authority on British constitutional law. According to
Bagehot, the Crown had “the right to be consulted, the right to warn and
the right to encourage.”

Setalvad’s views were equally of interest on the two other issues.
First, he said that the President could not dismiss a Minister but he could
get rid of a Ministry and order elections. The power to hold elections in his
own discretion was not according to the letter of the law but could be
exercised as a reserve power if the President felt strongly that Parlia-
ment did not reflect the political balance in the country. Second, the
President could not send for the Service Chiefs but he could send for the
Defence Minister and direct him to make inquiries. Setalvad further held
that the President should avoid speeches which might embarrass the
Government. But he conceded that if the Ministry was mismanaging
affairs there was some justification for public expression of presidential
disapproval. Presumably, Dr. Radhakrishnan’s Republic Day broadcast
in 1967, which Congressmen described as a parting Kick, fell within this
category. He said : “The feeling should not be encouraged that no change
can be brought about except the violent disorders. We make the prospect
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of revolution inescapable by acquiesing in such conduct. As dishonesty
creeps into every wide of public life we should beware and bring about
suitable alterations in our life.”

Then came the clash over the Hindu Code Bill. Rajen Babu, as
Dr. Prasad was affectionately called, did not oppose the measure as such.
According to Durga Das, he only argued that the Bill should not be
enacted and his assent sought until the issues involved had been
submitted to the verdict of the people. He said he had discussed the Bill
threadbare with more than half the members of Parliament and had
discovered that the majority of them supported his views. Nehru was
ruled; he appeared to agree with Law Minister Ambedkar, who had
fathered the Bill, that the President was “reactionary”, but there was
nothing he could do in the face of Rajendra Prasad’s determined stand.
When the Bill came before Parliament after the general election, Rajen-
dra Prasad kept his word honourably. He supported the measure,
examined its draft and made no attempt to tone it down.

That, however, was not all. Rajen Babu also wanted things to be
sorted out in regard to day-to-day functioning. Among other things, he
had strong reasons of complaint against Nehru on the ground that he
often read of appointments of Ambassadors and Governors in the Press
and was officially informed only afterwards. As a result of his spirited
protest, an order was passed by the Cabinet stipulating that all the
papers relating to the appointments of Governors, Ambassadors, Chair-
man of the UPSC, Auditor-General and Secretaries to the Ministries be
submitted to him before orders were issued. Rajendra Prasad also took
umbrage at being kept in the dark about the crisis precipitated by the
resignation of Gen. Thimayya, Chief of the Army Staff. This, he held, was
a violation of his authority as the Supreme Commander of the Defence
Services. Krishna Menon, reprimanded for the lapse, had to apologise.

Later, Rajen Babu remonstrated with Nehru and is reported to have
told the Prime Minister : “You are laying down bad precedents. A
President who did not like you could have given you a lot of trouble.” The
then President was clearly getting new ideas about his constitutional
role and powers — ideas, which to Nehru’s chagrin, he spelt out on the
occasion of laying the foundation-stone of the Indian Law Institute at
New Delhi in November, 1960. He suggested that legal experts should
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study the presidential powers under the Constitution. Under-lying the
proposal was Rajen Babu’s reluctance to equate his position with that of
the British monarch and his anxiety that the subject be studied scientifi-
cally so that the scope of the powers and functions of the President were
spelt out precisely.

Nehru disfavoured Rajendra Prasad’s plea and felt that such an
exercise was unnecessary in view of the clear opinion given by Setalvad.
Indeed, he is reported to have complained to the President that his
remarks were not calculated to promote the national interest and that he
had apparently been “misled” by K.M. Munshi. Rajen Babu is said to
have explained that Munshi had no hand in the affair and that the kind
of study he had in mind was essential “while we are still a young
Republic” and that he could think of no better body than the Law
Institute to undertake it. One result of Nehru’s reaction was that the
President’s speech was not issued to the Press and was virtually blacked
out. But the constitutional issue regarding the President’s powers be-
came alive again in 1969 and not only caused the biggest political storm
but led to a split in the Congress Party and the consequent struggle for
power with no holds barred.

Nevertheless, opinions are bound to differ, especially in the context
of the points raised by Rajen Babu. I recall the late Fakhruddin Ali
Ahmed expressing interesting views on the subject during my meetings
with him. He was clear that the President was obliged to act in accor-
dance with the advice of the Council of Ministers. At the same time,
however, he agreed with Rajen Babu’s views (as also of Setalvad) that
the President could use his “reserve power” to dismiss a Ministry and
order a fresh poll in case he felt strongly that Parliament no longer
reflected the opinion of the country. Whether or not he expressed himself
in writing is not known. Sadly, indeed tragically, the personal diary of
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