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Abstract of the Proceedings of the Council of the Governor General of India,
assembled for the purpose of making Laws and Regulations under the
provisions of the Act of Parliament 24 & 25 Vic., cap. 67.

The Council met at Government House on Friday, the 9th March, 1883,
PRESENT:

His Excellency the Viceroy and Governor General of India, k.G., 6.M.8.I.,
6.M.IE., presiding.

His Honour the Lieutenant-Governor of Bengal, ¢.5.1., C.I.E.
His Excellency the Commander-in-Chief, 6.c.B., C.I.E.

The Hon’ble J. Gibbs, c.s.I., C.1.E.

Major the Hon’ble E. Baring, B.A., C.8.1., C.LE.
Lieutenant-General the Hon’ble T. F. Wilson, c.B., C.L.E.
The Hon’ble C. P. Ilbert, c.1.E.

The Hon’ble Sir 8. C. Bayley, K.C.5.1., C.LE.

The Hon’ble T. C. Hope, c.s.I., C.I.E.

The Hon'ble R4ji Siva Prasad, c.s.I.

The Hon’ble W. W. Hunter, LL.D., C.I.E.

The Hon’ble Sayyad Ahmad Khin Babadur, c.s.I.

The Hon'ble Durgd Charan Lih4.

The Hon’ble H. J. Reynolds.

The Hon’ble H. 8. Thomas.

The Hon’ble G. H. P. Evaps.
"The Hon’ble R. Miller.

The Bon’ble Kristodds P4l, Rai Bahidur, c.1.E.

The Hon'ble J. W. Quinton.

INLAND STEAM-VESSELS BILL.

The Hon’ble Mr. ILBERT introduced the Bill to amend the law relating to
the Burvey, and the Examination and Grant of Certificates to Engineers, of
Inland Steam-vessels,and to provide for certain other matters relating to those
vessels, and moved that it be referred to a Select Committee consisting of the
Hon’ble 8ir Stedart Bayley, the Hon’ble Messrs. Reynolds and Miller and the
Mover.

The Motion was put and agreed to.
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The Hon’ble Mr. ILBERT also moved that the Bill and Statement of
Objects and Reasons be published in the Gazette of India, and in the Fort S¢.
George Gazette, the Bombay Government Gazette, the Calcutta Gazette and
the British Burma Gazette in English and in such other languages as the
Local Governments might think fit.

The Motion was put and agreed to.
STEAMSHIPS BILL.

The Hon’ble M. ILBERT also introduced the Bill to amend the law
relating to the Survey of Steamships and the Grant of Certificates to Engi-
neers cf those ships, and moved that it be referred to a Seleet Committee
consisting of the Hon’ble 8ir Steuart Bayley, the Hon’ble Messrs. Reynolds
and Miller and the Mover.

The Motion was put and agreed to.

The Hon'ble Mr. ILBERT also moved that the Bill and Statement of
Objects and Reasons be published in the Gazette of India, and in the Fort St.
George Gazette, the Bombay Government Gazette, the Calcutta Gazette and
the British Burma Gazette in English and in such other languages as the
Local Governments might think fit.

The Motion was put and agreed to.

CRIMINAL PROCEDURE CODE, 1882, AMENDMENT BILL.

The Hon’ble M. ILBERT also moved that the Bill to amend the Code of
Criminal Procedure, 1882, so far as it relates fo the exercise of jurisdiction
over European British subjects, and Statement of Objects and Reasons, be
published in the Gazette of India, and in the local official Gazettes in English
and in such other languages as the Local Governments might think fit.
He said :— .

“ This publication is a necessary stage—and it clearly ought to be an early
stage—in the progress of a Bill; but, under the Rules of Business as they
stood before the recent alteration, the Council could not have ordered tha
publication of a Bill until a motion that it be referred to a Select Committee
or some equivalent motion had been put and carried. However, under the
new rule which was passed the other day, the Council may direct the
publication of a Bill at any time after leave to introduce it has been granted.
The effect of passing this motion, which I now make, will be that this Bill will
be published in the usual manner, and that the various Local Governments.
will have the same opportunity of expressing their opinions on the provisions.
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of this Bill as they have of expressing their opinions on the provisions of any
other Bill.

« I give these explanations for the purpose of correcting some misstate-
ments which have been made with respect to the cours¢ which the Govern-
ment have adopted, and proposed to adopt, in dealing with this measure.
It has been alleged that we are pushing the Bill through the Council with
unusnal and improper haste. There is no foundation for this statement.
The Government never intended to pass the Bill into law during the course
of the present Calcutta session. They have dealt, and they always intended
to deal, with this measure in accordance with the ordinary rules of business;
and, in dealing with it, they have not departed from the usual course of
procedure, except in one particular, namely, that, in order to give the public
the earliest possible notice of the nature of their proposals, they sent copies
of the Bill and the accompanying papers to some of the leading journals
before any formal order for publication of the Bill had been made by this
Council.

« To substantiate this statement let me recapitulate shortly the several
stages through which this measure has passed, both before and since its intro-
duction as a Bill into the Council. It originated with a proposal for legisla-
tion which was made by the Government of Bengal to the Government of
India in the month of March, 1882. That proposal was, in the month of
April last, communicated in the ordinary way to other Local Governments for
their opinions. On receipt of those opinions, the Government of India consi-
dered whether legislation should be undertaken, and, if so, what form it should
take. Having come to a conclusion on these points, they submitted their pro-
posals—the proposals which are embodied in the present Bill—to the Secre-
tary of State in Council. The then Seoretary of State, Lord Hartington,
informed us that these proposals had been very carefully considered by him in
Counoil, that he agreed in the conclusions at which we had arrived, and
that he sanctioned the introduction of a Bill embodying the proposals which
we had submitted. Accordingly, the Home Department issued instructions
to the Legislative Department to frame a Bill, and the Bill, when framed,
was placed in charge of the Legal Member of Council, who, I believe, always
takes charge of Billk amending the Procedure Codes. I obtained leave to
introduce the Bill on the 2nd of February, I introduced it in the following
week, and the papers containing the opinions of Local Governments were, I
believe, sent to the newspapers within three days after the introduction of the
Bill. Since then the Bill has not been carried through any further stage.
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““ It has been also alleged that the Bill originated in the opinion of an’
adviser not sufficiently acquainted with the circumstances of Indian life, the
reference being obviously to myself. Now, I do not wish to disclaim or lessen
in any way my share of responsibility for this measure, but to say that it
originated in any opinion given by me is to say what is nof in accordance
with the facts. The letter of Sir Ashley Eden was received by the Govern-
ment of India before I landed in this country. It was sent round to the
various Local Governments before I took my seit asa Member of this Couneil,
and I never heard anything about ‘the subject at all until after the replies of
the Local Government had been received by the Government of India. My
duty then was simply to form the best conclusion I could after seeing
what had been written on the subject, and hearing what was said on the
subject, by persons who had an acquaintance with"the country which I never
affected or claimed to possess. The conclusion to which I came on the materials
before me was, that we ought to legislate, and that we ought to legislate on the
lines on which this Bill has been framed. That opinion I still hold. But the
Bill is the Bill, not of the Legal Member of Council, but of the Government
of India, and, that being so, it will, I think, be more meet that I should, on
the present occasion, leave to the Head of the Government the task of
explaining the policy of what is a Government measure.

“ Accordingly, I shall confine myself exclusively to the legal aspect of
the measure. But I do not intend to waste your time by reference tn any
of the so-called legal arguments purporting to show that we have no power
to alter the law in the mode in which we propose to alter it. I do not anti-
cipate that my honourable friend Mr. Evans will venture to use any such
argument. He is much too good a lawyer fo doso. For he knows as well
as I do that about the legal power of the Legislative Council to pass this Bill
there is not, and cannot be, any question.

* What I propose to do is to give you a dry simple statement shewing the
jurigdiction which is, under the existing law, exerciseable by the Courts of
this country in cases affecting European British subjects, and the mode in
which it is proposed to aller that law by the present Bill. It is necessary that
I should do this, because the scope and effect of the Bill have been much
misunderstood or misrepresented, and I observe that an important London
paper has alleged that we are running atilt against a rule which, as a matter
nf fact, we do not propose to touch, the rule, nawmely, which limits the extent,
of the criminal jurisdiction exerciseable by Magistrates in the mufassal over
European British subjects.
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“ Let me begin by expldining what is meant by a European British sub-
ject. The term ¢ European British subject ’ is defined by the Criminal Proce-
dure Code (section 4) to mean—

(1) any subject of Her Majesty born, naturalized or domiciled in the United Kingdom
of Great Britain or Ireland, or in any of the Luropean, American or Australian
Colonies or Possessions of Her Majesty, or in the Colony of New Zcaland, or in
the Colony of the Cape of Good Hope or Natal :

(2) any child or grandchild of any such person by legitimate descent.”

“It will be seen that the definition is somewhat arbitrary and artificial.
It includes persons who are neither European nor British. It excludes
persons who may be in all essential characteristics Englishmen, but who are
not of legitimate descent.

“ Such being the European British subject, let us see what is the nature
and extent of the jurisdiction exerciseable over him in this country in civil
and criminal cases.

* First, then, as to the jurisdiction exerciseable over European British sub-
jects in civil cases, That jurisdiction is precisely the same as that which is
exerciseable in the case of persons not being European British subjects,
Section 10 of the Civil Procedure Code enacts that—

“ no person shall, by rezson of his descent or place of birth, be in any ecivil proceeding
exempted from the jurisdiction of the Courts.’

“No person is exempted from that jurisdiction by reason of his being
a European British subject; no person is disqualified for exercising that
jurisdiction by reason of bis not being a European British subject. A
Native Judge has the same civil jurisdiction over a European British subject
as any other Judge, and may exercise that jurisdiction in such a way as to
affect not only his property, but bis reputation and his person. He can give
judgment against him in a suit for fraud or libel; he can send him to prison
for debt ; can punish him for contempt of Court; and can issue a warrant for
his arrest in case of his non-attendance as a witness.

“ 80 much as to jurisdiction in civil cases. Next, as to jurisdiction in
criminal cases. I will deal first with the jurisdiction of the High Courts,
including in that expression, not only the High Courts at the Presidency-towns
of Calcutta, Madras and Bombay, but the High Court at Allahabad and the
Chief Court of the Punjab at Lahore. The criminal jurisdiction of these Courts
is unlimited. No person is exempted from it by reason of race or place of birth.
No person is disqualified for exercising it by reason of race or place of birth.
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Any person may exercise the jurisdiction, whether be is a European British
subjcet or a Native of India. And a Judge of the High Court, whether heis a
Eropean British subject or not, is by virtue of his office a Justice of the Peace
within and for the whole of British India.

“ Then, as to Presidency Magistrates. Here, again, there is no exemption,
no disqualification, based on race or place of birth. Any Presidency Magis-
trate, whether a Native of India or not, can try or commit for trial any Euro-
pean British subject, and can pass any of the following sentences :—

(1) Imprisonment for a term not exceeding two years, including soli-
tary imprisonment ;

(2) Fine not exceeding one thousand rupees ;
(3) Whipping.

“ Lastly, as to the criminal jurisdiction of ordinary Magistrates and Judges
in the mufassal. Here there are distinctious between cases affecting European
British subjects and other cases, both as to the extent of the jurisdiction which
may be exercised, as to the privileges of persons subject to that jurisdiction,
and as to the persons qualified to exercise the jurisdiction.

“As to the extent of the jurisdiction. A Magistrate cannot sentence a
European British subject to more than three months’ imprisonment, or Rs. 1,000
‘fine, or both. A Court of Session cannot sentence a European British subject
to more than a year’s imprisonment, or fine, or both. And neither a Magistrate
ror a Court of Session can sentence him to the punishment of whipping.

“ Then, the European British subject fhas certain special privileges as to

the mode of trial, the right of appeal, and the right to apply for release from
custody. .

“He may claim to be tried by a mixed jury or a mixed set of assessors,
not less than half the number of jurors or assessors being either Europeans or
Americans, or both Europeans and Americans.

“If he is convicted on a trial held by an Assistant Bessions Judge or a
Magistrate, he may appeal either to the High Oourtior to the Court of Sessions
at his option. He can appeal against small sentences of fine or imprisontnent
from which there is no right of appeal in ordinary cases, and if he is unlawfully
detained in custody he can appeal to the High Court for an order directing the
person detaining him te bring him before the High Court, )
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“ Ard lastly, be cannot be tried by any Magistrate unless the Magistrate
is o Justice of the Peace, a Magistrate of the first class and a European British
subject; he cannot be tried by any Sessions Judge unless the Judge is a
European British subject ; and he cannot be tricd by any Assistant Sessions
Judge unless the Judge is a European British subject, has held the office of
Assistant Sessions Judge for at least three years, and has becen specially
empowered by the Local Government to try European British subjects.

«“The privilege of being tricd by a mixed jury, or mixed assessors,
belongs to all Europeans and Americans ; the privilege of being tried by a
European British subject belongs to the European British subject alone.
Now, of all these various rules, the only one which we propose to alter is that
which relates to the race qualification of the Judge. We have left untouched
the limitations on the sentences which may be inflicted by the Judge. We
have left untouched the right to trial by a mixed jury or by mixed assessors ;
we have left untouched the right to apply for release from illegal custody.
The single alteration which we propose to make is this. 'We propose to sub-
stitute, for the disqualification arising from race, a qualification depending on
tried personal fitness. We propose to say that a very small number of
specially selected Native Magistrates may exercise that limited and qualified
jurisdiction which can at present be exercised only by persons who fall within
the extremely arbitrary and technical definition of European British

subjects.”

The Hon’ble Mg. QUiNTON said :—* It cannot be denied by the most
parnest opponents of the present Bill that there is a strong array of official
opinion in support of it. The measure which it embodies originated with the
Government of Bengal. The Governments of Bombay, Madras, the North-
‘Western Provinces and the Punjab, the Chief Commissioners of the Central
Provinces, of British Burma and of Assam, and the Resident at Haidardbad,
who is ex officio Chief Commissioner of the Haidaribdd Assigned Districts,
bave all written in no qualified terms expressing their approval of it on the
grounds of public policy and administrative convenience.

It is unquestionable that the Bill, if passed into law, will deprive the
European British subject in the interior of being tried in certain cases by a
Magistrate or Judge of his own race. I say ‘in certain cases,’ for, as the law
at present stands, there is nothing, should he be unfortunate enough to be
committed to the High Court, to prevent his being tried by a Native Judge
of that tribunal. Whether this partial deprivation of a peculiar privilege be
one which State policy and the interests of good administration demand, is
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the question this Council has now to determine—a question which the heads
of all the Local Governments have answered in the affirmative.

“ The policy of the British Government in India for many years bas
been to throw open to Natives of the country, proved to possess the necessary
qualifications, offices in the public service which were at first reserved
exclusively for Englishmen. The progress of education, the gradual adoption
among the better classes of Natives of India of European standards of honour,
integrity and truthfulness, the increase of intelligent interest in public affairs
exhibited by the leaders of Native society, have all tended to break down the
barriers which obstructed their advancement to the higher appointments of
the administration. Successive opportunities of such employment have of
late years been afforded to Natlive gentlemen, which have placed within their
reach seats on the benches of the High Courts and admission to the Cove-
nanted and Native Civil Services. This last privilege will, except in cases of
manifest incapacity, lead to the bench of tke Sessions Court and to the
magisterial and executive charge of districts.

“ It is scarcely needful for me before this Council to dwell on the import-
ance of this charge. District-officers have been righily called the eyes and
ears of Government. They are in their districts the outward and visible
representation of British authority,—often but a dim and distant shadow,—
and upon their effciency, and on the respect and confidence they inspire,
depend the reputation, the influence, and, perhaps in the last resort, the
existence, of British rule in India. They are enirusted with weighty judicial
and executive functions, and have in their hands powers which may affect
the welfare and happiness of hundreds of thousands of human beings ; for
they, and they only, can adequately represent and secure a hearing for the
wants of their people. Similarly, Bessions Judges preside over the adminis-
tration of criminal justice in areas co-extensive with, or larger than, those of
districts, and have powers of trying all offences, even of a capital nature,
committed by persons residing within their jurisdiction.

“ To these high offices, for reasons of State policy which cannot now be
questioned, Her Majesty’s Government has thought it good that Natives of
India should be admitted ; and the Bill before the Council is only the natural
outcome and complement of that policy. It simply invests the holders of
them, when they happen to be other than Europeans, with powers hitherto
inseparable from these offices. '

“Tt is much to be regretted that this cannot be done without depriving
Englishmen in India of a privilege, however small, which they have hitherto
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possessed, but that it must be done, sound policy and good administration
alike seem to me to require.

“ With what fairness can Government, which has held out to Natives
prospects of reaching the highest posts in the public service, which induced
and encouraged them to incur the labour and expense of qualifying for
such appointments, turn round upon those persons now, who have satisfied
all the requirements for high office, and say—‘ We make you Sessions
Judges and Magistrates of districts, but we find you wanting, by reason
of your descent, in the qualities essential to the discharge of a portion of
the duties which devolve upon you in those capacities, and for the perfor-
mance of those duties you must give place to others jumior to you in the
service ’ P

“Is such treatment likely to conciliate or win public esteem and
confidence for Sessions Judges and Magistrates, to strengthen their hands
in the execution of their offices, or to promote that good feeling and
cordiality between European and Native Civilians which are indispensable
to their working efficiently together ¥ It is obvious that it must produce
effects the direct opposites of these.

“ No, my Lord. I believe it is now too late to stop short. We cannot
retrace our steps, and, as the change now in contemplation must be made
sooner or later, and, when it is made, appears fated to arouse passions
which we all deplore, the sooner it is made the better,

“The warmth of feeling which has been called forth by the publication
of the Bill, and the excitement to which it has given rise, seem to me
very disproportionate to the results which may be reasonably expected
to flow from it. The number of Native Civilians employed under esch
Local Government is very small; the localities where there are persons
likely to be affected by the Bill are not numerous. Years must elapse
before the few Native officers to whom the Bill refers can reach the
qualifying offices or prove their fitness to be nominated as Justices of
the Peace ; and the Local Governments have, under these circumstances,
full opportunity for giving effect to the proposals under the most favourable
conditions. Notwithstanding all this, it has been assumed, in the vehe-
ment discussions which have taken place outside this Council chamber,
that the present proposal is one to subject European residents in the
interior of the country to the jurisdiction of all Native Magistrates—an
assumption altogether unfounded. No Deputy Magistrate, no Honorary
Magistrate, and no Extra Assistant Commissioner, which classes comprehend
nearly the entire Native Magistracy, can be nominated under the Bill.
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¢ Similarly, much of the heated declamation which has been resounding
in our ears can only spring from the idea that all distinctionsof law between

FBuropeans and Natives of India are to be abolished ; but what are. the
facts ?

“ The Bill leaves altogether unaltered the main provisions of the law, that
for heinous offences European British subjects must be tried before the High
Court, that for grave offences meriting a punishment of imprisonment of less
than one year’s duration they are to he tried before the Court of Session, and
that the accused, if he pleases, can require that balf the number of the jury
or assessors at such trials shall be Europeans or Americans. The only change
made is, that a Magistrate trying a European British subject for petty
offences or enquiring into graver charges against him, and that a Sessions
Judge presiding at his trial on such charges, shall not of necessity be a European,
though such Magistrate, unless a Mazistrate of the district, must have satisfied
Government of his ability to discharge the duties of a Justice of the Peace.

* It is difficult to find any intelligible reason why an officer of sufficient
judicial ability to be appointed a Presidency Magistrate should, when
promoted or even transferred to a district beyond the Presidency, forfeit
powers which he had been found to exercise in a satisfactory manner ; or
why a Native gentleman wh> has proved his fitness for the Bench of the
Sessions Court should be declared disqualified from presiding at a trial of a
European British subject, when the accused can have the advantage of a
number of his countrymen on the jury or among the assessors.

“ In several districts of the Lower Provinces of Bengal, where the cry
of opposition has been loudest, and where the Bill, if it passes, is likely to
have the most extensive operation, trials before Courts of Sessions are
by jury.

“ The arguments which might justly have been urged a quarter of a
century ago, arising from the inaccessibility of Courts in the interior, and
their seclusion from the fierce light of public opinion, were discussed and
answered in the debate in this Council in 1872, in the speech of Lord
Napier of Merchistoun, quoted on a previous occasion by the hon’ble and
learned member who introduced this Bill ; and, if anything further were
wanted, I have but to point to the countless letters and telegrams in the
columns ot the newspapers arriving. every day from different parts of the

country, as evidence that, where Europeans in India are concerned, things
cannot now be done in a corner.”
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The Hon'ble KrisTonAs PAL said:— “ My Lord, T think I would best
consult the interests of the Bill if I should say as little as possible on the
subject. I am convinced that I cannot do better than leave it to your Lord-
ship, as the responsible head of the Government, to enunciate the reasons and
policy of this measure. I cannot, however, allow this occasion to pass with-
out saying that I lock upon this Bill as a legitimate and logical development
of the progressive policy which characterises British rule in this country, and
that, its principle being sound, just and righteous, my countrymen feel a decp
interest in it.

“None, my Lord, can regret more than I do the ebullition of fecling
which this Bill has caused. Considering the innocuous character of the Bill,
I confess I did not expect it, nor did the Government, I believe, anticipate it.
Had it not heen for the great and important principle at stake, I would have
been the first to counsel the withdrawal of the Bill, rather than oppose the
wave of feeling which has risen agsinst it. I have too strong a faith in the
character of John Bull to believe for a moment that he will carry to the bitter
end his opposition to a noble a‘tempt to establish that equality in the eye of
the law which the history of his own country, and the teachings of his own
political system, so loudly proclaim. I was young when the hurricane of the
Sepoy Revolt burst over the country in 1857, but I well recollect how feelings
were torn asunder by the sad events of those days, how furious was the rage of
denunciation, and how terrible the voice of vengeance. And yet, when the
storm of the Mutiny subsided, the feeling also subsided, and not a few of
those who had stood forth as uncompromising enemies of the Natives now
stepped forward as zealous champions of their cause. It has been my good
fortune to work with many of them, and to profit not a little by their advice,
assistance, co-operation and example. Who could for a momert say that the
Anglo-Indian of the Mutiny days was the Anglo-Indian of the succeeding
days of peace and progress? This is my experience of the character of
honest John Bull. .

* Pride of race—I use the pbrase in no offensive sense—is a commendable
feeling. Itis an honest and honourable pride. It has been the mother of
good deeds, valiant acts, patriotic exertions and national glory. But there is
a higher and nobler pride, that of fostering human happiness under beneficent
law, raising the weak and lowly to the level of the strong and high, and mak-
ing equal law aind equal justice the basis of political paramountcy in the world.
It is to that noble feeling I appeal. All Englishmen, whether in India or in
England, T humbly think, should rejoice that, within the century and a quar-
ter they have ruled India, they have effected such a complete revolution in the
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Indian mind, both intellectual and moral, that Indian Magistrates are found
fit to be trusted with the administration of the laws of the land, not only over
their own countrymen, but also over the members of the ruling race. This is
a work of which England may justly feel proud—this is a consummation
over which all Englishmen may well rejoice.”

The Hon’ble MB. MiLLEr said :—“ My Lord, I can hardly imagine a
subject likely to be brought up for discussion in this Council concerning
which I should speak with greater unwillingness than this Bill. If there ever
was a matter to which the proverb ¢ Least said soonest mended’ applied, it is
this one. To speak will lead to misunderstanding, and so also will the keep-
ing silence. To the best of my judgment I choose the lesser evil, for there
have been misunderstandings enough, for which, however, I cannot feel that
I, or those for whom I speak, are in any way to be held responsible.

“No subject for many years has evoked in India so deep or such united
feeling on the part of the European community as this Bill. In the presence
of a feeling so strong, and I eannot help saying also so powerful for mischief,
it is an infinite pity that a measure of this nature, which deeply affects the
material interests, as well as the sentiments, of Europeans, should have been
introduced without any attempt made beforeband to ascertain their views.

“The disappointment on our part would have been excited under any
circumstances, but recent events intensify and attract attention to it ; for we
have of late been hopeful that the former policy on the part of Government,
of relying solely on information derived through official channels, would be
relaxed, and that the views of the non-official community would be sought for
and weighed more than has been hitherto the custom, and we have been

encouraged to form opinions, and at times even taunted with having none.

““The fact that a measure on which, if on no other, the European commu-
nity in, and connected with, India think strongly and think together, should
have been introduced without a word of warning, leads reasonably and proper-
ly to disappointment, and tends to throw disoredit on the profession of
Government when they say they wish to know our views.

“ But, from what I and many others have seen of your Lordship and of
your Lordship’s Government, we are led to believe this must have arisen from
some misapprehension ; and that, when it is made plain that on this subject
the interested class, whom alone the proposed alteration of the law wonld
practically affect, not only have an opinion, but are practically unanimous in
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it, as regards this measure,—when this, the true state of affairs, is discovered,
—the Government may see their way fo withdraw their calamitous proposal.

“ On this subject I can confidently say the European non-official commu-
nity think together. I only wish there were less positive proof. I wish it
were still a matter of opinion and that the opinion alone could be acccpted ;
for the very factof asking the public in a public way tostate their views
is injurious to the best intercsts of India. There is hardly ancther subject
which could call the widely scattered, in places solitary and isolated, Europeans
in this country so unanimously together as a proposal to subject their personal
liberty to Native tribunals in the Mufassal ; for the proposal threatens them
in all ways—their liberty, their reputation and the stability of their property.
The trade organizations in all parts of the country agree in this view : from
Karachi, from Bombay, although the planting interest is entirely absent in
those parts of India ; in Madras and Rang»on the same response is made ; and
in Bengal and in Southern India the Europeans in the Mufassal speak practi-
cally as one man.

“ It seems to me to be altogether a fallacious argument to say that the
proposal is at most a trifle. In the first place, it is not a trifle to deprive the
European of his most cherished right. 'ihe first sign of an inclination on
the part of Government to deprive him of his right to be tried by a fellow
countryman excites him far beyond what actual im mediate danger justifies ;
and it is not a trifle to stimulate feelings of distrust and indignation in the
minds of Europeans in the country against the Government ; for this indigna-
tion and distrust is not brought into effect directly against the Government,
as would be the case in England but affects rather the country itself and
the Natives.

*“ If m eans were being sought to stir up and inflime those race anti-
pathies which it is the noble ambition of your Lordship’s administration to
efface, a more effective one than this © trifle ’ could not be found. It is not
a trifle ; for, if by mischance a Native Bessions Judge or a Native District
Magistrate were to misjudge an Europecan and condemn him to imprison-
ment on grounds which were afterwards proved to have been erroneous, it
is perfectly certain that more positive, immediate, I may say instantaneous,
harm would be done t) this country than could be repaired in half a dozen
years. It is not a trifle ; for one of the most common crimes, I will not say
one of the ingrained customs, of this country is the fabrication of false
evidence in the Courts of law. Perbaps, the hon’ble and learned member
who introduces the Bill may think I am only uttering one of the common
Anglo-Indian fossilized prejudices ; but I would appeal to universal Indian
experience to bear me out. False evidence is cheap. One single miscarriage
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of justice, through the medium of false evidence sworn before a Native
Magistrate will do more infizite mischief, by driving English workmen and
English capital out oi the country, than the united efforts of Government and
of all the guarantees they can offer can repair in a quarter of a century.

“ If a trifle, then, why in the name of common s:nse provoke all their
animosity for the sake of it ? It is difficult in a matter like this to appeal
to experience that is purely English. This country is full of anomalies, and
it is difficult for the English mind, unaccustomed to the facts of Indian life,
to discover how it is that a practice which is submitted to without demur in
a Presidency-town should be so bitterly resisted in the Mufassal. The
answer is simple. A public opinion, a press and legal assistance are at hand
here. There, there is nothing but a Judge to condemn and a jail to confine.
English enterprise—and on this side of India at least thereis very litte
enterprise of any kind except English—is largely concerned, and English
capital largely invested in this country, especially in Bengal. The indigo
factories, the tea gardens, and the consequent inducement to that migration
of population which is so urgently needed in parts of India, mills and mines,
are all supported by English capital, and the tendency has been to increase
this. It has begun to be recognized by European capital that India most
wants to buy what England most wants to sell, namely, waterial for inercas-
ing the trading power of the country ; and a stimulus has lately, under the
auspices of your Lordship’s Government, been given to the inward flow
of capital.

“ Butthere is one thing that European oapital will not do. It will not
entrust itself to Native Indian manazement. It is hopeless and useless to say
this is the result of prejudice. Possibly it is prejudice. But the result of
the prejudice is a tangible factor, which cannot be d¢nied, cannot be ignored,
and which must in fact be acknowledged. Capitalists will not entrust
their money to Native management, and they are satisfied the feeling is well
founded. I will not give reasons for this, for I do not wish to give
unnecessary offence, but I ask your Lordship to take note of it.

“ Qapital employed in the Province is invested on the faith of European
agency, but such agency is expensive and is not employed in greater strength
than the cricumsiances of the case render positively necessary. A practice
exigts in the Mufassal—I am not drawing on my imagination, I am not utter-
ing an Anglo-Indian prejudice, I am stating a fact which is known to every
zemindér as well as to every raiyat, to every- efficial European equally as to
non-officials who. exer engaged in litigation, that the practice of bringing

false charges to.injure rivalsor ip gratify a grudge is a common practice.. This
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is a fact of which European capital has to take account before it allows itself
to be locked up in India, and capital reflects that, if an European manager
is removed from the charge of the enterprise on which he is employed in the
Mufassal at a critical moment and imprisoned on a false accusation, the loss
and damage may be overwhelming.

“ No Native criminal tribunal in the Mufassal can, under these circum-
stances, command the confidence of our employés. Anything that touches
the personal safety of our European employés in the Mufassal reflects back
again on us, and, if it threatens their safety, it deters the inflow of capital.
It is said this is all prejudice. We think it to be fact. Capital is sensitive,
and, when you deprive the investor of one of the safeguards on which he
mainly relies, namely, the right on the part of his employés to be tried by
one who, whatever may be his knowledge of the criminal law, is at least 5
fellow-countryman and capable of understanding, as one of ourselves, our
own feelings, it is of no sort of use to assure that capitalist that what he looks
upon as a safeguard is only an ‘anomaly.’

“It is only eleven years ago since Sir James Stephen addressed this
Council on the same subject that is now before us; and in allusion to the
law which had then been decided upon, but which it is now proposed to alter,
he used the following words : —

“I need not remind the Council of the extreme warmth of feeling which discussion upon
& messure of the nature excited at no distant date, nor need I insist on the great import-
ance to the Governmerit of the country of the existence of harmony between the Govern-
ment and the general European population.’ :

“These words still hold true. In what respect have circumstances
changed since they were spoken ? Is a compromise in itself more objection-
able now than it was then ; or are the facts which rendered the whole law a
tissue of compromise in any manner or in any degree of manner different P

“ The Europeans who have capital in this country do not think 50, and
they look in vain to anything that has been stated in advocacy of the Bill for
reasons which justified a change in the law. A compromise the whole law
is, and a compromise it must remain until the conditions of daily life in this
country render a simpler law admissible.

“ Is this cqmpromise,—the least chjectionable, the least actively offensive,
of any that are to be found within the four corners of the Statute-book—
highly valued by the section to whom it applies? We have the traders’ and
planters’ association from every part of India answering with one voice. I
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think it is a most regrettable thing, the idea of being called upon to answer
the question bad it ever to be proposed to them ; but of the fact of their reply
there is no sort of doubt.

“ My Lord, the exasperation of race that is now going on is terrible and
deplorable. Enough harm has been done, and yet the exasperation is in-
creasing every day. It has not done so yet, but it is leading to a sense of
ingecurity. If the Government depart from Calcutta to Simla, leaving the
population of Bengal ‘to stew in the juices of mutual animosity ’ engendered
by this most unfortunate proposition, the mischief, which will not be pre-
judice, but a fact, not imaginary but tangible, may become beyond repair;
and T call upon those of your Lordship’s Council who have served their years
in the country, and who have more than a theoretical knowledge of the peo-
ple, to tell your Lordship frankly that I have not overstated the case. And
of yourse!f, I would earnestly beg, in the interest of that concord between
the races which you have so much at heart, to withdraw this Bill, which
satisfies no one, and which, with the smallest amount of good, does almost
the largest possible amount of harm.”

[The spectators present here applauded the last speaker by loud clapping
of hands.]

His Excellency THE PRESIDENT said : — “It is a rule of this Council, and
of all legislative assemblies in the world, that those persons admitted as
spectators should not applaud on either side any of the sentiments delivered
and it is my duty to enforce that rule. I am quite sure that those gentle-
men who have applauded on this occasion did so from forgetfulness, but it is
a rule which must be observed ; and, although sentiments are felt on one side
or the other, they must not be expressed.”

The Hon’ble M. EvANs said that the motion for publication was purely
formul. It was only a strong sense of public duty, and a strong conviction
that the present deplorable state of things ought to be put an end to at once,
that led him to speak at this stage of the Bill. The question raised by this
Bill, as stated by the hon’ble mover, was whether they *could with safety,
and ought in justice, to re-open the settlement or compromise of 1872.” Mr.
Tlbert had admitted, practically, that he was bound to show three things—

(1) necessity for disturbing the settlement of 1872;

(2) that the new settlement propesed was a durable and stable one; and
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(3) that the new scheme was one conducive to the “cffectual and impar-
tial administration of justice.”

He (Mr. Evans) emphatically denied that any one of these propositions was
made out. There was no administrative necessity ; there was no element of
finality or durability in the proposal made, and he challenged any one to say
that justice would be ““more effcctually or impartially administered ” under
the scheme proposed by this Bill.

In order to explain the compromise of 1872, he was obliged to take the
Council back to 1857, to show how the matter really stood; and how and
why the settlement of 1872 was eome to.

In 1857, ﬁt_iropean British subjects in Bengal had the right to have their
criminal cases (with a few small statutory exceptions) tried by the old
Supreme Court. This led to grave inconvenience in bringing down prisoners
and witnesses from very remote places on trifling charges.

All personsin India were now in civil cases subject to the ordinary
Courts, and npo person was exempt from the jurisdiction of any Civil Conrt,
by reason of birth or descent. The Penal Code was then about to be passed,
making one body of criminal law applicable to al! Her Majesty’s subjects in
India. And it was proposed, as a complement to the Penal Code, to introduce
a Criminal Procedure Code on the same broad principle, enacting that no
person should, by reason of birth or descent, be exempted from the jurisdic-
tion of any Criminal Court. This would bave swept away at one stroke the
right of privilege of European British subjects to have any special tribunals,
or special privilege as to the constitution of ihe tribunals, by which their
liberties and their lives could be declared forfeited. There was a great outery
against the proposai and violent public feeling. Meetin8s were held, and a
petition, signed by 1,100 European British subjects in Bengal, was presented
to the Legislative Council. They objected to all the pruposed tribunals, as
incompetent, and to those presided over by Natives, as utterly unsafe.

Sir A. Buller, a Judge of the old Supreme Court, spoke in Council in
March, 1857, advocating a compromise. He
admitted the grave inconvenience of bringing
all charges against European British subjects to be tried by the Supreme
Court. But urged that this practical difficulty could be met by the practical

Debate of 1837.



148 CRIMINAL PROCED URE CODE, 1882, AMENDMENT.

remody of making them triable only by the Sessions Gourts—not by the Magis-
trates’ Courts or the Subordinate Courts presided over by Natives.

Sir A. Buller urged that they were practical men, liviog ip a land full of
anomalies, which they must deal with practically. Ile said the Magistrates’
Courts, though they gave the Natives far better justice than they ever had
before, would give the Buropean British subjects far worse justice than they
had been used to. He did not think it was right to give poorer justice to the
European British subjects to avoid an anomaly, if they could give them as
good justice as before, without hardship to the Natives. As to the Native
tribunals, he thought the European British subjects were right in objecting to
them on the additional ground of race antagonism.

The Chief Justice, Sir James Colville, supported him, and drew attention
to the well-known babit prevailing among Natives in the Mufassal, of endea-
vouring to get rid of rivals by deliberately framed false criminal charges,
supported by false evidence, and said the combination of executive and
judicial functions in the person of the Magistrates prejudiced and biassed their

minds, and rendered the Magistrate’s Courts in India very unsatisfactory
tribunals.

8ir B. Peacock, the Legal Member of Council, said that though he had
introduced the Bill he would consider the arguments. No division was ever
taken on this question.

The Mutiny broke out with all its herrors, and race feeling rose to a
fearful pitch. The Court of Directors withdrew the question from the Council,

and it was resolved to continue the former system of having European British
subjects tried solely by the Supreme Court.

In 1859, there was, however, another debate, which showed that Sir Barnes
Peacock had been taught by the Mutiny the danger
of carrying abstract principles to their logical
conclusion in India, without regard to consequences. Sir Barnes Peacock
inserted in the Code a provision disabling Natives in the Mufassal from even
committiog European British subjects for trial. Mr. Harington (a most able
and experienced Civilian) thought this unnecessary. He said he had never
advocated the ¢rial of European British subjecis by Natives, but he thought
they might be allowed to commit; and he taunted Sir Barnes Peacock with
baving at first advocated the sweeping Bill of 1857, and having now gone to the

Debate of 1859,
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opposite extreme. S8ir Barnes Peacock replied that he had never committed
himself to it, and that, even if he had done so, it was unfair of Mr. Harington
to remind him of it. After the Mutiny he .claimed the right to change his
mind, and boldly avowed he had done so. Sir Charles Jackson, a Judge of
the old Supreme Court, agreed with Sir Barnes, and pointed out the practical
necessily of providing special tribunals for this particular class of persons,
and showed the utter fallacy of arguing that because Natives were allowed
to act as Justices in Calcutta, and to commit Europeans, therefore, it was
practically safe to let them do so in the Mufassal. The Criminal Procedurc
Code of 1861 was eventually passed, leaving crim-
Code of 1861. inal jurisdiction over European British subjects
practically as it was before.

Years rolled on, the echoes of the Mutiny grew fainter, and, in 1871, a
revised Criminal Procedure Code was being prepared by Sir J. F. Stephen.

He was in Calcutta at that time, and kvew both 8ir J. F. Stephen and Mr.
i Stewart, and, speaking from memory, without any
notes of what passed, he would give the Council
his impression of the state of things that led to the settlement of 1872.
The influx of a poorer class of Europeans from England and Australia had
rendered it an intolerable inconvenience to send them all for trial to the High
Court in Calcutta for petty offences, and even gave practical immunity for
petty crimes. The moderate and sensible men among the European British
subjects fully recognised the necessity for giving some jurisdiction to some
Mufassal Courts, and the Government pressed urgently for it.

State of things in 1871,

The amount of jurisdiction proposed to be given to the Mufassal Courts
over European British subjects was three months’ imprisonment to be inflicted
by a Magistrate’s Court, and one year to be inflicted by a Sessions Court.

The European British subjects could not successfully object to the juris-
diction of the Sessions Judge, provided he was a European, as his duties were
purely judicial. But they could well object to the jurisdiction of the Magis.
trates’ Courts, for the reason touched on by Sir James Colville in 1857, that
is, the combination of executive and judicial functions in the same person.
The Magistrate was head of his district, had to keep the peace, to see that
crime and lawlessness was detected and put down, to hold secret inquiries, to
act as practical head of the Police, to decide on ordering prosecutions to be
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instituted, and then, when his mind had been thoroughly saturated and biassed
by the result of secret inquiries and police reports, to try the accused.

Further, Sir J. F. Stephen was very anxious to introduce by his new Code
summary trials, as in Petty Sessions in England, in which there should be no
regular record of evidence, save such précis of it as the Magistrate might
record in his judgment.

8ir J. F. Stephen justly feared a strong onslaught by the European
British subjects on Magistrates’ justice. He knew, and all knew, that the
finances of India could not afford thé severance of the executive and judicial
functions of Magistrates, which the interests of justice loudly called for.

The Euaropean British subjects were likewise entitled to object to
summary trial without a proper record of the evidence, as tending to nullify
in practice the much prized right of appeal to the High Court in all cases,
which they possessed and still possess.

But there was, further, the danger, nay the certainty, of a fierce
agitation by the Enropean British subjects against being subjectel to the
criminal jurisdiction of Natives in the Mufassal. Any proposal to do this
would (it was well known) revive the fire of race hatred and the memories
of the Mutiny, which had been waning and dying out slowly, and do much
to interrupt cordial relations between Natives snd Europeans, and between
the European commuuity and the Government of India.

Sir J. F. Stephen was quite willing to concede that Earopean British
subjects should not be tried by the ordinary Native Deputy Magistrates, and
in this all responsible Government officials agreed with him, and still agree.
But natives had begun to enter the Covenanted Ciril Service, and the
European British subjects utterly objected to entrust their personal liberty
to Natives, whether covenanted or uncovenanted.

This was the problem which Sir J. F. Stephen and 8ir John Strachey, and
the other cxperienced men who made the settlement of 1872, had to decide—
“Was it worth while, for the sake of asserting the principle (if principle it be)
that ail Covenanted Civilians should be empoweread to try Europeans as soon as
they became full-power Magistrates, to risk the explosion which would inevit-
ably have ensued, and which would have done incalculable mischief. Bearing
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in mind that it was admittedly impossible, and politically dangerous, to carry
out in its integrity, in the Mufassal, the broad principle that no man should
be exempted from the jurisdiction of any Criminal Court by reason of birth
or descent ; and, further, bearing in mind that every one connected with
Government was agreed that is was necessary to sanction a similar anomaly
in the case of Uncovenanted Magistrates, and to enact injeffoct that full-power
Uncovenanted Magistrates, who were Europcans, might try the European
British subjects, but that the TUncovenanted Magistrates, who were not
Europeans, should not have that power. The strong practical intellects of Sir
J. F. Stephen and Sir John Strachey perceived that, to risk such evils to
avoid this petty anomaly, which caused no practical inconvenience, after
sancticning so many departures from the only broad principle which could be
appealed to, would indeed be to strain at a gnat after swallowing many
camels. They knew also the strong practical objections which exist to en-
trusting this jurisdiction to Natives.

Accordingly, they informally proposed to the European community,
through the non-official members, that, if they would
consent to submit to the jurisdiction of the Magis-
trates’ Courts and to the summary trials without opposition, they (Sir J. F.
Stephen, Sir J. Strachey and others) would agree that no Natives, not even
Covenanted Civilians, should have power to try European British subjects.
The European community, to whom the proposals were informally made, as-
sented, and the arrangement was embodied in the report and resolution of
the Select Comnrittes.

Comprowise of 1872.

This arrangement was come to, so far as he remembered, daring the in-
terregnum between the lamented death of Lord Mayo and the arrival of Lord
Napier of Murchistoun, when Sir J. Strachey, as senior member of the
Council, practically officiated as Viceroy, and it had Sir J. Strachey’s fullest
approbation, as appears by his remarks in the debate of 1872.

It was a wise, a statesmanlike compromise, and he felt well assured that
the present Government of India, had they had the least idea of the lament-
able results that would arise from endeavouring to upset it, would never have
brought in this unfortunate Bill.

The debate of 1872 had been ertirely misunderstood by Mr. Ilbert in his
_._speecl_l introducing the Bill, and Mr. Ilbert had unconsciously misrepre=
sented the attitude of Sir J. F. Stephen and Sir Strachey in that debate.
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All the opponents of the compromise in that debate admitted the principle,
that only Natives who had become Buropeanised in thought, and thoroughly
acquainted with European manners and customs, could be permitted to try
Europeans. 8o thata great portion of the proposals in the present Bill
were directly opposed to the opinions of the eminent authorities who were ap-
pealed to and relied on in support of it. In particular, so much of the present
measure as provided that all Sessions Judges, whether Covenanted Civilians
or not, should try European British subjects, was opposed to all authority.

Subordinate Judges from the Uncovenanted Service were now being pro-
moted for their legal ability and aptitude in trying civil cases to be Sessions
Judges. Many of them were men of high caste, saturated with caste pre-
judice, and had never been brought into social contact with Europeans, and
were totally ignorant of their manners, customs and habits of thought. This
was also the case with the Natives now being admitted into the Covenanted
Service under the new statutory rules, without competition and without
going to England.

The Commander-in-Chief, in that debate in 1873, although he advocated
the admission of Europeanised Native members of the Covenanted Service,
‘ve* was altogether opposed to the trial of Europeans by the Magistrates’
Courts in the Mufassal, and had moved an amendment to confine the jurisdic-
tion over European British subjects to the Sessions Courts, as suggested in
1857 by Sir A. Buller. The silence of Mr. S8tewart, the non-otficial member,
durirg the debate on the compromise, was due to a desire not to say things
which are best left unsaid unless there is necessity, and to the assurance of Sir
J. F. Stephen that a majori'y of the Council would stand by the compromise,
and it was, he believed, the effect of the compromise, which led Mr.
Stewart to go against the Commander-in-Chief in the division on the subse-
quent amendment.

-He made these observations as they were necessary to a correct under-
standing of the nature of the settlement of 1872 now sought to be re-opeued.
He did not put forward that compromise as anything legally or morally
binding on ihe present Government ; but he thought it was hard on the Eu-
ropean British subjects to take away by a separate Act that concession by
which their acquiescence in many of the provisions of the Cole had been ob-
tained, leaving in the Code provisions and powers which they were not pre-

pared to entrust to any Native Magistrate in the Mufassal. He thought in
fairness such a proposal should only be brought on when there was a general
revision of the Code.
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The power to directj prosecutions on suspicion and then try the case sum-
marily, without record of evidence and without (in a large class of cases) any
right in the acoused to cross-examine after charge framed unless the witnesses
happened to be present in Court, were instances of powers which European
British subjects were not prepared to entrust into the hands of Natives.

He hoped it was not likely that any Local Government would be so indis-
creet as to appoint a Native Magistrate to any district where Europeans were
strong and numerous (a fact, if he was right, which went to show how useless
the Bill was) ; but these powers in the hands of Natives would render the posi-
tion of the lonely pioneers of European enterprise in remote places untenable
and unsafe.

The next question was—

‘What was the necessity for reopening this burning question ? None of the
Local Governments consulted had com-
plained of any administrative inconveni-

ence. The reason there was no complaint was not far to seek. Only 11
natives had entered the Covenanted Civil Service, by competition in England,
from 1864, when the first of them arrived in India, to the present day, and he
had the authority of the Statesman for saying that the import had now ceased
owing to a change in the rules at home, Of these eleven onehad left the service
under circumstances which he peed not advert to ; one had gone to Madras
and was dead. The remaining nine were thus distributed :—two were in Bom-
bay ; one, a young Parsee, a very junior officer, was in the North-Western
Provinces ; and the remaining six were in Bengal. There were none in the
rest of India.

Necessity.

The Circular inviting confidential opinions from the Local Governments
was sent out on the 28th April, 1882, when Mr. Rivers Thompson was Lieute-
nant-Governor of Bengal, and it was singular that that circular was not sent to
Bengal, and that no opportunities had been given to the Government of
Bengal to consult its officers and the High Court on the subject.

He spoke subject to correction by His Honour the Lieutenant-Governor,
who was present, hut so far as he (as an outsider) had been able to gather, the
opinion of the bulk of the Bengal officers and of the High Court was against
the measure, and, so far as he could learn, no administrative necessity had arisen
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in Bengal, or was likely to arise. It wasimpossible to allege the existence of
administrative necessity in the rest of Iodia arising from the presence of three
men only, one of whom only would, so far as he could learn, be immediately
‘affected by it and have the power conferred on him of trying European British
subjects. The statutory Native Civil Service had very recently been created,
and it would be years before the question of investing them with the power
became a practical one.

As to stability and durability—

The settlement proposed had no single
element of stability or durability. It
proceeded on the principle (if it could be said to have any real principle in it) of
allowing the Local Governments to detzrmine the fitness of individuals to be
Justices of the Peace (Justices of the Peace alone being empowered to try
Ruropean British subjects) while the area of selection was to be restricted
and not left open as in the Presidency-towns, where any fit person might be
selected.

Stability nnd Durability.

Having enunciated this principle of personal fitness(to be judged by the
Local Government, ) the hon’ble and learned mover found himself face to
face with this difficulty. Everyone was agreed that it was not desirable to
vest Uncovenanted Native officers with this power. They, therefore, must
remain disqualified.

But, as the law now stood, Govercment was empowered to invest any Un-
covenanted Europeans with the power, and had largely done so. There were
now from 20 to 30 Uncovenanted European Deputy Magistrates, with first claes
powers in Bengal, who were Justices of the Peace, and had power to try
‘European British subjects. The Uncovenanted Europeans were fit, and, so far
as could be learnt, had exercised their powers impartially and efficiently, but
it was an anomaly.

This difficulty was solved by disqualifying all Europeans who were not
Covenanted Civilians from being Justices of the Peace in the Mafassal and
practically confining, with a few exceptions, the ‘office of Justice of the
Peace to ordinary Oovenanted Civilians, whether Native or European, and to
the Native Civilians admitted under the new statutory rules.
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What principle was there in this? certainly not the principle of filness,
for no allegation was made against the fitness of the class it was proposed to
exclude, that is, Uncovenanted Europeans. Therc was a difference of race
and moral standard. The effect of it was to disqualify the Uncovenanted
Natives. This was a fact. It could not be got rid of. This Bill attempted
to hide or disguise the unpleasant fact by disqualifying the Uncovenanted
Europeans against whose fitness there was no complaint. Thus, an apparent
symmetry was produced at the expenses of depriving Government of the
services of a class of men who have been admitted as Justices of the Peace
since the thirty-third year of His late Majesty, King George the Third, to the
acknowledged advantage and convenience of the public service,

But his hon’ble and learned friend said there was a principle in this. His
hon’ble and learned friend had apparently discovered that there was no privi-
lege of European British subjects as to tribunals to be considered, but a * class
of offences ”’ which, from “ the circamstances in which they were usually com-
mitted ” by European Britishsubjects, required to be dealt with by the higher
class of Magistrates only. And it was to be presumed that it was this disco-
very which he considered justified him in disqualifying all Uncovenanted
European British subjects from trying so * troublesome and difficult ” a class
of cases.

The only answer to be made to this was, that it had no basis of fact.
There was no “class of offences,” but there was a class of persons always liable
to be accused of crimes, and who sometimes, but rarely, committed crimes.

Individuals of this class were, owing to the circumstances of the country,
often * difficult and troublesome” to try. From the nature cof things they
must be far more ¢ troublesome and difficult” for a Native to try than for an
European to try. This class of persons was at present entitled to special
tribunals, or to a special constitution of the tribunals by which they are to be
tried.

This Bill attempted to disguise the fact—to allow this class to retain all
its anomalous privileges as to tribunals (except the one now in question), and
to justify such retention, not on the real gronnd, but on an imaginary ground,
that is, that the offences this class commit are of such a character that Govern-
ment is justified in enacting for the more “effectual and impartial administra-
tion of justice ” that none but Covenanted Civilians shall try them, with a few
exceptions based on no principle.
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The Native Press utterly declines to accept this as final, and many of the
Native papers, as the Amrita Bazar Patrika of March 1st, give it but very
faint support, on the ground that the other anomalies are much more objec-
tionable and incorvenient.

There cun be no element of stability or durability in such an illusory
settlement as this.

The object of these proposals was said by bis hon’ble and learned friend
~_ to be the effectual and impartial adminis-
Effectual and impartial administration of Iumce.t tration of j“ stice. On this point it was
enough to say that the propnsal was to disqualify a class of men against whose
effectual and impartial administration of justice no complaint had been made,
and to substitute a class (the Native Statutory Civil Service) whom Mr.
Duthoit, Judicial Commissioner of Oudh, declared, in his confidential com-
munication, to be utterly unfit to hold the scales of justice impariially in
cases where Euroneans are concerned, and to be ofteun saturated with caste
and class prejudices, and who were not necessarily at all Europeanised. Even
the Statesman (15th February) condemned this class as inferior to many of
the Native Deputy Magistrates. Tried by this test, this measure fails on the
face of it.

Many of the supporters of this measure were not prepared to go further
than 8ir Barrow Ellis’ amendment in 1872, that is, in effect, to invest with
these powers only the nine Covenanted Civilians elected by compatition in
England ; but his hon’ble and learned friend had confessed, as he (ME. Evans)
understood him, that it would be mere tinkering to stop there, and that the
Government would not be justified in re-opening the settlemeat of 1872,
unless they could go further and propose a permanent and durable settlement
of the broad question.

There was another test which he would suggest when any change in a tri-
bunal was proposed, that is, that the
tribunal, as reconstituted, should, if possi-
ble, have the respect and reverence of the class from which the accused are
drawn, and should (if possible) be regarded by the accused and his class as a
satisfactory tribunal, This is a cardinal pointin the administration of crimi-
nal justice. It would be waste of words to demonstrate that the proposed
measure utterly fails to stand this test,

Satisfactory tribunal.
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e failed to see any sufficient reason for procceding with so unnecessary
and useless a Bill on the face of so strong and intense a feoling as existed, a
feeling in which the whole European community in India were practically
unanimous.

He was not oppressed by the wonderful * unazimity ** of the confidential
answers of the Local Governments consulted. Bombay stood in a very peculiar
position, with comparatively a small Mufassal, and a small European popula-
tion in it. The voice of experience in Madras was against it. Even the
Governor thought it was a pity tointroduce it now. Sir A. Lyall said it would
not for many years become a practical questioa in the North-Western Pro-
vinces. The others had nothing to do with it as a practical question, as a
measure which would come into immediate operation.

A number of one-sided extracts from the debate of 1872 were sent with
the letter of Sir A. Eden and Mr. Gapta’s note, and these gentlemen had, he
ventured to think, given opinions without sufficient consideration on wvoints
which to them must have seemed more abstract thaun practical. He excepted
Mr. Elliot in Assam, who pointed out the need of caution, and Mr. Howell in
the Birars, who showed the grave nature of the issue raised. But it was
sufficient to say that all who had given opinions in favour of the change were
mistaken as to the feelings it would arouse, and had apparently made no
enquiries among the class to be affected.

The voice of Bengal was absent. He could not accept 8ir A. Eden’s letter
as a demand by the Government of Bengal for legislation. Considering the
circumstances under which it was written—on the eve of departure, and
without any consultation of officers or of the High Court—he looked on it as
the individual opinion of Sir A. Eden, suggesting a consideration of the subject
at a fitting time, and recording his own opinion. He knew there were in it
the words “ the time has come.” But on the whole he thought it was more
a record of individual opinion than a demand for immediate legislation.

Sir A. Eden’s views on the subjection of Europeans to Mufassal Courts had
never been in harmony with that of the bulk of Europeans in Bengal, official
and non-official, as appears by what took place in 1857, when he came into
collision with the Judges of the Supreme Court. But he had too great a
respect for Bir A. Eden’s tact and administrative ability to think that he would
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have initiated legislation on this subject without trying to ascertain the views
of his officers and the High Court and the European - community. So much
for the * consensus” of opinion.

Then it was said, how can Europeans object to Native Magistrates in the
Mufassal and yet suffer them in the Presidency-towns? The power and influ-
ence of the European community—the blaze of publicity—the Press—the
Bar—the presence and powers of the High Court—are sufficient answers.
Besides, the Presidency Magistrate’s functions are strictly judicial, and the
practice of deliberately attempting to ruin rivals or enemies by cunningly
concocted false charges, which is still a8 common as ever in the Mufassal, is
practically unknown in Calcutta.

Argument to show the difference beiween the Presidency-towns and the
Mufassal was unnecssary. His hon’ble and learned friend had just explained
to them that in the Presidency-towns no person was, by reason of birth or
descent, exempted from the jurisdiction of any criminal tribunal, and he had
just read a long list of the anoma lous «xemptions accorded to Europeans in the
Maufassal. It was not proposed to abelish any of these exemptions, except the
one dealt with by this Bill. No responsible adviser of His Exeellency, who
had any knowledge of the country, could be found, who would propose the
abolition of these exemptions or the extension to the Mufassal of the broad
principle that Europeans should be subject to all the Criminal Courts in the
Mufassal exactly the same as Natives are. So long as this was so, it was waste
of time to combat any argument drawn from a fancied similarity between the
Presidency-towns and the Mufassal.

Then there was the alleged slur on Natives; but he deried that any set of
judges, any more than assessors or jurymen, were entitled to complain of the
privilege of the accused as to his tribunal as a slur on them. If there was to
be any question of slur, the large class of Uncovenanted Europeans who were
disqualified by tkis Bill might well complain. He himself, though a Justice
of the Peace in England, and now qualified to be a Justice of the Peace in
Bengul, Bihar and Orissa, would be disqualified by this Bill.

But the question before them that day was not a pure matter of argument.
The reality and intensity of the feeling against the Bill was patent, and was
one of the main points they had to consider as practical legislatars.
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He felt it his duty to.offer some. remarks on the reasons for tihis at the
risk of giving pain. .

Pirst.—There was a reason, of which all would admit the wecight. It was
most desirabie that a Criminal Judge should be able to put himself in the
place of the accused; so as to judge of the probability or improbability of his
baving .cammitted the alleged offence. - This was desirable everywhere, but
especially in India. Criminal {rials here generally proceeded entirely on oral
evidence. The lamentable untruthfulness and untrustworthiness of the bulk
of Native oral evidence had been repeatedly commented on by the Privy
Council, and was well known ta'all. It was, therefore, particularly necessary
that the Judge should be in a position to try such evidence by the test of its
probability or improbability. But, if hé was alien in thought and moral
standard, and ignorant of the manners, customs and habits of the accused,
how could he put hinmself in his place.

It was ‘to this power in the Judge, of putting himself in the place of the
accused, that the lonely planter in the Mufassal, confronted with a false charge
and false witnesses, and far away from help, mainly trusted for protection.

He might be told that defect was exhibited by Europeans in trying Natives.
1t was so, but that was no reason for introducing.the same defect into the tria]
of Europeans.© We had given the Natives an administration of justice im-
measurably superior to anything they ever had before. -The unswerving up-
rightness, probity and intense desire to do impartial justice shown by European
Judges had been an education to the . people- of -the couniry, and they ¢on-
stantly showed their appreciation. of it by asking to have their cases transferred
from Natives to.Europeans. :.

The second factor was race antagonism. This feeling, which had been
fanned into a fierce flame by the horrors of the Mutiny, was slowly ‘dying
out, but it was most unwise to stir the embers while so many of the genera-
tion who went through the Mutiny were still alive. The vitality of that
feeling had been lamentably illustrated by the outbreak with which this
Bill had been greeted. -

The third and most serious consideration was that dwelt on by his hon’be
friond Mr. Miller. The Europeans did not trust the Natives as they trusted
fellow Europeans. - He knew many upright and honourable Natives. But
the broad fact remained that the bulk of the Anglo-8axon racein India looked
upon $he Natives as men bred in a degrading idolatry, and surrounded from
their .infancy by influences most adverse.to truth, uprightness, honour and
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every quality which Englishmen most revere, and which they demand especial-
ly in a Criminal Judge. They think that many centuries of Christianity, and
of free political life, have given them a moral fibre not to be found among
Natives, especially Natives of Bengal. |

Can it be wondered at (unless Christianity is a sham, and the belief in
national character a delusion) that they refuse to recognise as an Englishman
a Native who has spent two or three years in England.

‘When passed, the effect of this Bill would be to establish tribunals for
Europeans which they objected to and refused to vespect. There was a vast
difference between civil and criminal law. Broadly speaking, the one affects
the purse, the other the person. 'We might be willing to have Natives edu-
cated at the expensc of our purses; we were not willing to have them edu-
cated at the expense of our persons. Every conviction of a European in the
Mufassal under these circumstances would be looked on as unjust, and would

revive the bitter and violent animosities which they all knew were raging
aroand them that day.

Some said the agitation was a mere flash, and referred to the Black Act
of 1836 in Macaulay’s time; but a reference to Trevelyan’s life of Macaulay
would satisfy anyone that the circumstances were widely different, and that
no inference could be drawn from the one to the other. That was a Calcutta
agitation ; this was universal over India. That was about appeals being
transferred from the Supreme Court to the Sadr; this was a far graver
matter. Besides he thought any Government which proposed to deal with the
present European community as “a mere handful of settlers,”” whose protests

might be treated with contempt, would be forgetting the difference between
1836 and 1883. '

'Was this Bill likely, in any view of it, to remove any evils comparable in
magnitude to those it was creating and would create ?

This measure would have the effect of giving the power to Uncovenanted
Subordinate Judges, when promoted to be District J udges, to try Earopeans,
though they might be utterly ignorant of their thoughts, ways and customs.

It would give this power to nine Covenanted Civilians who had been to
England, but whom the Buropeans in India declined to accept as Englishmen.

It would give this power to the new Native !Statutory Civil Service
who are declared by Mr. Duthoit to be utterly unfit, and who also are, or may
be, un-Europeanised and ignorant of Europeans. These persons may or may
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not form a useful machinery for governing Natives, selocted s;s they often
are, on account of the influence and social position of their families. But
they are quite unfit to be Criminal Judges over Europeans.

It was a measure which had exasperated Europeans to the highest degree,
and had interfered with their growing cordial relations with the Natives and
destroyed the harmony between the European British subjects in India and
the Government, and would do so to a much greater extent before it was
passed. It wasa measure which provided a machinery for producing peri-
odical ountbursts of race feeling whenever a European was convicted by a
Native in the Mufassal —outbursts which would do immense harm and might
lead to disastrous results.

It was a measure for which there was no necessity and one which touched
almost the only point which was capable of uniting the whole of the Euro-
peans in India as one man against the Government,.

It was a measure which could, in any view of it, do Iittle or no practical
good, while it had already done and would do incalculable harm.

It was a measure which Government would never bave introduced had
they known the sirength of the feeling against it.

He, therefore, implored the Government to show the truest form of
courage by confessing an error of judgment and withdrawing the Bill at once.

The Hon’ble Mr. TaoMAS said : —“ My Lord, the hon’ble and learned
member on whom, by force of his position, has devolved the duiy of being
the mover of this Bill, has stated emphatically, and re-asserted it on behalf of
the Government, that the only object of its introduction is “ to provide for
the impartial and effectual administration of justice.”” Itisa high claim,—
a claim so high that every Briton is predisposed, without a thought, to bow
to it instinctively, for a love of impartial and effectual justice is ingrained
in him. Impartial and effectual justice is just what is in the very nature of
every Briton to give to cveryone within his power the wide world over,
There is a danger, therefore,—a serious danger,—that, heralded with so0 high
a claim, this Bill may be accepted without sufficient examination; and for
that very reason it is the more desirable and necessary that it should be
stripped of any adventitious advantage it may derive from such heraldry. For
we all love justice, and an equal love of justice will surely be conceded to
those who, like myself, may venture to traverse this Bill. Presuming that
so much will be conceded we shall commonce our examination of the Bill on
more even terms, and, bearing in mind that the test by which we are invited
to try this Bill is, that its object is *“ to provide for the impartial and effec-
tual administration of justice,” I will ask, first, what, in Pprosaic business
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dctail, are the actual particulars in which the dispensation. of justice to
British subjects is to be improved, so that it shall be more effectual, more
impartial, than it has been heretofore ? And what the means by which it is to
be effected ? The answer is supposed to lie in the Bill : there we find that
it is by the entrusting of it to Natives of Hindnstan that it is fo be better done
than when it was entrusted to Englishmen. Natives of Hindustan, Foreigners
and strangers,—strangers in great part, some more, some less, some alto-
gether—strangers to the social customs, the nice ideas of chivalry and honour,
the thousand and one Western strains of thought and surroundings which
underlie the springs of action of the British subject ; some only partially
acquamted with the very language of the Englishman ; men who, at best, and
but limitedly, have mixed only with one class of European, the educated and
more refined class,—they are to be entrusted with the trial of Europeans, the
majority of whom are likely to come from classes of which they know
practically nothing, whose only English, too, is an English sufficiently
different from anything they have seen in a book, or heard from the lips of
any educated European ; sufficiently different to throw them out completely,
to utterly prevent their getting sight of the poirnt which shall show them
the animus which is its gist, the depth and tenor of the provocation which
is its justification or its palliation ; men who, from want of converse with
them, are incapable of appreciating the weight to thc individual of the
punishment they are called on nicely to apportion ; men who have never been
on board a ship in their lives; men—Brahmins for instance—w=hase very
religion makes it a sin for them to-experience a sea voyage, a sin for which
they will be excommunicated ;. men who are under every possible disadvan-
tage in forming any adequate conception of the necessity, for crew and pas-
sengers and cargo, that fthe commander of a vessel, leagues at sea, without
Police or Court within months of him, should be complete master; the
necessity—the absolute necessity—that his words should be Jaw; men
without a conception of the hardships of, the sea, of the numerous petty means
of tyranny open to a captain, —how can such men weigh rightly the use and
abuse of power at sea? How can such men judge rightly between rough
men of few words—rough captain and rougher seamen, using, tco, a nautical
jargon that is worse than Greek to them?  And yet we are invited to pass
this Bill, in the expectation that the administration of justice to, British
subjects will, in the hands of such men, in the hands of Natives, be more
effectual, more impartial, than if it is left, as heretofore, to Englishmen.
“ All this, I may be told, applies equally to the trial gf Natives of this
country by Europeans, as it does to the trial of Europeans by Natives. But,, I
venture to say, it does not. Europeans in India are compelled to learn tbe
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languages of the country; they have to learn them before they are cven
appointed in England; they have to still further qualify in them in this
country before they can be promoted : the Natives, who are to try Buropcans,
are not so compelled. It is specially provided by Statute that the great and
increasing majority of them are to be appoinfed without such examination.
Again, Europeans in this country piss their lives among the classes they have
to try, the criminal classes of all shades, the labouring classes, the agri-
cultural classes, as well as the better classes ; learning their patois, their habits
of thought, and their religion or their superstition ; learning everything that
underlies their sprines of action; walking his fields with the farmer, the
jungles with the junglemen ; listening io their tales of joy and grief; sympa-
thising with and labouring for them ; present at their festivities ; leading their
combined action for any good ; hunting, shooting, fishing with them ; carried
by them by day and night in travel ; ever accessible to them in camp or Court ;
speaking direct as man to man with them ; caring, aye, and exerting them-
selves to the sacrifice of health and even life, for them in famine ; and walking
daily amongst them, seeing to their village sanitation and the provision of
medical treatment when they are dying around them of cholera; making it
the one object of their lives to sympathise with and work for them. Such,
my Lord, is the life of’a district officer. By such means doos he qualify
himself to enter into the case of the Natives committed to his care. Itis no
fancy sketch. 1 have been throuch it mys-lf, and it is being gone throegh
every day in India by hundreds. Such are the means by which Englishmen
have qualified, and continue to qualify, themselves to do justice to the people
among whom they live. Will anyone assert the same, or anything approach-
ing the same, of the Natives of this country that are to be entrusted with
jurisdiction over British subjects? Have they lived among captaios and
seamen, soldiers and engine-drivers, mechanical engineers and surveyors,
planters and merchants? What have they in common ? They are absolutely
a sealed book to them, and will be, for they shun them. Only the better class
of Englishmen do they know anything about—only the educated official
whom they have to meet in business. Of that class only, from whom will
never come the subjects of trial, have they any knowledge at all; and even
that knowledge is very superficial, and is only what the European chooses to
give them, not what they search for for themselves, as we do among them.
Tney do not court knowledge as a duty with a view to be in a position to do
justice as the European does; they do not throw open their houses to us as
we do to them. Their very relig_'ion forbids it ; their very religion disqualifies
them for ever having an intimate knowledge of the inner life of the Euro-
pean; and, if the fact is so even with the better classes of Europeans in all
but the Presidency-towns, and to a large extent even there, it is still more
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so0 in conuexion with the classes of Europeans from whom criminal cases are
likely to come. For that class of Europeans they studiously avoid, not only
on 1cligious grounds, but also because they are afraid of them. The
courteous Asiatic does not understand their rough ways;aund there is no
reason why they should ever understand them, for there is nothing to bring
them into every-day contact with such men. They do not seek to know
anything about them,and yet they wish to try them. It is surely irrational !
And apart from not seeking, as a duty, to comprehend the habits of thought
of the classes they may have to try, there is pothing accidental even to throw
them together. They have no subjects of common interest.

“ But I will withdraw the statement that, disqualified though they are,
and in accordance with all their preferences, will continue to be, they irration-
ally wish ignorantly to try Europeans,—I will withdraw it because it is not
mine, but an imputation of their own countrymen, an imputation cast by a
very few, who grasp at power, an imputation that I believe to be utterly
without foundation among the masses. My belief is—and I speak from some
little experience of Mufassal life, that the very great majority of Native
officials in the Mufassal,—and it is only the Mufassal that the Bill deals with,
—the very great, the almost unexceptional, majority would infinitely prefer
not to have the white elephant that the Bill proposes to give them. It is
only just to say that they are conscious of their disqualifications to try British
subjects, and do not want to have to do what they cannot do to their own
satisfaction ; they are conscious that the Englishman is far more competent
to try his fellow rightly, and they would infinitely prefer to leave the difficult
task to him ; they are content to be left to try only their own countrymen
whom they do understand.

“ But we have not yet got to the bottom of the incongruity ; there is still
a lower depth, anl one that touches Englishmen, as indeed it touches all
manly men, very home. I allude to the wives and daughters of our land. If
the Native who is to try has but a very partial knowledge even of the better
classes of Englishmen with whom his business compels him to mix outwardly,
and a much less, if any, right knowledge of the lower class of Englishmen
from whom he is free to keep away, still less has he any knowledge of the
ladies, of the wives and daughters of their families. And yet heis to try
them ; for the term British subject, be it remembered, includes both sexes, and
the English lady as well as the Bricish sailor and the British soldisr is to be
subjected to the jurisdiction of Asiatics. A false complaint lodged by her ayah
or Indian lady’s maid, by her tailor that sits daily in her verandah, by any one of
the household servants, grooms or coachmen, whom, as mistress of the house,
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she has to order ou her husband’s behalf,—a false complaint by any irrepress-
ibly obtrusive hawker, who comes unbidden into the very verandah in which
she is sitting and will not leave it,—a false complaint by any outside petty
cobbler who has been paid his due, but thiaks to get twice his due by means
of vociferating clamour amounting even to menace, in a manner quite incon-
ceivable to, and incredible by, those who do not know this country,—a faise
complaint by any of thess may any day subject English ladies and English
women to be tried by Foreigners. These are no ideal pictures. They are
every-day circumstances of middle class Mufassal life, unexperienced, per-
haps, by the well-to-do, but well known to their poorer unofficial brethren.
Patience outlives the provocations, and nothing comes of them, because there
is the certainty of a fair trial in the background, and the Court is the Court of
a countryman. But when it comes to be kncwn, as it will be known if this
Bill passes, that anyone can summon an English lady before a Native, and
that, right or wrong, she will, in 99 cases out of 100, pay any fine rather than
appear, al__id it is borne in mind that, even if she does appear and answer
to the charge, the complainant has more than satisfied himself with the
sweets of the annoyance he has caused,—when this comes to be known,
there is hardly room to doubt that complaints of this sort will become distress-
ingly numerous. The position of English ladies and English women, left
alone in their houses while their husbands are in Court, or camp, or office, or
workshop, will be very distressing even in the bare contemplation. The
security, and the feeling of assurance of security, which they now have, in
trial by a British Magistrate, will be gone from them, and they will be sub-
jected to the jurisdiction of Asiatics.

“1I have cursorily alluded to the falsity of the complaints; but only most
cursorily, both because I took it for granted that the proneness to false com-
plaints in the Mufassal was well known, and also because I shrunk from
dwelling on that side of the question—I shrunk from it, because unwilling
to make unkindly imputations. But now that it has been stated by one
Hon’ble Member that such is not his experience in the Mufassal, and the
hon’ble and learned member to my right (Mr. Evans) has advanced opposite
experience, I feel bound to say that my experience of the Mufassal, extending
as it does over nearly a quarter of a century, is entirely in accord with that
of Mr. Evans, that false complaints and false evidence are common in the
Mufassal. I speak not of what may be called exaggerations and hard swear-
ing; I speak of deliberate machinations, that are perfectly staggering and
appalling to the European ; of rebearsals held in the presence of all the wit-
nesses, that they may be thoroughly tutored in all details ; of dress rehearsals,
50 to speak, keld just before the trial, and in the very precincts of the Court
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to refresh memory I could instance a case in which a poor man was hired
to take a blow from a billhook, and all the witnesses were present. to see and
testify to the blow in all detail, only instructed to substitute an European
for the Native striker of the blow.! I could produce volumes of such evidence,
but time will not allow. And I have no desire to do more than is absolutely
necessary to bring that side of the question forward, and have only been con-
strained, as I have said, by the conflict of opinion.

“And why, let me ask for Britons, as they will ask,—~why are they to be
thus subjected to the jurisdiction of Asiatics 2 Not on account of any nocessity
of the case ; not because it cannot be helped ; not because the Natives wish it,
but because—yes, that is what we are asked to expect—because the justice
thus provided through the medium of the Asiatic will be more impartial, more
effectual, than that dispensed by the Englishman himself ; that is what the
proposal comes to; that is what the Bill says in effect ; and my business is
with the Bill, the people to be tried by it, the people to be empowered by it.
The only object of the Bill is ¢ to provide for the impartial and effectual ad-
ministration of justice,” and that is the test by which I am invited to try it.

" If it be said that I rather overstrain the argument by applying the claim ot
impartial and effectual justice to the people to be tried by the Bill, and not,
as was meant, to the Magistrates and Judges who are to administer it, then I
plead in answer that such words should never surely be said with reference to
any but the persons who are to experiencs in their proper persons whether the
justice meted out is or is not impartial and effectual ; that they have no appli-
cability to anyone else, least of all to the mere machinery, the Judges and
Magistrates, who only give life aud existence to the Bill, and are merely the
means by which the more impartial and effectual administration of justice is
to be provided. ‘

“ Whatever may have been said elsewhere on the other phases of the Bill
as it affects Natives, by removing an aromaly and a stigma, it cannot be
that the claim by which we are invited to try the Bill, that of providing
impartial and effectual justice, can have been put forward with reference to
anything but the quality of the justice administered to the people who sought
it, that is, to the complainant and accused. The question of anomaly and
personal stigma is perfectly distinct. 'We shall come to that separately here-
after, but at present we have only to do with the claim that the Bill ¢ provides
for the impartial and effectual administration of justice.’

“To the Englishman at home, who knows not this country, it may even
seem that it does 8o provide ; but when the Bill is examined in the light of the
esperience of those who have spent their lives in the study and the service of
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this country and its people, who can throw upon the Bill the light of actuals
rather than of theories, it is then that it becomes apparent that the circum-
stances of the position afford no real foundation for the expectation that the
administration of justice to British subjects will be either more effectual cr
more impartial for being entrusted to Foreigners and strangers rather than to
fellow-country-men—to Natives rather than to British subjeots.

“But this, I may be told, is my idea —only my idea. Let the Native
speak for himself. I shall quote, my Lord, from the Madras Native Opinion,
a newspaper edited by a Brahman of considerable culture, a Native who has
the interests of Natives, the interests of his country, very much at heart. He
writes in a leading article of that paper, dated 14th February, 1883 :—

¢ Let us take, fur instance, the case of a Deputy Magistrate of the first class who is called
upon to try a case between two Europeans, one, say, a Covenanted Civil Servant, and the other
a merchant or a planter. The case may be one of assault or defamation, and have arisen out of
some episode at a ball, a club-room, or a dinner party. Now, if the Deputy Magistrate hap-
pens to be a Brahman (as almost all of those on the Madras establishment are) who has not
been in Madras, and whose knowledge of English is but limited, what a predicament the poor
man is sure to be in ? He cannot possibly understand the allusions which will be made, and
the conventional terms used in such a case, and he cannot very well engage an interpreter to
explain what is meant ! We leave our readers to imagine what the result will be, and what
satisfaction the Magistrate’s decision is likely to cause to the litigant parties.’

“ And in a subsequent issue the same Native editor says—

¢ We must not lose sight of the fact that, while nothing is easier than for the European
to obtain evidence or information on such matters in Native society as he might not know,
the Native Magistrate is very differently placed. The Muns/s and clerks of an Anglo-Indian
Magistrate are Natives of the country, and if they are not able to supply it themselves they
can easily obtain for their master any information the latter may need in connection with the
disposal of cases. Now, to whom ean the Native Magistrate turn when Le has an English-
man brought before him ?

“ And this Native editor is not alone in his opinion of the unfitness of his
countrymen to try British subjecfs ; but I must revert to the objection that, if
it is right in theory for Europeans to try Natives, it is right also for Natives to
try Europeans; and again I will say that, in my humble opinion, it is not so,
because the case is not parallel. It is not as if Englishmen were asking to
have authority to try Natives, as Natives are asking for jurisdiction over British
subjects. The whole history of our Law Courts in India shows the fallacy of
such an argument. Englishmen bave no desire to try Natives because they
are Natives. Indeed, they would never have tried them at all if they kad heen
ocapable of trying themselves, and our whole aim ever since we came to this



168 CRIMINAL PROCEDURE CODE, 1882, AMENDMENT.

country bas been steadily in tke direction of fitting them to try their own
countrymen ; and as we have found them more and more qualified, so we have

" gone on extending their jurisdiction over their countrymen, or, in other words,
resigning to them more and more of the judicial work in connection with their
own countrymen that we had io earlier years to do for them.

“Thus falls to the ground the argument that, if Englishmen try Natives,
80, in fairness, ought Natives equally to try Englishmen, for, as we have reen,
the Englishman does not want to try Natives, and is getting rid of ihe duty
and consigning it to their conntrymen as fast as he legitimately can. The

Native also, with a few exceptions, does not want to try Englishmen, and is
not qualified to try them even if he wished to.

““ Once more, this same history of our lezal dealine with India, if examined

a little more closely, will fully explain the seeming anomaly of British subjects
being exempted from Native jurisdiction, the sceming anomaly of which so
much has been made When we came to this country, did we find equitable law
courts in which Englishmen and Natives could alike ohtain equal justice? Did
we upset them and introduce this anomaly in favour of our countrymen ? No.
We found Surdja Dowla, and the Black Hole, and the like of that. There was
no such thing as law and justiee. The land was a land of violence, of system-
atic and periodical maraudine, of constant blackmail, of daily uncertainty of
life and property : in short, of all the many forms of anarchy and misrule and
Jawlessness which I may not stay to dwell mpon. It is matrer of history, and
it still lives in proverbs, customs, castes, tenures, structures, which point to the
then every-day existence of a state of things for whioh there was no remedy
but to sweep it clean away. It was for us, a mere handful of strangers, to
introduce law and order, and to import into this country as much justice as was
poscible in the circemstances. 'We were too few in numhber to give to every
Native with our own hands as good justice as we were accustomed to in the
land from which we came; but we were enough to mete it out to our own
countrymen, from whom there probably was not more than a case or two in a
decade ; and not only were they entitled to have no less a scale of justice than
we were able to give them, but in the earlier daysit was more, perhaps, to the
interest of the Native than of any one else that Britons should be tried by
Britons, who had both the couraze and the mind to enforce law and order on
‘their own countrymen, and to put down with a strong unwavering hand any
disposition to take advantage of being members of the dominant race. Other
than Britons there were none in the early days,_ because all other Europeans
were deported. Tlus it came about that Britons iu India have till now been
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under the jurisdiction of Britons, and there was, and is stiil, no necessity for
their being under any other jurisdiction.

“ With the Natives, however, the necessities of the case were very different.
It was impossible that the few and far between Englishmen should, in their
own person, try all the teeming millions of Natives over such wide areas. The
attempt woull have been too extravagantly quixotic. They did the closest
they practica.ll_v'dould to it. In short, they aimed at the same thing for both;
they aimed at giving the Native, as they gave their countrymen, the very best
justice in their power to give ; and while they gave the Briton the same as he
had been accustomed to in theland of his nativity, they gave the Native of
India a very great dcal batter thun he had ever seen or heard or dreamt of
before. And this they did by keeping the graver cases in their own hands,
by deciding the intermediate cases on reports accompanied by the record, and
leaving only minor cases to the decision of Natives. Then they fostered edu-
cation, and they imposed examinations on candidates for public service, and
subsequently they enhanced the scope of those examinations ; aud as they gra-
dually qualified the Native for the right exercise of power, they entrusted him
with more and more of it, till now we have Natives on the High Court Benches.
I confess it puzzles me, my Lord, to see how anyone can say that the tendency
of legal administration in India has not been uniformly and without anomaly
in the simple and single direction of giving the best form of justice possible
in the circumstances to all classes, Briton and Native alike, With Britons we
started at the top, because, from the paucity of their numbers, it was possible
to do so. With the Natives this was impossible, because of their countless
numbers, and their unmanageable areas, compared with the mere handful of
Englishmen that have governed this vast Empire. So we started as near as we
could to the same point, and, keeping it ever in view, progressed steadily as
circumstances allowed, always towards the same end. The progress has ever
been upwards and the principle uniform, There bas been no anomaly what-
ever, and there is no anomaly now in the sense urged in favour of this Bill.
Bat to turn round now and progress downwards, by placing the British subject
under a tribunal of less competency to do him justice than be already enjoys,
and we have readily at command, and to do that for no better reason than to
remove a fancied anomaly, that would be an anomaly indeed.

“¢The anomalous nature of present arrangements’is one of the reasons
put forward for the introduction of this Bill. Rightly examined, the anomaly
lies, not in Natives having less jurisdiction out of Presidency-towns than they
have in them, but in their having jurisdiction over British subjects anywhare.
The anomaly lies in having made an exception of Presidency-towns. The
anomaly lics in having, in Presidency-towns, departed from the simple prin-
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ciple on which we had uniformly proceeded, of ever giving to both races the
best justice practicable in the circumstances, in proceeding downwards instead
of upwards. Remove that anomaly, and the position is logicaland clear.
But to set up that anomaly, and to base on it the claim to surround i with so
many more anomalies that it shall cease to stand out singly as a marked ano-

-maly, is to lead us blindly into a maze of anomalies in which we can never see
our place to stop.

“ If we must needs turn aside tosuch trifles as anomalies, and legislate on
what I will take leave to call such very secondary grounds, then, to be consis-
tent, we ought rather to wipe out this first great anomaly, and have done with
the whole side issue, and revert to first principles—logical principles. But
there is no need for this, and all I wish to say on this point is, do not let us
bring the existence of one anomaly forward as a reason for justifying the
creation of more.

“I submit, my Lord, that if we want to avoid anom:lous positions and
preserve logical action in the future, there is Eo point at which we can so
safely call a halt as where we now are. The hon’ble and learned mover of
the Bill, in summing up the principles which have guided the framers of the
Bill, says—and I ocordially agree with him in the principle—*that if this
question is re-opened, it ought to be settled on a permanent and stable founda-
tion.” I agree with him, because itis a corollary that, if it cannot be ¢ settled
on a permanent and stable foundation,’ it ought not to be re-opened. I sub-
mit, my Lord, that there is no landmark that can be called permanent about
the position which the Bill takes up. It gives Natives the same jurisdiction
over British subjects as Englishmen exercise over the same class of criminals,
but that is not the same jurisdiction as is exercised over Natives; it is a
modified quantity of jurisdiction amounting only to imprisonment for one
year in the Mufassal ; and, while the distinction in tie quantity of punish-
ment awardable to British subjects and Natives is maintained, it cannot be
said that the Bill has brought us to the point to which it is claimed to have
Dbrought us, that of impartiality, of the removal of race distinctions, and
specially of finality. Sir Ashley Eden—though I doubt whether he used the
words advisedly—certainly does use the words ‘full powers,’ and that means
the powers of life and death, of transportation for life, of imprisonment for 14
years. When the Native Judge in the Mufassal exercises such powers over
the British subject, then we shall have removed ‘race distinctions’; then we
shall bave arrived at impartiality and ficality. But not till then. If the ad-
vocates of the Bill are not prepared to go as far as that, then admittedly they
are not prepared to conduot us to what alone will justify the re-opening of

this question, a settlement ‘ on a permanent and stable foundation’.
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¢ Again, there is no clement of finality that I can trace about the persons
selected for the exercise of jurisdiction over British subjects.

“There is no such self-evident cause as can stand as a landmark why
others should not equally be selected. Indeed, for my part, I think a Depaty
Magistrate who has been for years associated with Europeans, who has had a
long magisterial training as a Tahsildar Magistrate, who has his judgment
mellowed by years, who, at the very outset of his career, had to pass qualify-
ing examinations, and who has eventually been promoted for tried efficiency,
is eminently better qualified to exercis» such powers than a young man under
25, appointed without like examination, without trial, and without magisterial
training or couverse with British subjects; and such are the Native Civil
Servan's constituted under the statutory rules. If, then, the Native Deputy
Magistrates, wh) are in hundreds all over the Presidencies, are obviously pre-
ferable to one of the classes named in the Biil, it follows that the setilement
made by the Bill is not “ on a permanent and stable foundation.” I do not see
how anyone, be he Native or European, can well think that this will be a
final settlement. On the contrary, well nigh everyone outside these walls
seems to look upon it as a mere beginning, as the opening of a door, as the
introducing of a principle; and that is why there is so much agitation and
anxicty about it—and that is why I, for one, my Lord, bave indented so
largely on your Lordship's patience. What I feel is, that this Bill will lead
us into a hazy illogical position, with no distinet landmark to stop at ; where-
as, if we stand where we are, we have a defined line and a reason for it in
Presidency-towns. If once we leave them and go half-way downhill on the
road to inferior justice for British subjects, we can never stop till we reach
the bottom ; and that bottom, where is it ? It is deeper down even than our
own Native Courts. It carries us into Native Courts in Foreign States.
When once we have admitted that in our own Courts Natives are to try
Britons, we can no longer insist that in Foreign Courts Britons shall not
equally be tried by Natives; and so we shall have created another anomaly
that will liave to be wiped out. We shall not have arrived at finality; we
shall have to go on and rescind the Act, not so long ago enacted, by which
Britons were exempted from Native jurisdiction in Foreign States.

“ Once more, the same hand that sweeps away anomalies and partialities
so as to lead us to a settlement that shall be final, introduces, by the same
stroke of the pen, an incongruity and a piece of race partiality that, to my
thinking, is more glaring than any which it removes. . The effect of theamend-
ment of section 443, by t'ie elision of the words ‘and an European British
subject,” is not only to admit the Native to jurisdiction over British subjects,
hut by race distinction to bar the Briton, so that, if, for instance, the learned



*
172 CRIMINAL PROCEDURE CODE, 1882, AMENDMENT.

and hon’ble member to my right (Mr. Evans),—distinguished member though
he is of the Calcutta Bar ; if the Lord Chief Justice himself—were to elect
to offer their services gratuitously for the trial of their countrymen in
Calcutta or elsewhere in India, as they might do, and as so many do in
Englacd, they would find that, by the Bill we arc asked to yass, they would
be legally disqualified by reason of their race. In spite of their having the
highest possible qualifications, in legal knowledge, in knowledge of the classes
to be tried, to wit, their fellow countrymen, they would be legally barred by
race distinction—barred solely because they are Britons, barred in the inter-
ests of the more effectual and impartial justice to be administered by Natives,
stigmatised—if we are to use such a poor argum ntat all—stigmutised, in
order that no stigma may be cast on Natives; and this, we are told, is an
element of finality. The barring of the Briton is to be final.

“ But casting to the winds such very secondary ideas as legislating for a
stigma, neither is it convenient in practical every-day work that every Briton,
simply by reason of his being a Briton, should bhe barred from jurisdiction
over Britons. At certain ports, far distant from the seat of any Magistrate,
it is convenient that the master artendant should have jurisdiction in trifling
cases over the seamen frequenting the port. That will not be possible when
all Britons are legally disqualified by the proposed amendment of section 443.

“ As the word ‘ stigma * has been forced upon us, and we- are called or
to consider it in the course of this discussion, let e take the opportunity,
before parting with the word, t» s1y that, m considering their circumstantial
disqualifications for trying Britons, I cast no manner of stigma on Natives—
no more, in fact, than if the Commander-in-Chief, there, were to stigmatise
me as unfit to command a bLrigade, or even a company. And even if it were
a sort of fancied stigma not to be allowed to try a class of cases you were not
calculated to be exactly the best man to understand ; even if it were a hard-.
ship equal to being tried by a man who was not caloulated to understand
your case, and the hardships on both sides being equal—which, of course,
they are not and never can be,— we were cast on the horns of a dilemma and
had to choose between them, there still need not be a moment’s hesitation
about the choice, for the persons affected by the one hardship arein thousands,

. if not tens of thousands; whereas those affected by the other fancied hard-
ship may be numbered onthe fingers. On the principle, therefore, of the
greatest good of the greatest number, there should not be a moment’s hesita-
tion about abandoning a Bill that legislates for the few agaiust the many,
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“To sum up the above objections and apply them to the Bill. Not only
does this Bill not ¢ contain in itselt’, asis claimed for it by the hon’ble and
learred mover, ¢ the elements of stability and durability,” but it is pregnant
with exactly the opposite elements, and, therefore, by the corollary of that
very proposition, this question ought not to be re-opened.

“ Looking once again at the reason given for the re-opening of the ques-
ticn, I find it is commended to us on the ground that ¢ the time has come.’

“It is a set phrase, ‘the time has come’; bat there may be two views
about its applicability. The time when we are doing all we can to induce
English capital to come to this country seems scarcely the time to scare it
away with inferior justice to the Englishman. Tell the English capitalist,
who is prepared to send his sons and his money out to this country to be large
employers of labour in evffee, tea, or cinchona estates; in gold,|liron and other
mines; in cotton or jute mills and so forth,—tell him that, if any one of the
several huudred men, women, and children *iemployed by bis son lodges a
complaint against him, ‘tue time has come’ for his son to be tried by a
Native,—I have a shrewd suspicion tbat he will have very different ideas
about the time. He will not stay to ask what like the Native is, whether
qualified or not. He will be apt, I think, to have strong opinions—some
might call them prejudices—which we will bave to put up with if we want
him to tring his capital, for in that, at least, he is master of the situation.
He will turn his back on us and send his sons and bis capital elsewhere. And
in the main he will be in the right; for, whether the planter gets justice or
not at the hand of the Native Magistrate is rather a secondary consideration ;
the mere fact of his having, on some trifling charge, had to appear before and
be tried by a Native Magistrate, of the same caste and family, perhaps, as one
of his own writers or contractors, will so lower bhim to their own level in the
eyes of his two or three hundred coolies, that he will not be able to command
their respect any more. It can answer no useful end to judge of these things
by European ideas; we must take them as we find them in this country ; and
such, I am convinced, would be tha cffect on the mind of the Indian coolies and
their maistries. I am convinced of this; because I have moved not-a little
amongst planters and their labourers, and made it my duty to acquaint myself
with their position, as much as with that of any other farmers and their men;
and now it is equally my duty to represent their interests here to the best of
my poor ability; for their interests are the interests of the country, and it will
be a dark day, indeed, for India if British energies, British intelligence, and
British capital leave it in disgust. In a less degree, also, it will be av evil
day for India if British energies, intelligence, and capital are discourageil
from continuing to flow intoit. Itis a consideration of no small momnent
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that tho planters of Assam, of the Nilgiris, of the Wynaad and other places,
with lakhs of rupees that they bring into this country, should not be discour-
azed, which, 1 am convinced, they will be if this Bill passes. I specially
allude to planters, because, settling, as they do, in isolated positions, each a
Jone man among a hundred, they are specially trusting in, and specially entitled
to, the best justice we can given them, a style of justice that shall give them
a feeling of security.

“One word more about the time having come from another point of view.
If any of the ab)ve reasons for nor subjecting Britons to N tive jurisdiction
have any weight, and had weight to sway the majority in 1872, surely they
can only have increasing weight as the number of British subjects in the
country iocreases; and in that sense the time, instead of having come, is, if
anything, more remote than it was in 1872.

“ When this matter was disoussed in 1872, there were no Native gentlemen
in this Council. Now there are four hon’ble members, and they are called
upon to decide with us on the liberties of the British subject. The appesl to
try this question by ‘impartial justice’ is addressed to them as well as to us;
ard there is a side of the ¢1se which specially addresses itself to them. They zre
better able, perhaps, than we are to appreciate the value to them of the special
concessions made to them,—concessions made, some of them, in the very face
of Western notions of justice,—concessions simultaneouly denied to our own
countrymen. I will touch with a word only, lest I should offend, such things
as daneing girls, child marriage, child widowhood for life, plurality of wives,
exemption on acocount of rank from appearance io Court, exempjion on account
of sex from appearance in Court—exemption that we do not accord to our own
Princes and our own ladies. Natives are the be<t judges of the value to them
of these and like privileges, and, accordingly, they have been allowed, and
rightly allowed, to be the judges: their voices had ever prevailed ; their wishes
have ever been scrupulously regarded, the only tesi applied being, will it
do any positive injury to anyone else to conocede these privileges? If it
will not, then, by all means, let us liberally concede them. This has been
the principle that has guided the concessions to Natives. Is it not fair to
let the same equitable principle govern the graot of concessions to Eurc-
peans ? Britons are the best judges of the value to them of the privilege of
being tried by Britons, a privilege of which they seem to think so much;
and if it will not do any positive injury to anyone else to let them have
the privilege, then, by parity of t-eatment, by all means let them have the
privilege. This view of the pase will, probably, commend itself ta the minds
of Natives as an impartisl one. Again, what would Natives think if, with
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the cry of justice to a class amounting to one-half of India—the down-
trodden females—in the interests of morality or any such like cry which an
English philanthrophist might raise, we ran a tilt at their time-honoured insti-
tutions ? I imagine they would say at once that it was legislating for an idea,
was uncalled for, and provocative. By parity of reasoning, the great mass of
Englishmen look upon this attack on their privileges as equally uncalled for.
If the attack is not justifiable in the one case, neither is it, I submit, in the
other. Far, far be it from us to disturb the mind of the Asiatic with even the
breath of a suspicion of any interference with his time-honoured valued privi-
leges that do no positive injury to anyone else. By parity of treatment, far
be it from him to deal by us otherwise than as we have dealt by him.

“ While I have contended above that trial of Briton by Briton is only a
natural sequence of the impartial effort to give to Briton and Native alike the
best justice in our power to give, 'h;ére, I have called it, for argument’s sake
alone, a privilege, and even as a privilege have shown, I think, that it has a
claim to be honoured; a claim, too, based strictly on the very test by which we
are invited to try the Bill, that of impartiality.

¢ But what I have said above has been simply comment on the reasons
given for introducing the Bill. The reasons for not going on with it, though
few and simple, are, to my mind, more forcible.

“The first reason is of itself enough to throw out any Bill. It is not
wanted. With the exception of a fanciful few, fidgetting impatiently after
an idea, nobody wants the Bill. Nobody, European or Native, wants the Bill
for any practical good that it will do him.

“ On the other hand, there are very large numbers who, whether rightly or
wrongly is a secondary matter here, are, nevertheless, as a matter of fact, vehe-
mently, aye vehemently, opposed to the Bill, and they come of a class, to, on
whom all the best interests of India are immeasurably more dependent than
they are on any other class. It is an obvious fact of which we cannot but take
count, and their vehement feeling in the matter has led to the rousing and
bringing prominently forward of the very feeling which the Bill was meant to
allay—race antagonism—feeling given’expression to in the Native Press, and
thus disseminated, in much more violent und provocative language than Britons
have indulged in. Now that it has been unmistakeably seen that the Bill has
roused and keeps on intensifying the very feelings it was meant to allay, the
Bill, if it is to be consistent with its aim, ought, T submit, to be withdrawn.
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“That it is wanted for administrative convenience, as bas been alleged, is a
mere loose statement, which five minutes reference to the criminal statistics of
the country would conclusively falsify. Theoretical positions may be set up,
but so absolutely is fact against theory in this matter that I will not waste
time on it. ‘

“Though I have. urged above that, in effect, the Bill does not give
what it professes to give, I never meant to imply that, in theory and in the
minds of the framers, it was not honestly, generously intended and expected
that it should and would give it. 'Who would doubt it? Not doubting it, I
venture to urge that the same soul of honourable, generous impartiality which
lay behind the idea that prompted the Bill, should equally impel the advo-
cates of this Bill to abandon it, now that it is unmistakeably clear that the
Bill will not forward, but will positively thwart, their liberal intentions. I am
not one of those who cannot admit honourable, high-minded intentions in
those who think differently ; nay, rather, I venture to make an appeal to those
very intentions to which I pay all honour. If it is manly in an individual to
admit a well-intentioned error, and he only rises in our estimation for the
generosity of the admission— and none but the mean spirited will impute it to
weakness—may not a Government also, conscious of its strength, do the
same with advantage, advantage both to its own credit aund, what is of
mush more importance, to the interests of the great country committed to
its charge? By the introduction of this Bill, the Government has made it
abundantly plain that it entertains the most liberal intentions towards the
Natives of India; that it has placed beyond a doubt; that surely will hence-
forth be accepted on all bands without a question ; and that having been demon-
strated, surely the Government is in the best possible position for saying in effect
if not in word, to the peoples of India—‘Though we entertain these unques-
tionable sympathies, yet, in the course of the ventilation which this Bill has
undergone, we have come to know that the passing of the Bill will not compass
for you the advantages we had aimed at, but will, on the contrary, injure you
seriously, by rousing a deep feeling of race antagonism in a class on which all
your best interests are immeasurably dependent for justice, intelligence, capital,
energy, progress in oivilization, commerce, agriculture and all the material ele-
ments, of peace, plenty and health. Thougn in an infinitesimally minor degree,
the Government itself also is not without indebtedness to the martial loyalty
of the class that strengthens Her Majesty’s forces in India by the supply of some
ten thousand volunteers of all arms. We have accordingly resolved, in the best
interests of the very people for whom this Bill was intreduced; to abandon
it.’ If the Government can do this of its own motion, it will, T submit, take



CRIMINAL PROCEDURE CODE, 1882, AMENDMENT. 177

2 high stand indeed in the calmer judgment of posterity ; and it can well
afford, in its conscious strength, to think cheaply of any such petiy charge as
having yielded to clamour ; for, in the eyes of the wise and generous, it will
be judged: to have yielded, not to clamour itself, but to the light cast by the
expression of feeling elicited by the ventilation of the Bill, or, to speak more
correctly, not to have yielded a jot, but adhered, under the new light thrown,
to its own previously expressed intent of allaying race antagonisms.

¢ If the Government can do this, not in Council here, but of its own
motion, then a thousand times bis dat gui cito dat. The sooner it does it, I
submit, the better. If the Bill is understood to be only postponed till
November, then the deplorable—the very deplorable—feelings that have been
roused on both sides will only smoulder deeper and wider till the November
discussion fans them again into flame ; and then, if the Bill is carried by the
Government,g'voting as a Cabinet, and not individually, as on the discussion
of this poinf in 1872, the feeling will not pass away with the passing of the
Bill, but will sullenly live for years to come and burst out afresh whenever a
case in point arises. I hardly like to dwell on the depth and growing inten-
sity and breadth of the feeling of race antagonism that has been raised. I
only feel bound to touch the warning note, that it is a matter worthy of the
gravest consideration of Government.

“The Government has only very recently taken additional steps for the
better ventilation of Bills, with the avowed intention of availing themselves,
in the interests of the country, of the better light shed by such increased
ventilation. Here, then, in the deep and widespread agitation and vehement
expression of strong feelings, is the very light they have courted. Will they
cast aside the very light they bave courted on the very first exhibition of it P
Will they rot rather recognise that it is the very light they courted, and, in
consonance with their own previously expressed policy, rather use it in the
best interests of the country ? Surely they are in an advantageous position
for doing so without risk of being misunderstood.

‘ Both in respect of having unmistakeably demonstrated their liberal in-
‘tentions towards Natives, and in respect of having expressed a desire, for the
publicsgood, to obtain and be guided by the views of the people legislated for,
and also in respect of both acts being quite recent, the Government are surely
in the best possible position for promptly withdrawing this Bill of their own
motion. Indeed, if they do not, they will even seem to stultify their own
profession.



178 CRIMINAL PROCEDURE CODE, 1882, AMENDMENT.

“ Yet another course is open to the Government, a medium ocourse that
will probably satisfy the moderate minded on both sides, giving the Native
the coveted brevet rank, and still practically retaining to the Briton his
freedom,—a course also that will lead us into no illogical positions, and
meet all fancied administrative difficulties—that of making the jurisdiction
proposed to be given to Natives permissive only on the Briton positively
waiving his right to be tried by a Briton. But in such case it would have to
appear on the first summons that the Briton had the right, and he would
have to endorse his election to appear or not to appear before a Native, and
the jurisdiction should not be extended beyond the cases now contemplated.
But this is only suggested as a compromise not without dangers ; and the
much more satisfactory and manly course would be to abandon the Bill.

“ Having taken upon me to tender this my humble opinion of the best
course to be pursued with this Bill, I wish to submit that it is in no spirit of
factions opposition to the Government ; indeed, I knew not till very recently
that the Bill was to be regarded as a Cabinet measure, if indeed it is to be so
regarded, as the Hon’ble Law Member tells us to-day, and herein I must
plead my newness to the rules of this Council. I thought it was put forward
as ap important measure on which the Government were anxious, as in 1872,
to obtain the unfettered opinions of everyone present ; and if I have erred
in too candidly submitting mine, I trust it may he recognised that I have
been influenced by no spirit of factious opposition ; far from it. I have said
what I have said only in true loyalty to the Government. Being called here
I felt bourd, on a point of such vifal interest to the country, to place my
views, for whatever they might be worth, at the service of Government. If
they were worth nothicg, the labour was mine only, and they could be cast
aside. If they were worth anything, and served by a feather’s weight even
to influence the decision of Government, then I should rejoice indeed to have
spoken freely, as I feel earnestly, in behalf of what I humbly believe to be
the best interests of the country in which I have spent my life, and which I
have as truly at heart as the liberal-minded framers of the Bill. In this
light, and aiming in effect at the same final ends as do the framers of the

Bill, I shall trust, though a seeming opponent, to be eventually recognised as
a true coadjutor.”

The Hon’ble Mr. REYNoLDS said : —“ My Lord, I shall not detain the
Council with more than a very few remarks, but I wish to take this oppor-
tunity of expressing my cordial approval of the principle of this Bill. That
principle is clearly explained in the Statement of Objects and Reasons, and
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has been further explained to-day by the hon’ble member in charge of the Bill.
It is simply this, to do away with all judicial disqualifications which are based
upon mere distinctions of race. What we have to look at in a Judge or a Magis-
trate is, not his colour, but his character ; not his pedigree, but his ability and
his integrity. I was a member of the Select Committee last year on the Bill
to amend the Code of Criminal Procedure. The question of the exceptional
position of European British subjects under the criminal law was raised in
the course of the discussion upon that Bill ; but it was brought before the
Couneil in a form, and at a stage of the proceedings, which precluded us from
taking it into consideration, except at the risk of deferring the passing of the
Bill to another session, and thus delaying the introduction of those usecful
reforms which have now become law in the amended Code of Criminal Proce-
dure. Butf a promise was then given by the Government that the matter
shouald not be lost sight of ; and I - presume that the Government had this
promise in mind when it was determined to introduce the present Bill.

“ I not ouly accept the principle of the Bill, but I entirely approve of the
system on which it is proposed to carry that principle into effect. This is a
Bill for levelling up, not for levelling down. It does not take away from
Englishmen the cherished right of being tried by their peers, but it declares
that a Magistrate shall not be precluded from being deemed the peer of an
Englishman merely because he happens to be a Native. In the criticisms
which have lately been poured out upon the Bill, it has been confidently
asserted that this is a measure for removing a mere sentimental grievance ;
for dealing with a difficulty which may arise at some future time, but which
has not yet assumed a practical shape. The authoes of those criticisms must
have been imperfedtly acquainted with the facts of the case. In August last,
Mr. Romesh Chunder Dutt, a Covenanted Civil Servant, was appointed to
officiate as Magistrate and Collector of Balasore, and he has now been again
appointed to officiate as Magistrate and Collector of Bakirganj., Mr. Dutt
is an officer of some distinction in the service to which I have the honour to
belong. He stood second in his year at the final examination in England ; he
is a barrister-at-law ; he has filled subordinate appointem nts with credit ; and
he has written ably and successfully on economic questions in Bengal. It is
something more than a sentimental grievance that such a man, who is thought
competent to hold the chief executive charge of a district, should remain
under a legal disqualification for exercising the powers of a Justioe of the
Peace. 8uch a disqualification hampers the Government in the selection of its
officers, and weakens the hands of justice, and I should rejoice to see it
removed from the Statute-book.
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“ If, therefore, the motion before us to-day, instead of being merely a
motion for the publication of papers, had been a motion to refer the Bill to
a Select Committee, I should have had no hesitation in voting in favour of it.
I do not say that I am entirely satisfied with the provisions of the Bill. I
feel considerable doubt whetber the first section bas not been too widely
drawn, and whether it would not have been better to restrict the operation of
the measure to officers, whether Covenanted Civilians or not, who might be
actually appointed to be Sessions Judges or District Magistrates. But points
of this kind do not touch the principle of the Bill, and the Select Committee
would be the proper place for their consideration.

“ It is, of course, a further question whether, in view of the determined
opposition which this measure has encountered, it would be prudent in the
Government to make any further attempt to pass it into law. It appears to
me that this is primarily a question f-r the Executive, butI imagine it is
quite within the competence of this Coucil, as a legislative bedy. to say that,
though the abstract principles of a measure may be equitable and righ$, it
would be impolitic and inopportune to make them part of the law of the land
That, however, is not a question which we are called upon to consider to-day.
If the present ferment should subside; if the passions which have been aroused
and the misrepresentations which have been made, should disappear before a
calm consideration of what the Government really proposes todo, and what
the effects of its legislation are likely to be, I should gladly give my vote,
when the time comes, for passing into law a measure based upon the principle
of this Bill. But if, on the other hand, postponement and reflection should
intensify the feeling which undoubtedly exists to-day; if it should be made
clear that the deliberate verdict of the European communicy in India is
opposed to any such legislation as this ; if the appeal to Philip sober, which is
now to be made, should be dismissed on the merits of the case,—the Govern-
ment would undoubtedly incur a serious responsibility by asking this Council
to pass the Bill. ”

“ The Hon’ble DureA CHARN LaAHAsaid :—* My Lord this Bill, in my

huwmble opinion, is a move in the right direction, and I deeply regret the feeling
which it has evoked.

“ Tt seems to me absurd to suppose that the Native officers who were
deemed qualified to hold the responsible post of Magistrate and Judge, and
to sit in judgment upon millions without distinction of rank, were not compe-
tent to exercise jurisdiotion over Europsan B ritish subjects in criminal matters.

“ As to race prejudice, which has been already referred to, I for one think
that it has littleor no existence in fact. With the progress of English eduoca-
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. tion and increased intercourse with Europcans, I am glad to say this fecling
has no place in the minds of educated Natives, and that any apprehension as
to failure of justice in their bands appears to me wholly groundless.

“What is this change, after all, that the Government propose to introduce?
It is to give the same powers to a few selected Native Civilians that linglish-
men holding the same position alrcady possess. These Native gentlemen have
had to pass the same examiiations, and are considered by Governmernt com-
petent to perform the same executive duties as their brother Civilians. If we
refuse to put them on an equality as regards judicial powers, we shall, T main-
tain, be casting an unnecessary slur upon them, and lower them in the eyes of
the people whom they have been deputed to rule. Much better, I say, not
have introduced them into the service at all, than, once having done so,
impugn their probity by saying ‘You shall perform all the duties belonging t»
the office of an ordinary Civilian, except that of baving judicial powers in
criminal cases over any European.’ We must remember that it is only pro-
posed to invest those Native Civilians who have proved themselves to be of
unexceptionable probity with the power in question, and looking at the safe-
guards that are to be maintained against any possible failure of justice, can
any Englishman honestly say that he is afraid that his countrymen will run
any greater risk of being unfairly treated at the instance of a Native Judge
than they will at that of a fellow-countryman P A Native Civilian would natural-
ly be always most careful and anxious to see that no injustice skould happen
in the case of a European, as he would know that he would be accused of
race hatred or incompetence should any fault be found with his judgment.

“ It has been said that the passing of the amendment will prevent the
introduction of British oapital and enterprise into this country. I cannot bring
myself to believe that anything of the kind will ever happen. The samo argu-
ment was employed when Act XI of 1836, bringing our European fellow-
subjects within the jurisdiction of the Mufassal Civil Courts of the East India
Company, was passed,and we now see how the predictions then made have
been wholly falsified.

“ The Government of this country has, I am aware, my Lord, been of a
most liberal and lenient description for many years past; and all educated
Natives are, I am sure, deeply sensible of the great debt of gratitude they owe
to the Englisb nation for the conciliatory spirit which has been shown by the
rulers of this country , when they might, with impunity, have acted in so very
different a manner. The aim and object of the English Government has, I
believe, been to make the people of this great Empire loyal and contented

-
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subjects of our Most Gracious Queen ; and this object hag hitherto been gained
by the wise policy pursued by your Lordship and your predecessors, of treating
all Her Majesty’s subjects, whether Natives of this country or Europeans, as
far as bas been possible, with equality.”

The Hon’ble SAYYAD AEMAD KHAN said :—* My Lord, as this is probably
the only opportunity which I shall have of expressing my views on this impor-
tant measure, I am anxious to offer a few observations. I am aware, my Lord,
that this Bill has been the sabject of much discussion by the public Press, and
has given rise to excited agitation among the non-official section of the Euro-
pean and Eurasian community, who feel that their liberties are imperilled by
the proposed law. I have not the smallest wish to assign unworthy motives to
the agitation ; and far be it from me to say that the views which that agitation
represents should not be duly considered by the Legislature. Never has the
Indian Legislature been more anxious to consult tbe views and feelings of the
public regarding legislative measures than the present Government of India.
‘With every wish that the views put forward by the European and Eurasian
commuuity should be duly considered, I confess, my Lord, I cannot help feel-
ing deep and sincere regret at the attitude which the agitation against this Bill
has adopted. Vehement and somewhat unmeasured language has been used
by the agitators against my countrymen. I eincerely deplore this circumstance
as much for the sake of the leaders of the agitation themselves as for the sake
of the feelings of my own countrymen. And here, my Lord, permit me to
express a sincere hope that my countrymen willinno part of India follow
the example of those who think that the vehemence of public demonstrations
is the best way of submitting arguments and claims for the consideration of
the Legislature. The people of India, strongly as they feel in favour of the
justice, the wisdom and the expediency of this Biil, need no demonstration in
favour of the measure; and if I know the views of the leaders of Native
society, I cannot be far wrong in prophesying that the people of India will
not resort to any public demonstrations in support of this Bill. They are
content to leave the measure to be decided upon its own merits. As a Native
of India myself, with every wish for the success of this Bill, I hope my

countrymen will adhereto their present determination to watch the progress of
this Bill with calm and respectful silence.

“ My Lord, it is not unintelligible to me that the non-official European and
Eurasian community, separated as they are by the distance of time and space
from those influences which secure the progress of political thought in England,
should in the circumstances of India attach exaggerated importance to distinc-
tions of race and creed, that they should upon such occasions emphasise the faet
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of their belonging to the ruling race; that they should claim for themselves
especial provisions in the general law of the land. My Lord, all this is in-
telligible to me; but, at the same time, I cannot help feeling that a good
deal of the opposition offered to the Bill arises from inadequnate information
in regard to the history of Indian legislation in matters of a similar nature,
and from a misapprehension of the small change which this Bill proposes to
make in the existing law., My Lord, I do not claim to be an authority on
questions of constitutional law ; but I may safely doubt the legal accuracy
of the contention, which has been put forward elsewhere against this Bill,
that the European and Eurasian subjects of the Queen Empress in India bave
any such constitutional rights as would place them above the jurisdiction ot
the Indian Legislature. As an humble member of the Indian Legislature
myself, I would repudiate any such limitation. We derive our powers from
the great Parliament of England; and, so long as we do not exceed those
powers, it seems to me erroneous to doubt the legislative authority of this
Council in all matters connected with India. History repeats itself, and
we have in the present agitation against this Bill a repetition of the arguments
and sentiments employed by the alarmists of many years ago, when Native
Judges presiding in the Courts of the East India Company were empowered
to try civil suits to which Europeans and Eurasians were partics. My Lord,
I hope I may, without fear of contradiction, say that the exercise of civil
jurisdiction by Native Judges in cases to which Europeans are parties has
not given rise to any injustice, not even to complaint on the score of national
differences. The truth is, that the fears of the alarmists of those days were
unfounded, and their prophecies were bound to prove false. At this moment

throughout British India, Native Judges exercise civil jurisdiction over
Europeans in a manner which certainly is not open to the charge of being
influenced by race distinctions. But then, my Lord, it is sometimes urged
that civil jurisdiction is vastly different to criminal jurisdiction; that the
former affects property only, but the latter affects personal character and
liberty ; and that, whilst the European and Eurasian community may be
willing to subject themselves to the civil jurisdiction of Native Judges, it
does not follow that they should do the same in criminal matters. My Lord,
I confess I am unable to see the reason upon which such distinetion is based.
The decrees of Civil Courts can reduce a man from opulence to poverty, and
there are some branches of civil jurisdiction which not only relate to personal

relations, but include the power of personal arrest, and, in the interests of
justice, authorize a procedure similar to -that provided for Criminal Courts.
The process of arriving at conclusions as to the facts of civil cases is much
the same as in criminal cases. The same law of uvidence in India reguiates

the investigation of truth in Civil and Criminal Courts. The judgments
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of Civil Courts may stain the reputation and ruin the character of parties
nearly as much as sentences passed by Criminal Courts ; and it seems to me
that there is no substantial foundation for drawing a distinction in principle
between judicial powers of the two classes of Qourts, or for attaching greater
importance to one class of jurisdiction than to the other. If probity, justice
and absence of race biss are found among Native Judges in civil matters,
it is difficult to perceive why the same qualities should not mark their ad-
ministration of criminal justice in cases in which Europeans and Eurasians
are concerned. As I understand the existing law, all Native Magistrates
already exereise jurisdiction in criminal matters, in cases in which Europeans
are complainants &nd seek redress from the Courts as injured parties. I have
never yet heard that European British subjects have any objection to resort
to Native Magistrates for redress ; indeed, they do so without any hesitation.
If this isso, there seems no reason why the same confidence should not be
shown to those tribunals in cases in which complaints are brought against
European British subjects. Oounter-charges are not uncommon in criminal
cases. Magistrates competent to give redress ought to be competent also to
award punishment; and it seems unreascnable and unfair for any section of
the community to say ¢ We will go to Native Magistrates for redress, but we
‘will not submit to be tried by them.” Indeed, my Lord, it is hardly necessary
to say that, even under the existing law, Natives of India exercise a good
deal of criminal jurisdiction over European British subjects. Even outside
the Presidency-towns’ I believe it is not a rare occurrence that European
British subjects, appearing as defendants before Native Magistrates, waive the
exceptional privilege accorded by ths existing law. There is no judicial dis-
qualification based on race distinction in the powers of the Native Judges
of the High Courts and Magistrates in Presidency-towns; and I need have
no fear of contradiction in saying that Native officers, when entrusted with
criminal jurisdiction over European British subjects, have performed their
duty with honesty and efficiency, and without any bias arising from distinc-
tions of race or creed. Indeed, my Lord, in educated minds, employed in
the solemn and sacred duty ' of administering justice, the claims of humanity
at large to the protection of law, and the dictates of conscience, leave no
room for any other considerations. In the meighbouring island of Ceylon,
which forms a part of the vast Empire of Britain, I believe I am rightly in-
formed, Native Magistrates and Judges exercise oriminal jurisdiction over
European British subjects. Judicial disqualifications based on race distinc-
tions are unknown in that country. Yet British capital and British commer-
cial enterprise, far from being driven from that island, have had considerable
scope in that colony. The interest of coffee-planters in Ceylon is, so far as I
know, in no sense inferior to the interest of indigo-planters in Bengal ;
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and the people of Ceylon are in no sense less Asiatic than the people
of India. Nor would their staunchest patriot in Ceylon claim for his
countrymen a higher position in. the ecale of civilisation than he would
concede to the people of India. Yet the existing law of British India
in regard to criminal jurisdiction over European British subjects is behind
the law of Ceylon, and, my Lord, I do not think it unreasonable for the
people of India to feel that the time has arrived when the necessity of im-
proving the law has become urgent.

“ 8o far, my Lord, 1 have endeavoured to show that the proposed law is
no innovation in principle, that the fears of the opponents of this measure
are exaggerated and ill-founded, and that the example of Ceylon furnishes
practical illustration of the argument that the removal of judicial disquali-
fications, based entirely on race di:tinctions, will not be attended by any
injury to the sacred cause of justice. And, my Lord, I may here repeat that
the scope of the Bill ssems to have been greatly misunderstoodl by the pro-
moters of the agitation against it. As ITunderstand the Bill, it does not propose
to invest every Native Magistrate with power to try European British sub-
jects. It is only in the case of those Natives of India whose recognised
probity and ability have enabled tham to achieve positions in the Judicial
Service equal in rank to English officers of the higber order that the Bill
proposes to remove judicial disqualifications based on race distinctions. The
number of such Native officers is very limited ; and the Bill cannot, there-
fore, in any reasonable seuse, be regarded as precipitate or calculated to cause
any serious practical change in the present machinery of the administration
of justice.

“ But, my Lord, putting aside these considerations, it seems to me that
there is much fallacy in the argument which attaches so much significance to
race distinctions. 'What the people obey in countries blessed with a eivilised
Government is, not the authority of individuals, but the mandates of the law.
8o long as the law is just, impartial and humane ; so long as the proper ad-
ministration of that law can be secured, the nationality of those who carry
out the law should be of no consequence even to sentimentalists. What re-
quires respect, submission and obedience is the authority of the law, and not
that of individuals, and even those who regard the people of India as not
entitled to equality with themselves might, if they only consider the question
calmly, feel that Native Magistrates are only the servants of the State,
charged with the duty of carrying out the behests of the law. It is the duty
of the State to provide for the proper administration of the law, To secure
this object, the State has to choose the best available agency, and it seems a
somewhat untenable and unjust proposition for any subjects of the State to



186  CRIMINAL PROCEDURE CODE. 1882, AMENDMENT.

insist that, in the choice of officers, Government shall confine itself to any
particular race or section of the community. The whole question raised by
the Bill, in my humble opinion, practically amounts to what I bave just
said. Tt is a matter the principle of which requires no new decision. The
question was discussed and it was decided, and decided nobly, when the
magnanimity and justice of England accorded to the people of India rights of
employment in the service of the State on the same footing as Englishmen
themselves. That noble decision has, in recent years, received practical
effect, and administrative expediency requires the moderate change which
this Bill proposes.

“ But, my Lord, this Bill hasin its favour considerations of a higher order
than even administrative expediency. I allude to those noble principles of
freedom, justice and humanity which have their home nowhere as much as
in the bosums of the nation which first came farwird to release the slave
from his thraldom ; which first announced to the people of India that, in
matters of constitutional rights; distinctions of race and creed should have
no place in the eye of the law. Never in the history of the world has a
nation been called upon to act up to its principles more than the British in
India. The removal of disabilities under which certain sections of the com-
munity laboured in England in regard to constitutional rights sinks almost
into ipsignificance in comparison to what England has already done in India.
The history of Indian legislation is the history of steady progress, of well-con-
sidered reforms, of a gradual and cautious development of the noble principle
that between British subjects the distinctions of race, colour, or creed shall
make no difference in legal rights; that whilst, on the one hand, British rule
enforces submission, and expects loyalty and devotion from the people of India,
on the other hand, it accords to them rights and privileges of equality with
tbhe dominant race. My Lord, I amw convinced that it is on account, of these
noble principles, remarkable alike for their justice and for their wisdom, that
the British rule has founded itself upon the hearts and affections of the people
—a foundation far more firm than any which the military achievements of
ancient conquerors could furnish for the domination of one race over another.
Hi:tory teaches the lesson that nothing is more destructive to the prosperity
of a country than that race distinctions should be maintained between th e
rulers and the ruled. No one cin be more anxious than myself that friendly
feelings should grow even more than they have already done between the Eng-
lish nation and the Natives of India. Providence has thrown the two races toge-
ther in a political and, Thope I may also say, social anion, which will grow firmer
and closer asfime goes on. My Lord, if I believed that the legislative measure
ingorporated in the Bill will prove destructive to the growth of friendly feel-
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ings between the two races, I should have deprecated the introduction of the
measure. But I can take no such view. I am strongly convinced that, so
long as race distinctions find a place in the general law of the land, so long
will there exist obstacles to the growth of true friendly feelings between
two races. The social amenities of life arise from political equality, from
living under the same laws, from being subject to the same tribunals. The
caste system in Iudia would, perhaps, never have held its ground so long, if
the legislators of old had not framed one law for the Brihman and another
for the Stidra. Whatever the cxigencies of former times may have been, I
bope, my Lord, that a century and a half of British rule has brought us to
that stage of civilisation when there is every reason for minimising race
distinctions, at least in the general law of the land. My lord, I, for one, am
firmly convinced that the time has come when the entire population of India,
be they Hindi or Muhammadan, European or Eurasian, must begin to feel
that they are fellow-subjects ; that between their political rights or constitu-
tional status no difference exists in the eye of the law ; that their claims to
protection under the British rule in India lie, not in their nationalities or
their creeds, but in the great privilege, common to all—the privilege of being
loyal subjects of the angust Sovereign whose reign has brought peace and
prosperity to India, and made it a place suitable for commercial enterprise,
and for the pursuit of the arts and sciences of civilisation. My Lord, as this
is probably the last occasion on which I shall ever address the Legislative
Council of India, I cannot conclude my observations without saying that
your Lordship’s administration is to be heartily congratulated upon having
broughbt forward a measure which, I am convinced, will go a great way to
remove invidious race distinctions, and ultimately promote good feeling,
mutual respect and sympathy between the rulers and the ruled in this land
of many races and many creeds.”’

The Hon’ble MR. HuUNTER said:—My Lord, after very carefaul con-
sideration, I feel constrained to support this measure. In doing so, however,
1 hope that I shall not disregard either the expressions of disapproval “which
have reached us from without, or the arguments which have been so skilfully
arrayed against the Bill in Council to-day. I agree with the opponents of
the measure, that there is a body of personal law peculiar to European British
subjects in this country—a law which accords to them highly-prized
exemptions and privileges. I agree that there is likewise a personal law
peculiar to certain classes of our Native subjects—a law which is equally
valued by them. I agree that, as we have respected the exemptions and
privileges secured to our Native subjects by their personal law, so we are
bound to respect the exemptions and privileges enjoyed by European British
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subjects uuder their personal law. I am prepared to go further, and to
maintain that, in the early days of English rule in India, the personal laws of
the various classes formed the main body of lJaw administered in our Courts,
The history of Anglo-Indian legislation is the history of the absorption of
these personal laws peculiar to classes into a commen system of law appli-
cable to all. By this process of absorption, the personal law of each class has
been gradually but sieadily curtailed. It is this process of absorption which
supplied what the Marqunis of Wellesley termed the ‘‘ active principle of
continual revision’’ that struck him as the salient feature of the Bengal
Regulations in 1805. During the last 80 years the process has gone on at an
accelerated pace, until the special privileges now left to the Natives of this
country, the peculiar exemptions still claimed by European British subjects
residing within it, are a mere fragment of the privileges and exemptions
which those classes severally enjoyed when Lord Wellesley delivered his
Discourse. At each important stage in the process, there h-s been an outery
from the class whose personal law it has-curtailed. Indeed, no class of men
can be expected to part with their special privileges without opposition. It
scems to me that a Government is bound to listen with great respect and
sympathy to such an opposition, and that it ought to refrain from such
changes, except when they are clearly demanded by the common weal. But
when such a change beecmes really necessary for the hetter administration
of the country, then I bold that Government is bound to make it ; however
much it may regret that it has to purchase a benefit for the whole body of
its subjacts, at the cost of the natural reseatment of a section of them.

The curtailment of class distinctions which this Bl will effect is no iso-
lated act. 1t forms one of a long series of measures absolutely inevitable in
moulding the laws of the various races, from which our administration of jus-
tice in India started, into a common body of law applicable to them all. Per-
mit me for & moment to remind the Council how this process has affected our
Hindu and Mohamm dan subjects. The Charter of 1753 expressly exempted
suits between Natives,from the jurisdiction of the English tribunals, then styled
the Mayor’s Cours.* The Governor General guaranteed in 1772 their own
laws to the natives, and provided that Maulvis and Brahwans should attend the
Gourts to expound those laws.t By the Sratate} of 1781, the British Parlia-
ment secuved the Hindus and Muhammadans, not only ia their law of inheri-

* Charter of Georgs IT granted. in 1753.

+ 1lan for the adwinistration by Warien Hastings, 1772, Rule 23, sfterwards incorporated in the Er:t
Bengal kegulation, dated 17th April, 1780.

1 2 Geo. I11, ¢ 70.
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tance, succession, etc., but also in “all matters of contract and dealing be-
tween party and party.” The samc Statute guaranteed to them their
domestic law of the palria potestas, and the punitive sanctions of caste. Tt
provided that no act done, and therefore no penalty inflicted, in consequence
of caste rules should “ be held and adjudged a crime, although the same may
not be justifiable by the laws of England.” '

I shall not detain the Council by a further enumeration of the guarantees
granted to the Natives of this country, or of thc legislative process by which
those guarantecs were one by one infringed. The Natives still retain a large
portion of their domestic law and certain privileges, such as the exemption of
women of position from appearing personally in Court. But in the ordinary
alfairs of business they have been brought under Epglish-made law. The
Maulvi or Brdhman assessor has no longer a place in our Courts. For Native
law and usage in dealings ‘““between party and party,” we have imposed
the Code of Civil Procedure and the Contract Act,. We have weakened
the pairia potestas by curtailing the punitive powers of the head of the
family, espscially in regard to the female members. We have undermined
the sanctions of caste by treating as offences the graver penalties inflict-
ed for breaches of its rules, notwithstanding our express pledge to the contrary.
‘We accepted the system of the Muhammadan criminal law ; we have substi-
tuted for it a system of criminal law of our own. Special classes have had
their ancient privileges curtailed in aspecial degree. The Hinda law accorded
to the Brihmans a status which enubled them to exercise spiritual powers,
yielding lucrative temporal results. We no longer permit the employment of
these spiritual powers for compulsory purposes. If a Brdhman erected a
kurh, uud some credulous old woman killed herself thereon, our regulation law
tried him for murder. If he enforces a debt, or extracts a charity, by fasting
outside a man’s door, the English Magistrate locks him up in jail. We have
deprived the sanctity of Brahmanhood of much of its pecuniary value, and
subjected its spiritual terrors to the Penal Code. i

In all this the Government bas done wisely and well. In doing so,
however, it has had again and again to encounter a clamorous but quite
natural opposition from those whose ancient privileges or personal law it
curtailed. I shall not cite iustances where the gain to the community at large
was beyond question, but one in which the necessity for a change seemed
doubtful to rany. There areno branches of the Native law more solemuly
guaranteed to the Ilindis than those which deal with marriage and inheritance ;
and there is no principle more clearly established than the deprivation of
rights to family property in the case of a HindG becoming a convert to another
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rcligion. Yet a series of Lez Loci Acts, initiated in 1832, and ending within
our own experience, have repeatedly interfered with the most cherished
feelings of the Natives in these matters. In each case since 1842, the Natives
have struggled against the change. With them, inheritance is not a mere
question of gain or loss in this world, but involves the safety of the souls of
their ancestors, and their own happiness or misery in the future life. They
have pleaded Parliamentary guarantees, the solemn declarations of the Indian
Legislature, the established usage of a century of British ruie. With one
temporary exception, they have pleaded in vain.

‘The personal law and exemptions peculiar to European British subjects
in India have undergone scarcely less important curtailments. The legal
status of the non-official Englishman in India commences, for practical pur-
poses, with the Charter of 1813.* During the preceding half century, the
English non-official in rural Bengal had passed through various stages, as an
interloper, a licensed adventurer, a subordinate agent of the East India
Company, and a partner, recognised or unrecognised, of its servants in
their private trade. He might execute a bond making himself amenable
to the Company’s Civil Courts, and after 1787 he had to do so before
he was permitted to reside in the interior. In criminal matters he was
subject only to the SBupreme Court and Her Majesty’s Justices of the Peace in
Calcutta. He practically, therefore, remained outside the Company’s system
of administration asan unwmalleable unit of sturdy independence and growing
importance in whatever district he settled, disliked and often unfairly treated,
but very difficult to reckon with. In matters of criminal jurisdiction he was
under the surveillance of the rural police instead of being amenable to the
rural Courts. As late as 1817 a Regulation was passed requiring the police
to submit yearly to the Magistrate of the district a list of all Europeans
residing within it. Indeed, until the Government passed to the Crown, each
police-inspector had to report the arrival of every non-official European who
came within his circle.

The charter of 1813 threw open the Indian trade to private enter-
prise, and at the same time created a jurisdiction over the Europeans
who might embark in the business. It provided that every British
subject living at a distance of more than ten miles from the Presidencies
should be amenable to the Civil Courts of the East India Company in’
like manner as Natives of India. It also empowered the Governor-
General to appoint Justices of the Peace from among its Covenanted Ser-

* B3 Geo. III, c. 165,
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vants, or other British residents, with petty criminal jurisdiction over British
subjects, not exceeding a fine of Rs. 500, -or in default two months’ imprison-
ment. As the number of Europeans increased in India, the powers of the
Justices of the Pcace were extended by a Statute of George IV.*¥ All powers,
whether civil or criminal, were exercised only by Europeans, bscausc at that
time the Natives of India had been excluded from the higher judicial offices
which they held in the early days of the Compaty, and had not yet becn
incorporated as a branch of its Uncovenanted Civil Service. But when the
Company withdrew from its trade after 1813, it set itself to the task of improv-
ing its rural government. By a series of measures between 1821 and 1836, it
increased the powers of its Native Judges, and admitted the Natives of India
to a large share of the civil judicial administration. It followed that, if Natives
were to do the staple work of civil justice, they must exercise jurisdiction over
the whole body of inhabitants within their district. By a series of: laws in
1836, 1839 and 1843, their jurisdiction was therefore extended over European
Briti-h subjects. It was enacted in comprehensive terms that, thenceforth,
no person should by reason of place of birth, or by reason of descent, bc in
any civil proceeding exempted from the jurisdiction of any of the Company’s
Civil Courts.

The European community bitterly resented these laws, and opposed every
effort to bring them under the jurisdiction of the country tribunals, as distin-
guished from the Supreme Court in Calcutta. The most important of them
they stigmatis-d as the Black Act. “The Black Act,” writes an eyc-witness,
Mr. Wilham Tayler, an eye-witness not at all likely to favour Bengal officia-
lism, “was the cause of an agitation which may fairly be said to have con-
vulsed Indian society for atime. Several barristers took the lead ; public meet-
ings were called ; scurrilous articles filled the columns of tbe daily journals.
One impassioned orator hinted that Mr. Macaulay [the Legal Member of
Council] ought to be lynched at the veryleast.” My Lord, it marks the differ-
ence between Englishmen in India at that time and at the present day, that
although their feelings on questions of class privilege remain equally strong,
the articles in the public journals are no longer “scurrilous” ; their public
meetings cannot fairly be described, in Mr. Tayler’s words, as * fierce and
uprearious”; and their resistance is not now confined to Calcutta, but, with-
the extension of British enterprise, is diffused over many districts. The juris-
diction of the Company’s Civil Courts and of the Native Civil Judges, which
Fnglishmen so loudly opposed fifty years ago, has done more than any other

* 9§ @eo, IV, c, 74, sections 92, 97, 113, 121, 124,



192 CRIMINAL PROCEDURE CODE, 1882, AMENDMENT.

serics of administrative measures to protect British capital, and to render
British enterprise possible in rural India.

During the same fifty years, the special privileges of European British
subjects in matters of criminal jurisdiction have also been curtailed. Perhaps
the most important attempt under the Company in this direction was that of
Lord Dalhousie’s Government. In 1849, it prepared a draft Act declaring
that all British subjeots, resident outside the towns of Calcutta, Madras and
Bombay, should be thenceforth amenable to the Magistrates and Criminal
Courts of the East India Company; save only that no such Magistrate or
Court should have the power to sentence any of Her Majesty’s natural-born
subjects to death.* It made no proviso as to the Magistrate being a Justice of
the Peace. On the contrary, it expressly stated that “the word Magistrate,
as used in this Act, shall be understood to mean every officer, however styled,
who has power to exercise any or all of the powers of a Magistrate.”+ I need
bardly point out that the Bill now before the Council has a very much narrower
scope. Lord Dalhousie approved of the proposed extension of the criminal juris-
diction over European British subjects, but thought that the measure should be
postponed till the amending of the criminal law was effected by the Penal Code.
His view prevailed. Shortly after the country passed to the Crown, the Penal
Code became law, and the question of jurisdiction could be considered on its
own merits. This was last done on the revision of the Code of Criminal Proce-
dure in 1872. Before that year, the Natives of India had been admitted, by
open competition in England, into the Covenanted Civil Service; and, in the
natural course, would rise, as Magistrates and Judges, to the highest posts in
the administration of criminal justice in their respective districts. The ques-
tion which had to be decided in 1836, with regard to granting civil jurisdiction
over European British subjects, came up for considerationin 1872 with regard
to criminal jurisdiotion. The Legislature, in 1872, determined to give a sub-
stantial jurisdiction over European British subjects to full-power Magistrates,
being Justices of-the Peace, and to Sessions Judges, provided that such Magis-
trates and Sessions Judges outside the Presidency-towns should themselves be
European British subjects. By a narrow majority, the Legislature abstained
from giving these powers to the Native members of the Covenanted Civil
Service. How narrow the majority was, may be estimated from the circum-
stance that, if asingle one of its members had voted the other way, the mino-
rity would by the President’s casting vote have become the majority.

* Draft Act read for the first time in Council on the 26th Qotober, 1849, section 1.
t Idem, section 6.
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My Lord, I think that the Legislature decided wisely in 1872; but that
we should decide wrongly if, in 1882, we supported its decision. The circum-
stances of the country at large, and of the special class of public servants to
whom jurisdiction will be given, have altered during the ten years. The
administrative necessity for the change, which was then remote, has now
arrived, and will soon become urgent. Even before 1872, criminal jurisdie-
tion over British subjects had been given to Native Magistrates in Calcutta,
aud both Hindd and Muhammadan gentlemen bave exercised these powers in
the Calcutta Courts. But it was not considered safe to entrust the same
powers to Native Magistrates in the districts, because it was feared that
public opinion, which would check any miscarriage of justice in Calcutta,
might not act with equal force upon District Magistrates. I think that this
was a good argument in 1872. But new enterprises have since then brought
an influx of Englishmen into the interior, and created an amount of indepen-
dent*English opinion in the districts which could not have been anticipated
in .872. 1, for one, read with pleasure the telegrams which have poured
into The Englishman during the past month, from every part of Bengal where
Englishmen reside. Those telegrams show that our non-official countrymen
are strongly opposed to the measure which I advocate. But they also show
that Englishmen in the interior have now the means of expressing the public
opinion of their class with such promptitude and with such force as to consti-
tute the strongest possible guarantee against the abuse of magisterial powers,
whether vested in European or in Native hands. Not only is English public
opinion in the districts stronger, but English public opinion in Calcutta acts
much more directly upon the District Magistrates. Since 1872, the length of
railways open in India has increased from a little over 5,000 to close on
10,000 miles. The number of private telegrams sent has increased from
600,000 to 1,337,5626. The number of post offices and letter-boxes has,
during the same period, multiplied from under 5,000 to more than 11,000;
and the number of letters, newspapers, etc., from 89 millions to 158 millions.
Districts formerly isolated have now speedy and constant communication with
the capital. Nor is it too much to say that English public opinion in the
remote province of Assam can now be brought to bear as powerfully and as
immediately upon the central Government, as the English public opinion of
Calcutta could twenty years ago.

The circumstances of the special class of public servants, to whom it is
proposed to give jurisdiction, have also changed. In 1872, the Native Coven-
anted Civilians appointed by open competition in England were untried men,
who had yet to prove their fitness for the offices entrusted to them. They
have, during the past ten years, abundantly proved it. They have established



104 CRIMINAL PROCEDURE CODE, 1882, AMENDMENT.

their reputation as painstaking, impartial officers, and in a special manner
they have shown their capacity for sound judicial work. Nevertheless, if a
distinet administrative necessity had not arisen, I shculd decline to support a
change which must be painful to an important section of the community.
But such a necessity has now arisen. The Council has before it the reports
from the various Local Governments in favour of this measure. I shall not,
therefore, say more with regard to them, than that they present to my mind
an overwhelming preponderance of opinion which it is difficult for the
central Government to disregard. But I shall show, by one or two indi-
vidual instances, the way in which the present anomalous state of things
works in the rural districts. The Native Civilians have now reached a étage
in their service when they must become, in the natural course, District
Macgistrates and Sessions Judges. We have guaranteed to them equal rights
with their English brethren, yet they must be excluded from those offices in
the more eligible districts where Erglish private enterprise exists, and they
must be turned out of those offices in any district into which English private
enterprise comes. Let me illustrate this by two examples; one taken from
Bengal, the other from Bombay. On the 17th January last, a Native
Civilian was, in the ordinary course, appointed Joint Magistrate, with powers
of a Magistrate of the first class, at the important station of Dh&k4d. On the
93rd January, he received a letter from the Secretary to the Bengal Govern-
ment, cancelling the appointment and transferring him to a less eligible
district, on the ground that the opening out of the Dhikd and Maimansingh
railway was bringing a number of Europeans into the Dhdk4 district. The
gentleman thus disqualified had won the second place in this year, by open
competition in England, from among several hundred candidates; he is an
English barrister, and he had proved his fitness for the post _from which he
was turned out by twelve years of service. In the Bombay Presidency, a
Native Civilian holds the important office of District and Sessions Judge of
Kanira. His head-quarters are at Karwar, the coast terminus of the railway
which, some time ago, was proposed to be constructed from the Dbérwér
cotton country. Jf this scheme should be revived and the railway sanctioned,
the Sessions Judge of Kanfra would, under the exigencivs of the existing
law, bave to be turned out of his district. Let us see what this practically
means. The gentleman in question is Mr. Tagore. After a distinguished
education, both here and in Englaed, he has given about twenty years of
unblemisbed service to the Government, and bas established a high reputation
as a Judge. Heis a near relative of our late colleague, the Maharaja Sir
Jotindra Mohan Tazore, who, during an uousually prolonged period, assisted
this Council in making the laws of India. The well-earned encomiums in
which Your Excellency expressed your semse of the services thus rendered
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are still fresh in our memories. Yet we are told that we must not entrust to
a member of the same noble house, notwithstanding his training in England
and his twenty years of proved integrity as a Judge, the power of sentencing
a Buropean British subject to a short term of imprisonment. This, too,
although the European British criminal has the right of immediate appeal
from any sentence of imprisonment, however brief, and from any fine, however
small. If it were necessary I could multiply examples, Unfortunately, the
time has come when such examples will year by year multiply themse!ves,
unless the existing law is changed.

Since this Bill was introduced, I have taken occasion to consult several of
the leading Native Civilians who were appointed by competition in England.
They complain that under the present law they will be excluded, as Magis-
trates and Bessions Judges, from the advancing districts into which British
enterprise comes ; and that they will be condemned to backward or remote
districts where they will have less opportunity of distinguishing themselves,
or of proving their fitness for higher offices. They urge that in Bengal, for
example, this means that they will be shut out, as Magistrates and Judges,
from the healthy Province of Bihé4r, and condemned for the most part of their
carcer to the miasmatic Delta. The pleasant regions of Tirhut and Patna
will be denied to them : the swamps of Bikirganjand Noakh4li will be perma-
nently at their disposal. They contrast this state of things with the long
series of declarations by Her Majesty’s Government presented to Parliament,
beginning with the Queen’s Proclamation to the Chiefs and people of India in
1858, and ending with the Despatch of the Secretary of State, dated the 10th
July, 1879. They rebut the plea that it is not essential that the Magistrate of
the district should have power over Europeans if his Joint-Magistrate has
these powers, by bringing forward a long list of districts in which there is no
Joint-Magistrate. They expose the fallacy of the argument that in cases where
a Sessions Judge has notthese powers a European criminal can easily be trans-
ferred to another district. Inthe Bombay case which I have cited, a European
criminal, together with the prosecutor and witnesses, would either have to be
sent several hundred miles by sea to the Presidency-town, or the whole party
would have to be marched inland, under guard, nearly 100 miles, in part
-across a tract malarious during the rains, to the head-quarters of one of the
adjoining districts. The present law not only acts as a disqualification to the
Native Judge, but it operates as a hardship to English criminals, prosccutors
and their witnesses. The fact is, as shown by the Dhdka case, that the'Native
Magistrate and Judge must either have jurisdiction over Europeans, or they
must go elsewhere. They urge that Government will have to regulato its
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appointments, not by the merits of an officer, nor by his general fitness for a
district, but by his power to deal with a small exceptional class of cases
occurring within it. Yet by the orders of repeated Secretaries of State, orders
formally placed before Parliament, the Native officers thus disqualified will
in time form a substantial proportion of the whole Covenanted Civil Service.
They point out that this is not only an injustice to themselves, but also a
source of weakness to the Administration.

The admission of the Natives to the Covenanted Civil Service was one of
the results of the Queen’s Proclamation when Her Majesty assumed the Gov-
ernment of India. In that Proclamation she commanded that her subjects,
“ of whatever race or creed, be freely and impartially admitted to offices in
[her] service, the auties of which they may be qualified, by their education,
ability and integrity, duly to discharge.” The Covenanted Native Civilians
have now reached a point in Her Majesty’s service when the Government
must decide whether it will or will not grant them criminal jurisdiction over
TLuropean British residents, as the Company had in 1836 to decide whether
it would grant civil jurisdiction over such residents to the Uncovenanted
Native Servants. The Government has in 1882 simply reached the same
conclusion as that at which the Company arrived in 1836. But the present,
Bill provides the most ample safeguards against the abuse of the powers which
it confers—safeguards so ample, stringent and complete as to destroy any
further analogy between the action of the Legislature in 1836 and in 1882.
For the present, I shall only deal with the case of Covenanted Civilians whaq
have entered the service by competition in England. They are the class to
whom the Bill is chiefly directed ; they are the only class in regard to whom
the Local Governments appear to have yet been consulted. 8o far as a
scrutiny of the Civil List enables me to form an opinion, there are not above
two or three Native officers, with the exception of those in the regular Cove-
nanted Service, on whom any Local Government would confer the powers
granted by this Bill for many years to come. At any rate, the Council has no
evidence before it with respect to the other classes mentioned in the Bill. And
I, for one, am not prepared to support, by speech or vote, the curtailment of
privileges on which my countrymen set a high value, without clear evidence
that the sacrifice is demanded on bebalf of good administration and the com-
mon weal. Such evidence may be forthcoming at the proper stage, when the
Bill reaches the Select Committee. But, meanwhile, I speak only of the
principal class of Native public servants whom the Bill will affect, namely,
those who have won their positions by open competition in England.
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I beg the opponents of this measure to consider the very limited powers
which the Bill conveys, and the stringent safeguards which it provides against
their abuse. The native members of the competitive Covenanted Service are a
select body of men, who have won their way into public employment by excep-
tional exertion, and by exceptional abilities. In youth they so far overcame the
inertia of the climate, and the prejudices of their race, as to set forth to a coun-
try on the other side of the globe, on the chance of securing an honourable
career by open competition. Most of them had already earned distinctions at
Indian Colleges and universities. In England they had to partially re-educate
themselves on a Foreign model. They had to compete in an examination fram-
ed to suit an educational system different from that on which they had been
trained, and they won their appointments from among a crowd of competitors,
Many of the Native Civilians thus selected are more English in thought and
feeling than Englishmen themselves. After their arrival in India they have
‘to pass through further tests, and to prove their fitness by years of faithful
service, before they can receive the powers which the Bill confers. Even then,
it is only if the Local Government is satisfied of the fitness of the individual
officer that the powers are granted to him. And what, precisely, are these
powers ? The highest are those granted to Magistrates of districts and Sessions
Judges, officers of about 13 to 25 years’ standing. A District Magistrate can
sentence a Native of India to two years’ imprisoment, with fine, or, in cases of
‘cumulative sentences, and in default of payment of the fine, to four years.
‘This Bill would only empower him to sentence a European British subject to
a term not exceeding three months. A Sessions Judge may sentence a Native
of India tqydeath or transportation for life. 'This Bill empowers him to sen-
tence Buropean British ¢riminals to only one year. A Native criminal can
appeal only to certain Courts, and only against sentences of a certain degree of
severity. The European criminal by this Bill is allowed the right of appeal
‘to either the District Court or the High Court at his own option; and he may
.exercise that right against a sentence of a Magistrate or S8essions Judge, how-
‘ever small—against a fine of one rupee, or a single day’s imprisonment. The
European British subject is further protected by his race privilege of the writ
of habeas corpus, and in afiy case important enough to come before the Sessions
Judge, by trial by jury. Nothing can be further from the truth than the
-statement that this Bill disregards the different degrees in which the force of
public opinion acts as a check upon miscarriages of justice in Calcutta and in

the rural districts. A Native Magistraic sitting in Calcutta can at present
sentence European British subjects to two years’ imprisonment, and to a fine,
with a right of appeal only from sentences of a certain gravity. This Bill con-
fers on the same officer, if he is promoted to be Magistrate of a district, the
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power of sentencing a European British subject to only three months’ impri-
sonment, with the privilege of appeal from every sentence, however small.

1 would ask the opponents of the measure whether they seriously believe
that these safeguards are not ample for the purposes of justice. If they can
suggest further safeguards, I feel sure that this Council will impartially listen
to their proposals. I know it is hard for any class of men to part with its
special privileges. The hardship is sometimes a matter of fact, and sometimes
a matter of feeling. The classaffected always believes that the hardship is
one of fact. Whether Europeans or Natives, they plead the same argument
of the thin end of the wedge, and of the total abolition of their class privileges
which the change, however small, foretells. This argument was never better
set forth than by the Hindus on the passing of the Lex Loci Act. They then
expressed their belief ¢’ that the security in person, property and religion, hither-
to ensured to them, thus undermined in one instance, would be eventually
denied to them altogether.” The forty years which have passed since these
words were uttered have abundantly falsified the predictions which they convey-
ed. Nor have the apprehensions of the European commuuity, on the passing of
the Black Act in 1836, been more fully justified. The civil jurisdiction then
granted to Native Judges seemed to our countrymen to destroy the sole securi-
ties which they possessed for their capital invested in the rural districts, and
to threaten the extinction of British enterprise in Bengal. Europeans would
be deterred thenoeforth from settling in India, and it was vainly attempted
to combat this statement by quoting Mr. Mill’s evidence before the Committee
of the House of Commons. The fifty years which have since passed, and the
immense development of British enterprise under the protection oj the rural
Courts of Bengal, now supply an unanswerable refutation of such fears. Even

the abolition of the Grand Jury in the Presidency-towns in 1866 sufficed to
awaken serious apprehensions. “ On the abolition of Grand Juries,” said the
circular issued by the Landholders’ Association, * there would be no protection
to gentlemen from being accused of crimes of which they were entirely inno-
cent, whenever the local Magistrate was supposed to be inclined to
believe in such charges, and of being put upon their trial whenever a
credulous or prejudiced Magistrate would be found.” A correspondent
in the Englishman predicted that now that the Grand Jury was doomed,
the right of calling a public meeting through the Bheriff “ would be
the next old institution voted effete.”” Another begged his countrymen to
“beware of the dootrinaire dissectors. Cry out in time,” he said, * and that
lustily, or we may expect the fate of the eviscerated cat, whose personal
objections to the operation are disregarded in the promotion of experimental
science.” The public meeting in Calcutta condemned by a formal
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vesolution “ the proposed abolition of Grand Juries in the Presidency-towns ;
and on the contrary was of opinion that the institution should be extended to
the Coarts proposed to be established in the interior of India.” One speaker
recarded the abolition of the Grand Juriesas * the thin end of the wedge” * * *
v ;hich threatens to bring down and destroy the whole fabric of our constitu-
tion.” The Englishman newspaper, which has so ably brought to a focus the
opposition to the Bill now before the Council, quoted with approval, in 1865,
Sir Eardley Wilmot’s protest against *“any interfercnce with this ‘ bulwark of
the nation.” ” My Lord, there have been individual miscarriages of justice sinca
the abolition of the Grand Jury, as there were when it still flourished. But I
feel sure that the English citizens of Calcutta, oid enough to remember the
state of things before 1865, will agree with me that the abolition of the Grand
Jury has been a boon to the English community of the city, and a source of
strength to the working of the whole jury system in the Presidency-towns.

I believe that the apprehensions now expressed with regard to the present
measure will, ten years hence, be found to have been equally groundless,
Meanwhile, we ought not to forget that those apprehensions spring from natural
feelings of alarm in the minds of an important section of the community. It
we can in any way allay those apprehensions, or conciliate those feelings, 1
think we are hound to do sn. The honour of this Council, or the honour of the
Government, is not involved in any hard-and-fast resistance on points of detail.
Or, rather, the honour of the Government is involved in carrying out a measure
which must necessarily be painful to an important class witlgghe utmost con-
sideration that it can show to their feelings. But with regard to the principle
involved, I think the time has come when the Indian Legislature is bound to
declare itself. At such a crisis, party spirit must run high. Several months
will, however, elapse before the Bill can pass into law. During the interval
the Council will have time to candidly listen to every argument, and to serious-
ly consider every suggestion. If,in the heat of the discussion, fair-arguments
give place to ungenerous aspersions, our duty seewns equally clear. We must
meet obloquy with patience, and, assured of the justice of the measure, we
must wait for time to dispel the apprehensions of our countrymen at present,
as time has disproved their apprehensione in the past.

Tue Hon’ble Ris4 B1va Prasip said :—* My Lord, this is the grandest
concession to India. I would have called it the coping stone of the liberal
policy of the Liberal Government of Her Most Gracious Majesty, whose worthy
representative, the liberality incarnate, my Lord, you are ; but no one can say
to what a hﬁight the building is destined to reach d'll!'il'lg your Excellenev’s
incumbency. So I content myself by simply saying that the measure will be

L tn
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a magnificent addition to the list already long. The distinction of racein the
Indian Criminal Procedure was one of the remaining mementos of the narrow
policy of an honourable body of monopolist traders, though it might have suited
or become a necessity at the time; but now it will be simply incongruops with
advanced liberal ideas and the progress of the age. The concession is most
ucexpected and little asked for, and so the most valuable. I cannot conceal
from your Excellency that the Indian branch of the Aryan race has been the
most intolerant towards their conquered, and had no distinetion between a con-
quered and a slave. Up to this time the Stidras, the remnants of the conquer-
ed sborigines, who form the mass of the population, are looked down upon by
the military, and the then ruling class of Kshatryas, and the sacerdotal Brih-
mans, as worse than slaves. The very nanie D4s, a corruption of Dasyu, means
a slave or thief. Prohibition to wear the sacred thread has been for the poor
Stdras a lasting mark of bumility and subjection. Manu says, if any Sidra takes
into his head to speak Sanskrit or to teach that Janguage, ‘scalding oil ’ is to be
poured into his mouth ; nay, ‘on killing a cat, a weasel, a peacock, a frog, a dog,
a lizard, and an owl or a crow, a Brdhman should exniate himself by the same
penance which he has to undergo for killing a Stdra’—chapter XII, stanza 13%.
Further, ‘having slandered a Brdhman, a K«hatriya becomes liable to a fine of
8,000 kauries (shells) amounting to less than rupee one and a balf, but a Stdra
merits death’—chapter VIII, stanza 2(7. Let us see how the Muhammadans
treated their conquered. They did not regard the Hindis even as men; hence
to massacre them, to enslave their wives and daughters, to plunder their pro-
perty, to demolish their temples, to deface the images, to force beef down their
throats by violence, are the subjeots which fill the so-called histories of the
time. , Even so good-natured a writer as Am{r Khusro was, alludes to the
Hinds in such contemptuous terms as ¢ raven-faced” and ‘ raven-like in nature’
(Zigh-ré va Zagh Manish). The administration of the civil and criminal
justice was completely in the hands of the kdsfs, and no Hindu could possibly
aspire to be a kdzi. No matter whether either or both parties were Muham-
madans or Hindis, the judgment was invariably pronounced according to the
Mubhammadan law or Shara. The same Amir Khusro relates in his Terikhi
Alai that Ald-ud-din Khilji once sent for a kézi and asked him what was written
in the Code of Muhammadan law regarding the Hindids. The kiz{ answered
that the * Hindlis were Zimmis’ (condemned to pay the Jizya tax); if asked
silver, they ought to pay gold with deep respect and humility ; axnd if the ool-
lactor of taxes were to fling dirt in their faces, they should gladly open their
mouths wide. God’s order is to keep them in subjection, and the Prophet enjoins
on the Faithful to kill, plunder and imprison them, to make them Mussulméns
or 1o put them to the sword, to enslave them, and contiscate their propercy. Aby
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Hanifa alone permits the levying of the Jizya, but the remaining successors of
the Prophet have uniformly laid down that the Hindus ought {o be made Mus-
sulmans, otherwise lose their heads.” The Emperor smiled, and remarked that
he did know what the Code might prescribe, but that he had issued an edict
that only so much grain, milk and other articles of consumption as would suffice
for a year should be left to Hindiis, and that they should in no case be allowed
to lay by any money. Akbar was the only Emperor who raised the Hindiis
and kept down the race distinction as lowas he could, but that was a matter
of necessity. He had seen how his father was driven out from India. Ile
could not reckon on receiving any succour from Central Asia. His only hope
for his Empire was with the Hindids, and the Hindis well supported him.
Now the days have come that a Hindii is appointed by your Excellenoy Chief
Justice, or Kdzi-ul-Kuzdat, of the metropolis of the Indian Empire. We
Hiodds do not consider the British as our conquerors. We do not only acknow-
ledge the divine right of our Sovereigns, but find divinity in their person. I
will veverforget whatthe Pandits of Benares spoketo Sir William Macnaghten.
1 was then a boy reading in the Sanskrit -College. Lord Auckland
came with Sir William. His jemadar, being a Muhammadan, was stopped
at the gate. Bir William asked the Pandits how it was that the English were
aliowed and the Muhammadans not. The Pandits quoted Bhagabat Gita
that ‘Rulersare divine.” Leaving aside the divinity for the present, is if not
a fact that we sought the protection of the British? Jagat Seth Maht4brai,
one of the ancestors of the humble speaker, was one of those three who in-
vited Clive to Murshiddb4dd and helped him to establish the British supres
macy in Bengal at the sacrifice of hisown life. The idea of any restoration of a
Kshatriyan Empire is as far from the bosom of a Hindd, as the idea of restora-
tion of the Roman Empire in the family of Romulus, driving out all the ‘barba-
rian’ races across the Danube, is from the bosom of an Italian. Taimuri dynasty
was gone ; the choice lay between the bloody Muhammadans from the North-
West, like Nadir 8hdh, who massacred Delhi, or Ahwad Shah Abdali, who
massacred Matbura, and the freebooter Pindari Mahruttas. India threw
herself under the protection of the British like a sheep running from a tiger
and a wolf to her shepherd. We look to our Sovereign Kaisar-i-Hind, not
only as Divine ruler, but as our own mother. We take Ler as our own, and I
leave it to the generous Christian feelings of the British nation whether we
are still to be treated as a conquered aud subjugated race. The Indian Daily
News says very sensibly that ‘we shall rise above class questions and race
questions, and confess, even if it be with some natural reluctance, that the
change in the law which is now proposed is practically inevitable.
Besides, we have to consider whether determined and narrow adhesion to ex-
clusive privileges is not the most dangerous policy the European commu-
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nity could adopt. For the sake of England in India, and in order to further
strengthen and cement the union between the two countries, is it not necessary
that Englishmen should give the highest proof in their power of the thorough-
ness with which they adopt India,and take upon them the defence and advance-
ment of her interests’ ? The Statesman takes the same just and impartial view
of the question. Though there is no doubt that a very strong feeling, whether
right or wrong, but almost universal, exists against the Bill in the European
quarters, as a gentleman was just the other day saying, wherever he went he
was asked ‘Have you secn that infernal Bill.” They take it as certain that
all their countrymen who have to appear before a Native Magistrate will be sent
to jail, and the reason they assign for it is the ‘widening’ as they are pleased
to think, of the breach between the Natives and Europeans. Some say that
there is neither newspaper nor High Court with astute barristers in the
Mufassal ; but I do not know if there is any place in India now beyond the pale
of the newspa.permﬂ,uence or where barristers cannot go ; the wire bas brought
the High Court within an easy reach of everybody. As for a Native’s sending
a European or his wife to jail, there is no fear of that. If thereis any fear,
the fear is for bis unjust acquittal. Mr. Duthoit, the Judicial Commis-
sioner of Oudh, who is no mean judge of Native character, truly says : ¢ I do
not mean that they (Natives) would be likely, as a rule, to press hardly upon
Europeans ; I think, on the contrary, that they would, asa rule, unduly favour
the Europeans.” Woe to the Native who has a European before him to judge !
His position will be most unenviable, and fool he must be if ever he takes into
his head not to ask for transfer of the case to some other tribunal or not to
acquit the culprit totally. Bo, whatever the Europeans may have to say
against the Bill, they cannot show any good cause for its condemuation,
except the domineering race pride, or, as Mr. W. B. Jones says, the ‘un-
reasonable class prejudice,/; which ecannot brook any idea of equality ;
but is such a pride to be encouraged ? Does it not widen the gulf which we are
trying to bridge over ? Will it not keep the wound fresh which we want to
heal up ? The Government isbound to exonerate the integrity of Her Imperial
Majesty’s Proclamation of 1858. 1t is true that the Natives will not gain much
by this concession. At the same time, it is also true that not the least harm
will be done to the Europeans. It may do, I may afraid, some harm to the
Natives. This new power may stand, to a certain extent, as a bar in the way of
their promotion to a District Magistracy or a Sessions Judgeship ; nay, some
alarmists see a greater harm looming at a distance ; they argue in this way,
that, if the Government has broken the acknowledged privilege or personal law
of their own countrymen, the Britons, like a straw, how can they be expected
to maintain very long our own privileges and personal laws, which, though duar
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to us, but often approach absurdity in the eyes of the advanced civilisation.
Simply an incongruity will be removed. Our European brethren ought to
have a little faith upon their European Governors, and to be sure that these
Governors will never appoint any one Justice of the Peace unless thev know
him to be the fittest man before whom, if occasion arises, a Europcan can
stand to be judged. Hear what Sir Alfred Lyall says :—

¢No European officer is appointed to be a Justice of the Peace or Magistrate of a district
or Sessions Judge, until he has been found to be, by experience and character, fitted to ex-
ercise the powers and perform the duties which are attached to these offices. During the
period that ordinarily elapses before any officer can attain to the position of Magistrate of =
district or Judge, or is appointed to be Justice of the Peace, ample opportunities are afforded
of forming an opinion as to his qualifications for the offices in question; and he is not ap-
pointed to them if he has shown' himself to be unfit to perform the duties and exercise the
powers belonging to them. The interests of the Luropean British subjects and of the ad-
ministration would be sufficiently provided for, if the general restriction, under which no one
who is not himself an European British subject has jurisdiction over an European British
subject, being removed, power be leFt with the Local Government to appoint Justices of the
Peace those Native members of th¢ Covenanted Civil Service who have proved their fitness
to exercise the jurisdiction. The Local Government would then apply the test of personal
fitness to each partioular case for Native as well as for European members of the Covenanted
Civil Service.

“The worth of the argument or analogy brougbt forward by my hon’ble
colleague, the learned Dr. Hunter, that, if so many privileges of the Natives
have been destroyed, why not this privilege of the Britons also is to follow
suit, I leave to your Excellency to judge. However, I do not kpow if the
Britons also burnt their widows like the Hindus, or killed their infant
daughters like them.

“ Now, so far, whatever I have said, I have said as a representative of the
Native community at large, and have echoed India’s voice; but, if your Excel-
lency allow me to express my own individual opinion, mey I ask whether this
feeling, right or wrong, is to be totally derided and set at naught? I would
rather join with the Commissioner of Coorg in saying that  the provisions of
the present law on criminal procedure, which limit jurisdiction to try, for
crimina] offences, European British subjects to persons who are themselves
European British subjects, are wise, and should, for political reasons, be main-
tained.” I would rather agree with the Hon’ble D. F. Carmichael in saying
that *after all, there is such a thing as privilege ; this one is highly valued by
those who possess it, and certainly does no harm to the Native population ;
while its surrender would, in my opinion, cause great exasperation. I would
rather coincide with the Hon’ble W. Hudleston in saying * that the proposed
extension of jurisdiction would be impolitic, and is not expedient ; I am confi-
dent it would raise an outcry that would aggravate race friction far more than
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the removal of the already existing disability attaching to a small number of
officials would allay it.” I would rather side with the Right Hon’ble the
Governor of Madras, on whom, if my memory does not fail me, almost the
whole brunt of all the Parliamentary debate fell when he was Under Secre-
tary for India under His Grace the Duke of Argyll, when he says such
weighty words as * it is perhaps a pity that a question was raised just now
which affects so few people.” ‘There is much truth in Sir James Stephen’s
remark that ¢ in countries situated as most European countries are, it is no
doubt desirable that there should be no personal laws ; but in India it is other-
wise. Personal, as opposed to territorial, laws prevail here on all sorts of sub-
jects, and their maintenance is claimed with the utmost pertinacity by those
who are subject to them. The Mubammadan has his personal law, the
Hindu has his personal law. Women who, according to the oustom of the
country, ought not to appear in Court are excused from appearing in Court ;
Natives of rank and influence enjoy, in many cases, privileges which stand
on precisely the same principle; and are English people to be told that,
whilst it is their duty to respect all these laws scrupulously, they are to claim
nothing for themselves? That whilst the English Courts are to respect, and
even to enforee, a variety of laws which are thoroughly repugnaunt to all the
strongesﬁ convictions of Englishmen, Englishmen who settle in this country
are to surrender privileges to which, rightly or otherwise, they attach the
highest possible importance? I can see no ground or reason for such a con-
tention. I think there is no country in the world, and no race of men in the
world, from whom a claim of absolute identity of law for persons of all races
and all habits comes with so bad a grace as from the Natives of this country,
filled as it is with every distinction which race, caste and religion can create,
and passionately tenacious as are its inhabitants of such distinction.’ 1
would rather allow the incongruity to remain untouched, at least for the
present, as greater incongruities remain. For instance, a rich Babu’s
European coachman can keep as many arms as he likes unchallenged; but
the Babu Sahib, or, if he is so fortunate as being dubbed with some title, his
son and brother, have to go every year to the Magistrate’s Court for the
renewal of the license with his menial servants, and suffer all the indignities
and annoyances inseparable from such a procedure. My countrymen (ad-
vanced and anglicised) will call me a traitor to my country. The Native.
ne~spapers will vilify me ; but if the Hon’ble the Law Member is not afraid
of the British lion, wagging his tail and roaring, why am I to care for the
bellowing of a few Indian sheep? However, for the present I only desire the
Select Committee, when formed, to take both sides of the question into their
serious consideration. It is possible tbat the Select Committee may add
some more sugar to the pill. The Committee may think fit to strike oft
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section 2 aitoget.her, or go further, and, striking off clauses (¢) and (d) in section
1, change ‘invested with the powers of a Magistrate of the first class ’ for Dis-
trict Magistrates or Cantonment Magistrates or Sessions Judges or equal to them
in rank as Deputy Commissioners in Non-Regulation Provinces.’ I reserve
my votein favour oragainst the Bill till it comes to that stage. This moment
my head, under the dictates of prudence, is inits favour ; but my heart—a true
heart of a true Native, labouring under a sense of deep obligation and sincere
respect to the Britsh nation for all the good it has done to my dear country—
is against it.
¢ Ignorant people—I mean ignorant of facts, though otherwise well edu-
cated—may charge me with flattery ; but a life’s experience cannot be forgotten-
How much I valuethe goodwill of the European Britsh subjects ; how much
I appreciate their services to the country, and how far I look to them for the
protection of our lif€ and property and the advancement of our welfare, the
mention of one singleincident, I thivk,will amply suffice. It was, if my memory
does not fail me, the evening of the 4th June, 1857, when the alarm gun had
been fired, all the non-combatant Europeans with their families had assembled
in the mint at Benares. A few European gunners were blowing up on the par-
ade some Native regiments of infantry and cavalry for refusing to lay down
arms and mutinying. The time was critical. I was with the Governor Gene-
ral’s Agent, Mr. Henry Carr Tucker, at the Mint. The runaway mautineers,
many wounded and many with arms, were passing by the gate of the Mint to-
wards the Burna Bridge. Not more than a dozen or two of the European sol-
diers were protecting the gate, pointing their guns towards the road. The hope
of all of us was centred in them. Benares has a population of some two hun-
dred thousand souls, but they all were utterly uselessat the moment. The shops
and houses were all closed, and thestreets deserted. We were not so much
afraid of the mutineers for our lives as of the city ruffians. The European sol-
diers were daily passing up the country by bullock-train, in batches, to join
General Havelock’s army. These few soldiers were detained from the preced-
ing day’s batch. That day’s batch had not arrived. With what anxiety we were
expecting it I have no words to describe ; every moment was precious. We
would have offered each soldier’s weight in silver had they been procurahle.
Mr. Tucker thought that they might have been waylaid by the mutineers and
wished me to ride down to Rijghét to look after them. How happy I felt when
I saw there the bullock-carts full of European soldiersjust arriving, I have
again no words to describe. This handful of Europeans saved Benares. Such
incidents can be multiplied by scores and hundreds. But I do not fcel mysel £
justified in further encroaching on your Excellency’s valuable time.”
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“ The Hon’ble Stk STEUART BAYLEY said: —*“ The motion before the
Council is not one which, under ordinary circumstances, would require any ex-
pression of opinion from me ; but, owing to the course the discussion has taken,
and to the direot personal appeal that hasbeen made to me, I feel bound to ex-
press my own views on the subject. And, first, I think itis due to our colleague,
Mr. Ilbert, that it should not be supposed that he is the prime mover and
originator of the Bill. Thrse who have read the papers of the case must be aware
that the Bill had its origin in a suggestion made in March last by the Govern-
ment of Bengal, when 8ir A. Eden was at the head of the Local Government.
That suggestion was circulated in the ordinary way for the opinion of other
Local Governments, and on finding that there was a general agreement among
them as to the expediency of legislation, and that in this opinion the Secretary
of State concurred, the duty of framing and introducing the Bill devolved, as
a matter of official routine, on my hon’ble friend. I make these remarks, because
much of the odium with which he has been assailed seems to be based on the
supposition that the Bill is in its main prinoiple the outcome of his own reform-
ing zeal, whereas, whatever be the merits or demerits of that principle, the
responsibility should in justice be far more widely distributed.

“ After the clear statement of the legal aspects of the case which we have
heard from the member in charge of the Bill, I need not go over the samé
ground ; but I may say that the aspect in which I have all along regarded the
Bill is that its main and important object, its substantive prinoiple in fact, is
to allow Native Civilians who may rise to be Sessions Judges or District Magis-
trates to exercise the powers which the law vests in District Judges and District
Magistrates as such and that they should not be disqualified from exercising
those powers on the score of birth-place or nationality. The other or per-
missive provisions in regard to Assistant Commissioners and Magistrates of the
first class I understand to be an adjunct to the main principle of the Bill, a
fringe or margin as it were, and intended only to meet special cases, which the
Local Government might otherwise be at a loss to provide for without serious
inconvenience; and from this point of view the measure seems to me to be just
and reasonable. Given the education which has enable a Native to succeed in
entering the Civil Service, is not the fact of his having served with
sufficient credit to be appointed to a District Magistracy or Sessions
Judgeship,—a grade, be it remembered, that he cannot even temporarily
reach till after an apprenticeship of some eleven or twelve years, and
permanently mnot in less than eighteen years,—is not this as good a
guarantec as can reasonably be desired of that man’s fitness, honesty and
practical ability P and in that phrase I include, not merely natural ability, but
the assimilation, by practice and study, of the full legal and juridical ideas
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which guide our Courts. I think we haveherc all the guarantee that can
reasonably be expected that the principles of our law will be properly applied,
and this is all we have a right to demand. It seems to me that the exercise of
these powers is the necessary corollary of the admission of Natives to the Oivil
Service. Practically, I hold that, when Government committed itself to the
one step, it committed itself to the other ; the question was only one of time,
and the present Bill gives expression to that principle with as little alteration
of existing arrangements, and with as careful a regard to the safety of the im-
portant interests concerned, as any Bill framed with this object could have
attained. Before it can pass, however, the Bill will have to be criticised in ordi-
nary course by the Local Governments {to whom only the preliminary principle
of the Bill was referred in the first instance), and its working can be carefully
examined and discussed, and the opinions of the Local Governmentsand their
officers, as well as of others, will be fully weighed and considered before any
action is taken. Now, there are two aspects from which the Bill is assailed.
One. is that Native gentlemen, no matter what their qualification, must be
taught to remember that they are of a subject race, and, as such, unfit to try
any members of the domivant race. On this argemeunt I am unwilling to
dwell. It has been developed into what our American cousins call ¢ spread-
eagleism.” I have absolutely no sympathy with it, and the frequent recourse
to such an argument is not creditable to our national character. But there is
another aspect to the case of the opposition which I think deserves most atten-
tive consideration ; and this is the real danger in which the isolated European,
living in the Mufassal, runs from having false cases tramped up against him.
It is right that I should state publicly that this danger is a very real and very
serious one ; for, probably, no member of this Council has had the same ex-
perience as I have of the lives led by planters in the Mufassal. My own ex-
perience has given me a strong feeling on this matter, and anyone who knows
the extreme bitterness with which disputes about land are fought out in the
Mufassal, and the ucscrupulous methods to which recourse is had in conduect-
ing these disputes before the Court,—methods to which a planter cannot
have recourse,—will understand how precarious his position may become, and
how essential to him it is that the law should be well and wisely administered.
So far, then, as the argument against the Bill is based on a fear that these
dangers are perceptibly increased, and that under the new Bill the law will
be less well and less wisely administered than at present, I consider the objec-
tions deserve a most careful examination. As I have already said, my own
opinion is that, in respect to Native Civilians whohave reached the position of
District Judge or District Magistrate, we have the best possible guarantec of
their qualifications, and the other provisions of the Bill do not take effect proprio
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vigore, but merely give Local _Governments the power of selection in special
cases. But I imagine that what has really excited the feelings of the Euro
pean population in this matter is, not so much the actual extension of power
contemplated in this Bill, but the apprehenision that it is only a stepping-stone
to a larger measure which would really do what many speakersand writers
seem to think this Bill willdo, namely, place all Europeans quoad jurisdiction
exactly in the same position as Natives of the country. The actual scope of
this Bill has been clearly explained by Mr. Ilbert, and, so far from its being a

stepping-stone to a larger measure, I can certainly say for myself, and, I

believe, for the Government of India at large, not only that there is no such
intention, but that the proposal itself would be regarded as dangerous and un-
called-for. No, so far as we are concerned, what Mr. Ilbert said on the score
of the finality of this Bill is, T know, striotly correct, and I hope that there

may be no further misapprehension on this point.

“And now I have a few words to say in regard to the agitation which has
sprung up in oppositon to this measure. I confess that I failed to foresee
either the extent or the depth of feeling which the measure has aroused among
the Europuan population ; and it is only fair to add that I think the Viceroy
bad a clear right to expect from the Local Gvernments, or, in regard to Ben-
gal, from myself, a more decided warning than he received of the spirit which
the proposal would arouse. I cannot, looking at the evil effects which have
ensued, and must ensue, from the agitation going on, but deeply regret that I
failed to gauge accurately the feelings of the great body of my countrymen
and of even my many personal friends among the planting community. I con-
fess I bad hoped that twenty-five years had really done sumething to obliterate
the feeling of race antagonism, of bitterness and hatred, which was familiar to
us & quarter of a century ago. It seems that I was in error, snd I deplore, as
we all must deplore, the palpable evidence that I was mistaken. Nor am I
prepared to say, in response to the challenge of my hon’ble friend Mr. Evans,
that he has in any way exaggerated the depth and earnestness of the fecling
which this Bill has evoked, or the probability of its continued ill effects. It
is one thing, however, to oppose this measure on the ground that it threatens
rights dear to Europeauns, and that it jeapardises the liberty and property of
the European community in the Mufassal. I believe the fear to be ill-founded,
but at least the objections on this score deserve to be anxiously considered and
to be treated with all respect. But when the ground is changed, and rhetori-
cal appeals are made to race hatred; when bitterness and vituperation directed
against the whole body of Native officials take the place of calm reasoning, then

1 say that those who employ these weapons incur a very serious responsibility.
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1t is, by the use of these weapons that the old sore is re-opened and embittered,
and that the healing influcnces of the past quarier of a century are nullified
and destroyed in an hour. I have expressed my own regret that I did not
foresee that this would take place, aud I look forward with still deeper regret
to the continuance of a state of things which by action and re-action must
continue to keep the sore open. I wish it were in any way possible for the
Government directly, and at once, to close the question one way or the other;
but it is not easy to see how this ean be done without incurring still more
serious evils ; and I can only hope that, so long as the question must remain
open, it will be discussed candidly and fairly, without threats and without
vituperation, with as little appeal as possible to the passions of race hatred
and race contempt, and with the moderation which persons who really have
reason on their side generally fiad to be the most successful weapon in their
armoury. To such arguments the Government will give full and fair
consideration.” "

Lieutenant-General the Hon’ble T. F. WiLsow said :—* My Lord, with
regard to the measure which is now before this Council. I occupy a position
totally different from that of every other member of your Excellency’s
Government, inasmuch as I have alone, from the commencement of its
consideration, been compelled by my convictions to take the very unusual
course of opposing those with whom I have the honour to be associated. It
will be within the recollection of your Excellency that I availed myself of the
first opportunity I could of recording my dissent from the views of the other
members of the Government. And on a later occasion, when the matter
came under the discussion of the Government, I entered at some length into
ap explanation of the views which I entertained, and, with your Excellency’s
permission, my dissent from the recommendations made to the BSecretary of
State was duly recorded.

“ It is not necessary for my immediate purpose that I should enter upon
this occasion into any detailed explanation as to why I hold the opinion I do;
it will suffice for the object: I have in view, that I should honestly and frankly
declare that the opinion which 1 held more than six months ago I maintain
as strongly to-day. I am ‘opposed to the measure that has been brought
‘forward by the Government. But whilst sympathising with those who are
anxious that this measure should not .become law, and thus bring about the
changes which the Bill will produce,~whilst sympathising with them, still I
moust, in the strongest manner I can, condemn the violent language which
has been used towards the Government. I desire further to condemn, in the
strongest terms I can command, the malicious and scandalous personal
attacks which have been made upon my hon’ble colleagues, and more
especially upon your Excellency the Viceroy, in your great and high position
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as the representative of the Queen in India. Sympathising as I do with the
opponents of the measure, and anxious as I am that the Bill should not
become law, I must say that I hold in contempt many of the measures which
have been resorted to in order to increase outside agitation. My Lord, there
is no member of your Excelleney’s Government, there is not a person who is
sitting round this table, who is more anxious and desirous than I am to
receive outside criticism, for I think that, in these days of enlightenment and
with the spread of education, the more the Government court publicity with
regard to their intentions to alter the laws of the country, the better for the
Government, and the better for those it governs : and when that criticism
comes to us from a largely increasing population of Englishmen residing in
the Presidency towns, and other far away in remote districts of the country
in pursuit of their several avocations, distinct, separate and independent of
the Government,—I say, when such criticism and advice is preseated to us
through the medium of a temperate and discriminating Press,—it is indeed
valuable, as making known to those who are eotrusted with the government
of the country, the wishes, the hopes, the fears, and all the general require-
ments of those who are committed to our charge; and it does something
even more than this, for it in some small degree, relieves those who are
entrusted with high office of some of the heavy responsibilities which are
inseparable from such position.

“The Government has been urged to-day, by several hon’ble members
who have spoken, to withdraw this Bill. Now, I have considerable experi-
ence of the Government of India, for it has been my privilege to serve under
eleven Viceroys and Governors General, and I have seen other cases, during
that long period, when the Government have stood very muoch in the same
position towards the British public of 1ndia as they stand to-day ; but never
have I seen such violence and unnecessary agitation as has been imported
into the discussions on this measure ; and I desire to say that, anxious as I
am, in what I believe to be the interests of this vast country, that the pro-
posed measure shouid not become law, still I am bound to add that, in my
opinion, no Government ought to yield to the violence and hysterical excite-
ment which now rages around us. In the presence of this it seems to me
that there is but one course which Government can safely adopt, and that is
to ascertain further the views and opinions of many more of the officials who
are spread over the country. The time which this will occupy will permit
of passion cooling down, and we shall then be able to ascertain to a greater
extent than we have already done the opinions of the various classes on the
question now under eonmsideration. These measures will enable those who
like to change their opinions to do so, if further information should tend to:
that end,
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“ My Lord, therc is another feature in connection with this great contro-
versy which has given me, individually, great pain ; because, if I am anything
at all, I am a soldier in every feeling and idex; and those feclings have beon
wounded by the miserable and pernicious advice which I have secn tendered
by some irresponsible persons to the volunteers in India. It is known to your
Lordship, and it is known to my hon’ble colleagues, that, as the head of the
Military Department, I take a kecen interest in the voluntoersin India. But,
apart from the official position I hold, it would be strange, iudeed, if T were
not a friend of the volunteers in this country. During by far the most cvent-
ful period of my life, I was closely associated with a body of voluitecrs, who
took a prominent part in one of the most protracted and deadly struggles
which has takep place during the past century, and they materially helped to
write one of the most brilliant pages in our Indian military _history. For
these reasons I am, indeed, pained to read of the unpatriotic cdurss which has
been rccommended to the volunteers. Can any volunteer in his senses sup-
pose that his resignation, or that of any number of his comrades, will have
any influence on this Council ? No. This Council will do as it has ever
done. It will act fearlessly ; it will ascertain all the facts of the case; it will
geek further information, and it will decide as it thinks best for the interests
of those who are committed to its care. But it has been said that the recom-
mendation has been made with a view, not so much to embarrass or intimi-
date this Government, as to show to the House of Parliament in England the
necessity of reversing hereafter any decision in favour of the measure which
may be arrived at by the Indian Government. Now, if there is one thing
which would rivet fast the whole thing, it would be procedure such as this.
I cannot conceive anything raore wild. But, my Lord, I hope that time will
bring reflection, and that calmer, wiser and more patriotic counsels will
prevail. I hope that the volunteers of India, mindful of those responsibilities
which they have voluntarily taken upon themselves, will remain, as hereto-
fore, faithful citizen soldiers of the Queen Empress of India.

“In conclusion, I will only say that, as regards the measure which is now
under consideration, I maintain, as I have always maintained, distinct opposi-
tion to it ; and, believing it to be impolitic, I hope it will not become law.
To this extent I sympathise—I repeat, I sympathise—with those who hold
similar views. Bcyond this I cannot go, for I desire to separate myself from
the unnecessary violence and agitation that has taken place outside this
Council chamber.”

The Hon’ble Mz. Grnpssaid :—*“ My Lord, it must be rememhered tbat
we are not now discussing or defending the principle of the Bill. That will
form the subject of a futurc debate; bat as member in charge of the Home
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Department, and, therefore, intimately connected with the general administra-
tion of justicc in the Empire,it has been considered right for me to offer some
explanation regariing the introduction of this measure, specially as it has,
simple though it be, raised a perfect tempest anong the European community.

“In so doing, I fear I may repeat some of the arguments used by those
who have preceded me, but this I cannot help, nor do I think in such an
important matter it is to be regretted.

“ First, I think some explanation is required to show why the Government
has remained-silent up till now. The rules of this Council .have been, as is
well known to the members, recently amen led with the objact of giving great-
er publicity to measures. When leave for this Bill to be introduced was asked
for, as the .new rules were not in force, it couid not be published, and, in con-
sequence, the .only way the Government could inform the public of its pur-
port was by sending it by administrative order to the public newspapers. It
has not yet been published in the Gazetfe, as my hov'ble and learned col-
league’s motion to-day shows ; .and, until this is done, no opinions of Local
Governments and Administrations can be called for on it. Now, in accord-
ence with the usual custom, such .will be called for, and, when suhmltted be
laid before the Select Committes oun the Bill. Itis only, therefore, to-day
thai we have had the opportunity of saying anything about the matter. The
opinions already published were invited, not on the bill, but on a proposal
submitted by the Government of Bengal and wbich, as usual in such cases,
was forwarded to the other Local Governments and Administrations for
opinion, on receipt of which, as they were nearly unanimous in favour of the
Bengal proposal, concuiring as they did in the opinion so c]aarly given by
Sir Ashley Eden in submlttmcr his propnsal to the Government of India
(Bengal letter 1411 T. of. 30th March, 1882, paragraph 4), the Bill was
drafted, and leave.to introduce it applied for.

“ We have been accused of not consulting the present Lieutenant-Gover-
nor of Bengal. The fact is, the measure, as it came from Sir Ashley Eden, was
couched in the usual terms, and was taken as the opinion of the Government
of Beneal, and, 8s.such,,was, according to,custom, sent to the other Local
Governments and Administrations for an expression of their views. b

“ The measure in itself is required for the furtherance of justice and the
convenience of all parties. That sooner or later such a change would have to
be made has long been foreseen, and I venture to think that the time has now
come when, certainly as far as Sessions Judges and Magistrates of the district
are concerned, the alteration is called for to meet the actual raqui_x-ep;gﬁta, of

‘one part of the Empire, as.well as the contemplated future requiremexit,s of



CRIMINAL PROCEDURE CODE, 1582, AMENDMENT. 213

other parts. I will explain how this isso. At Kdrwir, in the Bombay Presi-
dency, there is now a Sessions Judge, Mr. Tugore, who was the first successful
Native candidate for the Covenanted Civil Service, of which he has now for
eighteen ycaré been a member, and for some eight or more years he has exer-
cised, vith credit to himself, the duties of District Judge and Sessions Judge.

“Then, in the Bengal Presidency, therc are four gentlemen of the
Covenanted Civil Service rapidly approaching their promotion to be District
Magist'ralcs or Sessions Judges, onc of whom, Mr. Dutt, was gazetted in
Wednesday’s Gazetie as promoted to the former grade.

“ T have not obtained iuformation as to the other divisions of the Empire,
but I have, I consider, shown from the above that the time has eome when a
change should be made to render presentj_;nd impending incumbents fitted for
the full duties of their appointments; and the requirement is one of increa-
sing importance, as year by year Native members of the Covenanted Civil
Servioce will arrive at, or come nearer and nearer to, the appointments of
Sessions Judge and District Magistrate. As regards the Natives themselvcs,
it is a measure of simnple justice, in so far that the policy which was laid
down by the wisdom of Parliament a quarter of a century ago admitted
Natives to the Covenanted Civil Service, and Vv o doing not only intended,
but clearly made it manifest, that they should have therein the same powers
as their European confréres, which they will not have unless the law is
amended. Sarely, then, we cannot now, in the year 1883, be said to be push
ing on a mew measure ‘ with indecent haste simuly to please the Natives of
the country.’ The entire g:neral questionis not now before us, but it has
been one of long standing, from the time of Lord Macaulay to the present.
In 1872 the latest step was taken. It is called ‘a compromise,’ not, so far as
I can learn, a compromise between Natives and Europeauns, but between the
members of the then Government or, perhaps, of the Select Committee on the
Bill ; but even this showed that some chauge in the present direction was then
felt to be required ; and I remember, with reference to this, when a Judge
of Her Majesty’s High Court at Bombay in 1870, I minuted in favour of such
a change as is now proposed, basing my opinion mainly on the inconvenience of
the law as it then stood. At that time there was no Native Civilian actually
in a position to require such powers, whereas now the case is the reverse.
Two officers actually require them, while others will do so very shortly ; and
surely any unbiassed person would admit that the time has arisen for gauing
beyond the * compromise * of 1872.

“ Let me explain more fully what I mean by the ‘ inconveni~nce ' argu-
ment. Take Kérwar for example, where Mr. Tagorc is Sessions Judge, in the
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neighbourhood of which large railway-works are about being commenced. If a
European commits a crime which requires more punishment than the District
Magistrate can award, and which is three months’ imprisonment and fine of
Is. 1,000, he must be committe{ to the Sessions Court, whose powers extend
to one year’s imprisonment and fine ; but the Sessions Judge there could not
try him, and an application would bave to be made to the High Court to
order his commitment elsewhere. He could thus be sent to Belgaum or
Dhérwsr, for example, each about 80 to 100 miles distant ; this would be a
troublesome journey at any time; but, for some months of the year, one
generally dangerous to the health of all parties, Europeans especially. Surely
this would be a matter of great inconvenience, not to say danger, expense
and delay to all concerned. B

“In the case of the District Magistracy, present arrangements also must
causc great inconvenience. They are to some extent subversive of discipline
by putting a junior officer by reason of his birth only, for one particular pur-
pose, over the head of his superior in all other matters. No gentleman can
arrive at the high position of Magistrate of the district under 10 to 12 years’
service; and, considering that he would not even then be appointed to that
post unless the Government thought him fitted for it (I have known Euro-
pean members of the Civil Service whom Government decline to place in
such a position),—surely, I say, under these circumstances, the measure we
propose is so far merely the natural and logical result of the policy which bas
been laid down for more than 25 years sivce Natives of India were first ad-
mitted into the Covenanted Civil Service of the State.

“From the extraordinary excitement which has been raised, a stranger
would be led to suppose that the majority of the Europeans in India were con-
stantly before the Criminal Courts in serious and intricate cases, whereas, so
far as my own experience goes, there are very few cases in which Europeans
come before them, and those of a simple nature— petty thefts or assaults.

““All cases in which one year’s imprisonment does not suffice must now
go to the High Court of the Province, and this Bill makes no alteration in
this law. I fail, therefore, to find any reason why objection should be made,
or why a ‘ European British subject’ should not be tried by an officer who
can now try any other European, be he French, German, Italian or otherwise,
not to mention those Englishmen who are mnot what is technically called
« European British subject,’ or an American, who might be placed before him.

“T do not now stop to consider separately the Native members of the Civil
Service appointed under 33 Victoria, for, while I have some doubts whether
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they constitute a separate body, they are, when once admitted into the Service
at the end of their term of probation, for all administrative purposes,
members of the Covenanted Civil Service of India, equally with those who
are appointed from home. I will, therefore, now proceed to consider the threc
classes of first class Magistrates on whom it is proposed that Government
should confer the powers of a Justice of the Peacc when necessary. These
arc—

“(a) Mombers of the Covenanted Civil Service;

“(0) Assistant Commissioners in Non-Regulation Provinces ; or

“ (¢) Cantonwment Macistrates.

¢ The propoced mcasure heing intended to contain the entirec law regard-
ing the trial of Europeans in the Mufassal, as regards the powers to be given
to the local officeis; the Bill makes no difference between Europeans and
Natives, just as it makes no distinction when it confers, by the previous
section, Justice of the Peace powers ex-officio’ on all Sessions Judges and
District Magistrates. It, therefore, only differs from the present law by per-
mitting Government to confer the powers of a Justice of the Peace on Native
members of the classes I have named. As this power is only permissive, we
are again thrown back on the questions of convenience and fitoess to exercise
the powers, and these must be left to the Local Governments to decide.

“ Now, I will givcan instance in point :—Take Calicut or any other
large seaport on the coasts of india not being a Presidency-town. TUnless
Government have the power of appointing a Civilian of less standing than a
Magistrate of the district to hear such cases, a captain who had a complaint
to make against any of his crew might have to go some 60 miles for justice,
leaving his ship lying in the roadstead in charge of a junior officer and a
weakened crew, although there might be a Native Civilian on the spot as able
and as capable of dealing with European crcws and captains as is
Mzr. Dossabhoy Framjee in Bombay. Surely this is a case of inconvenicncc
demanding a remedy.

“ As regards Assistant Commissioners in Non-Regulation Provinces, the
special provision is merely intended to be used to prevent inconvenience to
the parties, and will probably be seldom resorted to; while, as regards Can-
tonment Magistrates, they are, as a rule, Earopean military officers, and are
merely included here to complete the law as to Justices of the Peace in the
Mufassal.

“ Having thus, I trust, shown that there are causes of an administrative
character which call for the charge in the law, I may, my Lord, express my
inability, perhaps from being of a -somewhat unsentimental disposition, and
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preferring as a rule to be guided by common sense, to understand why all
this commotion should have srisen about this ineasure—a measure which,
even if the Bill became law to-morrow, and if the Liocal Governments were
at once to confer on every Native gentleman of the ‘ classes mentioned in it
the power of a Justice of the Peace—a course not at all probable,—would
add but a very small number to the list of those who could try Europeans for
petty offences in the Mufassal. From a return I called for, I find the entire
number in the whole of India would be about twenty, while in Bengal alone
there would be but nine, and all these members of the Civil Service,

“Much less can 1 understand why your Lordship should be looked upon
as the leader of ‘an anomalous, unconstitutional and illegal confiscation of
the chartered rights and privileges of Englishmen,’ or why my hon'ble and
learned colieague, on whom the wrath of the European public seems to have
fallen with redoubled violence, so much so that it was even suggested that he
was not a worthy representative of the alumni of the two great English Uni-
versities, should be the victim of so much abuse, as if he alone, under your
Lordship’s guidance, were the sole author of the proposal, and his colleagues,
including myself, were no parties to the discussion which led to it.

“ Neither can I understand why the European gentry of the City of Cal-
cutta, who have for years been subject  to the Court of a Native Magistrate
who can pass on them heavier sentences than, should this Bill become law,
could be passed by any Sessions Judge, much less a Magistrate, in the
Mufassal, should now rise to prevent their neighbours on the opposite side of
the Circular Road or other parts of the Mufassal from being placed, not on a
par with them, but from being saved from some cf the inconveniences and
trouble and expense I have above alluded to.

“I am not sure that the great bulk of the European and Eurasian
population of Bengal, who are most interested in this matter, know the mean-
ing of the term ¢ European British subject.” It is a mere legal creation of the
Indian Criminal Procedure Code; colour has nothing to do with it ; a perfect-
ly white person may not coms within its definition, while a decidedly dark
one may. It simply means that the person was either himself born in
England, or that his father or grandfather, from whom he may be legitimate-
ly descended, was so born; but it goes no further. If the family has been
settled for four generations in India, although father, grandfather and great-
grandfather may have married European ladies, the representative of the fourth
generation ceases to be a ‘ European British subject ’ within the meaning of
the Procedure Code, and is amenable to all Criminal Courts presided over by
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Natives or Europeans, as the case may be, oxacily as any oue of his Native
fellow-subjects, or any Burcpean of another nationality.

“ And this, wy Lord, brings me to the consideration of the articles in
the Press, and the letters and speecies with which the daily newspapers have
teemed during the last menth or so.  No onc respects more than T do the
right of any person or class of persons to bring forward their gricvances and
demand redress, ard, therefore, T have read cavefully this varied literature, to
see what reasons it corntained to lead me to the conclusion that the proposed
measuie was uncalied-for or could only be injurious ; but, my Lord, though
1 found in those letters and speeches and articles warm eloquence, mach in-
veetive, more assertions, and some insinuations, I could find no reason to
show that the view I took from the first as to the advisability of this step was
wrong. I venture to think that, while all must admit the mecting of ths
28th to bave been an extraogginary expression of strong feeling, it was, like
the articles and letters in the Bress, confined to feeling only ; and when a
causc appears supported mainly by iuvective instead of calm and dignified
reasoning, its importance dimirishes and its significance fades.

“ Bat we arc bound, my Lord, to respect the feelings of all the races
under our Government, though we are equally bound to analyse thosc feel-
ing and to judge calmly and dispassionately of them, and to bear in mind
that the other races may also have feelings to be equally consulted and res-
pected ; and this we shall do most carcfully when the reports and objections,
which will doubtless be sent in during the next six months, come to be consi-
dered by the Governor General in Connecil.

“My learned colleague has explained the legal effects of the proposed
measure, and I have endeavoured to show that, while it is the logical out-
come of the policy of the last quarter of a century, there are also causes of an
administrative nature requiring its introduction ; and there I would leave it,
merely adding that, although the Magna Charta has been freely alluded to,
and the right which is supposed to belong to every British subject, of being
tried by his peers, made the most of, I know not how the former can alect
the matter, or where the latt-r right will be found granted to Europeans in
India. In Calcutta it has long ceased, if it ever existed, and thos: very
gentlemen who spoke so encrgetically about it have never possessed it; so
that I think the issue must be, as it ought to be, confined to the simple onc
of whether the measure is required for the duc administration of justize or
not? And on this I have already shewn my reasons for holding that it is
an alteration of the law which the circurastances of the time have rendered
justifiable.”
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His Excellency THE COMMANDER-IN-CHIEF said :—* My Lord, I ask per-
mission to say a few words on this occasion, because I have been challenged
to give my free'and unrestrained opinion on the policy of the Government,
and because unworthy attempts have been made to intimidate me from doing
my duty in regard to the matter before us.

“ At the outset I beg to say that, in dealing with the question of the pro-
posed amendment of the Criminal Procedure Code, I confined myself entirely
to the practical bearings of the case. Tue sorrows of Native officials, the
symmetry of the law and philosophic theories have no special attraction for
me, for I do not believe that the world can be ruled by logic alone. What I
had to consider was this. Did the Government service require any change,
and, if so, to what extent was change needed ?

“I will say frankly that I should have been very glad if matters could
have been left as they are. | have been long enough in India to have a very
vivid recollection of the storm created by the so-called Black Act, and having
this before my mind, I proceeded to examine the question.

“ Well, baving hecn satisfied by the representations of the Home Depart-
ment that it was necessary to remove some of the disabilities of the Native
Mcembers of the Civil Service, who must sooner or later be appointed to the
charge of districts or to be Sessions Judges, I made up my mind to support
the proposals of the Government so far as they were applicable to these two
offices, and to these only.

“ My zcasous for going so far are these :—

“Though the principle involved is, no doubt, a large one and of consider-
able impertance, yet it must be patent to anyone who cares to look into the
matter that its praetical application must for a considerable time be small.
I looked upon the change as a very tentative measure, which in its operation
could be carefully watched, and which woald, in a legitimate way, give us
an opportunity of testing the merits and quaiificat.ons of this class of Civil
Servants.

“ If, unfortunately, it should turn out that officers of this class could not be
trusted with extended powers, the Government of the day would be obliged to
recousider the whole position, and perhaps retrace their steps. It is obvious
that a Native Magistrate or Judge who exercised his functionsin a tyrannical
or unjust monner would not hold his office very long. Again, the proposed
change seemed tc me to be in the nature of what is called a permissive Bill.
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The Supreme Government gives pewer to certain classes of its officers, but it
cannot appoint these officers. It is only Local Governments that have the
power of appointment, and we may rely on their not appointing to such offices
any but men of the highest eharacter and qimliﬁvatinn ; for the stronger sym-
pathies of the Governors will naturalty lic on the side of their own countrymen.

“In point of fact, I looked on the amendment of the law as a very safe ex-
periment, and an experiment that might well be tried when its provisions
would only apply to one or two individunals. I knew there would he opposition
to any change, but I believed that, when my countrymen understood the case
in all its bearings, they would sce that it was a safe way of introducing 2
change which the hitterest of its opponents admit to.be a question of time.

“That my expectations and forecast have been utterly wrong I frecly
admit, but T am not prepared to admit that the objections which have heen
put forward by those who oppose our proceedings arc founded either on reason
Or common sense.

“T have hitherto attempted to restrict my observation to my own personal
connexion with the measure under discussion, but there is one other point on
which I have something to say. Very wicked and criminal attempts have, as
you know, been made in some of the newspapers to excite animosity against the
Government in the army. My Lord, I eannot trust myself to speak on pro-
ceedings of this nature. I am aware that the army may, and perhaps does, take
a keen interest in a question that is engrossing the thuughts of the public ; hut
I feel confident that the army knows its duty, and that it is thoroughly loyal
to its Sovereign and to its salt,

¢ Soldiers have their feelings like other people—feelings that we ail
respect ; but they also know that, if they have a grievance to redress, there ix
a legitimate way of putting it forward through their officers and those
placed in authority over them. But whatare we to say of persons who make
use of such tactics in support of their arguments? They must, indeed, be in
a bad way when they resort to such a course.

“Tt is possible that the reference to Cantonment Magistrates in the Bill may
have misled people into the belief that the Government proposes to appoint
Native Civilians to such offices. This would be an entire misapprehension.

“ The following extract from a note which I received two days ago from
‘the Secretary in the Legislative Department explains more clearly than I can
why reference has been made to this class of officials in the Bill.

¢ With regard to Cantonment Magistrates, they were put in becausethey would not ordin-
arily be Covenanted Civilians, Native Civilizns or Assistant Commigsioners, and it wa~
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thought necessary that power should be given to appoint a Cantonment Magistrate, who
would be almost certain to have to deal with European British subjects, a Justice of the
Peace. Military officers who are Cantonment Magistrates can, under the present law (Act
X of 1582, section 22), be appointed Justices of the Peace if they are, as I suppose they
always are, Earopean British subjects.’

“ It will, then, be seen that the Government does not intend to make any
real change in the system under which Cantonment Magistrates are usually
military offcers.

‘““If the refercnce to Cantonment Magistrates had not been made in the
amendment, the effect would have been thatany person, even a person who was
not an European British subject, might have been made a Cantonment Magis-
trate, and it was to avoid this difficulty that ¢ the point was raised in this
form.”

His Monour ToE LIEUTENANT-GOVERNOR said :—* My Lord, T must apc-
logise to the Council  for being obliged to trculle 1hem with a few remarks a
this late bour, but the desire which I share with the other members of Coun-
cil to hear the address of your Excellency compels me to Le very brief. I
feel, however, that I could scarcely remain silent, even if T wished to doso,
after the scveral appeals which have been made in the course of the debate
to the Government of Bengal, and after recent events which have testified in
o0 proniinent a mamner the strong expression of public opinion in this City and
the Province. At the syme time, I confess, I feel I am in a position not
altogether satisfactcry regarding this proposed legislation ; and if I bad not
received sc late as yesterday evening from your Excellency an assurance that
the motion now before the Council was of a purely formal character which
pledeed no one to the princiole of the Bill, but, what is of more importance to
me, that it is the intention of the Government of India to refer the Bill as
drafted for the rencwed consideration of Local Governments, I would not have
hesitated to take this opportunity to state at length, and with such ability as I
possess, the conviction which I entertain that this measure is unnecessary in
the present condition and constitution of the Native Judicial Covenanted Ser-
vice in Bengal, and that it is inopportune, having regard to the many claims
which demand thc most cordial relations between the Government and the
European community in India. Iv saying that, I am not in an altogether
satisfactory position, T allude to the fact to which reference has been made,
that I bave had no opportunity personally of consulting the officers of Govern-
ment or recording my own views upon this change in the law; though at
the same time I am aware that the Government of India had received from
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Sir Ashlcy Eden a communication which favoured the view of withdrawing
restrictions which now exist against Native Judges and Magistrates in the
matter of the trial of European British subjects. Any defeets or omissions
in that respect will now be removed or remedied ; and, as I shall have the
opportunity of referring to the experienced officers of Government for their
opinicn I think it the wiser and more appropriato course, and a course in which
I am justified by the temper and excitement around us, if I rescrve my own
judgment till I have received those opinions. Whatever value may attach to
my own views of the question -—-and those views I will say have not heen formed
or expressed only recently—they may be molified, or they ‘'mav be removed,
or they may be strengthened by tho resuli of the inquiry. DBut whatever the
result may be, they shall be communicated to your Excellency’s Government
with the utmost unreserve. Ample and exhaustive as was the specch of my
hon’ble and learned friend Mr. Evans, with a great deal of which I sym-
pathise, there are a great many facts which I could bring forward to support
his contention that there is no administrative difficulty in connexion with the
motter, and I should have been inclined to challenge more strongly than he
did the competency of the Native to try European British subjects. But
this is not the occasion on which I shall press those views. It is right, how-
ever, that before I conclude my remarks, I should say a few words as regards
the attitude of resentraent which has characterised the public meetings and
public utterances in connexion with this Bill. No man could deprecate more
strongly and carnestly than mysclf the wild, extravagant and very dangerous
sentiments to which the excitement round about us has given oceasion. And
I am sure no Englishman, Seotchman, or even Irishman, in his lucid
moments, will think that the cause he advocates will be advanced or promoted
by the threats levelled at the Government by certain writers and comments
in the Press. If the Bill is not to be withdrawn—and this suggestion has
come from a good many quarters—I sincerely trust the suspension of the
measure for some months will induce a calmer judgment, No Government
can deal with legislation, or with the withdrawal of legislatiou in the presence
of a popular phrenzy. 8till I shull be wanting in my duty if I failed to press
on the Government that I hope that, in their absence from personal contact
with the public feeling, they will not allow themselves to think that the calm
which I hope will supervene is an indication of apathy or indifference. If it
be the opinion of ths Government of India that this is a case of temporary ex-
citement, which will soon die out, I am suro they are mistaken ; for I feel that,
in the whole of my cxperience in India, thisis unmistakeably the strongest and
most united and unanimous cxpression of opinion of public discontent that
I have cver known, and that the last state will be worse than the firss,
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1 could wish for myself that the Bill could be withdrawn, and I do so, not
only for mysclf, but as expressing the opinion of a great many who have
spoken to me on the subject, even though they support’ the principle of the
Bill. I believe that such difficulties happen to all Governments; and that
the oldest and most English course is the wisest and safest. It is in the
knowledge of all of us that such a course has been adopted in mapy cascs, in
our home Parliamentary experionce, and it has not unseldom been tho case
also in India ; and if I may venture to allude to the faet, I think your Lord-
ship’s reputation in this country as a Viceroy, who has endeavoured earnestly
and honestly to promote the political and educational devolopment of the peo-
ple, will not be affected if you sec your way to withdraw the Bill.”

His Excellency THE PRESIDENT said :—* I am very sorry that I should feel
it my duty to detain the members of this Council yet a while after the length
encd and able discussion to which we have listened for so many hours; but I
feel bound to make some statement, before this discussion closos, of the grounds
upon which the Government have proceeded in introducing this Bill, and to
explain the reasons which led them to think that it was a right and a reason-
able measure. The observations which I wish to make now will be, as far as
possible, of a strictly practical character. I do not intend or desire to enter
into needless controversy, for I wish to reserve to myself the freedom carefully
to weigh and consider the arguments which have been adduced in the course
of this debate on both sides of the question at issue. It has been to me a source
of regret that I have not had an opportunity before to-day of explaining the
course which the Government has pursued; but that I have not had an earlier
opportunity of doing so has not been my fault. It was the intention of the
Government to have taken a discussion upon this Bill upon the 23rd of Feb-
ruary. We never had the least intention of hurrying this measure through the
Council, or of proceeding with it further than the stage which I described
when it was brought in as the second reading stage during the present Calcutta
season; but we did propose, and it was necessary that we should propose, as the
rules stood when this Eill was brought in, that it should have been referred to
a Select Committee before we left here, with a view to its being afterwards
circulated and published as the rules required. But when my honourable
friends Mr. Evans and Mr. Miller became acquainted with the intention of the
Governmeut to take a further staze of this Bill on the 23rd of February, they
represented that they were somewhat taken by surprise by that proposal. Not
that I understood them to make any complaint of want of good faith on the
part of the Government; but they urged that they did not expect any such dis-
cussion to come on on that date. In consequence of those representations I had an
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interview with my hon’ble and learncd friend Mr. Evans, on the 12th of Feb-
ruary, and I then said to him that T was anxious that this discussion should
take place, because I felt that it was only fair to the Government that they
should have an early opportunity of explaining at grsater length than had heen
explained by my hon’blc and learned fricnd Mr. Ilbert, when he brought in
this Bill, the objects of this measnre, and the reasous which had induced them
to submit it to this Council. I said to my hon’ble and learned friend, Mv.
Evans ¢ You may perhaps object to a discussion in the nature of a seeond read-
ing, but itis possible for us, under the present rules, to take a formal discus-
sion upon a reference of this Bill to Local Governments ; that would aflord a
sufficient opportunity for the statement that I propose to make, and woukl
not involve a discussion upon the principle of the Bill.” My hon’ble and
learned friend took time to coasider whether he could agree to that proposal
or whether he must adhere to the objection previously urged on his own
behaif and on that of Mr. Miller to the discussion on the date proposed, and
on the next day he informed me that he could not waive that objection. I
then had to choose between puiting my hon’ble and learned friend and Mr.
Miller at some disadvantage, and putting myseif and the Government at some
disadvantage. I chose the latter alternative, It has been one of the many accu-
sations made against the Government, that they delaycd a farther explanation
on this subject : those who have used that argument wili now have an oppor-
tunity of judging of the justice of their charze. I may as wellalso say, as my
hon’ble and learned friend is hers, and will bear me ont, that when Isaw him
on the 19th of February, T explained to him that the Government had no in-
tention of passing the Bill during the present session; to that my hon’ble and
learned friend assented. I was, therefore, somewhat surprised when I saw
next day a statement in Reuter’s telegram, that something had been said in
the House of Commons, which appeared to imply that this measure was going
to be pressed forward now ; and I immediately explained to the Secretary of
State thai that statement was not correct. It was founded on an entire mis-
apprehension of the intentions of the Government. It would have been totally
inconsistent with the declared policy of the present Government of India, if they
had thought of unduly pressing forward this measure, and of not affording the
fullest opportznity tothe public and those interested in the matter to consider it.
My hon’ble friend Mr. Miller touched upon that point, and he seemed, I thought,
somewhat to cownplain that the public had not been consulted in this case in
the manner in which we professed to consult them in respect to our legisla-
tive measurcs. Now, that charge—if it was meant as a charge—is founded on
a mistake. The Government nover professed that they would submit their Bills
to the public before being brought in. No Government ever did or could do
such a thing. All that we said was that, when our mcasures were brought in
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and published, the public should have the fullest opp_nrtunity of considering
them ; and that we ourselves desired to consider any representations which
might be made to us upon any proposals for legislation which we might so
submit. To that course we have strictly adhered in this case, and have acted
in perfect and absolute accordance with all our professions in respect to giv-
ing the public full time to consider our legislative proposals.

“I thought it necessary to make these observations, in order toclear away

sume misapprehensions and misrepresentations which have surrounded this
matter for some time.

“ And now I will proceed to state very bricfly the history of this transac-
tion. Something was said upon the occasion of tha introduction of this Bill by
Sir Jotindra Mohan Tagore about an undertaking which had been given him
last year to the effect that this subject would be considered by the Govern-
ment of India. What took place on that occasion was tiis. When the Crimi-
nal Procedure Code was before the Couacil last year, one of my hon’ble collea-
gues,—I cannot exactly remember which,—who was a member of the Select
Committee on that Bill, came to me and said that Maharaja Jotindra Mohan
Tagore had told the Select Committee that he intended to raise the question of
the powers of Native Magistrates to exercise jurisdiction over European British
subjects. That was at a time when the Bill had nearly reached its last stagce,
and my houn’ble colleague said, with perfect justice, that it would be entirely
impossible to takeup a question of such magnitude upon that stage of the Bill ;
and he said to me —*I think, if you were to speak to the Maharaja and tell him
that, if he did not bring this matter forward now, the question would be con-
sidered by the Government, he probably would not press his notics of amend-
ment.’ I replied ‘I will consult my colleagues’; and I did consult the members
of the Executive Government at that time, and it was with their full consent
that I told Maharaja Jotindra Mohan Tagore that the subject in which he was
interested should receive the full consideration of the Government, Of course,
by so saying, I gave no pledge whatever to the Maharaja as to what would be
the decision at which the Government would ultimately arrive. All that I
did say was—and that promise I and my colleagues intended to keep—that we
would consider this question after the new Criminal Procedure Code had pass-
ed. But, before we had taken any steps whatever to fulfil that pledge, we
received from Sir Ashley Eden a letter which is contained in these papers,
and that letter winds up as the su mmary of the opinion of Sir Ashley Eden
with these words : —

¢ For these reasons Sir Ashley Eden is of opinion that the time has now arrived when all
Native members of the Covenanted Civil Service should be relieved of such restrictions of their
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powers as are imposed on them by Chapter XXXIII of the new Code of Criminal Procedure,
or when at least Native Covenanted Civilians who have attained the position of District
Magistrate or Sessions Judge should have entrusted to them full powers over all  classes,
whether European or Native, within their jurisdietions *.

“ That opinion was expressed to us by the Licutenant-Governor of Bengal ;
was a clear and distinct opinion. There is not one word in Mr. Cockercll’s

tetter from which I have quoted which indicated any proba bility that a
proposal of that kind would be received, I will not say with resentment, but.
even with disapproval by any portion of the community. Now, itis not
necessary that I should recall to the recollection of this Council who was the
person who made that recommeniation. You all know that Sir Ashley Eden
had been for five years Licutenant-Governor of Bengal ; you all know that he
was a man of large experience, and that he was intimately acquainted with
the feelings of the European population ; and certainly there was ample proof
that he had their respect and confidence in the remarkable ovations which
he received just before he left the country. 8ir Ashley kden did not
accompany that letter by any o*her communications upon the subject, and
therefore, I had no doubt whatever that it contained his deliberate opinion
and advice to the Government of India. My hon’ble and learned friend Mr.
Evans says that Sir Ashley Eden only wanted to put his opinion on record ;
and he did not at all mean that anything should be done about it now. He
only desired to say what he should like to see done at some future opportu-
nity. But, in the first place, he says distinctly, in the summing-up of his
letter,—* the time has now arrived for the change,” and in the next place, it
must be borne in mind that, if Sir Ashley Eden did not mean that the
question should be taken up at an early date upon his proposal, he had a
perfect opportunity of saying so ; because by asingular coincidence, marking
the high respect eatertained for that distinguished man by Her Majesty’s
Government, he went straight from the Government of Bengal tc the Council
of the Secretary of State at home ; he was a member of that Council when our
proposals were submitted to and sanctioned by the Secretary of State ; and,
therefore, if we had misinterpreted his views as my hon’ble and learned friend
appears to think, or, if we had acted hastily on his opinion, he would undoubt-
edly have said so ; and I cannot for a moment think that my noble friend
Lord Hartington would not have commuuicated the fact to me : he did not do
so. I should like to say one other word ahout Sir Ashley Eden. In the earlier
stages of this controversy, before a large number of persons took to using
strong language, they used language of a milder kind, and they talked about
this Bill as an ideal and sentimental measure. Now, I must say that, if ever I
came across a man in my life who was not remarkable for the sentimental side
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to his character, that man was Sir Ashley Eden. I do not think that I ever
knew a man less likely to be led away by vague sentiment or mere theory than
Sir Ashley Eden. Then, what did Government do P If they had been so very
keen to carry out this proposal; if they had been so very ready fo proceed
rashly in this matter, they would have had a very fair ground for acting at
once, in the mere fact that a man so experienced as Sir Ashley Eden had
recommended them to take that action. But they did nothing of the kind ;
they consulted the Local Governments on the subject, and the opinions of
those Local Governments are before this Council. I have heard it said that
those Local Governments felt themselves bound to give opinions which they
thought would be agreeable to the Government of India. Well, really, it is
needless on behalf of the Local Governments that we consulted—of men so
eminent as those who fill the office of heads of those Governments—for me to
reply to a charge of that description. The question was very carefully
considered by those Governments, and their“opinions are, with the single
exception of the Local Government of Coorg, in favour of amending the pre-
sent law. It is quil;é true that the Government of Madras were divided
among themselves, and that the opinion given in favour of the Bill was only
decided by the casting vote of the Governor of that Presidency. It is also true
that another gentleman, Mr. Howell, has given an opinion -which, if not
absolutely clear, must on the whole be regarded as unfavourable to this
proposal, but he reported as Commissioner of the Birars to the Resident at
Haidarabad, who advocaterd the principle of this Bill ; and, therefore, I am
strictly correct in saying that ali Local Governments, with the exception of
Coorg, were in favour of an alteration of the law, My hon’ble and learned
friend Mr. Evans said that the only Local Government that is really concerned
with this question at all is the Government of Bengal. But it was the
Government of Bengal which started the question. I do not observe,
however, that the European community in other parts of India appear
inclived to admit that they have nothing to do with this subject; and
I venture to think that all Local Governments have an interest in this
matter, and are entitled to speak upon it. Can it be supposed that those
distinguished men— many of them personal friends of my own—who are
at the head of Local Governments ; if they had anticipated—I will not say
danger, but—serious inconvenience, would not have advised me privately
that this was a measure that ought not to be pressed forward ? There are,
doubtless, in these papers differ:nces of opinion b tween diffierent Local Govern-
ments as to the extent to which this measare should go, just as there have
been differences among members of the Executive Council on the same subject.
My hon’ble and gallant friend the Commander-in-Chief says that, though he
supports the measure, he would confine it to District Magistrates and Sessions
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Judges. Sir Charles Aitchison, on the other hand, went further than any
other head of a Local Government ; and the measure as produced and brought
forward by the Government of India is one which has struck a mean
between these different proposals and which, on the one hand, does not go so
far as Sir Charles Aitchison recommended, and, on the other, goes somewhat
further than the reecommendations of some other Local Governments. Indeed,
as a matter of fact, the measure was drawn up mainly in accordance with
the amendments of the Code suggested in Sir Alfred Lyall’s letter. Now,
what was the next step taken with regard to this question? The next step
taken was that the Government of India sent a despatch to the Secretary of
State, Lord Hartington, lasi September, containing their proposals and
forwarding the papers now before the Council. Lord Hartington must have
reccived that letter late in September. It was upon the 7th of December
that, in an answer to that letter, he stated that he had very carefully consi-
dered our proposals in Council, and that he gavé: them his sanction. My
hon’ble and learned friend Mr. Evans alluded to the: fact that this circular to
Local Governments was not sent to the Government of Bengal. The course
taken on the occasion was in accordance with the practice generally pursued ;
and it is a perfectly reasonable and intelligible practice, followed by all the
departments of the Government of India. that. when one Local Government
originates a proposal on which the Government desires to consult other Local
Governments, the original proposal is sent round to those Governments, but
not sent back to the Government from which it, in the first instance, ema-
pated. The Bill was prepared and drafted in strict accordance with the pro-
posals sanctioned by the Secretary of State. Leave was given to introduce
it on the 2nd of February. It was brought in on the 9th of February ; and
the papers, containing the opinions of Local Governments, were circulated to
members of Council and given to the public at the earliest possible opportunity.
1 believe 1 am right in saying that they were circulated to members of
Council on the 12th February.

¢« That is the history of this transaction up to the introduction of the Bill.
And I turn now to consider what was the state of things in respect to the
position of Natives of India in the Civil Service of the Crown, with which we
had to deal. I am dealing now solely with the case of the Covenanted Civil
Servants. I leave aside the question of the Non-Regulation Provinces, which
is not material to the present argument. I say nothing of Cantonment
Magistrates, because my hon’ble and gallant friend the Commander-in-Chief
has explained that Cantonment Magistraies are almost invariably military
officers, and that no Native gentlemen are likely to be appointed to positions
of that kind. The question, therefore, we have to consider here relates to the
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Native members of the Covenanted Civil Service, because it must be borne
in mind that, although, in departmental pratice, it has been the custom to
describe the mmbers of the Covenanted Civil Service ad~itted under Lord
Lytton’s rules as members serving under the statutory rules, they are under
those rules themselves—rules approved by the Secretary of State, Lord Cran-
brook, and laid before Parliament—admitted to employment in Her Majesty’s
Covenanted Civil Service. These are the words of the rule as sanctioned by
thc Secretary of State and by Parhiament ; and, therefore, the persons with

whom we have to deal are the members of the Covenaated Civil Service.
Our proposal, I would just point out, is a very much narrower one than that

which was made in the year;1857, and to which Mr. Evans alluded. In that
year there were no Native members of the Covenanted Civil Service. The
proposal of 1857 would have subjected European British subjects to the juoris-
diction of all the Mufassal Courts of ¢very grade. The present Bill does not
go nearly so far. Well, what is the state of things with which we have to
deal now ? I have said that in 1857 there were no Native members of the
Civil Service at all. They have come in since ;—first, by competition, having
gone home and competed on equal terms with Englishmen, Irishmen and
Scotchmen, and won their way in that competition into the Civil Service ; and
recently under thc new systemjinangurated in the time of Lord Lytton. The
time has now arrived when some of these gentlemen have risen to high judicial
positions. Mr. Tagore is one, and T have been informed that Mr. Dutt has
also been raised toa similar office. Therefore, they are now beginning to
reach these positions, and the number of those who fill such appointments
must gradually and steadily increase. Mr. Miller asksin what have the times
changed since 18727 They have changed in this respect, that some of these
Native gentlemen have acquired these important positions, and others will go
on rising to them in increasing numbers in coming years. But the great,
change which has taken place in regard to this question from an administra-
tive point of view has heen that which was made by Lord Lyfton’s Govern-
ment in 1879, That change was made by the express order of the Government
at home : indeed, after the reiterated orders of successive Secretdries of State.
I am not about to express any opinion as to the mode in which these gentle-
men are now admitted into the Covenanted Civil Service under the rules of
1879. It inay be that these rules cen be improved. Nothing is more pro-
bable than that experience may show that they are capable of amendment.
But what we have to consider is, what is the position in which these rules place
‘the gentlemen admitted under them ? and what will be the effect of them as
‘time goes on? These gentlemen will rise in the Covenanted Service year by
-year, and they will be entitled to hold higher and higher offices as they advanoce,
until ultimately they will attain to the highest judicial offices helow the High
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Court. Now, it has been contended that the Local Governments, when they
spoke of Covenauted Civilians, only meant those who had got in by competi-
tion. I have no reason tosuppose that that is the case with any of the opinions
which have been expressed, because the words ¢ Covenanted Civil Service’
cover all the members of that Service. The ITon’ble Mr. Evans quoted
Mr. Elliott, the Chiel Commissioner of Assam, andhe said that Mr. Elliott onlv.
proposed that these powers should be conferred upon persons who bad got into
the Covenanted Service by competition. Mr. Elliott no doubt drew a distinc-
tion between the two classes ; but he said that he would extend the powers to
the second class when thev became District Magistrates or Sessions Judges.
Now, it secras clear fo me that, as these gentlemen in the Civil Service rise to
the higher appointments, especially to the appointments of District Macistrates
and Sessions Judges, increasing administrative ineonvenience must ensue
unless these additional powers are conferred on them. If they are to hold these
offices, it appears to me that inernvenience of a serious kind must arise as timc
goes on ; indeed, 1 shall have to show that ithas arisen already. The Hon’ble
Mr. Evans has said that what we ought to dois to give the best justice we
can to evervone in the country without giving rise to administrative incon-
venience. I entirely concur in that opinion, and I say administrative incon-
venience has already begun to be felt, and it will increase. That being the
state of things with which we had to deal, some of these gentlemen being
already in bigh administrative positions, and a still larger number coming on
from below, we felt it our duty to see in what way we could best remove this
administrative inconvenience, and, I must also say, the injustice to suitors
which would be caused by dragging them long distances over the country.

“I turn to consider what is the scope of the Bill. I have shown you that
the extent of our Bill is very much less than that of the Bill of 1857. Itis
very much less than that of the Bill brought in by Lord Dalhousie’s Govern-
ment in 1849. We have confined it to the strict necessities of the ease, and
the result of it would be that, if it were passed to-day, it would at once confer
jurisdiction over European British subjects upon only two persons in India;
and the number who would rise to that position during the next few years
might not exceed four or five. That statement supplies, as it seems to me,
the strongest argument against the proposal of the Government. It is said,
why do this now when it will only affect Mr. Tagore and Mr. Dutt ? Why do
this now, when, if there is administrative inconvenience, it is only in one or
‘two places ? and I admit that I am bound to meet that objection, and to
explain why the Government think that this is a convenient opportunity for
making the change.

“ But, before I do so, I must point out that, of course, that argument cuts
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both ways. If the scope of the Bill is so very small, then it scems unot
altogether reasonable that it should have been encountered by such violent
opposition. In stating the reasons why it appears to me to be desirable to inake
this change now, rather than to postpone it until the appointment of a much
larger number of these gentlemen to high judicial positions, I desire tn deal
with this question strictly from a practical point of view. I am not going
upon this occasion to enter into any examination whatever of any claim which
these Native gentlemen may have to exercise this jurisdiction; but, at the
same time, I cannot but ask members of this Council to consider whether—I
do not speak now of justice or generosity—it is politic, if there be not an over-
whelming necessity, for us to impose on these gentlemen restrictions which
sensitive men would naturally feel ? These men, it must be admitted, are the
pick and cream of our Native Civil Service ; those who are now in this position,
or are about to enter info it, have won their way through a keen competition
at home, and secured their position through their own ability. Under Lord
Lytton’s system, by which, for the future, at least one-sixth of the whole
Covenanted Service will in course of time consist of Natives, we shall have to
rely more and more, year by year, on the devotion and loyalty of these gentle-
men. I think the question of policy is not undeserving of the consideration of
this Council ; but I pass from it to the practical question. My hon’ble friend
Mr. Gibbs has shown you to night that the idea that administrative
inconvenience may arise is not an imagination or a theory ; he has pointed out
to you what are the circumstances in regard to Mr. Tagore, the Sessions Judge
of Karwar; and he has explained that, if certain railway works which, he says,

are likely to commence there are opened, they will bring European British
subjects in considerable numbers into that district. If these persons are mot

tried by the Sessions Judge, they will either have to besent by sea to Bombay,

or have to march 80 or a 100 miles through a district which at many times of

the year is very injurious to health. This constitutes a real administrative
inconvenience, and it implies, not only an inconvenience to the administration
of justice, but also a considerable hardship to the suitors and witnesses con-
cerned. And it is surely clear that, though there is not at the present moment;
an irresistible necessity for introducing this measure, as Lord Lytton’s system

develops an irresistible necessity will arise. When you have one-sixth of the

Civil Service composed of Natives, it will be impossible to maintain the present

restriction. Therefore, what we had to consider was—is it better to wait unti}

this necessity becomes overwhelming and irresistible, or is it better to introdace

the system now? I confess it appears to me that it is far wiser, and far more

in the true and substantial interests of those over whom this jurisdiotion is

exercised, that it shuald be iutroduced now, when the persons who would
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obtain the powers are very limited in number ; when the circuinstances under
which they enter the Civil Service insure their ability and character ; and when
all their proceedings can be carefully watched. Being few in number, it will
be easier now than afterwards for the attention of the Loeal Governments and
the publie to be directed to their proceedings ; and, being the men they are,
it seems to me that they would be likely to seta good cxample and give a good
tone to those who come after them. I hold it, therefore, to be wiser to intro-
duce the measure now gradually, cantiously and tentatively, than to wait till
the change is forced upon us by necessity, and the powars which are now to be
given only to a few men have to be given suddenly toa very inuch larger
number of Native Civil Servants. This is the ground upon which I thought
that the time had come when this change cocld best be made. The truth is,
that the opposition to this Bill is in reality, not so much aun opposition to this
particular measurc, as an oppassition to the dectared policy of Parliament
about the admission of Natives to the Covenanted CivilService. That policy
has been a deliberate policy ; it commenced many yearsage, and has been
enforced steadily from time to time. It is not a policy of my invention or of
the invention of the present Government at home "or here; it is the policy of
Parliament. What does Lord Cranbrook say upon that subject, writing to
Lord Lytton’s Government on the 7th of November, 1878 ? He says—

¢ The broad policy was laid down by Parliament so long ago as 1833, that no Nutiv:
shall, by reason of Lis religion, place of birth or colour, be disablel from holding any office ;
and Her Majesty’s gra jous Proclamation in 1858 announced her will that, as far us may be,
“ our subjects of whatever race or crecd be tmpartially admitted to offices in our service, the
duties of which they may be qualified by their education, ability and integrity duly to
discharge”.’
“ And he goes on to say—
¢Since that period several of my predecessors in oflice, and especially Lord Halifax,
Sir Stafford Northcote, the Duke of Argyll and Lord Salisbury, kave pressed upon the atten-
tion of the Government of India that the policy of Parliament, enforced as it was by the
Royal Proclamation, was not to remain a dead-letter, and two Acts of Parliament were passed
to give further effect to it. But, as your Fxcellency justly observes, all endeavours hitherto
to deal with this question on a salisfactory basis have proved unsuccessfal. It is gratif ying
to observe that your Leordship’s elaborat: treatment of the subject will enable a practical
course to be taken, that will prove, it may be hoped, both beneficial to the State and satis-
factory to the natural aspirations of the educated Natives of India.’

“That is said, not by me, but by Lord Cranbrook ; and I cannot doubt
that, if that policy is now applied under the rules laid down by Lord Lytton’s
Government in 1879, and is carried out as he proposed, an alteration of the
law in the direction in which this Bill goes is inevitable at no distant time. -



232 CRIMINAL PROCEDURE CODE, 1882, AMENDMENT.

Tihe Government of India have not the power, if they had the inclination,
which certainly I have not, to withdraw from that policy ; and Lord Cran-
brook very distinctly tells us that, in his judgment, Parliament will .uot with-
draw frum it. Lord Lytton’s original proposal was that, when he established
a separate Native Service, permission to Natives to compete for the Civil Ser-
vice in Englaud should be witbdrawn. What Lord Cranbrook says on that
rubjeet is this—

‘ But your proposal of a close Native Service, with a limited class of high aprointments
attached to it, and your snggestions that the Covenanted Civil Service ~hould no longer be
open to Natives, invoive an application to Parlisament whiech would have no prospect of suc-
cess, and which I certainly would not undertake. Your Lordship has yousself observed that
no scheme could have a chance of sanction which included legislation for the purpose of re-
pealing the clause in the Act of 1833 above quoted ; and the obstacles which would be pre-
sented against any attempt to exciude Nasives from public competition for the Civil Service
would be little less formidable.’

“ Therefore, it appaars to me to be evident that the intention of Parlia-
ment has teen to admit Natives more and more largely into the Covenanted
Service ; that stops were taken in 1879, after a considerable delay and frequent
injunctions from the Secretary of State, to carry out that intention more fully ;
and that the result has been, as I have stated, that we have now to deal with
a statc of things in which, before many years have elapsed, it will be, as I
have said, simmply impossible, on account of administrative inconvenience, to
withhold powers of this description from the higher ranks of the Coveuanted
Native Service. The Hon’ble Mr. Evans Fas said that he could not admit
the force of the argum=nt that because Presidency Magistrates had power tq
try Europeans, therefore, similar powerssuould be given to Native Magistrates
in the Mufassal. Tadmita cousiderable portion of the argument of my hon’ble
friend, but he must allow me to say that the fact that Natives of India have
been trying Earopeasus for a considerable number of year: in Calcutta and
Bombay is a conclusive argument against the theory that Englishmen have
a constitutional rizht to be tried by Englishroen only. No one is more con-
vinced thanI am of the advantage of having a case argued before a Magis-
trato by trained lawyers; and I would not for a momexnt think of 'underrating
its importance. Nevertheless, T was rather struck with what I saw in a
Bombay newspaper this morning. It certainly did seem rather curious, after
all that has been said on this subject, to find that certain European gentle-
meu, composing what is called the Salvation Armay, are bsing tried at this
wmoment in Bombay by Mr. Dossabhoy Framjee. Their religious feclings arc
very intimately involved in the case which is being tried by that Native
Magistrate. I did not intend to bave said anything about the past history
of this question, because, as I have mentioned before, my main object
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has been to cxplain the reasons which have indnced the Government t:n
bring in this Bill. But Mr. Evans has spoken with persenal knowledge of what
was called the compromise of 1872. On that point I would say this. There may
have been a compromise between the members of the European commauniry amnd
the members of the Sclect Committee Of that I know nothing, although | have
not the least doubt that the Ilon’ble Mr, Evans has stated exadtly what oceur-
red; but it is perfectly obvious that that compromise eanuot have been a com-
promise with the Government,; beeause, if it had been, then Lard Napier of
Merchistoun, Lord Napier of Maedala, 8ir Richard Temple, Sir Georeo Camp-
bell and Mr. Barrow Ellis could never for a moment have given their support
to an amendment inconsistent with it. My hon’ble friend Mr. Ilbert, in the
speech with which he commenced this discussion, pointed out that all the
safeguards now possessed by Euaropeans, and all the special privileges now en-
joyed by them, were lett standing by this Bill, except. the single one of being
exempted from the jurisdiction of Magistrates who are not European British
subjeets. 'T'his Bill does not touch the rest of these safeguards; and the Gov-
crnment. has not the least intention of submitting any proposals now or here-
after, certainly not so long as I am here, with the view of interfering with
those privileges. But there is another matter which I look upon as in some
respects a more important safeguard, and that is the power of supervision
excrcised by the High Court over all the Courts below. What would be the
result if a Native Magistrate trying an European acted towards lLim in an
unjust manner ? If the case came before the High Court, or if they even heard
of it, they would be able to call for the proceedings, and the consequence
would be to deprive that gentleman of the position which he might have so
abusrd. That is the history of this measure, and of the grounds upon which
it was introduced, and of the extent to which it goes. I know very well that
a great Ceal has been said, as is always said when changes are introduced,
ahout this being the thin end of the wedge. I can only say that, so far as
this question is concerned, it is not the thin end of the wedge, and that this
measure represents the final views of the present Government in respect to
changes regarding this portion of the Criminal Procedure Code. Passing from
the history of the ccurse we have taken and the motives which have actuated
us, I may now state that we are perfectly ready to listen to reasonable remon-
s'ranges, to statamogts of fast, ail to logitimate arguments.  But neither this
por any other Government that wili ever exist in India will, T hope, listen to
vialence, to exaggeration, o misrepresentatisn and, least of all, (o menace. T
is perfecrly natoral that those whose interests ave affected hy this Bill, that.

thosc who would lose under it a privilege to which they evidently attach a

great valae, should bring their views on the subject before the Government,

and should press them carnestly upon their attention, I should be the last man
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to complain of that being done, and I should be the last man not to give to
such representations the fullest and most careful consideration ; and those who
arc animated by the dread, which has been expressed in many quarters, of the
results of this measure, may rely upon it that a fair representation of their
opinions, supported by good arguments, will cnlistened to with the greatest
attention. It is, of course, true that in this, as in every other, question with
which the Government of India has to deal, it is obliged to take a wider view
than that confined exclusively to the interest of any single class of the commu-
nity ; but it is also true that any spesial class of the community, which is
specially affected by any particular measure, has a right to bring its views
befere the Gevernment, and to expect that those views will be fully and care-
fully examined. I will not allude on this occasion to the character of a great
dea! of the oppasition which has sprung up to this Bill, or to the means by
which that opposition has been to a great extent conducted; I will say
nothing of the charges which have been made against myself, or of the syste-
matic misrepresentation of my feelings and objects in regard to this and other
measures. I pass that by; but I can truly say that it is a source of deep
regret to me and all my colleagues to observe the diffirence which has in this
matter sprung up between the Government and, I admit, a very large portion
of the European community, especially on this side of India. I do not know
whetuer anything that I can say will tend to mitigate the bitterness of the
controversy or to induce calmness ; but if the vehemenc: of feeling is due in
any degree to a misapprehension as to the scope of the Bill or the course
which the Government intended to pursue in regard to it, or to a fear that we
have ulterior designs which we never have entertained, then it is possible that
this discussion may have done good. It is only right that it should be remem-
bered that the Government never had the smallest idea of hurrying this Bill
through the Council. They proposed to deal with it deliberately, and to afford
the amplest opportunity for the representation of opinion in regard to it. It
will be observed that it was before any such representations had reached the
Government, and, therefore, before it had been in their power to consider
them, that the proceedings which have been adverted to were adopted. This
Bill will now, in accordance with the usual practice, be sent to the various
Local Governments, and they will have an opportunity of recording their
views upon it. These views will be sent up in due course, after careful exami-
nation by the Local Governments into all the circumstances of the case,
for the consideration of the Government of India; and we shall then give
to the observations of the Local Governments and of the public which may
have reached us in the meantime, the fullest weight and the most deliberate:
consideration. I frankly say that with those who desire, if any such there
be, to retain the distinction which this Bill proposes to remove, merely
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because it is a mce.distincticm, I have no sympathy whatever. To arguments
which are inconsistent with the declared policy of the Crown and of Parlia-
ment it would be contrary to my duty to listen ; but to fair reasons, urged
in a manoer to which the Government can give heed, the ears of myscll and
my colleagues will always be open on this and every other question. I observe
that the opponcnts of this Bill speak of appealing to the House of Commons.
I am the last man in the world to object to such a course being taken. To the
decision of the House of Commons both parties to this controversy must bow-
I did not think I have anything more to add now by way of explanation of
the views of the Government. I have kept myself clear of controversy, becausc
I wish to hold myself perfectly open to consider the arguments adduced on
both sides in this debate. If I bad thrown myself into this controversy, it
might fairly be objected that I had not reserved to myself rcal freedom to
consider those arguments. I have shown that this measure was recommended
to the Goverament by Sir Ashley Eden, the Lieutenant-Governor of Bengal ;
that its principle has been approved by all the other Local Governments in
India, with the exception of that of Coorg ; and that it has been very care
fnlly considered by the late Secretary of State for India, Lord Hartington, in
Council and sanctioned by him. I have recalled to the recollection of the
Council the circumstances in which we stand at this moment, and those in
which we shall stand in no distant future, with respect to the position of the
Native members of the Covenanted Civil Service. I have pointed out how
very limited the immediate effect of the Bill will be, and have stated the
reasons which induce me to think that it is wiser to make the proposed change
now, when it can be brought into operation gradually and cautiously, than to
wait until administrative necessities and justice to suitors compel the Govera-
ment to introduce it suddeniy and extensively. Lastly, I have expressed thae
perfect readiness of the Government to consider and to weigh any remonstran-
ces which may be made against this Bill, provided they are supported by argu-
ments which are consistent with the policy of Parliament. The Government
do mnot propose to take any further steps in this matter now, and ample time
will thus be afforded for the deliberate examination by Local Governments,
by tbe Government of India, and by the Government at home of any repre-
sentations which may be made to them in connection with this measure.”

The Motion was put and agreed fo.

SUCCESSION CERTIFICATE BILL.

Major the Hon’ble E. BARING asked for leave to postpone the motion for
leaye to introduce a Bill to amend the law relating to certificates granted under
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Act XXVII of 1860 (4n Act for facililating the collection of debis on succes-
sions, and for the security of parties paying debts fo the representalives of
deceased persons.)

Leave was granted.

Major the Hon’ble E. BARING also asked for leave to postpone the intro-
duction of the Bill, and the motion that the Bill and Statement of Objects and
Reasons be published in the Gazette of India and in the local official Gazettes

in English and in such other languages as the Local Governments might
think fit.

Leave was granted.

The Council adjourned to Monday, the 12th March, 1883.

R. J. CROSTHWAITE,
Additional Secretary to the Government of India,

Legislative Department.
Caicura ;

The 9th March, 1883,
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