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Abstract of the Proceedings of the Council of the Governor Gemeral of India,
- assembled for the purpose of making Laws and Regulalions under (he
provisions of the Act of Parliament 24 & 25 Vic., cap. 67.
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Tlu} Council met at Government ]Ipuse on Wednesday, the 4th March, 1885.
PREBENT :

His Excellency the Viceroy and Governor General of India, k.P., 6.C.B,
G.C.M.G., G.M.8.I., @.M.LE,, P.C., presiding.
His Honour the Lieutenant-Gevernor of Rengal, K.C.8.1.,C.1.E.
His Excellency the Commander-in-Chief, 6.c.n., c.1.x.
The Hon’ble J. Gibbs, ¢.8.1., C.LE.
+» Lieutenant-General the Hon’ble T. F. Wilson, c.n., C.LE.
The Hon’ble C. P. Ilbert, c.I.E.
The Hon’ble Sir 8. C. Bayley, K.0.8.1., C.LE.
The Hon’ble T. C. Hope, €.8.1,, C.LE,
The Hon’ble T. M. Gibbon, ©.1.E.
The Hon’ble R. Miller.
The Hon’ble Amir Alif.
The Hon’ble W. W. Hunter, LL.D.,C.5.1., C.LE.
The Hon’ble H. J. Reynolds.
The Hon'ble Rao Saheb Vishvanatha Narayan Mandlik, c.s.1.
The Hon’ble Peéri Mohan Mukerji.
The Hon’ble H. 8t.A. Goodrich,
The Hon’ble G. H. P. Evans.
The Hon’ble Mah4rdjd Luchmessur Singh, Bahddur, of Durbhunga.
The Hon'ble J. W. Quinton.

BENGAL TENANCY BILL.
The ndjourned debate on the Bill was resumed this day.

The Hon'ble the MagArA3& or DurBUNGIA said :—* The Council will per-
haps permit me to make one or two general observations upon the amendments
' which stand in my name. I have determined to withdraw a very considerable
number, because I am unwilling to take up the time of the Council in urging
amondments which I sce from the course that the debate has taken would haye
very little chance of being accepted. The remaining amendments are, I think,
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reasonable ones, and such as I may fairly hope this Council to accept. ‘T'he Bill,
as Your Lordship is aware, has made very serious inroads on the rights and
privileges of the zamindirs. A very general but most erroneous impression pre-
vails that the Select Committee have made great concessions to the zamfndérs.
The zamindérs are certainly indebted to the Belect Committee for resisting
certain novel proposals, which, as the hon'ble member in charge of the Bill has
told us, were urged with all the authority and ability of the Government of
Bengal. But it is difficult to understand how the successful resistance of
these proposals can be considered as conceesions to the zamindéirs. There is
hardly a clause of the Bill which does not change the law to their disfavour.
Now the object of my amendments is not to ask for concessions to the zamin-
dérs, but to maintain the existing law as it stands at present. Those who
advocate change are bound to show the necessity of the proposed innovation.
Where serious alterations have been made in the existing law, and where these
alterations could only be carried in the Belect Committee by a narrow majorivy,
this Council ought, I conceive, to reject such alterations, unless their neces-
sity is clearly and conclusively shown. I hope therefore that the Council will
give to me a fair and impartial consideration, and that, as moderate men, you

will vote for the mnintenance of the existing law, unless you are satisfied of
the absolute necessity for innovation,” "

The Hon'ble the MauARLJX oF DURBHUNGA then by leave withdrew the
following amendments :—

That in line 1 of section 1, clause (2), of the Bill, after the words “ on
such date” the words and figures “after June, 1885 be added. .

That in line b of clause (3) of the same section, for the words * Town of
Calcutta’ tho words “ limits of any Municipality ”* be substituted. _

That in the same clause, after the words * the Division of Orissa” the
words * the Division of Bhagulpore’ be added.

That in the same clause the words “the Division of Chittagong ™ be
added.

That in the same clause the words “ the Division of Dacca” be added.

That in the same clause the words “the Division of Rajshahye'* bo added. .
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That in the same clause the words * the Presidency Division ” be added.

“That in lines 8 to 12 of the same clause the words “and the Local Go-
vernment ’’ to the end be omitted. -

_ That to the same clause tho following proviso be added :—

* « Provided that, in case the greater portion of an estate is situated in a tract to which
this Act does not apply, the whole of such an estate will be deemed for the purposes of this
“Act to be included within such excluded tract.”

The Hon'ble the MARARAJA OoF DURBHUNGA moved that to clause (8),
section 1, the following further proviso be added :— ** Provided that this Act
shall apply only to land which is the subject of agricultural or horticultural
cultivation, or is used for purposes incidental thereto.” He said :—

“ MY Lorp,—The entire justification for this measure of legislation, it may
begranted, has been the supposed necessity of strengthening the position of
the cultivator. The Act now in force, Act VIII of 1869 (B. C.), and its prede-
cessor, Act X of 1869, which we now seek to supersede, did only apply to
lad which was the subject of agricultural or horticultural cultivation, or
was used for purposes incidental thereto. If hon’ble members will turn to
Bébd Jogendra Nath Maulik’s edition of Act VIII of 1869 (B. C.), they
will find the following proposition established by the decisions of the High
Court, namely, that Act X was not intended to apply to any land except land
of which the main object was cultivation; that the occupation intended
to be proteoted thereby was occupation of land considered as the subject of
agricultural or horticultural cultivation and used for purposes incidental thereto,
such as for the site of the homestead, the raiyat or mali’s dwelling-house. It
did not include occupation, the main object of which was the dwelling-house
itself, and where the cultivation of the soil, if any there were, was entirely
subordinate to that; that lands leased for the purpose of building a house or a
church were not the subject of the legislation of the Act of 1859, and therefore
no right of occupancy could be acquired thereunder in such holdings; that
no righf of occupancy could be acquired in a julkur by a tenant in possession
for a series of years; that the provisions of that law did not apply to a tank
used only for the preservation and rearing of fish; that a right of occupancy
was,not aoquired in a tank when a tank was the principal subjoct of the lease,
and only so much land passed with the tank as was necessary for it, namecly,
for the banks; but where the land was let for cultivation, and there was a tank
upon it, the tank would go with the land, and if there was a right of oceupuncy
in the land, there would be a right of occupauncy in the tank as appurtcnant
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thereto. I submit, my Lord, that my amendment fairly summarises the
result of all these decisions, and should therefore be accepted as a re-enactment

of the present law. 1In the Digest, Mr. Field attained the same goal by the
following definition of the term ‘land’:—

¢ Land, when applied toland cultwated or held by a raiyat, means land used or to be nsed
for agrioultural or horticultural purposes. [Ezplanation.— Bastu,or homestend land, is land mzed
for agricultural purposes when it is occupied by & raiyat if the rent of such fasu land n'
payable to the same landlord under whom such raiyat holds his cultivated land.”

“ Tt is true, as has been observad by the Hon’ble Law Member, that
the chapter treating of leases in the Transfer of Property Act of 1882 applies to

all leases excepting leases for agricultural purposes, but the language of the
117th section of that Act is very peculiar :— '

¢ None of the provisions of this chapter apply to leases for agricultural purposes, except. in
80 far as the Liocal Government, with the previous sanction of the Governor General in Counail,
may, by notification published in the local official Gassile, declare all or any of such provisions. .
to be so applicable, together with, or subject to, those of the local law, if auy, for the time

being in force. 8uch notification shall not take effect untxl after the expiry of six months from o
the date of its publication.’

“ My Lord, T am unwilling to allow a matter of such importance to be at .
the mercy of notifications in the Gazette, and I would, therefore, ask this
Hon’ble Council to re-enact the provisions of the present law. I had
already, in suggesting a previous amendment, gone some way into the ques-
tion. To a certain extent they overlay each other. The previous amendment
which I had intended to move was to save all lands within the municipal limit
from the operation of this Act, irrespective of the object of the occupation.
The object of the present amendment is to exclude sll land in non-agricultural
occupation, wherever situate, from the operation of this law. In the majority
of instances the result would be the same, for the principal object of holding
within municipal limits is not agriculture or horticulture, and similarly, on the
other hand, in the open country the majority of holdings are agricultural. But
in eifher caso the change would be a fair recognition of a part of the existing
law in favour of landlords, which I do not think has been the object of serious
complaint, which professedly is outside the scope of the present logislation, and
to which the principal reasons assigned in favour of this legislation are wholly '
inapplicable. I am glad to find that this was a subject which drew the atten-
tion of our hon’ble Collcague, Mr. Goodrich, in the course of the debate
upou the motion of the hon'ble member in charge to take this Bill into
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consideration ; and I have no doubt that on a little reflection this amendment
will commend itself to the approval of your Lordship and of the other members
of this Hon’ble Council. We are legislating now, be it remembered, for the
cultivators of the soil, and not for the labourers of towns, who have no interest
in land, and by the custom of the country as much as by the laws of
political economy the owner of land in the midst of urban populations, as
well as the proprietor of land used for non-agricultural purposes, had made
what terms he chose with the occupants under him without at all entailing
those risks of administrative difficulty which we are told justify this new de-
pn.r{;.ure from tho ancient custom and land law of the country passing by the
name of the Bengal ‘]..‘enancy Bill.”

The Hon’ble BABG PeArt MonAN MUKERJI said :—*“I beg to support the
. amendment which has becn just made. I think that it is in the interest of
. the.whole country that a law which is intended to simplify and regulate the
relations between landlords and tenants should be confined solely to lands
which are held for agricultural or horticultural purposes. The Council will be
pleased to observe that both Acts X of 1859 and VIII of 1869 extended to the
whole of the territories under the Lieutenant-Governor of Bengal, and yet
nevertheless the High Court has repeatedly held, both in Full Bench and in
Divisional Benches, that neither of these laws extend to municipalities. That
being so, I submit it is very desirable that the proposed law should not concern
“itself with lands which are held simply for dwelling-houses, or for purposes
of manufactories, hits or markets, and not for agricultural and horticultural

purposes.”

The Hon’ble MR. REYNoLDS said :—*“ I cannot support the amendment,
because it seems to me to go much further than is justified by the existing law
"or the facts of the case, and because I think that if it is carried it will have the
result of nullifying, in a great measure, the Bill now before the Council. The
question of the use of land for agricultural or horticultural purposes was
discussed with much learning by Mr. Justice Ficld in his note appended to the
Report of the Rent Law Commission, dated 29th December 1879, and tho
Commission which [discussed the matter were very guarded in the language
they used. They said in paragraph 11 of their Report that ¢certain portions
» of Act X have been construed to apply only to lands used for agricultural or
liorticultural purposes. Whether the remaining portions are limited in their
application is a broad question which has never been settled.” And they went
on to say that ‘it has never becn doubted that tho rents of tenures are recover-
b
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able under these Acts (X of 1859 and VIII of 1869), a.ud these commonly includs
much more than land used for agrioultural purposes.’ And consequently the
Rent Law Commission in their draft Bill introduced a specm.l definition of ¢land’
which they extended to certain portions of the Bill, with reference to land
other than agricultural or horticultural. It has been said that there .are
certain decisions of the High Court showing that Act X of 1859 did not apply’
to non-agricultural lands. With reference to this, it must be remembered that
Act X of 1859 was not substantive law, but merely a Procedure Act. - But
there is & further objection which goes to the root of the question, and that
is, that if the amendment were carried it would have the effect of excluding
from the operation of the Bill not merely all waste lands, but all lands not
actually under cultivation at the time the question might be raised. It would
leave it open to a landlord to contend that a raiyat’s right of occupancy did not
extend to those lands of his holding which were not actually under cultivation:

at the time. It is, in my opinion, better for the Council to leave the questioh
to be decided by the Courts.”

The Hon’ble Me. Aufr ALfsaid :—* I would have been inclined tosupport -
the amendment if it had been differently worded, but, as has been pointed out -
by the Hon'ble Mr. Reynolds, if the amendment is carried it will exclude
from the operation of the Act such lands as are used for the time being for
grazing or pasturing purposes, and waste lands let to a raiyat with other-
lands for purposes of cultivation. Of course, I perfectly understand the reason
which induced the Hon'ble the Mah#réjs of Durbhunga, and the Hon’ble Bﬂbl&
Peéri Mohan Mukerji, to endeavour to exclude from the operation of the
Bill such lands as were used for manufactories and building purposes. By -
allowing the section, however, to remain as it is, we avoid greater risks than -
. those the amendment proposes to cover. If any difficulty arises in its practical .

application, the question will have to be viewed on the broad basis of expediency.
I think the amendment will give rise to difficulties unless the wording is’

sufficiently widened to include other lands besides those used for agricultural
and horticultural purposes.”

The Hon’bls Sir Srruant Ba¥iLEy said:—The Council has to deal
with this amendment as it stands. The Hon’ble Mr. Reynolds has pointed out
that it will have the effect of limiting the raiyat’s right of occupancy, as’ he
would thercby lnse the right as to all waste lands and lands not used for
agrioultural and horticulturnl purposes. I may point out also that the effect-
would be to remove from the scope of the Bill, which deals with tenures
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generally, all such parts of a tenure a8 may be used momentarily for other
purposes than agriculturc or horticulture. It is much safer to trust to the
Courts to apply the law to these cases. I therefore entirely support the

Hon’ble Mr. Reynolds’ objection.”

« The amendment was put and negatived.
The Hon’ble the MauArAJX or DurRBHUNGA by leave withdrew the

following amendments : —
That for clause (7) of section 3 of the Bill the following be substituted :—
# ¢ Tenure’ means the intercst of a person holding immediately or mediately under
a proprietor and above a raiyat.”

That,in line 2 of clause (16) of the same section, after the words * an y
other officer ” the words “ of not less than ten years ’ standing ” be added.

That in line 2 of clause (17) of tho same section, after the words * any
officer ** the words  of not less than ten years’ standing ” be added.

T]ie, Hon'ble BApG PEArt MorAN MUEERJI moved that sub-section (5)
of section 5 be omitted. He said :—

¢ The sub-section runs thus :—

¢ Where the area held by a tenant exceeds 100 standard bighds, the tenant shall be
spresumed to be a tenure-holder until the contrary is shown.’

L Hon’i)le members are aware that the practice of éxchnnging written
engagements between the tenant and his Jandlord did not heretofore obtain
in these provinces to a large extent. The result of the presumption would,
therefore, be in most cases to convert raiyats holding more than 100 bighds
of land into tenure-holders. By the operation of the rules of succession the
country would soon be presented with the spectacle of tenure-holders pos-
sessing only 15 or 20 bighds of land, and following their own ploughs
in the fields. Baut other and more serious consequences would also follgw such
a conversion. Before the question, whether a man is a raiyat or tenure-holder,
is judicially determined, the status and rights of his sub-raiyats would
remain in great uncertainty, and the Courts would find the greatest difficulty in
determining what provisions of tho law would apply to cases of ejectment or
enhancement of rent instituted by him; whether, for instance, his sub-raiyats
should be trcated simply as sub-raiyats or as occupancy-raiyats. In every suclh
sait the Court must bring in the zgamindér as a party, and decide the prelimi-

-
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nary question before it can proceed with the actual merits of the case. Gl,'eﬁgt
difficulty would also arise in determining the rights of parties. When a
zamindér wishes to make an improvement which émbraces the lands of such
a raiyat along with the lands of other raiyats, would the tenure-holder in posse
be entitled to claim to make the improvement himself ? The Bill provides
for no such case. The same complications will arise when such a raiyat wants
to establish a mart or make manufactories on his land. Viewed in whatever

light, it is clear that this rule of presumption would lead to enormous
litigation.” o

The Hon’ble 1 8TrUART BAYLEY said :—* I must point out to the Council
that the effect of the presumption has been greatly misapprehended by the last
speaker. It is not the case that its effect would be to convert raiyats holding
more than 100 bighds into tenure-holders. Apparently what he objecis to really
is not the presumption but the attempt to assist the Courts in deciding
whether & man is a tenure-holder or a raiyat at all. The question at issue
in the first instance is whether a man is a raiyat or a tenure-holder: well,
all that he said about the landlord being dragged into Court depends upon the
uncertainty the Court would feel as to whether a man is a tenure-holder or a
raiyat. If you cut out this presumption the uncertainty rémains; the landlord
would be just as much dragged into Court as before. Consequently the reten-
tion of this presuh:ption would make no difference, so far as the necessity of
the landlord being a party to the suit was concerned. There was, however, &
real reason for the presumption, and it was this. The question has constantly
to be decided both by Courts and by Settlement-officers whether a man is a
raiyat or a tenure-holder. Now, we do not absolutely define a tenure-holder,
but we describe him as a person primarily who has acquired from a proprietor.
or from another tenure-holder a right to hold land for the purpose of collecting
rents, or bringing it under cultivation by establishing tenants on it, and we de-
soribe a raiyat as primarily a person who has acquired a right to hold land for
the purpose of cultivating it himself. The first thing then which tho Court has
to do is to ascertain whether a man is a tenure-holder or a raiyat. If the land
was givon for the purpose of collecting rents, then he is a tenure-holder. We
toll the Courts the first thing they are to look to is local custom, but local
custom may not always bo sufficient to guide them, and then they have to
ascertain what was the original object of the tenancy. There is still some
difficulty, and it is one which experienced officers tell us it is essential the Courts-
should be able to decide. Well, in that case we fall back on the arbitrary pre-
sumption derived from the area of tho holding. It will, I suppose, be admitted
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that in nine cases out of ten, where a man takes 100 bighds of land, he cultivates
it through others, and only cultivates a small portion of it directly. The general
‘consensus of opinion is that the standard is more than fair. Ilaving thus ex-
plained how the presumption will work, I would ask the Council to consider
bhow far it is reasonable to say that it would convert every raiyat into a tenure-
holder. It will do nothing of the kind. It will in cases of real doubt give
the Oourts that assistance of a presumption which has already been decided by
the High Court to be in principlo a presumption by which the Courts should be
éu'ided. It will not really go beyond this, Then there is a point made in the
dissent of the Ion’ble Mr. Gibbon that we ought to include sub-letting in the
presumption. The difficulty is this, that if o man soblets only one or two
bighés of land out of 100 bighds, that has no bearing on the original question
the Court has to look to. Unquestionably if he sub-lets a large portion of his
holding, then the Court will take this as an indication of the probability that he
gov’it for the purpose of sub-letting ; but this peints not to basing the pre-
sumption on some portion, however small, qf the holding being sub-let, but
rather to drawing an arbitrary line and basing it on the sub-letting of a half, a
quarter, or three-quarters of the holding. This the 8elect Committee objected
to as improper in itself, and as introducing an element into the litigation
which is particularly difficult to prove. Leaving the presumption as it is, based
on area alone, we thought the Courts would always be able to take the facts into
consideration. On the contrary, if you clog it with the condition that there
must be an arbitrary proportion of area which must be sub-let, you put the
Court into the difficult position of finding out exactly what proportion is sub-
Jet, and this is not easy to prove, while it is on the other hand a condition which
the raiyat can very easily evade. I therefore hope the Council will see tlieir

way to uphold the section as it stands.”

The Hon’ble ME. Evaxs said :—“I agree with the hon’ble member in
charge of the Bill. The quostion whether & man is a tenure-holder or a
raiyat is often very difficult to decide owing to the difficulty of obtaining proof
as to the original conditiony of the tenure or holding when it is ancient. It
being & matter of fact—so far as we can ascertain—that the majority of per-
sons holding over 100 bighés are tenure-holders, it was thought right by the
majority of the Select Committee to lay down a rule for the guidance of the
Courts in cases in which no satisfactory evidence was forthcoming as to the
nature of the tenure or holding. That rule is that, until ovidenee to the contrary
{8 given, every holder of over 100 bighds shall be treated as a tenure-holder.
But if it is the interest of cither party fo rebut this presumption, they are -at
full liberty to do so. Tho scction has no further cffect than this and is T vhink

useful and fair.
¢
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The Hon’ble Mz. REYNoLDS said :—* I wish to add my testimony to what
has fallen from the hon’ble member in charge of the Bill. Speakingasa mcmber_ .
of the Board of Revenue, I can say from my experience that no question has been
more unsettled and has given more trouble than the question of whether a
tenant is & tenure-holder or a raiyat, and in reference to this class of cases the .
law would give some sort of guidance in coming to a conclusion.”

The Hon'ble Mr. Gipsox said :—* I will support the amendment, nlthough” .
1 cannot agree with the reasons adduced by the hon’ble mover in support of tlie..-{-
motion. In fact, I think the answer given by the hon’ble member in charge of =
the Bill is absolutely correct as far as'it goes. Butat the same time I cannot
agree with the hon'ble mover in his view of the probable effect put on the section.
I agreoe to the amendment of the section, because it is absolutely wrong in
principle and contrary to fact. Under the Bill a tenure-holder means
primarily a person who has acquired land for the purposes of collecting rents,
or bringing it under cultivation by establishing tenants on it: a raiyat means
primarily a person who has acquired land for the purpose of cultivating . 1t_
himself or by members of his family or by hired servants.

“ The question as to whether a tenant is a tenure-holder or a raiyat is one
which depends not on the area of the holding but on -the conditions and purport
for which it was acquired. .There are many tenures of less than 100 bighés,
and many occupancy-holdings of over 100 bighfs. A dispute may arise as to
whother a tenant is & tenure-holder or occupancy-raiyat, between a proprietor

and tenant, between a tenure-holder and occupancy-raiyat, and between an
ococupancy-raiyat and his sub-tenant.

“It may at one time be to the interest of the tenure-holder, with a view to
obtain a permanent tenancy, to declare himself to be a raiyat ; it may be to the
interest of an occupancy-raiyat to attempt to acquire the position of a tenure-
holder. When deciding whether o tenant is a tenure-holder or occupancy-
raiyat the Court will have to cousider the objeot for which the tenant acquired
the holding. If tho presumption is to hold good, if holdings of more than 100 -
standard bighds are to be presumed to be tonures until the contrary is proved,
it will also be presumed that holdings of under 100 standard bighfis are occu-
pancy-holdings. It should be remembered that a sub-raiyat cannot acquire
occupancy-rights in the land, and the effect of this presumption will be that
tenants holding land on tenures of under 100 highés will have to prove their

right to hold as occupancy-tenants by first proving the conditions under
which their landlord acquired his title—an impossibility.
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. “Inmany districts the local measurement varies—every tuppa, every villa ge

. haa its own measuring rod. Take for instance my district ; in some parts it is three
standard bighds to tho local bighi in some parts ten. The consequence will be
t,];%t. until a preliminary investigation is held and it is decided whether the
holding is over or under 100 standard bighds no case can proceed. -

““The sub-section is wrong in assumption and contrary to fact; it will retard
" suits instead of assisting the Courts; it will not assist a single person to set up a
valid title; it may mduce many to claim rights they do not possess. It will

induce many to do wrong ; no one to any good.”

His Honour Tok LIEUTENANT-GOVERNORL said:—“ The question before
the Council is as to the presumption as to the status of a tenure-holder from the
-area of his holding. It is one which has been the subject of much discussion,
ang though I don't mean to go over the whole subject in reference to what
has been written or considered before, I would point out that there is a general
concensus of opinion in favour of the adoption of the proposal contained in the
Bill. It may be noticed that in the view of several authorities, whose opinions
deserve respect, the 100 bighds is thought too high a limit; while again there
are many excellent authorities, both executive and judicial, who contend that
the presumption should be changed into an absolute rule, not be a matter of
presumption. The Select Committee, however, prefer to adopt the proposal of
presumption, and I nced not add anything to the arguments of hon’ble learned
members of this Council, who from their expericuce in our law courts arein the
best position to suy that the section as it appears in the Bill will facilitate the
judicial decision of the difficult question, which often arises, whether a, holder
of land is a tenure:holder or a raiyat. I have not been able to follow the ¢ argu-
ments of the Hon’ble Mr. Gibbon, because I was not able to hear all that he
said. But on one point, as to the uncertainty attending the ascertainment of
the quantity of land held by an individual owing to the system of measurement
differing in almost every village, I would point out that the rulo laid down by
the Bill is that the land shall be measured by the standard bigh; therefors,
that argument would not hold good. I shall certainly oppose the amendment

and support the section as it stands.”

‘The amendment was put and negatived.
The Hon'ble Mr. GineowN by leave withdrew the amendment that section

5, sub-scction (5), of the Bill be omitted.
The Hon’ble Tie MARARAJA op DumrbnuNGA by leave withdrew the

amendment that Chapter TIT be omitted.
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The Hon'ble Babu PrAnr Mouman Muxrrsr moved that section 8 be'
omitted. He said :—*This section gives the Court power to direct that the en-
hanced rent, instead of coming into operation at once, shall increase yearly by -

-degrees until the amount decreed has been reached. When a Court on the
evidence beforé it considers that a tenant is bound to pay rent at a certain
figure to hislandlord, I do not see what circumstances it would take into account
for ordering progressive enhancement. The provision deprives the landlord of
a portion of what the Court bas judicially found to be his just due, and it is,
therefore, wholly indefensible. I shall read to the Council the remarks made
on it by Lord Bramwell :— ‘ ' ,

¢ Now, what consideration t\fonld influence the Court I do not know. Whether, if the
tennat had got half-a-dozen children, it would be a hardship upoun him to have his rent’
suddenly enhanced, T do not know. I do not see how that can be taken into account; or,‘ '
indeed, what could be taken into account really under such a clause as that.”’ .

‘t'he Hon'ble Mg. Evans said:—* I think there are certain cases in.
which it is desirable to give the Courts this discretion, but I don’t think they
ought to exercise it generally. Where from the peculiar circumstances of the
case an enhancement of from 100 to 400 per cent. is decreed, it is very desirable’
that the Courts should exercise this discretion so as to enable the tenant to adapt

himself to so complete an alteration of his circumstances and to avoid -immedi-
ate ruin.”

The Hon'ble M. REYNoLDS said :—* I think this section makes a very
reasonable provision ; it was a recommendation of the Rent Commission, who
introduced it into their Bill ; and there are special reasons for retaining it with
reference to tenures, because, although it is practically uncommon that the rent
of a tenure is enhanced, yet when it is enhanced it is & common thing to enhance
it very largely. In a casereferred toin the report of the Dacca Conference, the
rent of a tenure-holder was enhanced from Rs. 1,326 to Rs. 5,062 at one stroke,

nnd it ssems equitable to give the Courts a discretion to declare thut the
enhancement should be spread over several years.”

The Hon’ble Mr. AMir Avrf said :—“T will support the retention of the
provision in the Bill for the same reason that I supported it in Select Committee.-
From some experience which I have had of tenure-holders in Eastorn Bengal

3
1 think this provision will be of the greatest boon to them. As has been alreadly

romnarked, the rents I,f these tenure-holders have often been enbanced in such a

way as to cause n great desl of hiardship, and the absence of any discretionary

power in the Courts has heen much felt in reference’to these cases. A merely
discretionary power reserved to the Courts can hardly injure the samindar.”
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The Hon’ble S1r SrEUART BAYLEY said :—* I wish to say a fow words in
support of the objection taken by the Hon’ble Mr. Reynolds to this amendment.
He has cxplained that it is wanted in behalf of tenure-holders.. But the hon’ble
mover of the amendment has supported it on the principle laid down by
Lord Bramwell. If Lord Bramwell had experience of rent-suits, he might
perhaps have understood the reason for such a provision. He would have
known that the principle was one which was admitted in the enhancement of
‘revenuo in temporarily-settled estates by tho Government. And the reason
of it is simply this, that although a man might hold land at a low rate for
some time, yet when his rent was enhanced it was not in the interest of the
Government or the proprietor to reduce that man’s means of subsistenco—that
what he had to spare from the means for the support of his family was the
amount of money ho had been in tho habit of giving to the cultivation of
the holdmg If the whole of the enhanced rent was demanded at once, the
chances were that his cultivation would be injured, that he would have
to sell his bullocks and to reduce his capital. Itis not desirable therefore to
reduce his agricultural resources too suddenly. That is the meaning of tho
seotion, and that is why I ask the Council to support its retention.”

The amendment was put and negatived.

The Hon’ble the MAHARLJA OF DURBHUNGA moved that section 9 of the
Bill be omitted.

The Hon’ble BABG PEARI MOHAN MUKERJI moved by way of amendment
that the word “ ten ” be substituted for the word *fifteen” in soction . IHe
gaid :—*The minimum period during which an enhanced rent should obtain
curfencywns fixed at 10 years in the draft Bill of the Rent Commission, in the
Hon’ble Mr. Reynolds’ Bill, in the Bill which was finally submitted by the
Government of Bengal to the Government of India, and also in the Bill which
was introduced in this Hon’ble Council in March, 1883, The change from 10 to
15 years was made for the first time by the Selcct Committoo lust year. Consid-
ering the rapid progress the countryis making, and the prospect of a stoady
rise in the price of agricultural produce, the change is wholly indefensible.
Whenever there is a rise in prices, not temporary or casual, tho landholder is
entitled® to an enhanced rent, that is, to such rent as would represent the
changed value of money, and it would ba depriving him of his just dues if an
arbitrary limit he imposed on his right to get that rent. For the purposc of
preventing frequent repetitions of claims for enhancement of rent, it would be

enough if it be provided, as was done in the original Bill, that a rent once en-
d
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hanced shall not be again enhancod within 10 years of the previous enhance-

ment. But as a matter of fact grounds for enhancements not unfrequently
arise at shorter intervals. I find this clearly recognised in & rule regarding

gettlements issued by the Board of Revenue under the authority of the Govera-

ment of Bengal. With your Lordship’s permission I shall read to the Council
the rulein question :— '

¢ Where, however, a settlement has fallen iv, or is likely to fall io, before arrangements
for a fresh settlement are or can be completed, the Collector should, if the estate belong to an,.

individual, ordinarily settle it summarily year by year, securiig in the engagements any in-
crease of revenue which the extension of cultivation or other enhancement of assets, ascortained

by summary enquiry, muy scem to justify. If the estate bethe property of Government, it '

should, as a rale, be taken under khés mnnng_sment.'

“ But whatever might be the rule as.regards settlements made by Govern-

ment, I think private proprietors should not grumble if the 10 years’ restﬁctiom_

be imposed in cases of enhancement for rise in price of produce.”

The Hon’ble M=z. ReynvoLps said :—* The question raised by the amend-

ment seems to be merely a question of substituting 10 for 15 years. I suppose
it will be admitted that we ought to have the same rule for tenure-holders and
for raiyats, because, as the tenure-holder has to a certain extent to depend on the
rent he realises from the raiyats, it seems naturally to follow that his rent
should not be increased at more frequent intervals than he can increase the
rents of his raiyats ; and the Select Committee agreed that the term of 15 years,
which is only half the term recommended by the Famine Commissioners in their
roport, should be applied to tenure-holders. But with regard to what the hon’ble
mover of the amendment said as to the practice of the Government, and the
instructions contained in the Board’s rules, in respect to the settlement of Gov-
ernment estates, I wish to represent that the passage the hon’ble member
quoted simply referred to purely temporary “arrangements which might be
made at the end of the expiry of one settlement and until a fresh settlement has
been concluded. The rule provides that in such cases a summary settlement
should be made year by year, because we hope every year to make a final arrange-
ment; and there is nothing unfair in saying that such a summary settlement is
not to be made on the old jamd but on the increased cultivation and profits.
But the regular term of settlement in Government estates is for 30 years; so
that, il the hon’ble member relies on the precedent of Government action in

the mattor, his contention is not supported, I think the section should be.
allowed to stand as it is.”
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The Hon’ble Mr. Grnnon said :—* I support the motion on the ground that
there is no necessity for it in this chapter of the Bill. But at the same time
I consider that if any provision of the kind is necessary, the term should be in-
creased rather than decreased. But it is not necessary in this chapter, and im-
ports an arbitrary limit. As far as I can sce, a tenure-holder can only be
enlthnced on two grounds—where the rent of the tenure is below the customary
rate payable by persons holding similar tenures in the vicinity, and, where no
such customary rate exists, up to such limit as the Court thinks fair and equit-
able. Therefore, if a tenure is once enhanced, it can only be again enhanced
when the rent is below the rental of other tenures in the neighbourhood or
when the Court thinks such enhancement is fair and equitable. It is there-
fore unnecessary to put any term to the enhancement of the rent of tenures.”

His Honour THE LIEUTENANT-GOVERNOR said :—* I don’t think any ques-
* tion has received greater consideration at the hands of the Select Committee than
this. Recurring demands of the zamindfr for enhanced rents have been the
cause of most of the discontent, ill-feeling and litigation which prevails through-
out the country; and the adoption of a limit in this chapter has followed the
rule which it was thought desirable to declare in the case of the raiyat. There
could be no distinction between the two. Fifteen years, as the Hon'ble
Mr. Reynolds has pointed out, is just half the term which was recommended by
the Famine Commission, whose report has furnished many points for consider-
ation in_'connection with this Bill. Iam glad, however, to find from the testi-
mony of the Hon'ble Mr. Gibbon that, if any alteration is made, it should
rather be in the direction of increasing than of reducing the term of years.”

The Hon’ble S1& STEUVART BAYLEY said :—“ I uriderstand the hon’ble the
Mahdréjs of Durbhunga to move that section 9 be omitted, and the Hon’ble
Pedri Mohan Mukerji to move as an amendment that the period of 15 years pro-
vided in thesection be reduced to 10 years. I don’t therefore understand whether
the hon'ble mover of the amendment is supporting the original motion. Speak.
ing of the motion itself, I think it ought to be rejected, because then a land-
lord may enhance the rent of a tenure-holder every year, and there would be
absolutely no check upon him; it would certainly causc the tenure-holder an
enormous amount of hardship. Then, as to what the hon’ble mover of the
ampndment said as to this section having had no place in the first Bill or
’ in the Bill which was introduced in the Council. The real fact is that the see-
tion was thero, but the period has been altered to fiftcen years; and the reason
for the alteration in this chapter is a very simple one. I'he raiyat from whom
the tenure-holder reccives his rent is protected from cnbancement for fifteen
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years; it would be unjust therefore not to protect the tenure-holder for the
same period. If he cannot enhance his rents more than once in 15 ycars, then
his dues to the superior landlord, which are paid out of these rents, should not
be enhanced more frequently. The real question is—What is the proper term
of protectlon for raiyats ? It must be the same torm for tenure-holders as you -
_give to the raiyats, and when we come to the amendment on that section I
shall be prepared to defend the period of fifteen years given to the raiyats.. '
In the meantime I would ask the Council fo observe that, as had already been
forcibly pointed out, we have taken only half the term recommended by the
Famine Commission, namely, the term of thirty years, which prevails in the,

scttlement of Government cstates. I therefore oppose both the amendment
and the original motion.” :

. The amendroent was put and negatwed and the original amendment was -
by leave withdrawn.

i

"The Hon’ble the MArARAJA oF DURBHUNGA by leave withdrew the amend-r'-""

ment that in lines 4 and 5 of section 10 of the Bill, the words ** consistent mth- §
the provisions of this Act and” be omitted.

The Hon’ble the MARARAJL or DURBHUNGA moved that lines 4 and 5 of

section 10 of the Bill be omitted, and the following proviso be added to the sec-
tion :

“ Pro\ndsd thut in cuse of contracts entered into since the commencement of this Act,
condition should be one consistent with the provisions of this Aot.”

The Hon’ble Bir STevART BAYLEY having declared his willingness tomept
this amendment, it was put and agreed to.

The Hon'ble the MAEARAJA oF DURBHUNGA moved that section 11 hga
omitted. He said :—*I think the question of the transferability of a perms'-

nent tenure had better be left to local custom in the satne manner as with re-
gard to occupancy-holdings.”

The Hon'ble Mz. REYNOLDS said :—*“ I do not think the question ot' the :
transferability of permanent tenures rests on the same basis as that of occupancy-
holdings. The transferability of a permancnt tenure is a generally accepted.
principle. Bection 13 of the Bill of the Rent Commission declared tfat all per-
manent tenures should be hereditablo, devisable and transferable, and in theu'
Report the Commission said that they had merely stated what they believed to
bo in accordance with the aocepted usage of the country. The only case . in
which a permanent tenure is noticed in the Digest as not being transferable is
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the case of the ghatwali tenure, and this is covered by section 181 of the Bill.
In all other cases the transferability of a permanent tenure is an accopted
principle, and I do not see why the Council should not recognize this in the
Bill.”

' The Hon’ble Mr. AMir A1f said :—* Every word which I have said witl
reference to tho expediency of making occupancy-tenures transferable applies
with greater force and reason to making permanent tenures transferable. The
amendment proposed will have the effect of doing away with the established
custom, which exists almost in every district, with reference to every description
of tenures. With the exception of the one class of tenures mentioned by the
Hon’ble Mr. Reynolds, I donot know of any tenure which is not transferable
at present. If this motion is carried, all tenure-holders who at present exercise
the,right without any question or objection from the zaminddr will lose the

right altogether. I therefore uppose the motion.”

The amendment was put and negatived.
The Hon’ble the MABARAJA oF DURBHUNGA moved that after section 13
of the Bill the following section be added :— -

“ The landlord, within sixty days from the service upon him of a notice of sale under seo-
tion 12 or 18, may notify to the authority issuing the notice his objoction that the transfer
was against custom or contract, and may institute a suit in the proper Civil Court for obtammg-
such a declaration.

“ The Court passing such a declaration shall, if the plaintiff so ask, pass an order requiring
the purchn.uer to restore possession to vendor on such terms as the Court may consider proper
between the contracting parties, and, on the refusal of the vendor to take back possossion, his
landlord will have the power to enter into possession hLimself.”

' He said :—* The object of this motion is to protect existing custom. If it
is the custom of tenure-holders to transfer their tenures without the consent, of
the landlord, this section would not touch that custom in any way.’

The Hon’ble Mz. ReyNoLps said :—** The first clause of the amendment
secms unnecessary and superfluous, because no cnactment of the legislature js
neées'snry to enable the landlord to nolify his objections and institute a suit in
the Civil Court, and the wording of the second clause secms to me to be of a very
unusual character. I think it objectionable that, if the vendor refuses to take

back the land, the landlord should be allowed to take possession of it himsclf,”
[
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Tho Hon'ble ME. Grepow said :— The amendment is in a shape that I do
not approve, but I think it is a valid attempt to rectify an omission in the Bill:
The Bill as it was submitted to the Select Committee provided a procedure
under which the landlord could dlspnt.e the validity of a document submitted to.
him. But the Bill contains no provision for that whatever. Itsimply prondes
that when o transfer has taken place the transferor or transferee should pay, aot -
only the registration fee, but the landlord’s fee, and that a copy of the document
istobe aub:mt.ted to the landlord ; but it provides no means by which the landlord
can dispute the validity of the document. I maintain that under the Bill, if 8
document is submittod to the landlord, the instant he accepts the fee, whatever
he may do afterwards, it will be taken for granted that he has consented to the
terms and conditions of the transfer. The Bill gives him no remedy what-
over. I object to the registration clauses in the Bill No. II being omitted
from this Bill. This proposal is to provide a remedy, to allow the landlord
the means of disputing not only the transfer of the holding, but also the terms .
stated in the document. 'We were told in Committee, if T understood the matter
rightly in Oommittee, that it is the intention of the Government of Bengal to
provide for that in another Bill. But that is not sufficient. What is wanted
is to provide some means of allowing the landlord to contest a document of which o
he does not admit the validity. I do not say I approve of the amendment befor
the Council. It compels the landlord to take the initiative in every case. This
I do not approve of. The Bill No. IT allowed him to do so; there is nothing
provided for cases in which the landlord refuses to take the fee. Suppose he
returns tho fee and does not admit the validity of the document ; what is to be
tho result? The words of the amendment do not meet the case. I would like
to see the matter considered again by the Government.”

The Hon'ble Sir STEUART BAvLRY said :—* I think there is a misappre-
hension on the part both of the hon'ble mover of the amendment and of the
Hon'ble Mr. Gibbon about the effect of this section. The registration which
the Bill provides for is the registration of a document, not a registration of title:
The registration of a document does not affect the validity in any way whatever
of the transfer. If the transfer is valid in itself, well and good ; if it is invalid,
the registration does not make it valid, or alter its nature in any way; conse-
quently, whatever remedy the landlord would have without this section he
would have with it. Whother he acts upon the notice or nol is a ques-
tion quite uuconnccted with the effect of the registration of the document.
1Ie can sue now, and it is quite unnecessary to say that he maysue. Then look
at tho effect of the sevond clause of the amendment as it is proposed : it seeks

v
b
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to vest in the Court a discrotion to restore the possession of the vendor, and
provides that on his refusal the landlord may cnter on possession. Can any-
thing be more dangerous as to the effcct that might be given to it in collusion
between the landlord and the vendor? It will bo so dangerous that I do not
think the Government can assent to such legislation. But I admit that what

' the Hon’ble Mr. Gibbon said is true. The landlord should no doubt have some
means of objecting to the validity of any transfer beforo the document effecting
the transfer is entercd in any register of titles. Provision for the registration
of the owners of permanent tenures will be made in the Benga] Bill. Itisa
distinet understanding that this will be done, and a provision enabling the
landlord to contcst the terms of the deed has, I understand, been included in
the draft Bill which has been introduced into the Council of the Licutcnant-
Governor of Bengal. The Bill before the Council docs not provide for the
reglstmtlon of tltlcs, but only for the registration of documents.”

The amendment was put and negatived.

The Hon’ble BA8G PrArr MomaN MURERJI moved that section 18 be
omitted. He said :—* Hon’ble members will see that whatever new rights this
section gives to a raiyat holding at a fixed rent or fixed rate of rent are
centred in the word ©transfer’ in clause (s) of the section, the protection
given by clause (3) being identical with the protection given to all occupanay-
raiyats by clause (&) of section 25. The question, therefore, is, should
a raiyat holding at a fixed rent or fixed rate of rent be allowed the same rights
with respect to the transfer of his holding as a premanent tenure-holder ?
I do not think that the economic considerations which have induced the
Belect Committee to strike out the provisions for a free sale of occupancy-
holdings lose a whit of their force in the case of holdings protected from en-
hancement. ‘The conditions and social positions of the raiyats are in both cases
the same. In many instances the raiyat holding at a non-enhanceable rent is
much worse off than his neighbours by reason of his having sub-let his holding,
and t]my will be equally subject to tho tcmptalion of borrowing money at
usurious rates of intercst if their holdings be declared transferable. The very
fixity of the ront would be an additional inducement to moncy-lenders and
land-jobbers to get the holdings out of the hands of the raiyats, and the

» result will be a repetition of the consequences which followed the operation
of similar provisions in the Dckkhan and the Sonthal Pargands. Again,
regarding this section with section 50, I foresec an abundant crop of
litigation which it would give rise to. If the right of free salo had been con-
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fined to holdings which are protected from enhancement by judicial decrees or
by regmtered leascs, there would have been no uncertainty as to the holdings to
which the right would extend; but in the face of the 20 years’ rule of pre-
sumption all raiyats must claim a right of free sale, unless they wish to forego
for ever their right to claim protection under that rule; and the queation will
not be finally determined except by a regular suit, involving appeals to-ihe
superior Courts. In the meantime the rights of the parties would remain un-
certain, and the Collector’s registers would be eucumbered with entries which
he would have, perhaps, ultimately to strike out. Litigation is inevitable
when a right is made dependent on an uncertain and contingent right ; doubly so
when such contingent right rests on a rebuttable presumption.”

The Hon’ble MR. QUINTON said :—* With reference to the remarks which
the hon’ble member has just made, I will merely bring to the recollection of
the Council that in the permanently-settled districts in the North-Western
Provinces the right to transfer their holdings has been specially conceded by .
law to the raiyats, and, as far as I know, none of the evil results which have
been anticipated to ensue from this section have taken place.” .

The Hon'ble Mr. REYNoLDS said :—* The position of a raiyat holding at

a fixed rent is surely different from that of a mere occupanoy-raiyat. The Rent
Commission were of opinion that the status of a raiyat holding at a fixed rent
is more nearly assimilated to that of a tenure-haolder, and they provided accord-
ingly in their Bill. It has been said that the reasons why the occupancy-
raiyat should not have a right of free transfer apply equally to raiyats holding
at fixed rents; but there aro some facts which would lead to an opposite
conclusion. In discussing the question of the ocoupancy-raiyat having a right
of free transfer much doubt was expressed—in the event of the right being con-
ceded—as to how far he would be likely to make a bad use of the power. But
with regard to raiyats holding at fixed rents we have instances of the existence
and exercise of an undisputed right of transfer—I speak of the guzéshtadérs of
Shahabad—and the result has not been undesirable. It has not worked badly

there cither to their intcrests or the interests of cultivators generally. With

regard to the other part of the objection, namely, the uncertainty as to the status

of the raiyat, and the difficulty of saying whelher a particular tenantis a raiyat

at fixed ratcs or not, that point rather arises on the Hon’blo Mr. Gibbon's

amendment than ou the amendment before the Council, which proposes to omit

tho section altogether. Therefore I am certainly not in favour of the present
motion.”
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The Hon’ble Mr. HUNTER said :—“ I also must oppose the amendment.
The argument of the hon’ble mover of the amendment is dirccted against
the right of transferability by tenants holding at a fixed rent. But it appéu.rad
to the Select Committee that there was ample evidence to show that the right.
of transferability now legalised for tenure-holders should also be recognised for
occupancy-raiyats. Great difference of opinion existed, however, as to the con-
ditions under which that right should be legalised, for certain classes of such
raiyats. But the present section takes the class of raiyats which has the

~ greatest fixity of tenure, and which has held (or has presumably held) their
lands since the Permanent Settlement. The evidence clearly shows -that this
class of raiyats has by custom and as a matter of fact exercised the right of
transferability. The custom is now firmly established in Bengal, and I think
the Bill does wisely in recognising and giving legal validity to the custom.
}'tom what has fallen from the Hon’ble Mr. Quinton it would also appear that
the’ custom is established in the North-Western Provinces, and that it has
been legalised in that part of India without any evil consequences.”

The Hon’ble Me. AMfr ALrf said :—* The arguments put forward by the
Hon'ble Bibi Peéri Mohan Mukerji to withdraw the right of transferability
from raiyats holding at fixed rates scem to establish the expediency of grant-
ing the right to all classes of occupancy-raiyats. I shall urge in detail the
grounds on which I ask for the extension of the right to occupancy-raiyats in
general when I move my own amendment. I would only remark at this stage
that practical experience furnishes a complete answer to the theories of my
‘hon’ble friend. The argument-that a raiyat who does not hold at a fixed
rent or afixed rate of rent will claim the right of transfer simply for the pur-
pose of getting the rate fixed, is imaginary. The condition of the guzdshtadérs
in Behar amply shows that the raiyats’ holdings at fixed rents for a long time
have exercised the right without any difficulty and without any question, and
are most prosperous as compared with other raiyats of Bengal and Behar. Had
there been any ground for the apprehensions entertained by the hon’ble mover
of the amendment, surely there would have been some facts brought forward
in support of general propositions. I submit there is no ground for sup-
posing on purely & priori reasoning that the power of trausferability given

' to these raiyats will be misused by them.”

The amendment was put and negatived.
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Tho Hon'ble Tae MAmARLIA or DunsmuNeA by leave withdrew the

amendment that in line 1 of section 18 .the wmds “or rate of rent” s.nd
cl.nuse (b) be omitted.

The Hon’ble Mr. GIiBooN moved tbat in section 18, after the _w.t)rda “in
perpetuity *’ the words * under a mukararrf lease or a judicially declared titté "
be added ; and to clause (b) of the section the following words be added :— or.
on the ground that he has used the land comprised in his holding in a mauner _
which renders it unfit for the purposes of the tenancy.” He said :—*“I will say
at once that the whole effect of the section turns on the effect of the twenty
years' presumptmon under which a raiyat can claim a right to hold at a fixed

rent. My object is that only those tenancies of which the titles are admitted or
decreed should come under the operation of the section. The section makes all
tevants holding at fixed rents subject t0 the same rights as regards transfer.
The practical effect of that is that, when a holding is transferred, notice of trans-
fer would have to be served on the landlord in the same way as notice of transfer
of a tenure under sections 12 to 17 of the Bill; and the practical effect will also
be that they will come under the provisions of the Incumbrance chapter (X,V)
of the Bill, which declares that all ¢ tenures’ shall be sold subject to their in-
cumbrances, and that the ordinary occupancy-holding should be sold sub;ect
to the voiding of such incumbrances. As long as a transferor or transferee
can set up a presumption, it will lead to litigation and loss to the.landlord.
It will compel the landlord either directly orimpliedly by accepting the fee to
admit the right, or compel him to contest it at once. My object is to avoid
that. By bringing holdings at fixed rates, where the title to hold at fixed rates
is admitted or decreed, under the operation of the Incumbrance chapter
no harm will be done. But where thetitle is disputed you allow the
judgment-debtor by setting up the presumption to attempt to set aside
a sale on the ground that his holding is a holding at fixed rates and not an.
ordinary ocoupancy-holding, that it should have been sold subject to its -
incumbrances and not with power to void them. Section 287 of the Civil
Proccduro Code lays down the rule that where a holding or any pro-
perty is sold all material information should be submitted to the Court;
and where a landlord sells up a holding without saying at once that it is a
holding at a fixed rent he withholds information which to all intents and
purposes it is material that the Court should know; where for instance

a holding at a fixed rate of rent is sold as an ordinary holding, the judgment-
debtor will have the right to have the sale set aside. Some words fell from the
Hon'ble Mr. Reynolds with reference to tenurcs in Shahabad. I am opposed
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to the section under which the 20 years’ presumption is allowed, but I have no
. hope of altering it after the declaration which has been made; therefore I must
assume that that section holds good in the Bill. If the Council would refer
to the Administration Report of the Bengal Government for 1883-84, it will
be found that the Government admit that under the provisions of that section
guzéshtaddri tenures are increasing, and that rights aro being acquired under it;
.. and I maintain those who are acquiring those rights never had any right to
' aoquire such under any law, and if the provision is maintained in its entirety
the consequences will be litigation and ruin to the zaminddr. With reference
to the words I propose should be added to the section, I maintain no distinction
should be made between occupancy-tenants ; that the fact of an occupancy-
tenant having acquired a right to hold at fixed rates should not give him a
right to hold his land in a manner not permitted to the ordinary occupanoy-
raiyat; that the purpose for which he acquired the land should alone be taken
intd consideration ; that no tenant, whether holding at a fixed rent or otherwise,
has a right to use his land in such a manner as to render it unfit for the pur-
pose of the tenancy. He should not be allowed to use it for building
purposes or other purposes not contemplated when the land was made over
to him. The section, as it stands, will allow him to destroy it with im-

punity.”

The Hon'ble MR. REYNoLDS said :—“I cannot help thinking that the
hon’ble member has somewhat overlooked the wording of the section. The
section refers to raiyats with fixed rates of rent in perpetuity, but he seemed to
understand it to extend to every raiyat who might chooso to set up a claim to
hold at such rates. I cannot see that that is at all the meaning of the section.
The amendment would confine the right of transfer to those who hold under
mukarrarf leases or judicially declared titles. If this change were made it
would have the effect of excluding those who, if their titles were tried,
would be found entitled to hold at fixed rents under this section ; and by
excluding them it will place them in a worse position than they occupy
now—in a position to which the Act should not reduce them. There is a
very large number of raiyats who practically hold at fixed rates of rent,
buf whose title bas never been tried, because they have not been taken
into Court, and whose rights have not been questioned, hecause they have boen
tacitly acknowledged. But the amendment really goes very far to bring theso
men down to the status of mere occupancy-raiyats. Therefore, so far from check-
ing litigation, the amendment would more probably have the cflect of promoting
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it. Itismno douht quite true that in cases of transfers ot' holdings where there .
is a doubt as to the character of the ocoupancy the right to hold at fixed rates
will be claimed, and that the landlord will dispute the claim, and thus the
question will be raised ; but I think it would be better that such questions
should be raised and decided. Then, with regard to the second part of .the,
amendment. I should be sorry to see the words introduced, because I under- .
stand that the recognized status of a raiyat holding at fixed rates of rent
is for all practical purposes that of a tenure-holder and not of a raiyat. You .
may trust him perfectly well not to use the land in such a manner as to
render it unfit for the purposes of the tenancy. His interest is very much
against his doing so. Ho may use it for a purpose incompatible with the
purpose for which it was let to him, but I really do not see why we should
interfere so long as the security for the rent is not endangered, If the
hon’ble member had worded the amendment so as to show that it is the duty of
& tenant at fixed rates of rent to use his land so as not to injure the
landholder’s security for his rent, although I should consider the amendment -
to be unnecessary, I should not have objected to it. But as the amendment

stands the clause would have the effect of harassing and molesting the‘
tenant, and I therefore trust the Council will not accept it.” :

The Hon’ble 81k STEUART BAYLEY said :—* I shall be very glad to leave
the defence of this section in the excellent hands of my hon’ble friend Mr.
Reynolds, for when this proposal was first made I voted with the Hon’ble
Mr. Gibbon in the minority. The question was very fully considered by the
Committee, and the opinion of the majority was that which has been just
explained by the Hon'ble Mr. Reynolds. They thought it would do more
harm than good to divide tenants at fixed rates of rents into two classes—one
which had documentary proof of its title, and the other the proof of whose
title had not been submitted to the Courts. It was thought that whatever
difficultics there might bo in the way of ascertaining what the various rights
were, though they may be brought to the front by the new law, yet they exist
no less really at present under the old law, and a proposal such as this would
have the cffect of further weakening the rights of those who are least able
to prove their rights. The Select Committee having arrived at this conclusion

lust yoar, and having again adhered to it this year, I am not willing to' ask .
the Oouncil to swerve from it.”

The amendment was put and negatived.
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The Hon'ble the ManAu£sA or DULBIUNGA by leave withdrew the
following amendments : —

That in section 20, sub-section (1), linc 1, for ﬂm word “ person” the
words “ resident cultivator ”’ be substituted.

« That to sub-section (4) of the same section, the words “ when the landlord
has recognized such joint tonancy ” be added.

That for the word “ co-sharer ¥, wherever it occurs in tho suh-set,tion, the
words “ member of a joint undivided family ” be substituted.

That sub-section (7) of the same section be omitted.

The Hon’ble BAnG PrArt MomaN MuUKERJI moved that sub-section (7) of
section 20 be omitted. He said :—* Contrary to all rules of cvidence, it places
the burden of proof on the wrong party. When the question is whether a
raiyat has been in possession of land in a village for twclve years, he is the
proper person to prove his allegation by the production of his rent-receipts.
His landlord, if an auction-purchaser, would have no means of proving the
negative and rebutling the presumption which the law will raise in favour of
the raiyat. Even if he be not an auction-purchaser, his difficulty would fre-
quently be great. His collection-papers alone would be wholly insufficient to
rebut the presumption. They are at best only corroborative ovidence. It is
on the evidence of his guméshta or collecting agent that he must rely in such
case, but it is well known that in no class of servants are there greater changes
by dismissal and otherwise than in the collecting agency of landholders. The
landholders would, thercfore, be virtually unable in most cases to rebut the
presumption, although it be contrary to fact.”

The Hon’ble MR. QUINTON said :—* The hon’ble member began his speech
with tho onunciation of the very geucral proposition that nothing would be
eagier than for the raiyat to prove possession for 12 years. It would be in the
recollection of the Council that in the debate on the introduction of the Bill tho
Hon'ble Mr. Evans used some very striking arguments to show that it would
be utterly impossible for the bulk of the raiyats to prove 12 yocars’ possession.
He quoted a letter from a zamindsr staling that the occupancy-right of the
ruiyst was a moral right, but it was only a moral right; therefore, I thiuk the
statement of the hon’ble mover of the amendment as to the extent to which
the raiyats can provo their claims must be taken with great caution. On the
one hand, we know that the bulk of the raiyats bad a right of occupancy.

g
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Qur lamented colleague, the late Hon’ble Kristodds Pﬁ-l distinctly admitted
that 90 per cent. of the raiyats possessed the right of occupancy. On:
the other hand, ‘the Council had heard from the Hon’ble Mr. Evans thit
most of thesc men were unable to prove the right they possessed. Unless
it was shown that a man had not been in possession for 12 years, it should be
presumed against the landlord that he had held for 12 years. It was vory .
distinctly stated by the hon’ble member in charge in his introductory speech
that this was quite in accordance with the facts. But the hon’ble mover of the
amendment nasorted that this section threw on the zamindirs a burden which
they were unable to discharge, inasmuch as it would require them to prove a
negative. He assumed that every tenant in Bengal got rent-receipts, which he
preserved. I doubt whether all raiyats do get receipts for the rents which they
pay, and, if they did, they are not in the habit of preserving papers. He as-
sumes that an ignorant raiyat, who pays a yearly rent of Rs. b, is in a position
to prove facts which his zamfndér, who has an office connected with his zamin-
déri, is unable to prove. That scems to me a very bold assumption to make.
Moreover, the zaminddr has not to prove that the raiyat has not been in pos-:
session for 12 years; he has only to prove that he came into possession within
the last 12 years, which his records would easily enable him to do. As to the’
argument brought forward with respect to auction-purchasers, when we come
to deal with the rights of millions of raiyats, I do not think the question of
some hundreds or thousands of auction-purchasers not being able to ascertain
who are, or who are not, occupancy-raiyats should be allowed to weigh against

the rights of the whole body of raiyats. I must therefore vote against the
amendment.”

The Hon'ble Me. Evans said :—* I would refer to the remarks I made
on the subjeot when the Bill was referred to the Select Committee. There is
no doubt that the rule as ‘onus’ of proof should not be altered without some
good reason, but there are very many cases in which the special rules had been
introduced by Courts of Equity, such, for instance, as the case of young men
of expectations dealing with money-lenders with regard to reversions. *When
Courts of Equity have found it impossible to do justice without reversing the
rules of presumption, they have shifted the burden of proof ; therefore, although
it is undesirable to roverso the rule in ordinary cases, I cannot admit that tn do
80 is ncoessarily wrong. Now, with regard to the genernl position of the
raiyats, they are not in a position to meet the cost of litigation. They are
very ignorant, and are not able to obtain competent legal advice ; they have
no means to prove their possession of a particular plot for 12 consecutive years
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boyond the oaths of a few of their ncighbours; and mere oral evidence of that
‘class is worth very little. With regard to the zamfnd4rs, they have far better
evidenco available. They can give the direct oral testimony of their gumdshtas
and zamfindéri servants, and what their agents dcpose to could be corro-
borated by carofully preserved collection-papers in their sheristas. This
incJudes measurement-papers, showing the plots and boundaries, the jamé-wasil-
biki papers, showing the areas and the rents the raiyats paid, and so on; and
there is no doubt that the possession of such records renders the proof com-
paratively easy. It was said that the raiyat on his part might produce
rent-receipts ; but, apart from the fact pointed out by the Hon’ble Mr. Quinton
that in many cases the raiyat does not get receipts, where he does get them,
their value is next to: nothing, because nothing whatever is stated in them
except the namo of the raiyat and the payments made, without any reference
to the lafid which he holds; therefore he is not in a position to prove his state-
ment that he held a particular piece of land for a particular period by rent-
receipts. The point on which the presumption was to arise was very narrow.
It was at first proposed that there should be a general presumption that the
raiyat is an occupancy-raiyat, but it was pointed out that that would require
the landlord to rebut a very large number of possible dircumstances ; that the
raiyat would not have to disclose what it was in respect of which he made his
claim ; and that the landlord would have to disprove his claim in respect to
every cottah of land in that village for the last 12 years. And, had the word
<estate’ been put in and the presumption made applicable to the estate,
the result would have been no doubt ridiculous, and the clausc would have
deserved the stricturcs which the learned Chief Justice had passed on it. The
presumption had therefore been carefully limited to the particular piece of land
in dispute. 'When he showed that he held that particular plot as a raiyat, it
would be presumed as between him and the person to whom he paid
rent for it that he held that land or some part of it for 12 years. Now,
who was the person who could hest prove whether the raiyat held a parti-
cular picce of land for 12 years? I say certainly the zamindir with his
records, if properly kept, could easily show that. The man who had records
and the means of proof should be obliged to produce the proofs in such cases.
As a matter of fact tho bulk of the cultivators were permanent cultivators and
cultivated the same lands year after year, and it wns not a violent thing
* to say that they should be presumed to have held their land for 12
years until the contrary was shown. That being so, and admitting a
certain amount of hardskip with regard to the auction-purchaser, it was
thought that some remedy of this kind was desimable to give real cffect to the



224 _ BENGAL TENANCY.

(Mr. Foans; M:. Govdrich ; Rao Saheb V. N. Mandlik; - [4cn Marcs,
- Mr. Reynolds.)

occupancy-right. Unless the auction-purchaser gets the village-papers from

the old proprietor, which very generally he is unable to get, he is unable to.
find out what the raiyats’ rents were, and he is obliged to apply to the Collect- .
or to have a measurement, to make a record of what the rents are. No

doubt, there are not the same reasons for throwing the onus on the auction-

purchaser to disprove the existence of occupancy-rights. But the auction-

purchaser has always been beset by difficulties of proof, and unless a particular
cxception be.inserted for his security I do not see that he would have any
other remedy than what he now possessed, and which this Bill gives him in. a
more workable form, namely, to apply to the Oollector for a measurement and
record-of-rights. And I admit that this presumption will operate somewhat

hardly upon him; but he is a speculative purchascr, who buys with full know- -

ledge of his position, and has many advantages in other ways and considers the

advantages and disadvantages, and regulates his bids accordingly.”

The Hon'ble MR. Gooprica opposed the amendment.

"The Hon’ble RA0 SAREB VISHVANATEA NARAYAN MANDLIK smd 1 thmk
the amendment is a proper one. The presumptlon created by the Bill is a new
presumption, and Mr. Justice Field has in the minute before the Council said
he could not conceive anything more dangerous than the presumption it is
proposed to create. Mr. Dampier, formerly a Member of the Board of Revenue,
has said that, on the whole, he would reject the presumption ereated by the-
Bill, and Mr. Field says that the effeot of section 26 (2) taken with section 26
would be in & very short time to transfer the rcal ownership of the land from

the zamfndér to the raiyat. With regard to auction-purchasers it was quite the’
other way.” : ' e

The Ilon’ble M&. REYNOLDS said :—*I cannot support the amendment. After
the speech which the Council has heard from the Hon’ble Mr. Evans, I was some-
what surpriscd to hear the last speaker say that the presumption is a wrong one
to make. I venture to think that Mr. Field has not correctly apprehended the
purport of the section. 'The presumption seems to me a perfectly reasonable
one to make, because it is in accordance with the evidence, and cannot be gaid
to shift the burden of proof to the wrong party. The raiyat has not the means
of proof’; he does not, as a rule, get receipts for rent, and when he gets them he

‘

does not keep them. This is a caso in which the raiyat noeds the protéction

which this clause gives him, and the interests of the small class of auction-
purchasers eannot be considered against the interests of the very large body of
raiyats. Whero a record-of-rizhts has been established—and the Government

]
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of Bengal hopo to establish it throughout Behar in the course of a few years—
the presumption will not be necessary. Tho village-records will afford conclu-
sive evidence on the point. But, till such a record is established, I think this
presumption is suitable to the circumstances of the case.”

The Hon'ble Mr. HUNTER said : —*I also think the presumption is in accord.
ance with the facts. A vast majority of raiyats at presont enjoy the occu-
pancy-right, It is admitted on the part of the zamindérs that nine-tenths of the
raiyats of Lower Bengal and Behar possess that right ; I think, therefore, that
to give this presumption merely places the law in accord with the actual state
of things in the provinces to which this Bill will apply.”

The Hon'ble Mr, Amfr Arf said:—*“ My hon'ble friend Mr. Evans has
clearly pointed out the reasons for the retention of this presumption. Dut I
entertain such a strong conviction regarding this question of principle, that I
desire to say a few words to supplement the remarke which have fallen from the
Hon'ble Mr. Evans, It seems to me that the argument which the hon'ble
mover of the amendment has brought forward regarding the ahility of the raiyat
to establish his status can hardly be intended to be accepted seriously by this
Council. Any one who has seen the receipts which are given to these raiyats
will know exactly the situation in which these men are placed. Your Excel-
lency hos already heard what particulars are generally contained in these
receipts, and the Council can easily imagine from these circumstanccs whether
the raiyat is in a position to esta.bli:_-;h the fact which he is. required to prove.
The landlord has the jami-wésil-bki, the jamébandi and other village-papers in
his hands to establish his allegations. It has beenstated that the zamind4r’s
$mlé are frequently changed. It may be so in some cases; but it secems to mo
that very little force is to be attached to that portion of the argument. When
one considers that not only are the zamfuddri records in possession of the land-
lord, not only are the papers of the gumdshta and other officials under his con-
trol, but that the raiyats are, from the helplessness of their position, absolutely
unable to produce any satisfactory cvidence, one feels that the presumption in
question is based on considerations of justice and expediency. When one consi-
ders' that the great bulk of raiyats are utterly ignorant of their own rights, illiter-
ate, and unable to know the nature of the reccipts which are given to them, it
scems to me that to call on them to prove their pbsition and rights is to ask
them to do something which they cannot possibly do. This is only a presump-
tion, and, if the cvidenco on the other sido establishes a primd facie case that

A .
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the raiyat does not possess the status in dispute, the onus will of course then be
cast on the raiyat to establish his case. It can hardly be said that this is a per-

version of justice and of every right principle to give this fair and just pre.-.
sumption to the raiyat. I therefore’ oppose the amendment.”

The Hon'ble M. GIBB(m said :—*“ It has been admitted by hon’ble
members of this Oouncil that before we change the law we must prove the .
necessity for so doing, and we have the high authority of the Chief Justice
for saying that in providing this presumption we are making a very great
change in the present law, and I deny that its necessity has been proved. It
has been stated that although we are changing the law we are making this
provision in the Bill in accordance with facts. The Hon'ble Mr. Quinton has
Inid stress on the difficulties raiyats at present have under the present law in .
proving their occupanoy-rights in their land; but he has omitted to make
mention of the enormous changes we are making in the law under the Bill.
Under the present law the raiyat has to prove his right of occupancy in every
piece of land he holds ; if he has been shifted from field to field he must failto -
prove his right ; whoreas under the Bill it is declared that if he has held any.-
land for 12 years in a village he will have occupancy-rights in all the lands he
may hold in the village. I deny that the necessity to change the law has been
proved. It has been stated that the onus of proof should be cust on the
person best able to prove the facts, and that the landlord is in a better pOSlthn
to rebut the presumption from his papers than the raiyat; but the jamébandi
papers of thelandlord show everything but the one thing required. They show |
the area of the holding and the rent annually payable, but they do not show,
-nor will they show in the future, how and when the raiyat acquired the land.
It has been stated that the raiyats do not receive proper receipts to prove their .
rights, but on this point also we are changing the law. We are compelling the
landlord to keep counterfoil books and are providing penalties for not granting
proper receipts, and these receipts will in the future be sufficient evidence of
the raiyatl’s rights. I deny that the case has been proved. .

His Honour TRE LIEUTENANT-QGOVERNOR said :—*I do not wish to prolong
the discussion. It may be that the presumption is favorable to the great body
of the raiyats in the country. But that there is nothing improper, irregular or
anomalous in the presumption made in the Bill has been clearly shown by ‘the’
arguments adduced by the Hon’ble Mr. Evans. With regard to the auction-
purchaser there has always been a difficulty, but it seems to me that where a
vory large proportion of the raiyats are admitted to be raiyats with the right of
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occupancy, and where the number of auction-sales is infinitesimally small, there
is no sufficient ground for a change in the rule. Turther, it is boyond question
“that if the raiyat requires protection from any one it is from the auction-pur-
chaser who comcs in to try to make as much as he can out of the cstate. On
every ground I think the Council is right in maintaining this scction.”

* The Hon’ble 81z StEUART BaYLEY said :—“After the exhaustive discussion
which this subject has received, I do not wish to take up the time of the Council
by any lengthy remarks. But I feel verystrongly that a real necossity exists for
this presumption, and I cannot pass by in silence the statement mado by the
Hon’ble Mr. Gibbon that the receipts which the raiyats receive are sufficient to
enable him to prove the occupancy-right. They do not give the boundaries of
the holding, and the objcction which I have all along understood the
hon’ble mover of the amendment. has to the provision that the receipt
should give the boundaries is evidence of the fact that at present receipts do
not give boundaries: all that is stated in the reccipt is the amount of money
received and the time for which it has been received. I have always understood
him to assert that this is sufficient. Bu‘he now says that the rent-reccipts
prove the raiyat’s position ; il so, then the receipts should give the boundaries. .
_As an additional argument against tbrowing on landlords the burden of proof
whether the raiyat has or has not held for 12 years we are told of the extraordi-
nary rapidity with which the zamind4s’s servants disappear; he says they seldom
remain in service more than a few years; sometimes the servant dies, some-
times he is dismissed, sometimes he disappears. Now I do not understand that
they are exposed to any unusual mortality, and if they are frequently dismissed
it points to what is really at the bottom of most of the rent difficulties in the
country, namely, that the zamindérs entrust a most difficult and delicate duty
to a class of men who are unfit, underpaid and dishonest. A reform in this
respect would do the zamindérs more good than any amount of legislation. 1
guite understand what the Hon'ble Mr. Gibbon says with regard to the
ipability of the zamindér to prove when a raiyat comes in; still if a man has

come within the last 12 years, there can be no difficulty in showing it. That
will rebut the presumption, and there will be an end to it. But the hon’ble
member says that the Bill before the Council provides for the grant of real
and efficient receipts, and that this will do away with the necessity of the pre-

, sutnpudon. We are certainly trying to do so, but it is one thing to provide for
this in a Bill; it is quite another to have it universally put in practice. ”’

The Hon'ble Mr. ILpErT thought that, for the reasons stated by the
Hon'ble Mr. Evans, who spoke with intimate practical knowledge of the sul-
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jeot, the presumption ought to be given in the limited form proposed by the -
‘Bill. Tt had been already pointed out that the criticisms of the learned Chief -
Justice were based on a misapprehension of the scope and intention of the *
provision under criticism, and the weight of the arguments directed aga.mst it

by the Hon'ble Mr Justice Field was materially lessened by the omus:on of ;
the word “ esta

Tha amendment was put and negatived.

The Hon’ble M. REYNoLDS then moved that in sections 20 and 21, aiter
the word “ village”’, wherever it occurs, the word * estate” be added; a.lso that
after section 21 the following proviso be added :—

“ Provided that, where an estate extends over more than one pargané, the estate shall be‘ ’

deemed to include only so much of the estate ns is comprised in the pargans in which I.he
land held by the raiyat is situated.”

He said :—** This amendment is intended to restore, with some modiﬁcatlon,
a provision of the Bill which received the approval of the Secretary of Btate
which formed part of the Bill as introduced into this Council, and which, a.f’her (
full discussion by the Belect Committee, was deliberately retained in the Blll
as re-published last year. Throughout all these stages of the measure the prin- '
ociple was accepted that the occupancy-rights of the settled raiyatshould extend
over all lands held by him in the village or estate. Bo important did the Secre-
tary of State consider this principle that he was careful to point out to the.
Government of India that its legislation must provide that the estate should re-
main unimpaired, and that the right should not be defeated by any sub-division -
of the cstata. In other words, he intended the estate to be the entire estate as™
fixed at the Permanent Settlement, and nothing less. At the eleventh hour,
and in my opinion most unfortunately, the Seclect Committee struck out the
words relating to the estate and limited the right to the village alone.

“The grounds on which the majority of the Select Committee made this
change were explained by tlhe hon’ble member in charge of the Bill in the
speoch which he made at the beginning of this debate. The reasons may, I
think, be fairly sumamarised under the following heads, —first, that the retention
of * tho estate’ is unfair to the landlord ; secondly, that the prescriptive rights
of khidkhist ruiyats never extended further than the village ; and tAirdiy, that
the chango will not practically work any substantial injury to the raiyat.

* As to the first point, I must own I have little sympathy with the feeling
which would restrict the growth of the occupancy-right in the interest of the
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landlord. The occupancy-right is notlung more than a right to pay regularly
a fair and equitable rent; and I have not tho least doubt that, in the long run,
& proprictor would be the gainer by having every one of his tenants an occu-
pancy-raiyat. But I am well aware that the landlords do not share this view,
and J admit that it is reasonable that the landlord should have an opportunity
of khowing something of his tenant, and that, if the privileges of a settled
raiyat extended to the whole estate, cases might occasionally occur in which a
proprietor might admit a tenant to occupation under the belief that he pos-
sessed no right of occupancy, and the tenant might then turn round upon
him and claim a right of ocoupancy on the ground of his having previ-
ously held land in another village or tenure of the same estate, though
under a different landlord. Such cases, I say, might occasionally happen ;
but the chanco of their happening has been greatly exaggerated. They
might happen on a few exceptionally large estates, such as the estates of
the Mah4rdjd of Burdwan or the Maldriji of Bettiah. But the hon’ble
member in charge of the Bill spoke of raiyats acquiring occupancy-rights in
villages of the same estate twenty miles apart, as if such cases were or could be
at all common. Buf what are the real facts ? Out of all the estates in these
Provinces, 89 per cent. are petty estates of less than 500 acres, which is very
little more than the average size of a village. In 89 cases out of 100, it is
much the same thing to thelandlord whether the estate or the village is declared
to be the limit, though it is a very different thing, as I shall presently show, to
the tenant. I therefore hold that, if no middle course could be found, and it
was necessary to choose between the village and the estate, the SBelect Com-
mittee ought to have adhered to the original Bill. In the vast majority of
cases this would involve no possible hardship to the landlord:; in the few re-
maining cases the hardship would ba of the most infinitesimal kind —the hard-
ship of the proprietor finding that he had got an occupancy-raiyat instead of a
non-occupancy-raiyat for his tenant—a very good thing, in my opinion, for both
the parties concerned.

“ S8econdly, it is urged that the village, and not the estate, was the limit of
the old right of occupancy ; and this is nodoubt perfectly true. The khidkhdst
raiyat was the cultivator of the lands of the village in which he lived. But {o
mzke this argument valid we ought to be able to restore the village as it existed

'at the time of tho Permanent SBettlement. But this we cannot do, and the Bill
proposed to take the survey village, that is to say, the village as it existed 45 or
50 years after the scttlement. But this is a totally different thing; and we

have evidence to show that the survey village must comprisc a much smaller
- i
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area than the village over which the old occupancy-right extended. - The -

increase in the numbers of the people, and the extension of cultivation, have

led to a marvellous growth in the number of . villages. The present number of '
villagos in Bengal and Behar is by the latest returns 194,701 ; the number

ten years ago, in 1874-75, was 142,339—an increase of more than 5,000 villages
per annum. Unfortunately, we have not, so far as 1 know, any complete figures
of the number of villages at the time of the Permanent SBettlement. . But, for a

number of districts, we have the quinquennial papers filed by the zam{ndérs under - .-
Regulation XLVIII of 1793 and Regulation VIII of 1800 ; and, in a few cases,

it so happened that these papers give the number of villages in some parganés of -

six districts of Bengal and Behar. I bave referred to these papers and have
compared the number of villages with the number ascertained at the survey,

nearly 50 years later. The generalresultis that, except in a few cases, in which™

the quinquennial papers show kismuts or hamlets as sépa.rai;e villages, the sur:
vey villages show a large increase of number. Thus, in pargand Mehar, in
Patna, the quinquennial papers give 264 villages; the survey found 831. In

pargand Moonair, in the same district, the quinquennial register shows 53-; the

survey shows 821. 1In pargané Sasseram, in S8hahabad, the quinquennial niim : '_
ber of villages is 886; the survey number is 1,328. In pargand Jellamootta,

in Midnapur, the respective numbers are 141 and 174. I do not wish to attach
undue value to these quinquennial registers. They are merely papers filed by
the zaminddrs, and they possess no definite authority. But on this point they
furnish the best information I have been able to obtain as to the state of things
80 years ago; and this information leads us to what was @ priori a probable-

conclusion, that the number of villages at the time of the survey was consider- -

ably greater than the number at the time of the settlement, and that, conse--
quently, to give the settled raiyat occupancy-rights over the survey village is

by no means to replace him in his old position in which his rights extended

over the village as it existed in former times.

“Thirdly, it is contended that the rule laid down in the Bill can work no
practical injury to the raiyat. If I were once satisfied on this point, I should
not care to trouble the Oouncil further on the question. But it is just because
it saoms to mo that there is a real danger in this matter to the raiyat, that I am
anxious to press the acceptance of this amendment on the Council. The lard-

lords arc impressed, I can hardly say why, with what I can only describo as a ’
morbid horror of any oxtension of the right of occupancy ; there is no device

to which they will not have recourse to prevent its accrual, or to destroy it
where it exists. 1t is the duty of the Council to see that tho principle which
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the Bill lays down is not cxpressed in such language as to allow of its being
defeated or evaded by acts which contravene its spirit. The hon’ble member in
charge of the Bill admitted that this might occur in exceptional instances in
which a landlord had several villages in his own dircct management within
reach of the cultivator’s residence, but he contended that the number of land-
lordd in that position is very small, and that very few tenants could be affected
by it. .

 But this inadequately represcnts the oxtent of the danger. It is not at
all necessary that the landlord should have several villages under his own direct
management. It is true that the area of the average village does not greatly
differ from the area of the average cstate, but it does not follow that the boun-
daries of the estate and of the village will coincide. The cases are extremely
numerous in which an estate or a tenure lies partly in one village and partly in
another. In all these cases, tenants whose holdings lie anywhere ncar the
villige boundary will be harassed and molested with the object of driving
them across the line, and thus breaking down their occupancy-rights, and non-
occupancy-tenants will in the same way be shifted about in order to prevent
the accrual of the right.

“ This is a real and very serious danger, and the case which it represents
is by no means exceptional. The landlords who could exercise such oppression
might be reckoned by the thousand, and their tenants by the ten thousand. I
therefore think that the Government of Bengal would have been justified in
asking the Council to restore the wording of the original Bill. But I have
already admitted that there are some large estates in which it would be un-
teasonable to require that the right of occupancy should extend over the whole
estate. The Government of Bengal has therefore considered whether any
middle course can be found, and any plan devised which would obviate the
danger to which I have referred, without leaving the landlords any reasonable
ground of complaint. Such a middle course will, I believe, be found by restor-
ing the old dcfinition, but at the same time limiting it by declaring that where
the estate consists of more than one pargand the occupancy-right of the tenant
shall not extend beyond that pargand in which his holding is situated. This
accordingly is the amendment which I now ask the Council to accept. The
pargans or fiscal circle is adefinite and well-known area. For the purposes
"of this section it scems better than the thind or the sub-division, as its bLoun-
daries are fixed and unalterable, and there is no doubt or difliculty in determining
to what pargani a given picce of land belongs. The average pargand is no
doubt larger than the average estate, but it is not the average estate which we
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have to consider in dealing with this question. In an average estate—an estate
below 500 acres—there would be no hardship to the landlord in saying that the
occupancy-right shall extend throughout the estate, as in such an estate the
landlord migut fairly be presumed to be able to know all his tenants. What
we have to consider is the exceptionally large estate, and such estates extend.
over many pargands, and in some cases over more than one district. For such
cases it seems to mo-that the pargand limit will fairly and sufficiently provide. -
‘I need not remind the Council of the historical association of the par--
gand with questions of tenancy and rent. The existence of the pargand
as o fiscal unit was recognized in the old law which made the established rates .
of the pargand the rates at which pattds were to be granted to the raiyats.
The pargand has as real an existence and as definite an area now as it
had then. The records of the Burvey Department and of the Boundary
Commissioner’s Office will supply the Courts with a secure gunide in the appli-
cation of the rule if the Council should think fit to adopt it. I think, therefore, "
that I may, with some confidence, ask the Council to agree to this amendment.
It has been my object to show that the limitation of the occupancy-right tq the _
village will not replace the raiyat in his old position, and will not ensure him
that reasonable fixity of tenure whick is intended to be given him by the Bill;
whereas the extension of the rights to the estate limited by the boundary of
the pargand will save the raiyat from being (in the old words of the Court

of Directors) ‘improperly disturbed in his possession’, and at the same time will
not involve consequences unfair to the landlords.”

The Hon'ble Mr. Evans said :—*“ I do not intend to take up much time,.
having already made some remarks on this question when speaking on the
motion for the consideration of the Seleot Committee’s report, but there were
certain points in the remarks made by the hon’ble mover of the amendment
with regard to which I should like to say a few words. The first point is the
arbitrary selection of the revenue unit called an ‘estate’ as the area within
which the raiyat ia to have rights of occupancy.

“ 1t is-admitted that estates are sub-divided, to a very large extent, into
permanent under-tenures, and that there is no kind of connection between the
raiyals of one village in one under-tenure in the estate and the raiyats in enother
village in the same estate situated in another under-tenure, nor between their ’
respective landlords, the under-tenure- holders. I could have understood his
argument had he proposed to give a raiyat the occupancy-right in a whole
pargand. But when we come to seo that the pargand has nothing to do with
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the particular revenue unit which pays revenuc to Government, and that onc
tenure-holder has nothing to do with another tenure-holder, it is difficult to
find any principle in it. Then the hon’ble member has pointed out that estates
very often aro not bigger than the village area; but he also points out that
though, as a rule, the size of an average estate is that of an average village, yet
there is no sort of connection between an estate and a village. But he seemed
to justify the extension of tho occupancy right to a larger area because thero are
‘raore villages now than thero were at the time of the Permancnt Settlement,
and that the village of that time was much larger than the village of the
present day. The fact that at the time of the Permanent Settlement one-third
or two-thirds of the land was waste explains to a great extent the larger
number of villages.” Butif he means it to be understood that the whole
“‘area of Bengal was covered with occupancy-rights, I say it was not 8o ; because
the ]arge'wast,e lands, large forests and great jungles whicli existed without
any cultivation were not subject to any occupancy-right until reclaimed. Some
of the village areas included waste lands, but thero were other very large tracts
of waste lands which were not included in any village area. Then, with regard
to the necessity for the amendment, my hon’ble friend starts by saying that
landlords have a morbid horror of the occupancy-right. But I may fairly
observe that there are some persons who have a morbid horror of landlords and
desire to erect unnccessary fences against imaginary dangers. I think that it
is not practicable on any large scale to move raiyats from ono village to
another ; that there are often feuds between neighbouring villages; and even
where they arc ou friendly terms, the raiyat would still be a stranger in the
village to which he is ghifted. Where he is a permancnt cultivatorshifted from
one plot to another in the same village it is different. I do not think, consi-
dering what we have done for the occupancy-raiyat, there is now real danger
of his being deprived of bis right to any large extent. The hon’ble member
has, however, urged that the introduction of the word ‘estate’ had the ap-
proval of the Secretary of State. I regard with great deference any opinion
expressed by so high an authority ; but it is far from clear that the Secre-
tary of State even had this scheme under his consideration or used the word
¢ astate’ in this sepse. I am strongly of opinion that with the introduction of
the word *estate ’ the Bill will be going to an entirely unneccssary length and
adopting an unsound and novel principle. The khadkhdst raiyat’s right only
extended to the village of which ho was a resident. I grant that the area of
the village in the time of the Permancent Scitlemont might have heen of larger
extent than villages of the survey. But that change and the disintregution of

village communities has been mot by making permanence of cultivation instead
k
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of residence the qualification for the acquisition of right of occupancy.
1f my hon’ble friend insists that the right of the khddkhést raiyat extended. .
over a large area, then let him confino the occupancy-nght to the resident
raiyaf. Iaving recognized the difference between the position of the khuad-
khdst raiyat of the time of the Permanent Settlement and the position .of the
occupancy-raiyat of the present day owing to changed circumstances, the Sel; sot
Committee have, by giving the raiyat the occupancy-right wherever he has

permanent cultivation, done a great deal ; and I think that there is no neceasity n
for going further.”

The Hon'ble BAsG PrArf Moran MUKERJI said :—* I strongly oppose the
proposal to introduce the word ¢ estate’ in sections 20 and 21 of the Bill, and I _
think the proviso which the hon’ble mover wishes the Council to insert in *
section 21 will not at all remove the strong objections which I entertain to this
amendment. As has been just remarked by the Hon’ble Mr. Evans, it is often
the case that some villages of an estate are let out in patni and other tepures,.
and therefore, if a right of occupancy, which is acquired in a village, is extended - -
tothe estate in which the village is situated, it will create very great difficulties;- . -
and it will, as has been observed by the hon’ble member in charge of the Bill, .
make the objections to the presumption in section 20 much more valid.” On
these grounds, coupled with the reasons adduced by the preceding speaker in.
exposing the fallacies which underlie the arguments which have been adduced
in support of the motion, I think the amendment should be rejected.”

The Hon'ble Mr. HuNTER said :—*“ I support the amendment. The ques-
tion as to the insertion of the word ‘estate’ in sections 20 and 21 was very:
carefully discussed in Committee, and I was one of the members who desired
to sco the word ‘estate’ either qualified or omitted, because I believed the
insertion of the word, without some qualification, might be productive of
hardship to the zaminddr. It is quite true, as the hon’ble mover of the amend-
ment has said, that the number of large estates is small, but the total area re-
presented by this small number of large estates is very great. The insertion
of the word ‘estate’ without any qualification would enable an occupancy-
raiyat to traffic on the ignorance of the proprietor of an extensive estate situated -
perhaps in soveral districts by entering on land as a stranger and then assert-
ing the occupancy-right. But I voted for the omission on the nndmtnndmg >,

that, if any reasonable proposal were brought forward to limit the meaning of

the word * cstate’, I would give it my support. The amendment now made does

not entively commend itself to me, and I shall presently state what I think a
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fair proposal. I shall bring forward that proposal as an amendment, shounld
the amendment now before the Council not be carried. In the meanwhile, I
shall vote for the amendment as it stands. 'The Sclect Committee held that it
would be a hardship on the zaminddr that a raiyat from a distant part should
settle down on the land of alarge cstate, and afterwards assert a right of occu-
pa,z;cy—a. right of which the zamindir was ignorant when he admitted the
raiyat as his tenant. There arc two ways of dealing with the question—either
to increase the area of the village or to diminish thearea of the estate. Neither
of those proposals found acceptance with the Committee. My own idea is that
the best form of limitation will be to strike out the word ‘estato® and to insert
words which will cover the land or tenure of the actual landlord. The word
¢ estate’ means a unit of entry in the Collector’s register ; what we wish to get at
is the tenure or holding of the landlord immediately superior of a raiyat. When
under-tenures are created in an estate, it renders it almost impossible for a large
zatdindér to know what is going on in different parts of his estate, as the dif-
ferent under-tenures may have no connection with one another, But the land-
lord, or actual superior of the tenant, has in an immense majority of cases the
means of knowing the class of tenant who asks for a holding. I am bound
to confess that the introduction of the word estate’, without qualification,
might operate to the injury of the zamfnddr. I was very much struck by the
historical retrospect given by the hon’ble mover of the amendment in bringing
forward this motion, and the evidence which I have myself collected bears him
out in what he said about the sub-division of villages. A village has been sub-
divided not merely by the reclamation of new land, but also by various contin-
gencies. The chief reason, however, why a residentiary village should no longer
be taken as the unit for the exercise of the occupancy-right is not the sub-
division of villages, but the sub-division of estates. Bub-division has been
going on for a very long time, and, as a matter of fact, I believe there is a
risk that in some cases the tenant who tries to enforce his occupancy-rights in
a village will find it divided betwoen soveral landlords.

« 1 agree with the Hon’ble Mr. Reynolds that there will be a danger of the
raiyat being shifted beyond the boundarics of the village into another part of
the estate not within the village. It scems to me, however, that there is also
another danger. The raiyat has not mercly the ordinary risk of being shifted
from one village to another; he has also to contend with the distinct animus
on the part of & zamindér, whose interest it will be to prevent him from obtain.
ing the right of occupancy, and who will try to shift him from one village to
snother. I do not share in the opinions of those who think tbat zamfuddrs, as
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a rule, have behavcd badly to their raiyats. I admit that the difficulty mention-
ed by the Hon’ble Mr Evansis a true one. Not only are estates large, but
they are also sub-divided, and there is the difficulty that the tenure-holder may
not know the rights pertaining to the man who settles on his land. But I
think it las been shown by the Hon’ble Mr. Reynolds that this danger is
small as far as the landholder is concerned, while the risk is very great as Tar
a8 the tenant is concerned. For theso reasons I support the amendment. But
if the amendment is not carried, I shall ask leave to move an amendment with
the view of substituting the permanent tenure of the landlord for the word

“estate’. I am not aware whether it is in accordance with the rules of the

Oouncil to move an amendment upon the amendment. I shall ask Your Lord-
ship todecide whether I shall be in order in doing so.”

The Hon’ble Mr. GiBBoN said:—* I will'not go very deeply into this
matter. The Hon'ble Mr. Evans and other hon'ble members who have preceded
me huve already soid all I had to say, or could say, on the subject. I willonly
say that I was among the number who would have been glad to see the area
within which the occupancy-right would be allowed to acerue extended. RBut :
I admit all the difficulties in the way of allowing this which were found by the
Select Oommittee. With reference to the specific amendment before the .
Council, that the limit of the -estatc should be the pargané, I can only say
that I manage one estate within one pargand which consists of 1,100,000
acres. The proposal of the Hon’ble Mr. Hunter creates great difficulty in my
mind. There aretwo classes of tenure-holders—one permanent, one temporary.
The tenure-holder who has only a temporary interest in his tenure may be .
constantly shifted, and therefore the area within which the raiyat may one day
acquire the ocoupancy-right may not be the same area the next day.”

His Honour T™HE LIEUTENANT-GoVERNOR gaid :—“I am bound to say a
few words with regard to this question, which underwent long and serious dis-
cussion in the Select Committee; but the revival of the question in Council
has boen at my instance, because I could not help feeling that the principle
which is involved is of very great importance and should be brought before
the Council for consideration. The Hon'ble Mr. Evans the other day said that
in regard to this matter the word estate’ had been introduced at tho instance
of the Bengal Government. I wish to plead not guilty to that charge beuause,
if I romomber rightly, the proposal formed part of the suggestions in the
dospatch of tho Goverument of India to the Secretary of State three years
ago, and eventually reccived his approval. Now, of course, I understani
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that the Secretary of State, in giving his sanction to the inclusion of the
word ‘estate’ in. connection with this section, might have been misled, as
probably many other mistakes have been made in considering analogies
between estates and holdings in England and in this country, in the thought
that an estate in India meant very much the same thing as an cstate in Eng-
land. The objection which has been taken is that an estate in India comprises
very many large subordinate tenure-holders, who are practically as much
landlords as the superior landholder himsclf. The position has been rightly
explained both by the Hon'ble Mr. Evans and the Hon’ble Pedri Mobhan
Mukerji, who have shown that where there are patnis and dar-patnfs and
se-patnis, carved out of the parent estate of the landholder or proprictor, as
entered in the Government registers, there may be risks in giving too wide
a definition which we should not incur. I fully recognise the force of that

ument ; but then there is a danger in the opposite extreme. The danger
of iim.iting the position of the occupancy-raiyat to a single village lies in this,
namely, the risk of the loss of his status as an occupancy-raiyat from the
prevalence of the practice of the zamfndér shifting him from one holding to
another. It was the common prevalence of this practice which among other
causes has led to a revision of the law. And, though the Hon’ble the Mah4rdja
of Durbhunga insisted the other day that there was no proof of such a prac-
tice, I think he must have spoken in forgetfulness of the statement which he
himself made to the Hon'ble Mr. Reynolds—when he went on deputation
under instructions from my predecessor, when there was proposal to recognize
occupation for three years, and not twelve years, as conferring the occupancy-
right—that if that was the case, raiyats would have to be slu‘ft_ed from year to
year to prevent their acquiring the occupancy-right. That was'a clear illustra-
tion of how a large zaminddr intended to act to prevent the accrual of the
occupancy-right. Now if the right of occupancy is confined to the village in
whioch the raiyat resides, it will still be in the power of the zaminddr to turn
the raiyat away from one village to another, and thereby make him lose the
status, which it is one of the objects of the Bill to secure. The object and
general polioy of the Government of India within the last fow years, as I have
anderstood the discussions upon the subject, has been that it should be the
sim of the Government to try and extend, as far as possible, the status of the
agght of oocupancy, with a view not only to the great advantage of the zamfn-
dér in securing a raiyat with substantial interest in the land, but also generally
for the interests of the country. Now, in the Select Committee, the original
proposal for the introduction of the word ‘estate’ was after considerable dis-

cussion rejocted. There is no wish to revive that proposal; but it demands
i
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attention, whether some modlﬁcatlon could not be made which would still aﬁord R
greater protection to the raiyat against the danger to which I have alluded; .
and I understand the Hon’ble Mr. Reynolds’ proposal to-day to be that,’
instead of limiting the right simply to the village, it should be extended to the
pargnné which is a larger area than a village. | If it will facilitate the carry-
ing out of the object of the Bill in giving better sccurity to the raiyat in his -
holding, by extending the occupany status to the pargané, where there wauld -
still be the same rent-receiver, I think it would be an improvement upon the.:
section as it stands; and for my purt I should be quite willing to adopt that

modification. The risk of shifting the raiyat from village to village will not
then be a serious one.”

The Hon’ble 81& 8TEUART BAYLEY said :—*“1I am sorry I am nof able: t.o o
accept the amendment which has been urged upon us on the authority of the
Bengal Government. I dwelt at such length in my speech on Friday last on
the subject of omitting or retaining the word ‘estate’in the definition of
‘settled raiyat’ that I don’t like to go over the same ground again. Briéﬂy, 1
may say that our objection to the word ©cstate’ as dealing with rent is thnt"
an estate might be divided amongst numerous tenure-holders of one kind .or’
another who know nothing of one another’s raiyats, and have no access to each
other’s papers. Therefore, in any of such cases a8 man might come in as a non- - -
occupancy-raiyat and then claim occupancy-rights. I then wenton to show that
while there were serious objections to the retention of the word *estate,” the
advantage to be derived from its retention would of necessity be very small. .
Nine-tenths of the raiyats will have occupancy-rights under the Bill; therefore. .
there remains only the one-tenth of non-occupancy-raiyats. Out of this one-
tenth there would be exposed to danger from shifting only those who were on the
estate of a landlord holding two or more contiguous villages in his direct pos-
session, from one to the other of which the landlord might have the power to
shift these men. The number of landlords who have this power is small; the
number of raiyats on whom it could be exercised is extremely small. On the
other hand, what is the real value of it to raiyats taking up fresh land ? It is
admitted that 99 per cent. of the raiyats cannot leave their village, and therefore
only the few raiyats to whom the present proposal would be an advantage would
be those who would be willing to abandon their homes. But this is pracisclv
the class who should not, wo think, have the boon, Looking at the disadvan-
tage to tho raiyat and the danger to the zamind4r as in either case of very

small importance, I profer to take my stand on the ancient, historical, cus-
tomary and legal rights of the khtidkhast raiyat and go no further.

ZNowQ\_r the
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khidkhést raiyat undoubtedly had both by custom and right the right of -
ocoupancy in any land held by him in his own village, I am first met by
the argument that this proposal had been sanctioned by the Sccretary of State.
His Honour the Lieutenant-Governor, I think, has made an error in saying
that the words °or cstate’ were suggested in the despatch of the Government
of India; the suggestion was not made there, but was contained in the Secre-
tary of State’s reply. IIow far the Secretary of State had foreseen tho
difficulties arising out of the sub-division of estates into numerous scparate
tenures I cannot say; but when we came to examine the subject we found
that a single revenue-estate might be sub-divided into a dozen or more
of rent-estates. Therefore, while we have narrowed the area below the limits
in the Secretary of Btate’s despatch, we have very greatly strengthened and
facilitated the proof of the right within that area. Then we wero told
that the word ©estate’ was contained in the first and second drafts of the
Bill, and that only now, at the last moment, we have made a change. I must
ask the attention of the Council to the real history of the case. It is true that
we did not leave out the word in the second draft of the Bill, but we specially
called attention to the real inconveniences which would ensue from its roten-
tion, and it was on the strength of that call that the Local Government again
‘referred the matter toits officers; and when we found that a large num-.
ber of those officers objected, we again considered the matter. The change
therefore was not made in the ill-considered way which might be imagined
from the speech of the hon’ble mover of the amendment, but it was done
on the advice of a great number of the officers of the Bengal Govern-
ment. The hon’ble gentleman has laid a good deal of stress on the argu-
ment that a landlord ought to like to have occupancy-raiyats on his
estate ; he admits that the landlord does not like them, but he says that
that is due to the ignorance of the landlord to his own interests. But we
cannot make a landlord like what he ought to like. He has an idea that, by
extending occupancy-rights beyond what the old law and custom of the country
grants, it trenches on his rights as the landlord. Whether the morbid horror
which the landlord has is well or ill-founded, there it is, and we ought to take
some cognizance of it where it does not interfere cither with the stability of
the raiyat or the progress of the country. Then an argument is built on my
assertion that the rights of the khidkhést are limited to the village in which
he resides. If this be true, it is urged that we should give him his rights in
that village, the village of the old khddkhdst raiyat of the time of the Per-
manent Sottlement. But the village of the Permanent Setilement is gone,
because there is now so much more cultivation. By going to the village of
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the survey we are going back 80 years. The line must be drawn somewhere,
and here we: have an area which is definitely and finally recorded, and which
is independent of any subsequent changes. I do not think we can be asked
with any reason to go any further back. I admit that the village of the present
day is probably smaller than the village of the time of the Permanent
Settlement, but we have much more cultivated land. The village of
the present day, as far as I can make out from a statement which has been
furnished to me, averages about 400 acres. I cannot say what theoccu-
pancy-raiyat’s right averaged at- that time; but statistics show that in
Dacea the vast majority have holdings of only five bighds, and in Tipperah
three-fourths of them hold on an average not more than three bighds, and in
portions of Behar three-fourths hold below five bighds. The standard bigh4 is one-
third of an acre; therefore the average area of a village is 1,200 standard bigh4s’;
and comparing the agricultural holdings of an occupancy-raiyat with the area
over which he can acquire the occupancy-right, I do not think that is such a small
area, and there is no real necessity to extend it. We are asked to extend the
right over so much land as is within the pargand. But what is the area of a
pargand ? The particular estate which the Hon’ble Mr. Reynolds mentioned 23
one in regard to which the difficulty had arisen, and the one to which he would
apply his remedy, was the estate of the Mahardjé of Bettiah. The Hon’ble Mr.
Gibbon had told the Council that you will find a single pargand, the very par-
gand in which the Mahdrdj4 has the greater portion of his estate, containing a
million of acres. What possible advantage, therefore, can it be in such a case
as this towithdraw the word ‘estate’ and putin the word ¢ pargand’? It will
leave the question exactly as it is. That of course is an exceptional case,
‘but it is precisely one of the cases to which the Hon’ble Mr. Reynolds
thinks it might be applied. As soon therefore as we begin to test the
matter we find that it does not meet the case. There are other ways proposed
to meet the difficulty. One is that it should be confined to permanent tenures.
That was proposed in Committee. The Mah4rdjé of Bettiah's estate is let out .
on loug leases whioh fall in from time to time; consequently the raiyat hold-
ing under the intermediate tenure-holder, as the Hon’ble Mr. Hunter proposes to
amend the section, is a raiyat who has one day an occupancy-right in the whole
of the pargund and another day is a raiyat in a small tenure. As the small
tenure falls in, it is held directly by the zamindAr or amalgamated with anothe.
tenure ; consequently the area of a tenure is constantly shifting, and how we
can regulate a raiyat’s right of occupancy with an area which we cannot calcu--

late T am unable to understand. I am afraid, therefore, that the scheme, how-

ever well intended, will break down on that point. There is one other point'
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which is worth noticing, and that is with regard to the presumption. Tho
presumption is a fair one so long as it gives the raiyat the chance of proving
his occupancy-rights in the village. It is infinitely more difficult to defend
if those rights are extended to the cstate. The presumption itself is an infinite-
ly.more valuable boon than the extension, and I shall conscquently ask the

Cohneil to reject tho amendment.”

The Hon’ble Mr. ReyNoLps’ amendment was then put and negatived.

The Hon’ble M. HuNTER by leave moved to substitute in the amendmen t
just put to the Council the words ‘a permanent tenure of the landlord ”* for

the word ‘“ estate™. ’

The amendment was p:.;t and negatived.

The Hon’ble BApG PeArf MonaN MUKERJI moved that section 21, sub-
section ([), of the Bill be omitted. - He said :—*“ A provision which gives the
settled raiyat a right of occupancy in all land let to him will make the land-
holders very reluctant to let new landa to such raiyats. Such a provision would,
therefore, act injuriously on the ruiyats themselver, The hon’ble member in
charge of the Bill expressed his wonder that the landholders should prefer to
have for their tenants a Lody of serfs instead of a body of prosperous raiyats
with substantial rights of occupancy, and my hon’ble friend Mr. Amfr Al{
has given to the Council, as instances of unworthy conduct, extracts from state-
ments made by landbolders themselves, showing that in certain parts of Behar
landholders give short term leases and shift raiyats from one plot of land to
another with a view to bar the accrual of rights of occupancy. I wish to
take this opportunity of submitting to Your Lordship and this Hon’ble Council
that there is mnot a single statement in the massive records connocted with
this Bill that the practice in question obtains anywhere in Bengal, and, if it
obtains in certain parts of Behar, it has the justification that tho interests of
agriculture in that Province make it necessary to let land remain fallow after
it has been cultivated for a number of years. But little blame to landholders
if they have taken care to prevent the extension of rights of occupancy in land.
Naither the Regulations of 1793, nor any custom which found a place in tho
judicial records since that year, gave a right of occupancy to any but a khud-
khést-kudimi raiyat, that is, an old and resident raiyat. With all deferenee to
the opinion of more than onc hon’ble member to the contrary, I maintain, and
Iam prepared to substantiate the view, that Act X of 1859 for the first timo
- m
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gave rights of occupancy to non-resident and such of the resident raiyats as had
not acquired it by length of possession; but, while creating this new right, if.
expressly provided for the protcction of rights of landholders with regard to

lands in which the right had not already accrued ; and seclion T of that Act runs
thus :—

L]

‘ Nothing contaived in the last preceding section shall be held to affect the terms of any
written contract for the cultivation of land entered into between a landholder and a raiyat, .
when it containe any express stipulation contrary thereto,’

“ Few zamindfrs would have cared to concern themselves with the growth
of this right if that Act had not at the sawme time attached fo it other substantive
rights. The zamindérs found that the law raised a presumption of fixity of rent in
favour of such raiyats “which they could not possibly rebut, and that it gave
them a right to hold at privileged rates of rent when their rents were enhaace-
able. It is not in human nature that landholders should not, under such eir-
cumstances, try to protect their own interests by following a course which was -
not only not unworthy in itself, but also one which the legislature had specially
provided for them. And yet nothing shows their great moderation in this"
respect more than the fact that from 75 to 90 per cent. of the raiyats of these
provinces unquestionably enjoy the right at present. There is no reason, how-
ever, that, because a man has a right of occupancy in a particular plot of land,
the right should extend by possession for a single day to all land that might
be let to him. Buch a provision will act against the interests of the settled

raiyats themselves. It would also bhamper the extension of cultivation
and the reclamation of waste lands.

-

“ Nothing is more true than the observations on this point contained in the

dissent of my learned and hon'ble friend, Dr. Hunter, which I shall read to
Your Lordship :—

¢ A rogards lands brought under cultivation by the landlord himself, by means of hired
Inbour, he ig in 8 much worse position thon before. Henceforth the landlord who cuts down
heavy juogle, or digs tanks, or drains swamps, at a large outlay Ly means of his own servants,
will, under the provisions of the Bill, begin to lose tho occupancy-right in the teclmrned land
s noon as he lets it out to tonants. If the landlord lets the reclaimed ficlds to & settleq »
raiyat of the village, the tenant acquires the occupancy-right the momeunt he enters on the
land ; if the landlord lets the reclaimed fields to any other raiyat, the title to ocoupancy-rights
immediately begins to aceruo. In no case will the landlord be permitted by special contract
in hia lense to bar the growth of occupancy-rights in land which he has reclaimed by bis own
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servants at his own expense. Considering the pressure of the people on the cultivated soil
and the existonce of large unreclaimed tracts within o few days’ walk of centres of congestol
population, I think it impolitic to place any new discourngements on cfforts to add to the
cultivated land.’ *

* The Hon’ble 81r STEUART BaYLEY s0id :—* I do not propose to follow the
hon’ble member in his discussion of the position of the occupancy-raiyat or
that of his predecessor, the khidkhast raiyat of the time of the Permanent Set-
tlement, beyond saying that I dissent from the hon’ble-member in fofo. The
Hcn'ble Member told the Council that the khidkhdst raiyat paid the highest
competition-rent ; but in saying so he uscd an expression which had absolutely no
meaning. I have no doubt that Lord Cornwallis was correct in saying that the
landholdér took the highest rent he could get; but whilerents wero regulated by
custom the term ¢ competition-rent’ did not apply at all. Nor will I follow the
hon’ble member in his examination of the right of occupancy.. That it meant
aright to hold at beneficial rates I find no authority. Whetler he was right
in saying that the status given under Act X of 1859 was more desirable than
the right_held at the time of the Permanent Settlement I do not care to
enquire, but I would ask whether the hon'ble member would deny that the
khidkhést raiyat had a right of occupancy in any land which he might hold
in his own village. In conclusion, I maintain that the proposal before the
Council is absolutely contrary to the wholescope and meaning of the Bill.”

The Hon'ble Mx. AMIR ALf said :—* It seems to me that sub-section (1)
of section 21 is the natural consequence of the whole of the deliberations of the
Select Committee with reference to the status of the occupancy-raiyat. It is
a natural consequence of the determination of the Government to give to the
mcupm;cy-miyat a sufficient amount of protection against eviction, and
to give him the same security in regard to all lands held by him in the village
which he possessed under the law to a specific plot of land ; and it is a natural
consequence of the desire of the legislature to prevent the habit of shifting
raiyats which had been frequent in all parts of these provinces. In face of the
evidence before the Council not only in the reports furnished by the various
Jfficers of Government but also by the Famine Commission, it will be going
beyond the actual existing circumstances to say that there is no necessity for
soine such provision as this.”

The amendment was put and negatived.
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 The Hon’ble the ManArfis& or Dursmunea.by leave withdrew the:
following amendments :—

That to section 21, sub-section (1), of the Bill, the following pronso be.
added :—.

“ Provided that auch land is not larger in aren than the quantity of land contmuously held g
by him for the last twelve years.”

That sub-section (2) of the same section be omitted.

The Hon’ble BAB¢ PEAr1 MouAN MuKERJIL by leave withdrew the amend-
ment that section 22, sub- section (1), of the Bill be omitted.

The Hon'ble TaE MARARLIA OF DURBHEUNGA moved that in line 4 of section.
28 of the Bill, after the word ‘“ unfit”” the words “ or permanently less fit ”
be inserted. He said :—** The object is to give the landlord sufficient protection. ...
against anything likely to permanently injure the land. I moved a similar
amendment in Committee last year, but I believe that, although the Commlttee
agreed with me in thinking that the landlord should have sufficient protectioh -
given to him to prevent the raiyat from doing anything likely to perma.ne'ntly
injure the land, the wording of my amendment was not accepted. In any Bill
of this sort, in which novel provisions for compensation for improvement have been
inserted, it is only fair that some reciprocal advantage should also be given to the.
zaminddr. It may be the case even now that some members might find some
fault in the wording of the amendment, but I do not pretend to be much of a
draftsman. T dare say, however, the Council will agree to the principle that B
some protection at least should be given to the landlord from any act of the
ra.iyat which is likely to deteriorate the productive powers of the land.”

The Hon'ble Mr. QuINTON 8aid :—* I think the section as it stands gives-
the landlord all the protection he can reasonably claim. To say that the
land hae been made less fit would give rise to litigation, because it would be
impossible for the Oourts to determine degrees of fitness, and would ‘make the
raiyats more and more uncertain as to their position.”

@ LY

The Hon’ble BAnG Peirr MomAN MUKEKJI said :—*“For the reasons ’
assigned by the hon'ble mover, I think the amendment a reasonable one.
Somo protection should be given. to landholders in cases in which the raiyats
deteriorated the quality of the land and lessened the letting value of it.”
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The Hon’ble Rao SAnER VISHVANATHA NARAYAN MANDLIK said :—* I
think the amendment is worthy of being considered.”

The Hon’ble Me. REYNOLDS said :—‘As the ITon’ble Mr. Quinton has
painted out, it will be difficult for the Court to determine what has made the
la? permanently less fit for cultivation. 1It, therefore, seems to me an
unreasonable suggestion, and I should prefer to leave the section as it stands.”’

The Hon’ble 812 STEUART BAYLEY said :—* I think tho raiyat ought not to
divert the land from the purposes for which it was let, and the amendment is
one to which I have no objection in principle; but I cannot support it as it
stands, because no Court could judge whether land had been rendered perma-
nently less fit. I therefore think the wording of the amendment is objection-
able, and that it will lead to litigation without that litigation being of any

n

use.

The Hon'ble THE MABARLJL OF DunBHUNGA said :—* All that I want to
place before the Council is that they should in some way rocognise the princi-
ple that the landlord should be protected from any act of the raiyat which is
likely to deteriorate the letting value of the land in future, and if the Council
agrees to that principle I am suro the hon’ble member in charge or the Law
Member might be able in a day or two to lay a better-worded amendment
before the Council. 'When you give compensation to the raiyat for improve-
ments, you must give some reciprocal advantages to the zamindér.”

His Excellency THE PRESIDENT said that the principle of giving protoction
to the landlord against improper usage of the land by the tenant was generally
recognised in Europe. He would, therefore, suggest that the consideration of
the amcndment should be postponed, or else that tho scotion should bo passcd
and it be left for further consideration by the Council whether in a later part of
tho Bill some clause should not be introduced which would give all the pro-

tection which was desired.
The further consideration of section 23 was postponed.

- The Council adjourned to Thursday, the 5th March, 1885.

R. J. OROSTIHIWAITE,
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