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• 
The Council met at Governmont n~ U  on Wednesday, tho 4th March, 1885. 

PRESENT: 

His Excellency the Viceroy and Governor Geneml of India, R.P., G.e.B., 
G.C.H.G., G.H.S.I., G.H.I.E., P.C., presiding. 

His Honour the Lieutenant-Gevernor of Deugal, K.0.8.1.,C.l.E. 
His Excellency the Commander-in-Chief, G.C.D., C.J.E. 
'The :B:on'ble J. Gibbs, C.8.1., C.I.E.; 
., Lieutenant-General the Hon'hie T. F. Wilson, C.D., C.I.E. 
The Hon'ble O. P. Ilbert, C.I.E. 

The Hon'hie Sir S. O. Bayley, X.O.S.I., C.I.E. 
The Hon'ble T. C. Hope, C.S.I., C.I.E. 
The Bon'ble T. M. Gibbon, C.I.I. 

The Hon'ble R. Miller. 
The Hon'ble Amir Ali. 
The Hon'ble W. W. Hunter, LL.D.,C.S.r., O.I.E. 

The Hon'hla H. J. Reynolds. 
The Hon'ble Rao Saheb Vishvll.natha Narnyan Mllndlik, c.s.r. 
The Hon'ble Pearl Mohan Mukerji. 
The Hon'hle H. St.A. Goodrich. 

The Hon'ble G. H. P. Evans. 
The Hon'ble Maharaja. Luchmessw' Singh, Ball/idur, of Durbhungll. 

The Hon'ble J. W. Quinton. 

DEN GAL TENANCY BILL. 

The IlIljoume,} debate on the Bill WRR resumed lhiH dal. 

The Hon'ble thcMA.uA.s.AJA. OP DURBUNGRA. SlLid :-" 'rhe Council will per-

a~ permit me to mnke one or two gcneml observations upon tho a n Jl ~ 

. which sta.nd in my name. I have dorerminml to withdraw a vcry consi<iCrtlhJe 
number, a ~  I am unwilling to tAke up the, time of the Council in urging 
amondments whieh I see from the course tbat the debate bas taken would hay!! 
vcry little chance of being nccC'ptod. '1'110 remaining amendments nrc, I think, 
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reasonable ones, and such as I may fairly hope this Oouncil to acoopt. 'l'ho ~l  

as Y()ur Lordship is aware, has made very serious inroadiJ on the rigllis and 

privileges of the zamfndars. A vory general but most erroneous impression pre-
vails that the Select Oommittee have made great concessions to the zamindars. 
The zam1ndars are oertainly indebted. to the Select Oommittee for ~n  

certain novel proposals, which, as the hon'ble member in oharge of the llll~  

told us, were urged with all the authority and ability of the Government of 

Bengal. But it is difficult to understand how the successful resistance of 
these proposals can be considered J!S concessions to the zamind8rs. There, is 
hardly a clause of the'mll which does not ohange the law to their disfavour. 
Now the object of my amendments is' 'not to ask for conoessionsto the zs,!»llJ-

dars, but to maintain the existing law as it stands at present. Those who 
advocate ohange are bound to show the necessity of the proposed innovation. 
Where serious alterations have been made in the existing law, and where these 
alterations could only be carried in the Select' Oommittee by a narrow majoniy, 
this Oouncil ought, I conceive, to reject such alterations, unless their neces-

sity is clearly and conolusively shown. I hope therefore that the Council will 
give to me 80 fair and impartial consideration, and that, as moderate men, ybu 
will vote for the maintenance of the existing law, unless you are satisfied of 
the absolute necessity for innovation." , , 

The Hon'ble the MA.RAR1JA OF D.URBRUNGA then by lea.ve withdreW-the 
following amendments:-

That in line 1 of section 1. clause (2), of the Bill, after t.he words .. on 
such date" the words and figures" after June, 1885 It be added. 

That in line 5 of clauso (3) of the same section, for the words .. Town of 
Calcutta." tho words "liinit!l of any MuuiQipality " be ~  • 

Tha.t in the same clause, after the words II the Division of Orissa t, the 
words" the Division of Bha.gulpore II be added. 

That in the same clause the words .. the Division of Chittagong II be 
added. 

That in tho same clause the words" the Division of Dacca. II be added. 

That in the snme clause the WOrdli .. the Division of Rajshahye II be added." 
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T.hat in the same olause tho words "tho' Presidency Division " he added. 

, That in lines 8 to 12 of the same clause the words "and the Loonl Go-
vemment" to the end be omitted." 

That to the sanie clause tho following proviso be added :-. . 
• 
C< Provided that, in case tbe greAter pOI,tion of·au estate i. sitUAted in a tract to whioh 

tllia Act does not apply, the "bo)e of Buch nn estate will be deemed for the pUl'poses of thi • 
• Aot to be inoluded within such excluded tract." 

The Hon'ble the MA.HARAJA OF DURBHUNGA. moved that to clause (8), 
seotion 1. the following further proviso be added:-.. Provided that this Act 
Sllall apply only to lup.d which is tho subject of agricultural or horticultural 
oultivation, or is ~ for purposes incidenta.! thereto. U He said :-

~  

"My LoRD.-The entire justification for this measure of legislation, it may 
be ·granted. has been the supposed necessity of strengthening the position of 
the cultivator. The Act now in foroe. Aot VIII of 1869 (B, 0.), and its prede-
oessor, Act X of 1859. whioh we now seek to supersede, did only apply to 
law whioh was the subject of agrioultura.l or hortioultural cultivation. or 
was used for purposes incidental thereto. If hon'ble members will tum to 
B'bd Jogendra Nath Maulik's edition of Act VIII of 1869 (B. 0.). they 
will find the following proposition established by the decisions of the High 
Oourt, namely, that Act X was not intended to apply to any land except la.nd 
of which the" main objeot was oultivation; that the occupation intended 
to be protected thereby was oocupation of land considered as the subject of 
a.gricultural or horticultural cultivation and used for purposes inoidental tbereto. 
such as for the site of the homestead, the miyat or mali'. dwelling-:hoU1!O. It 
did not include occupation. the main object of which was the dwelling-house 
itself. and where the cultivation of the soil. if any there were. was entirely 
subordinate to that; that lands leased for the purpose of building a house or a. 
ohurch were not the subject of the legislation of the Act of 1859, a,nd thereforo 
no right of occupancy could be acquired thl'rcundcr in such holdings; that 
no rigbf of occupancy could be acquired in,ajullcu,. by a tenant in posSCBsion 
for a series of years; that the provisions of that law did not apply to a tan k 
used only for the preservation and rearing of fish j that a right of occupancy 
mI".not aoquired in a tank when a tank was the principa.l subject of tbe lc:ule. 
and only so much land passed with tbe tank as wsa necossa.ry for it, namely. 
for the banks; but where the land was let for cultiva.tion, and there was a tank 
upon it. the tank would go with tbe land. and if Ulere wns a right of OCCIIJlODcy 
in tho land, there would be a right of occupancy in the tank 88 appurtclIallt 
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thereto. I ~  my Lord, that my amendment fairly ~ ~  
result of all these decisions, and should' therefore'be accepted as a re-enactment 

of the present law. In the Digest, Mr. Field a.ttained the same gOM by the 
following definition of the term' land':-

, Land, when applied to land cultivated or beld by a raiyat, meanl lan~ used or to ~ ~l ~ 

for agrioultural or hortioultural pUrpURI. .E.pl"fldioft.-Baitu,or homestead laud, il lond used 

for agricultural pllrposes when it il occupied by a raiyat if the rent or 8uch 6adu land 'i. ' 

payable to the lame landlord under whom 8ueh raiyat holdl llilcultinted land.' ' , ' 

. 
u It is true, as has been observed by the Hon'ble La.w Member,. that 

the chapter treating of lenses in the T ~n  of Property Act of 1882 a.pplies to 
all leases excepting leases, for agricultural purposes, but the language of the 

117th section of that Aot is very peculiar :- " , 

'Nolle of the proviliontl of thil chapter apply to leDlel for agricultural purp0881, exoert. in 

10 for a8 the Local Government, with 'the previous sanction of tbe Governor General in Council; 

mllY. b, notification publilhed iu the local offioial G".,tte, declare a.1l or any of such ~ Jl  

to be io applicable. together with, or lubject to, theee oC the' local law, if allY, for the tim!" 
bl'liug ill foroe.Slloh notification shallilot take efFect uutil after the expiry oC lix monthl ~  

the date of ita publication.' ' .', .,' '", 

U :My Lord, I am unwilling to allow a ml\tter of suoh importance to be 'at , 
the mercy of notitica.lions in the Ga.zette, and I would, therefore, uk thil:l 
Hon'ble Oouncil to re·ena.ot the provisions of the present' la.w. I had 
a.lready, in suggesting a previous amendment,gone some way into the' ques-
tion. To a. oertain extent they overlay ea.ch other. The previous amendment 
which I had intended to move was to save all lands within the municipal limit 
from the operation of this Act, irrespective of the object oT the occupation; 
The ohject of tbe present amendment is to exclude a.llla.nd in non-agricultural 
occupation, wherever situate, from the operation of this law. In the majority 
of instances the result would be the same, for the prinoipal object of holding 
within Diunicipallimits is not agriculture or hortioulture, and similarly, on the 
other ha.nd. in the open country the majority of holdings are agricultural. But 
iu either a ~ the change would be 0. fair recognition of a part of the existing' 
law in favour of landlords, which I do not think has been the ohject of serious 
complaint. whieb professedly is outside the scope of tho present legislation, ruld 
to wbich tho principal reasons assigned in favour of this legislation nrc wholly • 
inaplllicable. I 11m glnd to find that this was 0. subject which drew the atten-
tion of our hou'ble Colleague, Mr. Goodrich, in the course of tho debate 
upon the molion of tbe hon'blc member in charge to takc this Bill into 
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~ n a n; and I have no doubt that on a. little reflection this amendment 
will commend itself to the approva.l of your Lordship and of the other membel's 

of this Hon'ble Oouncil. We are legislating now, be it remembered. for tho 

cultivators of the soil, and not for the labourers of towns, who have DO interest 

in land. and by the custom of the country as much as by the laws of 

political eoonomy the owner of land in the midst of urban populations, as 

well as the l)roprietor of land used for non-agricultural purposes. had made 

What terms he cbose with the occupants under him without at all entailing 
those risks of administrative difficulty whieh we are tol4 justify this new de .. 
parture from the ancient custom and land law of the country passing by the 
name of tho Bengo.l Tenancy Dill." . 
The Hon'ble BABU PEARl MORAN MUKERJI said":_uI beg to support the 

, amendment whieh bas becn just made. I think that it is in the interest of 

" the. whole country that a law which is intended to simplify and regulate the 
relations between landlords and tennnts should be oonfined solely to lands 
which are held for agricultural or hortioultural purposes. The Oouncil will be 
plaued to observe that both Acts X of 1859 and VIII of 1869 extended to the 
whole of the territories under the Lieutenant-Governor of Bengal, and yet 
nevertheless the High Oourt has repeatedly held, both in Full Bench and in 
Divisional Benches, thnt neither of these laws extend to municipalities. That 
being so, I submit it is very desirable that the proposed law should not concern 
itself with lands which are held simply for dwelling-houses. or for purposes 
of manufactories, hAts or markets, and not for agricultll1'81 and horticultural 

purposes." 

The Hon'ble MR. REYNOLDS said :_CC I cannot support the amendment, 
because it seems to me to go much further than is justified by the existing lnw 
" or the facts of the case. and because I think that if it is carried it will have the 
result of nullifying, in a great measure. the Bill now before the Counoil. The 
question of the use of land for agricultural or horticultural purposes was 
disoussed with much learning by Mr. Justice Field in his note appcnded to tbe 
Report of the Rent Law Commission, dated 29th December 1870, and the 
Oommission which (discussed tho matter wcre very guarded. in the language 
they used. They said in paragraph 11 of their Report that 'certain portion. .. 
, of Act X have been construed to npply only to lands used for agricuUural or 
horticultural purposes. Whothr.r the remaining portions are limited in their 
applioation is a broad question which has nover hOOn settled.' ADd they went 
on to say that • it has never boon doubted thnt the rents oC tenures tIorc recover-

b 
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able under these Acts (X of 1859 and VIII of 1869), and these ~ nl  n ~ 
much more tha.n land used for agrioult,ural purp9ses.' ,And consequently ~ 

Rent Law Commission in their draft Bill introduced'a special ~ : n n 'of 'lan ~ 
which they extended to certain portions of the Bill, with reference to lalld,;" 
other than agricultural or horticultural. It has been said that there'.are 
certain decisions of the High Court showing that Aot X of 1859 did not apply' 
to non.agrioultura.llands. With reference to this, it must be remembered that· 
Act X of 1859 was not substantive law, but merely a Procedure Act. "13u(' 
there is a further objection which goes to the root of the question, andthaf 
is, that if the a.mendment were carried it would have the eftect of excluding 
from the operation of the Dill not merely all waste lands, but all lands not 
actually under cultivation at the time the question might be raised. It woul!1 
leave it open to a landlord to contend that a raiyat's right of occupaDcy 'di4 n ~ 

extend to those lands of his holding which were not actually under cultivation. 
at the time. It is, in my opinion, better for the Council to leave the question 
to be decided b,. the Oourts." 

The Hon'ble lIB. Allin. ALi said: -" I would have been inolined to support· . 
the amendment if it had been differentl,. worded, but, as hae been pointe4 9ut·· 
b,. the Hon'bla Mr. Reynolds. if the amendment is carried it will exclude 
from the operation of the Act such lands as are used for the time being for. 
grazing or pasturing purposes, and waste lands let to a raiyat with other' 
lands for purposes of oultivation. Of course, I perfectly understand the a~n 
which induced the Hon'ble the MaharAja. of Durbhunga, and the Hon'ble ~'  

Peari Mohan Mukerji, to endeavour to exclude from the operation of the 
:Bill luoh lands as were used .for manufactories and building purpoSes. 1;ly" 
allowing the section, however, to remain as it is, we avoid greater risks ~n : 
those the amendment proposes to oover. If any difficulty arises in its a~ a  

application, the question wijl have to be viewed on the broad basis of expediency. 
1 think. tho amendment will give risa to difficulties unless the wordingii' 
lumciently widened to include other lands besides those used for &oooricultural 
and horticultural purposes." 

The Hon'blu SIR STKUART BAYLEY enid :-" The Council has to deai: 
with this amendment as it stancls. Tho Hon'bla Mr. Reynolds lIas pointed9ut 
that it will havc the effect of limiting the raiyat's right of occupancy, as' he • 
would thereby lNic' the right as to all waste lands and lands not used for 
agrioultural and borticulturnl purposes. 1 may point out also that the effect· 
would be to remove from the scope of the Bill. which deals with tenures 



BENGAL TENANOY. 203 

1885 .. ] r S ~ S. Bayley; Tit; MahOnJ,id of J?urMunga,· Bab';' P. M. H"ke,ji.] 

generally, all such parts of a tenure .88 may be used momentarily for ot1ler 
purposes than agriculture 01' horticulture. It is much safer to trust to the 
Courts to apply the law to these cases. I thcrefore entircly support the 
Hon'ble Mr. Reynolds' objection." 

.. The amendment was put and negatived. 

The Hon'ble the MAHARAJA OP DURDHUNGA. by leave withdrew the 
. following amendments;-

That for clause (7) of section 3 of the Bill the following be substituted :_ 

If t Tenure' menDS the interest of a persoll boldiDg immediately or modiately under 

• proprietor lind above a puiyato" 

That. in line 2 of clause (16)· of the same section, after the words Ie any 
other officer" the words U of not less than ten years' standing" be added. .. . 

That in line 2 of clause (17) of tho same section, after the words "any 
officer I, the words" of not less than ten years' standing" be added. 

The. Hon'ble BAnu PEARl MOHAN MUK.ERJI moved tllat sub-scction (5) 
.of section 5 be omitted. He said ;-

" The sub.section runs thus :-

t Where the aloen· held by a tenaut exceeds liJO stAndard bfgluLs, the teDant ahall be 

"reaumed to be It tenure-holdur uutil the contrary is shown.' 

"Ron'ble members are aware that the practice of exchanging written 
engagements. between the tenant aud his landlord did not heretofore obtain 
in these provinces to a large extent. The result of the presumption WOuld, 
~  be in most cases to convert raiyats holding more than 100 bfghl1s 
of land into tenure-holders. By the operation of the rules of succession the 
country ~ l  SOOD be presented with the spectacle of tenure. holders pos-
sessing only 15 or 20 highas of land, and following their own ploughs 
in the fields. But other and more serious consequenccs would also follQw Buch 
.. conversion. Before the question, whether a man is a raiyat or tenure-holder, 
is judicially determined, the status I1mI rights of his sub.raiyats would 
re ..... ain in great uncertainty. and the Courts would find the greatest difficulty in 
determining what provisions of the law wouhl apply to ca.Res of ejectment or 
enhancement of rent instituted hy him; whether, for n ~n  his sub.raiyatH 
should he treated simply as sub-roiyats or as oooupancy.raiyafs. In every suc)! 
fltlit the Oourt must hring in the IUlmfnM.r as a. part,y, and decide the preliltJi_ 
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nary question before it can proceed with the actual merits of the. case. J;~~ 

difficulty would. also arise in deterwn,ing the rights of parties. When. ,a 
zamfndar wisllea to make an improvement which embraces the lands of ~  

a TruYllt along Witll the binds of other raiyats·, would the n ~ l  in po", 
be entitled to claim to make the improvement himself P T~  Bill ~  

for no such case. The·same complications wilh.rise when such a raiyat wants 
to establish a ma.rt or mal,ce manufactories on his land. Viewed in whatever 
light, it is clear that this rule of presumption would lead to enormous 
litigation." . .' . 

The Bon'ble Sm STEUA.RT BA.YLEY' said :-" I must point out t:o the Council 
that the effect of the presumption has been greatly misapprehended by the last 
speaker. It is not the case that its effect would be to convert raiyats ~ n  

more than 100 bfghas into tenure-holders. Apparently what he objects to reanY 
is not the presumption but the attempt to assist the Courts in deciding 
whether a man is a tenure-holder or a raiyat at all. The question at issue 
in ~ :  insta.nce is whether a man is a rniyat or a tenure-holder: ~ ll  

all that he said about the landlord being dragged into Court depends upon ~ 

unCertainty the Court would feel as to whether 0. man is a tenure-holder ora i 
raiyat. If you cut out this presumption the uncertainty remains j the landlord 
would be just as much dragged into Court as before. Oonsequently the reten-
tion of this presumption would make no difference, so far as the ~  of 
the lo.ndlord being a party to the Buit was concerned. There was, however, a 
real rf',8son for the presumption, and it was this. The question has constantly 
to be decided both by Oourts and by Settlement-oOicers whether a man is a 
raiyat or 0. tenure-holder. Now, we do not absolutely define a tenure-holder" 
but we describe him as a person primarily who has acquired from'a proprietor. 
or from anothor tenure· holder a right to hold land for the purpose of colleoting 
rents, or bringing it under cultivation by establishing tenants on it, and we ~

soribe 0. rai)'at 88 primarily a person who has acquired a right to hold land for 
the purpose of cultivating it himself. The first thing then which tho Oourt 'haS 
to do is to ascertain whether a man is a tenure-holder or a raiyat. If the land 
was givtn for the purpose of collecting rents, then he is a tenure-holder. We. 
toll the Coutis the first thing they a~  to look to is local custom, but 1008.1' 
oustom may not always bo sufficient to guide, them, and then they have·to 
a.sccrta.in what was the origino.l ohject of tho tenancy. 'l'here is stUI some 
difficulty, and it is one which experienced officers tell us it is essential the Courts', 
sbouhl bo able to decide. Well, in that case we fall back on the arbitrary pre-
sumption derived from the II.l'CO. of tho holding. It will, I suppose, be admitted,· 
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that in nine cases out of ten, where a man takes 100 hfgluis of land, he cultivates 

it through others, and only culqvntcs Ii smnII portion of it directly. 'J.'bc general 
'consensus of opinion is that tho stnndard is more than fair. Having thus ex· 
plained how the presumption will work, I would Dsk the Oouncil to consider 
ho," far it is reasonable to say that it would convort every raiynt into a tenure· 
holder. It will do nothing of the kind. It will in cases of real doubt give 
the Oourts tbat assistance of a presumption which has already been decided by 

the High Oourt to be in principIa It presumption ~  whieh the Courts shoulti be 
~  It will not really g.o beyond this. 'J.'hen there is a point mndc in the 
dissent of the IIon'ble Mr. Gibbon that we ought to include sub-letting in tho 
presumption. 'l'he difficulty is this, that if n. man sublets onJy ono or two 
bfghas of land out of 100 bfghas, that 11a.s no bearing on the original question 
the Oourt baS to look to'. Unquest.ionably if he sub-lets a large portion of his 
holding, then the Oourt will take this as an indication of tlle probahility that he 
got'it for the purpose of suh-Ietting; but this points not to ba.sing the pre-
sumption on some portion, bowever small, ~  the holding being sub-let, but 
rather to drawing an arbitrary line and basing it nn the suh-Ietting of a haIr, a 

quarter, or three-quarters of the holding. This the Select Oommittee objected 
to as improper in itself, and as introducing an element into the litigation 
which is particularly difficult to prove. Leaving the presumption as it is, based 
on area alone, we thought the Oourts would always bo able to take the facts into 
consideration. On the contrary, if you clog it with tho condition that there 
must be an arbitrary proportion of area which must be Bub-let, you put the 
Oourt into the difficult position of finding out exactly what proportion is sub. 
let, and this is not eaJ4Y to prove, while it is on the other IUl.nd a condition which 
the raiyat can vp,ry easily evade. I therefore hope the Council will see theh' 
waf to uphold the section as it stands." 

The Bon'ble lb. EVANS said :-" I agree with the hon'ble member in 
charge of the Bill. The question whether 8. man is a tenure-holder or a 
raiyat is often very difficult to decide owing to the difficulty of obtaining proof 
&8 to the original condition!l of the tenure or bolding when it iH ancient. It 
being a JJlB.tter of fact-so far as we can llo'mCrtnin-that thc majority of pl"r-
BOns holding over 100 bfgh6s are tenure-holders, it was thought right hy the 
majority of tho Solect Committee to by .down a rule fOl' the guidanco of I.he 
Courts in CaBNI in wbich no satisfactory eVIdence was forLiacoming 118 to I.Iw 

nature of the tenure or holding. 1.'bat nde is that, until ovidcmce t.o tllO contrary 
is given, every holder of ~  100 bfgMs shall bo, treated ns ,a tf'Dure-hoJder. 
But if it is the interest of C1Ulel' p:trty to rebut t.lmt )reSumptlOl1, Uley arc 'at 
full liberty to do so. '1'110 section has no fUrUUll' effect thl.l.n thi.') and is I Lllillk 

useful and fair. 
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The Hon'ble MD.. REYNOLDS said :_u I wisl1 to ~  my testimony to ~  
bas fallen froJ.')l the hon'ble ~  in charge o(the Bill. Speaking as ln ~  
of the Board of Revenue, I cnn say from my ~ n  that no question luis ~' " 
more unsettled and bas given more ~ l  than the question of ~ ,.:," 

tenant is a tenure-holder or a roiyat, and in, reference to this clllss of cases ~ ~  • 
la.w would give some sort 'of guidance in coming to a conclusion." ' . ,,' ;' 

The Hon'ble Mn.. Gr.pnoN said, :_U I will support the a ~ n  al ~  ", 
I cannot agree with the a~ 'n  adduced by the hon'ble mover in support of ~~~ .. ; / 
motion. In fact. I think the answer given by the hon'ble member in charge of'< ", 
the Bill is nbsolutely correct as far as 'it gOf'.8. But at the same time I cannot" 
agree with the hon'ble mover in his view of the probable effect put on the section. 

I agreo to the amendment' of tIle section, because it ,is absolutely ~ n~  '~~ :'., ' 
principle and contrary to fact. Under the Bill a tenure-holder ~ al '  

primarily D. person who haa acquired laud ~  tl\e purposes of collecting ~~ :  
or bringing it under cultivation by establishing ~n n  on it: a raiyat meanS 

a~ l  a person :who has acquired land for the purpose of cultivating.it, 
himself or by members of his family ()r by hired sel'Vants. ., ,; 

,,' 

.. The question as to whether a tenant is a tenure-holder or a raiyat ia :one' ': 

which depends not on the area of ,the holding but on ,t11e conditions and purpoJ:t; 
for which it was acquired • .'1'here are many tenures of less than: 100 bighAs. 
and many occupancy-holdings of over 100 bighas. A dispute may arise as to , 
whether a tenant is a tenure-holder or occupancy-rniyat. between a proprietor' 

and tenant. between a tenure-holder and occupancy-raiyat, and between an 
occupancY-l'aiyat and his Bub-tenant. ' 

, " 

.. It may 'at one time be to the interest of the tenure-holder, with a view to 
obtain a ~ nn n  tenancy. to deolare himself to be a raiyat; it may be to the' 
interest of an occupnncy-miyllt to attempt tolloquire the position of a tenure-
lloldcl'. When deciding whether' a 'tenant is a. tenure-holder or occupancy; . 
raiyat the Court will have to consider the objeot for which the tenant acquked· . 
tho holding. If tho presumption is to hold good, if holdings of more than 100 -
standard bigbas are to bo presulntld ~ be tonures until the contrary is proved, 
it will also be presumed that holdings of under 100 st.&.ndard bigM,s are occu-
pancy-holdings. It should bo remembered tbnt a sub-raiyat cannot acquire 
occupancy-rigllts in the land, ond the effect of this  presumption will betha.t 
tonnnts holding Innd on tenures of under 100 higlu\s will have to prove their 
right to hold os occupancy-tenants by first proving the condiUons, under 
which their landlord acquired his title-an impossibility. 
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qf DllrMunjJa.] 

"In many districts the l ~l measurement varies-every tuppn, every village 

, ,hOB its own measuring rod. 1'nko for instance my district; in Bome pnl'ts it is three 
standard bighas to tho local biglul., in some pnrts ten. The consequence will be 

~  until n preliminary investigation is held and it is decided w bether the 
hoMing is over or under 100 standard Mgbtis no case can proceed. 

" The sub-scction is wrong in assumption and contrary to fnet; it will retard 
.. suits instead of assisting the Courts; it will not assist 0. single person to set up a 
valid title; it may induce many to claim rights they do not pOSSC8S. It will 
induce mnny to do wrong; no one to any good." 

His Honour TD.E LIEUTENAN1·-GovERNOn. said :_U The questiun before 

the Oouncil is as to the presumption as to the status of It tenure· holder from tbe 
area of his bolding. It is one ~  has been the subject of much discussion, 

an~ though I don't menn to go over the whole subject in reference to what 
has been written or considered before, I would point out tbat there is a genl:ll'Ul 

concensus of opinion in favour of the adoption of the proposal contained ill the 

Bill. It may be noticed thnt in the view of several authorities, whose opinions 
de!lerve respeot, the 100 bfghM is thought too high a limit; while agnin there 
are many excellent authorities, both exeeutiveand judicial, who contend that 
the presumption should be changed into an absolute rule, not be & matter of 

presumption. The Select Committee. however. prefer to adopt the proposal of 
presumption. and I need not add anything to the arguments of hon'ble learned 
members of this Oouncil, who from their experience in our law courts are in the 
best position to suy that the section as it appears in the Dill will facilitate the 
judicial d€:cision of the difficult question, which often arises, whether a. holder 
of land is a 'tenure"holder or a raiyat. I have not been able to follow the argu-
menis of the Hon'ble MI'. Gibbon, because I was not ablc to hoar all that he 
said, But on one point, as to the uncertainty attending the ascertainment of 
the qunntity of land held by an individual owing to the system of measurement 
dittering in almost overy villnge, I would point Ollt that the rule laid down by 
the Bill is that the land shall be measurpd by tbe standard hlgl,ti.; tborefore, 

that argument would not hold good. I shall certainly opposc the amendment 
a.ild support the section as it stnnds." 

,The amendment was put and nf'"gatived. 

1'he lIon'ble Mr. GUIllON by leave withdrew the amendment that section 
5, sub·scction (5), of the Bill be omiUcd. 

The IIon'ble TUB MAHARAJA OP DURBllUNOA hy loave withdrew the 
amendment that Ohapter III be omitted. 
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, [Bah" P. M. Mukerji.: Mr . .:E"tln,; Mr. Reynold,;, [4TH MA:li.OH, 
Mr . .ArMr Ali.] , 

The Hon'ble Babu PURl MOHAN MUXERJI moved' that section 8 be' 
omitted. He Said :-" This section gives the Oourt power to direct that ~ n~ 
bnnced rent, instead of coming into operation at once, shall increase yearly by' 
'degrees until the amount decreed has been reached. When a Court ~ l  
evidence before it considers that' a tenant is bound to pay rent at a cert8.iD: 
figure to his landlord, I do not see what circuIbstanoos it would take into account 
for ordering progressive nl n~ n  The provision deprives the landlord, 9f .:' .. 
a portion of what ~ Oourt ba.s judicially found to be his just due, and it ,is, ' , 
therefore, wholly indefensible. I shall read to the Council the remarks made 
on it by Lord Bramwell :- ' , ' 

I Now, what consideration ~ ll  influence the Court I do n ~ know. Whether, if ~ 

n~n  had got half-a-dozen children, it ,would be a l~l'  upon him to have hisreilt' 

BlId,len)y enba.nocd, T do 1I0t know. I do not see how that cnn be tnken into account;, or,' ' 
indeed, wbat could be taken into a ~ rcnily under auch a clnUBe as thnt.... ,., 

'l'he Hon'ble liB.. EVANS said :-" I think there are certain cases in, 
whioh it is desirable to give t.he Oourts this discretion, but I don't think theY' 
ought to exercise it generally. Where from the peculinr circumstances of the " 
(',&86 an enhancement of from 100 to 400 per cent. is decreed, it ,is very desirable' 
that the Courts'should exercise this disCl'etion so as to enable the tenant to adapt 
himself to 80 complete an alteration of his circumstances and to avoid ,immedi. 
ate ruin." 

The Hon'ble lb. REYNOLDS said :-" I think this section makes aver; 
reasonable provision i it was 80 recommendation of the Rent Oommission, who 
intro.duced it into their Bill i and there are special reasons for retaining it, with 
reference to tenures, because, although it is practically uncommon that the relit • 
of 0. tenure is enhanced. yet when it is enhanoed it is a common thing to enhance 
it, verl1argcIy. In 0. case l'Cferred to in the report of the Dooca n n ~ the , 
l'ent of 0. tenure·holder was enhanced from Re. 1,826 to Re. 5,062 at one st1'9ke, 
and it. sbems equitable to give the Oouris a discretion to decla.re thlJ.t the 
ImlUUlooment should be spread over several years," 

The Hou'ble MR. AKhl ALi said :_CC I will support the retention of ,the 
provision in the Bill for the !jame reason that I supported it in Select Oommittee .. 
From some experience which I ha.ve hnd of tenure-holders in Eastern Bengal, 
I think this {lfovision will hI! of the greatest hoon to them. As has been already ~ 

l'OlUl\rked, the rents ~  ~  tenuro-ht)lders have often becn enbanced in such a 
wily as to ClLllse 1\ gr.ut de:\l of Imrdship, and tho absence of nny discretionary 
llOwcr in l~ Courts hllR hC('n much felt in refCl'cnoo'to these cases. ~  merely 

l lll l n~  power re8('rvlld to the Courts CAll hardly injure the za.m[ndar." 
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1885.] -[Sir ~  Bagley; Tile MaM1'djd of ~ ' a; BaM P . .M. Afukcrji.] 

The Hon'ble SIR STBuAlL'r BAYLBY sni(l :_CC I wish to so.y n few wonis in 
support, of thcobjcction taken ~ n' l  Mr. Reynolds t.o this amendment. 
ne has explained that it is wnnted in behalf of tenul'e-holders.. Dut tho hon'bla 
mover of the amendment has supported it on tho principle laid down by 
Lord Bramwell. If Lord Bramwell had experience of rent.suits, he might 
pei-haps have understood the reo.son for such a. provision. lIo would have 
known that tbe principle was one which was admitted in the enhancement of 

revenue in temporarily.settled estates by the Governmcnt. .Aud the ronson 
'of it is simply tbis, that although a man might hold 1n.nd at a low mte' for 
some time, yet when his rent was enhanced it was not in the intercst of the 
Government or tho proprietor to reduce that man's men.ns of Bubsistence-that 
what he bad to sparo from the means for the support of bis family lms the 
amount of money he had been in tho habit of giving to tho cultivation of 
the holding. If the whole of tlle enhanced l'ent wn.s demanded at once, the 
chances were that his cultivation would be injul'ed, that ho would have 
to solI his bullocks and to reduce his capital. It is not desirable thereforo to 
reduce his agrioultural resouroes too suddenly. That is the meaning of tho 
Seotion, and that is why I ask the Counoil to support its retention." 

The amendment was put and negatived. 

The Hon'ble the MAH!n.AJ!. OPO DUBDlIUNGA moved that section 9 of tho 

Bill be omitted. 

The Hon'ble BABU PEARl MOHAN MUXEBJI moved by ~a  of amebdment 
that the word" ten" be substituted for the word" fifteen" in scction 9. He 
said :-ICThe minimum period dmjng which an enhanced rent should obtain 
currency was fixed at 10 yel1l'8 in the draft Bill of the Rent Commission, in the 
lIon'bie Mr. Reynolds' Dill, in the Bill which was finally submitted by tho 
.Government of Bengal to the Government of India, and also in tho Bill which 
was introduced in this Hon'ble Council in March, 1883. The change from 10 to 
15 years was made for the first time by the 8clcct Oommittoo lnst year. Consid. 
ering the rapid progress the country is making, a.nd the prospoot of a steady 
rise in the price of agricultural produoo, the change is wholly indefensible. 
'Whenever there is a rise in prioos, not temporary or casual, tho landholdor if,! 
entitled-to an enhanood. rent, that is, to such rent as would represent the 
ohanged valu.e of money, and it would ba dcpl'iving him of his just dues it an 
arbitrnry limit be imposed on his right to get that rent. For tho purposo of 
prevcnting frcquent repetitioDs of claims for enhancement of rent, it wouM be 
enough if it be pi-ovidcd, ns was done in the original Bill, that a ront once cu. 

d 
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[Bab" P. M. Mukerji; Mr. n~l a  

hanced shall not be ago.in enllanood within 10 years of the previous enhanoe-. 
mont. But as a matter of fact grounds. for erihanoements Dot unfrcquently 
arise at shorter intervals. I find this olearly reoognised in a rule regarding 

settlements issued by the Board of Revenue under the autbority of the Govern-

ment of Bengal. With your Lordship's permission I shaJl read to the C01lI!;cil 
the rule in question :- ' 

r Where, however, a settlement hll8 ~all n iu, or is likely to fall in, before arrangements., 

for i. fresh settlement are or can be oompleted, the Collector should, if the estate belong to '~ .... 
individual, ordinarily settle it lummarily year by year, seeuri,ig in the engagements any in-

crell88 of reveuue which the extension of cultivation or other enhancemont of aaaete, a a n~ 

hy summary enquiry, may Bt.'8m to justify. If the estate be the property of Government,. it 

should, a8 a rule, be taken under khaa management.' 

U But whatever migbtbe tbe rule as.regards settlements made by Govern- ' 

ment, I think private proprietors should not grumble if the 10 years' ~  

be imp9Becl in cases of enhancement for rise in price of produce." 

Tbe Hon'ble .Mn.. RBYNOLDS said :_U The question raised by the a ~  .. 

ment seems to be merely a question of substituting 10 for 15 years. I suppose 
it will be admitted tha.t we ought to have the same rule for . tenure-holders and. 
for miyatR, because, aa the tenure-holder has to a certain extent to depend on the \ 
rent he realises from the raiyats;· it seems na.turally to follow tha.t his rent 
should not be increased at more frequent intervals than he can' inorease the 
rente of his raiyats; and the Select Oommittee agreed that the term of 15 Years, 
which is only half the term recommended by the Famine Commi89ioners in their 
roport, should be ap-plied to tenure-holders. But with regard to ~ a  the hon'ble 
mover of the amendment said as to the practice of 'the Government, and the 
instructions contained in the Board's rules, in rospect to the settlement of Gov-
ernment estates, I wish to represent that the passage the hon'ble ~ ' 

quoted. simply referred to purely temporary 'arrangements whioh might be 
mooe at the end of tlle expiry of one settlement and until a fresh settlement has 
been conoluded. The rule provides that in suob cases a summary settlement 
should be made yeM' by year, because we hope every year to make a final arrange-. 
ment; and there is nothing unfa.ir in aaying that suoh a summa.ry settlement is 
not to be made on the old jl\mQ but on the increased oultivation anc! profits. 
Dut the regula.r term of settlement in Government estates is for 80 years i ';0 
thnt, if the llon'blo momber relies on the precedent of Government action in 
the ma.tter, hiB llontention is not supported. I think the section should be. 
allowed to stand as it is." 
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l8R5.] [Mr. cGiMon; the Lieutenant-Govern.or; Sir S. Bayley.] 

The Hon'ble Mr. GrnnoN said :-" I support the motion on the ground that 

there is no necessity for it in t.his chapter of tho 13ill. But at the same time 

I consider that if any provision of the kind is neoesSllrY, the term should be in-

creased rather than decreased. But it is not necessary in this chapter: and im-

~ an arbitrary limit. As far as I can see, a tenure-holder can only be 
enhb.need on two grounds-where the rent of the tenure is below the customary 

rate payable by persons holding similar tenures in the vicinity, and, where no 

Buch oustomary rate exists, up to such limit u.s thc Court thinks fair /lnd equit-
able. Therefore, if a tenure is once enhanced, it can only be again enhanced 
when the rent is below the rental of other tenures in the neighbourhood or 
when the Court thinks such enhancement is fair and equitable. It is there-
fore unnecessary to put any term to the enhancement of the rent of tenures." 

His Honour THE LIEU'l'ENAN'r:GoVll:RNOR said :-" I don't think any quoS-
. tion has received greater consideration at the hands of the Select Committee than 
thi;: Recurring demands of the zamindar for enhanced rents have been the 

cause of most of the discontent, ill-feeling and litigation which pro vails through-
out the country; and the adoption of a limit in tWs chapter has followed th" 
rule which it was thought desirable t.o declare in the case of tho raiyat. There 
could be no distinotion between the two. Fifteen years, 8S the Hon'ble 
Mr. Reynolds has pointed. out,is just half the term whioh was recommended by 
the Famine Oommission, whose report has furnished many points for consider-
ation in connection with this Bill. I am glad, however, to find from the testi-
mony of the Hon'ble Mr. Gibbon that, if any alteration is made. it should 
rather be in the direction of increasing than of reducing the term of years." 

The Hon'ble SIR STEUART BAYJ,EY said :-" I uriderstand the hon'ble the 
MaMraj6. of Durbhunga to move that section 9 be omitted, and the Hon'ble 
Pet1ri Mohan Mukerji to move as an amendment that the period of 15 years pro-
vided in the section be reduced to 10 years. I don't therefore understand whether 
the lion'ble mover of th'e amendment is supporting the original motion. Speak. 
ing of the motion itself, I think it ought to be rejected, because then a land-
lord may enhance the rent of a tenure-holder every year, and there would be 
a.bsolutely no check upon him; it would certainly cause the tenure-holder an 
enormous a.mount of hardship. 1'hen, as to what the hon'ble mover of tho 
a ~n ~  said M to this section having had no p\u.ce in the first .Dili or 
, in the Bill which was introduced in the Council. 'l'he real fact is that t.he RCC-
tion was thero, but the perio:! hIlS been alter('..d to fifteen years; and the reason 
for the alteration in thiR chnptcr is a. very simple one. 'J'he rniyat from whom 
the tenure-holder receives his rent is protected from enhancement for fUteel1 
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ISir S. ~ l  ; ,The Maharaja of Dtu'bhuuga; Sir S. Bagleg; [4Tn : I ~ • 
-the Makardjd of Dwrbhwlga; Mr. Reynolds.] 

~ ; it would be unjust therefore not .to protect the tenure-holder fortha 
same perioe\. If he cannot enhance his rents,more than once in 15 years, then 

his ~ to the superior landlord, which are paid out of these rents, should not 
bn enhanced more frequently. The real question is-What is the propor ~ lJl 

of protection for raiyats ~ It must be the srune term for tenure-holders as you . , 
. give to the'raiyats, and ~ n we come to the amendment on that section I 
s11a11 be prepared to defend the period of fifteen years given to the raiyats.'; : 
In the meantime I would ask the CoUDell j;o observe that, as had 8Jready been' 
forcibly pointed out, we have take!!-only half the term recommended by the 
Famine Commission, namely, the term' of thirty years, which prevails' in, the, 

sottlement of Government estates. I therefore oppose both the amendment 
and the original motion.'" , 

'1'he amendment was put and negatived; and tlle originol amendment':was . 
by leave withdrawn. ' 

• • I ( , 

'The Hon'ble the MAHARAJA OF DURBRUNGA by leave withdrew the a n ';~'; . 
ment that in lines 4 and 5 of section 10 of the Bill, tho words" consistent with: ~  

the provisions of this Act and" be omitted. . ;'~ 

The Hon'ble the MAHARAJA 01' DUBB'R'UNG4. moved that lines 4 and' Ii 'of 
section 10 of the Bill be omitted, and the following proviso be added to the sec-

~: '. 

II Provided tllut. in case of contracts entered into since the commencement of thill Act,' a 
condition should be one consistent with the provisioDs of this Act." , " 

'Ihe Hon'hle BIR STEUART BAYLBY having declared his willingness to accept 
this amendment, it WIl8 put and agreed to. ' 

The Hon'ble the MAHARAJA OF DURBRUNGA. moved that section 11 ~ 
omitted. He said :-" I think the question of the transferabilitJ of a perma-
nent tenure had better he left to loco.l custom in the safne manner as with re;.' 
gard to occupancy.holdings." , ' 

'rhe Bon'ble lb. ItUNOLDS said :_rc I do not think the question of the " 
traIU!ferabiUty of permanent tenures rests on the same basis as that of occupancy-
holdings. The transferability of 0. permanent tenure is Or generally aooept,ed, 
prinoiple. Bection 13 of the Bill of the Rent Commission declared do.t o.llller-
manent tenures sbould be hereditable, devisable a.nd transferable, and in their ., 
lteport the Commission said thnt they had merely stated what they believed to 
be in Roc'Or(lanoo with the lWL'Cpted usa.ge of tbe oountry. The only we :in 
which 110 permanent tenure is noticed in the Digest u.s not being tranBlerable is 
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~  case of the ghntwa.li tenure, and this is covered by section 181 of tho Dill. 
In all other cases the tra.nsferability of a permanent tenure is an aocopted 

principle, a.nd I do not see why the Council should not recognize tbis in the 
Bill." . . 
• 
The Ron'ble MR. AHfn. ALlsa.id :-" Every word which· I have said with 

r;erence to the expediency of making occupancy-tenures tmDsfemble npplie..q 

with greater force a.nd reason to making permanent tenures transferable. .The 
a.mendment proposed will have the effect of doing a.way with the established 

custom, which exists nImost in every district, with reference to every descl'iption 
of tenw·es. With the exception of the one class of tenures mentioned by the 

Hon'ble Mr. Reynolds, I, do not know of any tenure which, is not transferable 

at n ~ If this motion is c:lrried, nIl tenure-holuel's who at present exercise 

tbt}.right without nny ~ n or objection from the zauUnd4.r willlo..'1e the 
right altogether. I therefore oppose the motion." 

The a.mendment Will' put and negatived. 

The Bontble the lfA:a..{B...{JA oP DUB.lJHUNGA moved that after section 13 
of the Bill the following section be added :-

" The landlord, within sixty days from the service npon him ot a notice of sale undor sec-
tion Ii or 18, may notify to the authority illSuing th" notice his objection that the transfel· 

WI8 .against custom or contract, and may iustitl1te a suit in the proper Civil Court for obtaining 

such a declaration. . 

.. The Court passing such a declaratioD Bhall, if the plaintii! 10 ask, pass an order requiring 
the pURhaser to restore posseaion to vendor on such terms 88 tJie Court may consider proper 
between tJ!.8 contracting parties, and, OD the refusal of the vendor to take back po_ion, his 
landlord will ha.ve the power to entel' iuto possession himself." 

. . He said :-" The objcct of this motion is to proteot existing custom. If it 
is the custom of tenure-holders to transfer their tenures without tho consent of 
the landlord. this section l~ not touch that custom in any way,'-

The Bonthle MR. REYNOLDS said :-CCThe fint clause of the amendment 

sooms unnecessary nnd superfluous, because no enactment of tho legisla.ture iN 
, n~ to enable th0l::a.ndlord to notify his objectiolls and institute 0. suit in 
the Civil Court, and tbe· wording of the second clause seems to me to be of 0. very 
unusual character. I think it objcctionable that. if the vendor refuses to take 

back the land. the landlord. should be allowed to take posSC88ion of j t bimslllf.'· 

c 
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[Mr. Gibbon,; Sir S. Bayley.] 

Tho Hon'bla lb. GIBnoN s'lid :_CC The amendment is in. a shape that I do ' 

not approve, but I think it is a valid attempt to rectify an omission in the ~  
The Bill os it was submitted to the Select, Oommittee provided a. procedure 
under which the'ln.ndlord could dispute the validity of a. document ~ to 

him. But tho l~ contains no provision for that whatever. I ~ l  ~  

that when a transfer has taken place the ,transferor or transferee should pay,oot ' 

only the regi'Jtration foe, but.the landlord's fee, and that a copy of the n~ 

is to be submitted to the landlord; but it provides no means by which the landlorf\ ': ' 
can dispu\e the validity of the ~ n  I maintain that under the Bill, if a' 
document is submitted to the landlord, the instant he accepts the fee, whateveJ:" ' 
he may do afterwards, it will be taken for granted that he has consented to, tho' 
terms n.nd conditions of the transfer. The Bill gives hiin no remedy what-
ever. 'I object to the registration clauses in the Bill No. II being omitted' 
from this Bill. This proposal is to provide a femedy, to allow the landlord 
the means of disputing not only the transfer of the holding, but also the ,te:rms . 
stated in the document. We wore told in Committee, if 1 understood the lDatter 
rightly in Oommittee, that it is the intention of the Government of Bengal to .. 
provide for that in another Bill. Bnt that is not sufllcient. What is wanted 
is to provide some menns of allowing the landlord to contest a ,document of whioh, ':" 
he docs not admit the validity. I do not soy I approve of the amendment befor ' 
tho Council. It compels the landlord to take the initiative in every case. This' 
I do not approve of. The Bill No. II Gnowed him to do so; there is nothing 
provided for cnses in wllich the landlord refuses to take the fee. Suppose he 
returns tho fee and does not admit the validity of the document; what is to be 
tho result? '.rho words of the amendment do not ~  the case. I would like 
to see the matter considered again by the Government." 

Tho Hon'bla Sir STEUART BAYL,IDY said ::-" I think there is a misappre:-
hension on the part both of the hon'ble mover of the ~ n n  and of the' 
Hon'ble :Mr. Gibbon about the effect of this section. The registratitm which 
the DiU provides for is the registration of a document, not a registration of l ~ 

Tho registration of a document does not affect the validity in any way whatever 
of the transfer. If tho transfer is volid in itself, well and good; if it is invalid, 
the registration does not make it valid, or alter its nature in any way; conse-
quently, whatever remedy the landlord would have without this section he 
would have with it. Whether he acts upon the notice or not is a ques-, 
tiOll quito unconnected with the effect of the registration of the document. 
lIe can Rue now. and it is quite unnecessary to say that ho may suo. Then look 
at tho e.IIect or tho scoond clause of \he amondment as it is proposed: it ~ 
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to vest in the Oourt a discrotion to restore tho possession of the vendor and . , 
provides that on his refusal tho landlord may cntor on possession. Oan any-
thiD.g be more dangorous IlS to the effeet that might be given to it in collusion 
between the landlord and tho' vondor;: It will be so dangerous that I do not. 
think the Government ron asseIlt to such legislation. But I admit thn.t what 

I tht;Hon'bleMr. Gibbon Sll.id is true. The landlord should no doubt have some 

means of objecting to ih:o validity of any transfer beforo tile document effecting 
t1J.e'transfer is entered in any register of titles. Provision for the registration 
~ the owners of permanent tenures will be made in tho BengaJ Bill. It is a 
distinct understanding that tlus will be done, and n provision enabling the 

landlord to contest the terms of the deed has, I understand, been included in 

the draft Bill whicIi hns been introduced into the Council of the Lieutenant-

Governor pf Dengal. The Bill before tllO Council dop.s no't provide for the 
registration of titles, but only for the registration of documents," 

The amendment WIlS put and negatived.. 

The Hon'ble D.!Bu PEARl MOHAN MUXEBJI moved that section 18 be 
omitted. He ~  :-" Xon'hle members will see that lvllatever new ligbts this 
section gives to a raiyat holding at a fixed rent or fixed rate of rent are 
centred in the word • transfer' in chuse (a) of tho section, the protection 
given by clause (b) being identionl with the protection given to all occupanoy-
raiyats by clause (b) of section 25. The question, therofore, is, should 
a raiyat bolding at a fixed rent or fixed rate of l'ent be allowed the Same rights 

with respect to tho ~an  of his holding 8.S a premanent tenure-holder P 
I. do not think that ,the economio considerations whioh have induoed the 

Select Oommittee to strike out the provisions for a freo sale of occupancy-
holdings lose a whit of thoir ~ in the case of holdings protected from en-
hancement. 'rhe oonditions and social positions of the miyats are in both cases 

the sa.me. In ma.ny instances the raiyat holding at a non-enhanceable rent iL'I 
much worse off than his neighbours by reason of his having sub-let bis holding, 
and they will bo equa.lly subject to tho ~ a n of borrowing money at 
usurious rates of interest if their holdings be declared transferable. Tho very 
fiXity of the rent would be an additional inducement to money-lenders anel 

land-jobbers to get the holdings out of the hands of the raiYllts, and thC'l 
• res'lllt will be a repetition of tho consequences which Collowed the operation 
of similar provisiuns in the Dckkhan and the Bonthal Parganas. Again, 
regarding this section with section 60, I foresee an abundant crop of 
litigation which it would givo rise to. If tho rigbt of free sIl10 had boon n~ 
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fined to holdings which are protected from enhancement by judicial decrees ?r 

by ~  looses, there would have ~n ~  n~ a n  as to the holdings to , 
which the right would extend; but in the face of the 20 years' rule of ~' 

sumption all miyata must claim a right of free sale, unless they wish ,to forego 
for ever their right to olaim protection under that rule; and the question ~ 

not be finally determined exoept by aregula.r ,suit, involving appeal8 to:,he 
superior Courts. In the meantime the rights of the P!,lorties would remain un-
certain, and the Oollector's registers would be encumbered with entries wliioh, 

11e would have, perha.ps, ultimately to strike, out. Litigation is inevitable 
when a right is made dependent on an n~ a n and contingent right; doubly so 
when such contingent right rests on a'rebuttable presuinption." 

The Hon'ble lb. QUINTON said :_CC With reference to the remarks wh,i¢h 
the hon'hie member has just ma.de, I will ~  bring to the reoollectionQf 
the Oouncil tha.t in the permanently-settled districts in the N ~ 

Provinces the right to transfer their holdings has been specially conceded by,: 
la.w to the raiyats. and, os far as I know, none of the evil ~l  which have' 
been anticipated to ensue from this section have taken place." 

The Hon'ble MR. REYNOLDS said :_U The position of a raiyat holding at 
a fixed rent is surely different from that of a mere oCcupanoy-raiyat. The Rent 
Oommission were of opinion that the status of a raiyat holding at a:fi.xed rent 
is more nearly assimilated to that of a tenure-holder, and they provided accord-
ingly in their Bill. It has been said that the reasons why the occupancy-
raiyat should not liava a right of free transfer apply equally to raiyats holding 
at fixed rents ,; but there are some facts which would lead to an' oppoSite 
conclusion. In discussing the question of the oooupancy-raiyat having a right 
of fl'Ce transfer much doubt was expressed-in the event of the right being con-
ceded-as to how far he would be likely to make a bad use of the power. But 
"with regard to rniynts holding at fixed rents we have instances of the existence 
ond exeroise of an undisputed right of transfer-I speak of the guzashtadars of 
Shababad-and the result bas not been undesirable. It hM not worked badly 

~ clther to their interests or the interests of cultivators goneJ..aJ.ly. With 
rcga.rd to the other part of the objection, nlimely, the uncertainty as to the statuS 
of the raiyat, and the difficulty of saying whether a particula.r tenant is a ~~ ~  

at fixed rates or not, that point rather arises on the Ron'blo Mr. Gibbon's .. 
a.mendment than on the amondment before the Council, which proposes to omit 
the section altogether. Therofore I am certainly not in ,favour of the present 
motion." . 
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The Hon'ble MR. HUN'l'En. so.id :-" I 8J.so must oppose tho amendment. 
The argument of tbe hon'ble mover of the amendment is directed against 
the right of transferability by tenants bolding at a. fixed rent. But it Ilppoo.red 
to the Select Committee that thero was ample evidenC',c to show that tile right 
of transferability now legalised for tenure-holders should I1lso bo rooognised for 
oCdupancy.raiyats. Great difference of opinion existed, however. as to the con-
ditions under which that right should be legaJiscrl, for ceJ.·tain classes of such 
raiyata. Dut the present section takes the cbss of miyats whicll h88 the 
· gi'ea.test fixity of tenure, and whi!lh has held (or has presumably held) their 
lands since the Permanent Settlement. The evidence cloorly shows ·tha.t this 
class of rniyats has by custom and as a matter of fact exercised the right of 
tra.ns£erability. The' custom is now firmly established in Bengal, and I think 
the Bill does wisely in recognising a~  giving legal vnlidity to the custom. .. . 
}'tom what has faJlen from the Hon'ble Mr. Quinton it would also appear that 
thEi' custom is established in the North·Western Provinces, and tha.t it has 
been legalised in that part of India without any evil conscquencos!' 

The Hon'ble MD.. Allin. ALi said :-" The arguments put !orward by the 
Hon'ble Ba.bli Pe4ri Mohan Mukerji to withdraw the right of transferability 
from raiyats holding at fixed rates seem to establillh the expediency of grant. 
ing the right to all classes of occupancy.raiyats.. I shall urge in detail the 
grounds on which I DBk for the extension of the right to occupancy·raiyats in 
general when I move my own amendment. I would only remark at tIlls stage 
that practical experience furnishes a complete answer to the theories of my 
· hon'ble friend. 'rhe argument· that a raiyat who does not hold nt & fixed 
~  or a fixed rate of rent will claim the right of transfer simply for the pur-
· pose of getting the rate fixed, is imaginary. Tho condition of the guz4shtad4rs 
in Behar amply shows that the miyats' holdings at fixed rents for a long time 
have exercised the right' without any diffioulty and without any question, and 
are most prosperous DB compared with other miyats of Bengal and Deha.r. Had 
there been any ground for the apprehensions entertained by tbe hon'ble mover 
of the amendment. surely there would have been some facts brought forward 
in support of general propositions. I submit there is no ground for sup. 

JI :~  on purely a priori reasoning thn.t the power of tmusCcralJiIity given 
, to these raiJ'ats will be mil:lused by thelD." 

'I'he amendment WDB put and negatived. 

f 
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Tho H~n' l  THB MAHARAJA ,oP , Dun.nRUNGA by leave 
amendment that in line 1 of sootion lB" the words CI or 'rate 

clause (6) be omitted. 

~H MARCiJi 

witl1drew tb.e 

of rent" anq, ' 

., " 

'1'11e Hon'ble Mn.. GmnoN l)loved that in section 18, afoor the words cr ~ 

perpetuity" tl,e words cc under a mukararri lease or a judicially declared ~' '  
be o.dded.; and to cla.use (b) of the section the following words be added :-" or, 

on the ground that he hn.s used the land comprised in his holding in a manner 

which renders it untlt for the purposes of the tenancy." He said :_"1 willeay":;,; 
at once ~a  the whole effect of the section turns on the effect of the twentt, 
years' presumption under which a l'aiyat clln claim a right to hold at a fixed 
rent. My object is tbat only those tenancies of which the titles are admitted or 
decreed should come under the operation of the n~ The section makes all 
tenants holding at fixed rents subject to the same rights as regards transfij-:: ' 

The pra.ctica1 effect of that is that, wben a holding is transferred, notice of n~ ' 

fer would have to be served on the landlord in the same way n.s notice of a n ~: ' 
of a ,tenure under sections 12 to 17 of the Bill; and the practical effect will al,s9;, 
be that they will come under the provisions'of the Incumbrance chapter <X".V)" 
of the Bill, whicb declares that all' tenures' shll.ll be sold subject to their In: : ~ 
cumbranoes, and that tbe ordinary occupancy-bolding sbould be sold subject I ' 
to the voiding of suoh incumbrances. As long n.sa transferor 'or tmusferee 
can set up a presumption, it will lead to litigation and loss to the. la.ndlord. 
It will oompel the landlord either dirootly or impliedly by accepting' the 'fee to 
admit the right, or compel him to contest it at once. My object is to avoid 
tba.t. By bringing holdings at fixed rates, where the title to hold at fixed a~ 

is admitted or decreed, under the operation of tbe Incumbrance ~  

no harm will be done. Dut where tbe. title is disputed you allow the ~  
judgment-debtor by setting up the presuD;lption to attempt to set &side 
a mle on the ground that bis holding is a holding at fixed rateS and not a.n 
ordinary oooupancy-boiding, that it should have been Bold subject to its' . 
incumbrances and not with power to void them. Section 287 of the Oivil 
Procedul'o Code lays down ~  rule that where a holding or any pro-
pt'rtr is sold all material information should be submitted to the Court; 
and where a. landlord sells up a holding without sllying at onoe that it iaa 
llolding at .. fixed rent he lI' ~l  information whioh to all intents and 
purposes it is material thllt tho COUl't should know; where for instan'Ce 
a bollling at a fixed rate of rent is sold as an ordinary holding, the ~ 

debtor will havo tho right to have the sale set aside. Some words reU from tho 
Hon'ble Mr. Reynolds with reference to tenures in Shaba.bad. I am ~ 
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to the section undor which the 20 years' presumption is allowed, but; I llave no 

, ~ of altering it after the declaration which has been made; thorefore I must 

assume that that section holds go()d in the Bill. If the Oouncil would refer 

to the Administration Report of the nengal Government for 1883-84, it will 
be toun,d that the Government admit that under the provisions of that section 

guzashtarla.ri tenures are increasing, and that rights al'O being acquired under it; 
and I maintain those who are acquiring those rights never had any rigllt to 

acquire such under any law, and if the provision is maintaiued in its entirety 
the oonsequences will be litigation and ruin to the zamfndar. With reference 
to the words I propose should be added to the section, I maintain no distinction 
should be mnde botw<:Cll occupo.ncy-tenants; that tho fact of . nn ocoupanoy-
tenaJ).t having acquired a right to hold at fixed rates should not give him a 
right to hQld his land in a manner not permitted to the ordinary occupanoy-
raiyat; that the purpose for which he acquired the land should o.1one be taken 
intO' oO:rlsideration; that no tenant, whether holding at a fixed rent or otherwise, 
has a right to use his land in such a manner as to render it unfit for tile pur-
pose of the tenancy. He should not be allowed to usc it for building 
purposes or other purposes not contempmtell when the land was wade over 
to him. The scction, as it stands, will allow him to destroy it with im-
punity." 

The Hon'ble MR. REYNOLDS said: -" I cannot help thinking that the 
hon'hle member has somewhat overlooked the wording of the section; The 
section refers to miyats with fixed rates of rent in perpetuity, but he seemed to 
understand it to extend to every raiyat who might ohooso to set up n claim to 
hold at such. rates. I cannot soo that that is nt all the meaning of the seotion. 
The amendment would confine the right of transfer to those who llOld under 
mukarrari leases or judicially declared titlcs. If this change were made it 
would have the effect of excluding those who, if their titleS were tried, 
would be found entitled to hold at fixed rents n ~  this section j and by 
excluding them it will place them in a. worse position than they occupy 
~ n a position to which the Act sbould not reduce tbem. There is a 
very large number of raiyats who prantically hOld at fixed rates of relit, 
~ l'hose title has never heen tried, because they have not been taken 

) into Oourt, and whose rights have not boon (luestionoo, IWAJaU8C they have boen 
tacitly acknowledged. But the a.mendment rcaJly goes very far to bring thesll 
men down to the status of mere oecllpancy-raiya.ts. Therefore, 80 far from check. 
iog litigation, theamendmcnt would more probably have tho effect of promoting 
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it. It'is no doullt quite trUe that in cases of transfers of holdings where there; 
i,s a doubt as to the character of the occupancy the right to hold at fixed ~  ' , 
will be claimed, and that the landlord will dispute the claim, and thus the .' 
question will be raised; but I think it would be better that such questions' : 
should be raised and decided. 'Then, with regard to the second part of ,.the, , 
amendment. I should be sorrY to see the words introduoed, because I under-' . 
stand that the recognized status of a. miyat 110Iding at fixed rates of rent 
is for all practical purposes that of a. tenure-holder and not of a raiyat. Y ~  ' " 
may trust him perfectly well not to use the land in such a. manner as ~ 

render it unfit for the purposes of tile tenancy. His inte-rest is very much 
aga.inst his doing so. Ho may use it for a purpose incompatible with, the 
purpose for which it was let to him, but I really do not see why we should 
interfere so long as the security for the rent is not endangered. I~  the. 
hon'ble member had worded the a n~ n  so aB to show that it is the duty of 
a tenant at fixed ra.tes of rent to' use . his land so as not to injure ~' 

1a.ndholder's security for his rent, although I should consider the amendment' 
to be unnecessary, I should not have objected to it. But as the amendment" 
stands the clause would have the effect of harassing and . molesting ~'  

tenant, a.nd I thorefore trust the Oouncil will not accept iV'" 

The Bon'ble SIR STEUART BAYLBY said :-" I shall be very glad to' leavt. 
the defence of this section in the excellent hands of my ~ nJ l  ·friend Mr. 
Iteynolds, for when this proposal was first made I voted with .the Hon'ble 
Mr. Gibbon in the minority. The question was very fully considered by the 
Oommittee, and the opinion of the majority was that which has been just 
explained by the Hon'ble Mr. Reynolds. 'rhey thought it would do. more' 
harm tlla.n good to divide tenants at ftxed rates of rents into two clll.88es-one 
which had documentary proof of its title, and the other the proof of whose 
title had not been 8ubmitted to the Oourts. It was thought that whatever 
difficulties there might bo in the way of ascertaining wha.t the various rightS 
were, though they may be brought to the front by the new law, yet they exist 
no les8 really a.t proBent under the old law, and a proposal such as this would 
ho.ve 'the etl'ect of furthcl' wMkening the rights of those who are least able 
to prove their rights. The Select Oommittee having nrrived at this conclusion 
. last yoo.r, nnd llaving ngain adhered to it this year, I am not "Willing to' aSk .• 
tho Oounoil to swerve from it." 

Tho lW1I.mdmcnt was put and negatived. 
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The Hon'ble the MAHARAJA OF DUir.UIlUNGA 1)y kavo wit.hI11'CW t11('1 

following amendments :-

That in' section 20, Bub-section (1), line 1, (or the word co person It the 

words II resident cultiva.tor " be substituted. 

: 'rhat to sub-section (4) of the same section, tho words .. when the landlord 
has recognized such joint tenancy" be added. 

Tha.t for tho word .« oo-sha.rer ", wherever it occurs in tho sub-secti«?D, the 
worda " member of a joint undivided family" be substituted. ' 

That sub-section (7) of the same scction be omitted. 
» 

The Hon'ble BAnU PEARt MOIlAN MUKER.JI moved that ~ n \7) of 
section 20 be omitted. He said :_co Contrary to all rules of ovidenCe, it places 

~  burden of proof on the wrong party. When the question ,is whother a 
raiyat has been in possession of land in a. vUlnge for twelve years, he is the , 
proper person to prove his allegation by the production of his rent-receipts. 
Hia landlord, if an auction-purchaser. \vould have no meana of proving the 
negative and rebutting the presumption whioh tbe law will ra.ise in favour of 
the miyat. Even if be be not an auction-purchaser, his diffioulty would fre-
quently be great. His collection-popers alone would be wholly insufficient to 
rebut the presumption. 'fhey are at best only corroborativo evidence. I t is 
on the evidenoe of his gumlishta. or collecting agent that he must rely in such 
case, but it is well known that in no class of servants are there grunter chllIlges 
by dismissal and otherwise than in tho collecting agency of landholders. The 
landholders would, therefore, be virtually unable in most CIlBes to rebut tbe 
presumption, although it be contrary to 'fact." ' 

The I1on'ble lh .. QUINTON said :-" The hon'ble member began Ilis speech 
with tho enunciation of the very.general proposition that nothing would be 
easier than for the rniyat to prove possession for 12 years. It would be in tho 
recollection of the Oouncil that in the debate On the introduction of the Bill tho 
Hon'bfo Mr. Evans used some very striking arguments to show that it would 
be utterly impossible for the bulk of tho raiyats to provo 12 years' possession. 
He quoted a letter from a zam[ndtir stating that the occupancy-right of tbe 
r..iy",t was a moral right, but it was only a moral right; therefore. I think the 
statement of tho hon'ble mover of the amendment Il8 to the extent to 'Which 
the raiyats can provo their claims must be tnkeD with hrt'Cat caution. Ou tllo 
one hand, we know that the bulk of the ruiyllots had a right of oocuptloucy. 

II 
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Our lamented colleague, ~  late Hon'ble KristodM 'Pal, distinctly a ~  

tha.t 90 pCI' ceut. of the raiyats poSselised the right of occupancy. On, 
the other hand, ,'the Oouncil had heard from the Hon'ble MI'. Evans tluit 
most of these men wcte unable to prove the right they possessed. UnlesS 
it was shown that a man had not been in possession for 12 years. it should 'be' 

presumed against the landlord that he had held for 12 years. It was vory. 
distinctly stated by the hon'ble member in charge in his introductory speeCh 
that this was quite in accordance with the facts. :But the hon'ble mover of the 
amendment IlBscrted that this section tbrew on the zamindars a. burden which 
tbey were unable to discharge, inaBIJ:!.uch as ~ ~ l  require them to prove a.', 
negative. He lIBSumed that every na~  in Bengal got rent-receipts, which he 
preserved. 1 doubt whether all raiyats do get receipts for the rents which they 
pay, and, if they did, they are not in the habit of preserving papers. ' He' a~~ 

Bumes that an ignorant raiyat, who pays a yearly rent of Rs. 5, is in a position 
to ,prove facts which his zanrlndar, who has an office, connected with his a n~ 

dari, is una.ble to prove. That seems to me a very bold assum'(ltion to make. 
'Moreover, the zamlnd4.r has not to prove that the raiyat has not been in ~  

session for 12 years j he llns only to prove that he came into possession within 
the last 12 years, which his reoords would easily enable him to do. As to the' 
argument brought forward with respect to auotion-purchasers, when we came 
to deal with the rights of millions of raiyats, 1 do not think the question of 
some hundl'eds or thousands of auction-purchasers not· being able to asCertain 
wllO are, or who are not, oooupancy-raiyats shoUld be allowed to weigh against 
the rights of the whole body of raiyats. 1 must therefore vote against tlie . 
amendment. " 

The Hon'ble MR. EVAN8 said :-"1 would refer to the remarks 1 made 
on tho subjeot when the Bill was referred to the Select Oommittee, There is 
no doubt that the rule as conus' of proof should not be altered without some 
good ranson, but there are very many C8Bes in whioh the special rules had been 
iutroduced by Courts of Equity. such, for instance, as the case of young men 
of expectations deo.ling with money-lender!! with regard to reversions. -When 
Courtll of Equity have found it impossible to do justice without reversing the. 
l'ules of prcs'umption, they have "bifted tho burden of proof; therefore, although 
it is undesirable to reverso the rule in ordinary cnses, I cannot admit that t,I) d9 
so is neoessarily wrong. Now, with regard to the gcnernl position of the 
raiynts. they are not in l\ position to meet the cost of litigation. 'rhoy are 
very ignora.nt, and are not able to obtain competent legal advice; they have 
no means to prove their P08808sion of 0. partiouIa.r plot for 12 consecutive years 
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beyond tho oaths of II. few of their neigh boul's; and more oral evidence of i,hl! t 

'01888 is worth very little. With regl,l.rd to tllO zrun1nda.rs, tlley have far ~l' 

~ n  available. They can give the direct oral testimony of their gumtUihtll,s 
and zamindan servants, and what their agents depose to could be corro-
borated by carcfully proserved collection-papers in their sherisws. ~'l  

inrJudes a ~ n a  showing the plots and boundaries, t.he jama-wasil-
bald papers, showing the areas and the rents the raiyats paid, and so on; and 
there is no doubt that the pOl!Se8sion of such records renders the proof com-
llaratively easy. It was said that the raiyat on his pal·t might prodU(lO 
rent-receipts; but, apart from the fo.ct pointed out by the Hon'ble Mr. Qwnton 
that. in many cases the raiyat does not get receipts, where he docs get them, 
their value is next to· nothing, becnusc nothing whatever is st.ated in them 

oxcept the nnmc of the miyat and the payments made, without auy referenoe 
to the land which be holds; therefore he is not in n. position to prove his state-
mE'.nt that he held a particular piece of land for a particular period by rent-
receipts. The point on which the presumption was to arise was very narrow. 
It was at first proposed that there sbould be a general presumption that the 
raiyat is an occupancy-raiyat, but it was pointed out that that would require 
the landlord to rebut a very large number of possible dircumst&nces; that the 
raiyo.t would not have to disclose what it was in respect of which he llUIde his 
claim; and that the landlord. would have to disprove his claim in respect to 
every cottah of land in that village for the last 12 years. And, had the word 
, estate' been put in and the presumption made applicable to the estate, 
the result would have becn no doubt ridiculous, and the clo.u80 would have 
deserved the strictures which the learned Chief Justice bad passod on it. The 
presumption had theroforo been carefully limited to tho particular piece of land 
in dispute. When he showed that he held that particular plot 8S 0. raiyat, it 
would be prcsumed Il8 between llim and the person to whom he paid 
rent for it tbat be held that land or some part of it for 12 years. Now, 
who was the person who could best prove whether the raiya.t held a pal·ti-
cular piece of la.nd for 12 years? I say certainly the zam£ndar with his 
records, if properly kept, could easily show that. The man who had r('£or<18 
and the means of proof should be obliged to produce the proofs in ilUch Oltscs . 
.As a matter of fnct·tho bulk of the cultivators wore permanent cultivntors and 
~ :a  the same lands year after year, and it wns not a violent thing 

• to say tllat they should he presumed to have bold their land for 12 
yl'Jl1'8 until the contmry was shown. 1'hnt being so,. nnd admitting IL 
certain amount of hardsl.iI' with regard to the auction-purchaser, it was 
thought that somo remedy of this kind was desimble to give renl clYcet to tho 
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occupancy-right. Unless the auction-purchaser gets ,the lla ~ a ~Jl'  

the old proprietor. which very generally be is unable to get. ho is unable to, 
find out what the raiyats' rents were. and he is obliged. to apply to the Collect-.' 
or to have a measurement. to. make a record of what the rents arc. N <> 

doubt. there arEl not the same reasons for throwing the onus on the auction-
purchas'er to disprove the existence of ocoupancy':rights. But the a.uction-· 

~  has always been beset by 'difficulties of proof, and unless a particular 

exception be. inserted. for his seourity I do not see that he would ha.ve any 
other ~  tban what he now possessed, nnd which this Bill gives him ~ R. 
more workable form, namely, to apply to the Oollector for a measurement and 
record-of-rights. And I admit th1!'t this presumptipn wUI operate somewhat 
hardly upon him; but he is a speculativo purchaser. who buys with full know-·· 
ledge of his position, and has many advantages iu other ways and cOD.3iders the' 
adva.ntages and disadvantages. and regiilates his bids accordingly." 

'fhe Hon'ble MR. GooDRIOH opposed the amendment. 
.' f. ,J, 

The Hon'ble RAO BAREB VIBRVANATRA NARAYAN MANDLIK snid:-"i think' . 
the amendment is a proper one. The presumption created by the Bill is 8. n:'ew . 
presumption; and Mr. Justice Field has in the minute before the Oouncil said 
be could not conceive anything more dangerous than the presumption it is 
proposed to create. Mr. DlIJUpier, formerly a. Member of the Board of Revenue, 
has said tbo.t, on the whole, he would reject the presumption created by the' 
Bill, and Mr. Field says tho.t the effect of section 26 (2) taken with section 25' 
would be in 0. very short time to transfer the rool ownership of the land from 
the zamlnda.r to the raiyat. With regard to auction-purchasel'Y it was quite the' 
other way." .' , ' 

The IIon'ble MR. REYNOLUS said :-"1 cannot support the amendment. After 
the speech which the Council has beard from tl1e Hon'ble Mr. Evans. I was some-
whatsurprised to hear the last speaker SIlY thllt the presumption is a. wrong one 
to makfl. I venture to think that M r. ~' l  bas not correctly npprehendedthe' 
}1W'port of the section. 'fhe presumption seems to me a perfectly reasona.ble 
one to mako, because it is in accorda.ncc with the evidence. and cannot be said 
to shift tho burden of proof to the wrong party. The raiynt has not the means 
of proof; hll docs not, as fl rule, get receipts for rent, anti when he gets thp'n.l1e 
docs not keep them. This is a case in whiuh the miyat needs tho protection 
whil'h thi8 cla.uso gives him, nnd the interests of the smull Cla.'1H of !iuction-
Imrdllls('J'S ~ nn  be n ~  against the intflrests of thc very lnrge body of 
rniyut.s. 'Vhcro n. reeord-o[.ri:;hta has been established-and the Government 
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of 13engal bope to establish it throughout Behar in the course of a few yoo.l'8-
the presumption will not be nccessary. 1'ho village-records ,,-ill afford conclu-
sive evidence on the point. But, till such a record is established, I think this 

presumption is suitable to tho circumsta.nces of the case." 

• 
The Hon'bic Mr. HUNTER said: -"I also think the presumption is in accord-

ance with the faets. A vast majorit.y of raiyats at presont enjoy the occu-
pancy-right. It is admitted on the part of the zam{nda1'8 that nine-tenths of. the 
raiyats of Lower Dengal and Behar possess that right; I think, therefore, that 

to give this presumption merely places the law in accord with the actual state 
of things in the protinceB to which this Bill will opply." 

The Hon'ble MR. A!rliR ALi said:-" My hon'bla friend Mr. Evans has 

clearly pointed out the reasons for the retention of this presumption. nut I 
entertain suoh a strong convi('tion regarding this question of principle, that I 

desire to say a few words to supplement the remarks which have fallen from the 
Hon'ble Mr. Evans. It seems to me that the argument which the hon'bla 
mover of the a.mendment hns brought forward regarding the ability of the miyllt 
to establish his status can hardly be intended to be accepted seriously by this 
Oouncil. Anyone who has seen the receipts whioh are given to these rniyats 
will know exactly the situation in which these man are placed. Your Excel· 
lency hns already heard what pnrticulars are generally contained in these 
receipts, and the Counoil can easily imagine from these circumsta.nces whet.her 
the raiynt is in a position to establislt the fact which he is. required to prove. 
The landlord has the jama-w6.sil.Mki, the jam'bandi and other ~ lla a  in 
his bands to establish bis allegations. It has been stated that the za.m{ndar'. 
'ml& are frequently changed. It may be so in ~ C&ges; but it seems to mo 
that very little force is to be attached to thnt portion of ~ argument. When 
one considers that not only are the zamfndnri records in possession of the land-
lord, not only a.re t.he papers of the gumashta. and other officials under his con· 
trol, but that the rniyats arc, from tho helplessness of their position, nbsolut('ly 
unable to produce any satisfactory cvidence, one feels that the presumption in 
question is based on considcl'lltions of justice and expediency. When one conai-
cler .. ' that the great hulk of raiyattl are utterly ignorant of their own rights, illiter. 
ate, and unable to know the nature of the receipts which arc given to them, it 
.eems to me tlJat to call on th('m to Ilrove their pOsition and rigLts is to usk 
them to do somet.hing which they cannot possibly do. 'fhiR is only a pr<>.8ump-
yon, and, if the evidence on the other aide establisbea a primd facie CllBe that 

" 
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tbe ~a a  does not possess the status in dispute, ~  onUR will ~ course then be , 
cast on, the raiyat to establisb bis cnee. It can hardly be said that this is a ~ 

version of justice and of ,eveil right n l~ to give this fair and just ~  

sumption to the ra.iyat. I therefore oppose the amendment." 

The Hon'ble lb.. GIBBON said :-" It has 1l88n admitted by n ~l  
members of this Oouncil that before we change the la.w we must prove ~  

necessity for so doing, and we have the high ahthority of the Ohief Justice 

for saying that in providing this presumption we are makmg a very great 
change in the present law, and I deny ,that its necessity has been proved. It 
has been stated that although we are changing the law we are making this 
provision in the Bill in Qecordance with facts. The H n~' l  Mr. Quinton' bas 
lrud stress on the diffioulties rniyats at prescnt have under the present law in, 
proving their ~ an  in their land; but he has omitted to ~ '  
mention of the enormous changes we are making in the law under the Bill., 
Under the present law the raiyat has to prove his right of occupancy in every 
pieoe, of land he bolds ; if he has been shifted from field to field he must fail to ;" 
prove his right; whereas under the Bill it is declared that if he has held any,:' 
land for U years in a village be will have occupancy-rights in all the lands, he 
may hold in the lla ~ I deny that the necessity to change the law has been 
proved. It haa been a~  that the onus of proof should be oust on ~  

person beat able to prove the facts, and that the landlord is in a ,better position 
to rebut the presumption from his papers than the raiyat; but the jamabandi 
papers of the landlord show everything but the one thing required. They shoW' 
the area of the holding a.nd the rent annually payable, but they do not show, 
"nor will they show in the future, how and when the raiyat acquired the lan ~ 

It has been stated tha.t the raiyats do not receive proper receipts to prove their" 
rights, but on this point also we are changing the law. We are compelling the 
landlord to keep counterfoil books and are providing peneJties lor not granting 
proper receipts, and these receipts will in the future be sufficient evidence of 
the raiya.t's rights. I deny that the case has been proved.", 

Ris Honour THE LIEUTENA.NT-GOVERNOR said :-"1 do not wish to prolong 
the disoussion. It may be that the presumption is favorable to thc great body 
of the raiyats in the oountry. Dut that there is nothing improper, irregular 'or 
anomalous in the presumption made in the Dill has been clearly shown bi 'the' 
arguments adduced by the Hon'ble Mr. Evans. With regard to the auction-
llurchaser l.here has always been a difficulty. but it seems to me that where a 
yorylarge proportion of the raiyats are admitted to be raiyats with the right of 
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occupancy, and where the number of auction-sales is infinitesimnl1y small, l ~ 

is no sufficient ground for a change in' the rule. Further, it is beyond question 
'tha.t if the rniyat requires proroction from any n~ it is from the auction-pur-
chaser wbo comes in to try to make n.s lUuch ns he (,.:1n out of the r.state. On 
even ground I ~l n  the Council is right in mnintaining this section." 

• The Hon'ble SIR S'1'EUAlti' BAYLEY said :-"After the exhaustive discussion 
'which this subjeot 11M received, I do not wish to t.'lke up t.he ~  of the Council 
by any lengthy remarks. But I feel very strongly that a real neccssityexists for 
this presumption, and I CIlDDot pass by in silence the statement ~a ~ by tlle 
Hon'ble Mr. Gibbon that thc receipts wllich the rniyats receive a,re sufficient to 
enable him to prove ~  occupanoy-l'ight. They do not givo tho boundaries of 
the holding, and the objection which I have all along understood tl1e 
~ n' l  mover of the amendment has to the provision that the rooeipt 
should give the bound:.l.ries is evidence of the fact tl1:.1.t at present receipts do 
not 'give boundal'ies: all that is stated in the receipt is tile amount of money 
received and the time for which it has heen received. I have always understood 
him to &ssert that tins is sufficient. But he now says that the rent-receipts 
prove the raiyat's position; if 80, tben the ret)eipta should give the boundaries. ' 
AI an additional argument against throwing on,landlords the burden of proof 
whether the rairat has or bas not held for 12 yeal'S we are told of the extraordi-
nary rapidity with whioh the zamindal"S servants disappear; he says thoy seldom 
remain in service more than a few years; sometimes tbe servant dies, some-
times be is ~  sometimes he disappears. Now I do not understand that 
they are exposed to any unusual mortallty,and if they are frequently dismissed 
it points to what is l'eally at the bottom of most of the rent difficulties in the 
country, namely, that the zammdars entruSt a moat difficult and delioate duty 
to a class of men who are unfit, underpaid and dishonest. A reform in this 
respect would do the zamindars more good than any amount of legislation. 1 
Jluite understand wha.t the Bon'ble Mr. Gibbon says with regard to the 
i.na.bility of the za.mindar to prove when a raiyat comes in; still if a ma.n lias 
come within the last 12 years, there van be no difficulty in showing it. That 
will rebut the presumption, and there will ,be an end to it. But the hon·h1e 
member says that the Bill before the Council provides for the gnmt of real 
and efficient receipts, and that this will do away with the necessity of the pre-
,sumpi.'ion. We:ue certainly tryillg to do so. but it is one thing to provide for 
this in Do Bill; it, is quite another to have it univenally put in practice ... 

The Hon'ble Mil.. lLDBllT thought that, Cor tho reasODS stated by tIlt! 
Bon'ble Mr. Evans. who spoke with intimate prat:tical knowledge of the tfuh-
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ject, the presumpt.ion ought to be given in the limited form proposed by ~ :  
,Bill. It boo been already pointed out that the criticisms of the l a n~  Ohi(\f,:' 
Justice were based on a misapprehension of the scope and intention of the: 
provision under crit.icism, an~ tho wcight of the a n~ directed' against ~' ' 
by the llon'ble Mr. Justice ,Field was mf!.terially lessened. by the omission, O,f- ;, 
the word co estate u. ' 

, The amendment was put and negatived. ,';.:-. 
,', . 

The Bon'ble lb.. REYNOLDS tllen,moved that in sections 20 and 21, after,' 
the word" village", wherover it occurs, the word" estate" be added j also that 
after section 21 tbe following proviso be added :- ' 

rr Provided that, where an estate extends over more thlUl one pargan', the estate .hall be .. ,· 
deemed to inclll(lo only 10 milch of the estate lUI il comprised in the pargau in wbiObt.h8 
land held by the raiyat ~  situated."" . 

Be said :-" This amendment is intended to restore, with lIome a ~ '  

a provision of the Bill which l'eceived the approval of the Secretary of' St8.fA(" 
which formed part of the Bill as introduced into this Oouncil, and whioh, ~~ :  

full disoussion by the Beleot Committee, was deliberately retained in ~ I ~ , 
as re-published last year. Throughout all these stngeS of the measure the ~ , 
eiple was accepted that the occupancy-rights of the settled raiyat should extend 
over allianda held by him in the village or estate. Bo important did the Secre-
tary of State oonsider this principle that he was careful to point out ~ the ~ 
Government of India that its legislation must provide that the estate should ~ , 
main unimpaired, and tba.t the right should not be defeated by any ~ ~  ' 
of the estate.. Io. other words, be intended the estate to be the entire a~ ,i." ' 
&xed at the Permanent Bettlement, and nothing less. At the eleventh hour, 
and in my opinion most unfortun8.tely, the 'Select Committee atruck out the 
words relating to the estate and limited the right to the village alone. , ' 

. 
"Thcgrounds on wI.ieh the majority of the Select Oommittee madldhia 

change were explained by the hon'ble member in charge of the Bill in the' 
l~ l  which he made at the beginning of this debate. 'I'he reasons mI.,. l' 
think. be fllirly summarised under the following heads, -fir,t, that tbe retention 
of • tho AstaLe' is unfnir to the landlord; secondly, that the PresoriI)tive ~  

of khUdkMst nUyuts never extended furLhcr than tho villa.ge. ond Uairell,; t6&t 
the cbnngo will not practically work any substantial injury to tbo nLiynt . 

.. As to the ,first point, I must own I ha'8 little sympathy with the feellDg 
which wouhl l~  tho growth of the oooullancy-right in the interest of the 
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landlord. The occupanoy-right is nothing more thnn a right to pny regularly 
a fair and equitable rent; and I have not tho least doubt t.hat, in the long run, 

a proprietor would be the gainer by having everyone of his tenants an oocu-
pancy-miyat. But I am well aware that tho lnndlords do not share this view, 
and.I admit that it is reasonable tha.t the landlord should have an opportunity 

of kAowing something of his tenant, and that, if the privileges of 0. settled 

raiyat extended to the whole esta.te, cases might occasionally occur in whioh a 
proprietor might admit a tenant to occupation under the belief that he pos-

sessed no right of occupancy, and the tenaut might then turn round upon 
him a.nd claim a right of occupancy on the ground of his having previ-
ously held land in a~  village or tenure of the same estate, though 
under Do different landlord. Suoh cases, ~ say, might occasionally happen; 

but the chance .of their happoDing has boon greatly exaggerated. They 
might happen on Do few exceptionally large estates, such as the estates of 
the ':Maharaja of Burdwan or the MaluLl'uja of Bettiah. But the hon'bIe 

member in chal'ge of the Bill spoke of ra.iyats acquiring occupancy-rights in 
villages of the same estate twenty miles apart, as if such cases were or could be 
at 0.11 common. But what are the real facts? Out of all the estates in these 
Provinces, 89 ~ cent. are petty estates of less than 500 acres, which is very 
little more than the average size of a. village. In 89 cases out of 100, it is 
much the same thing to the lnndlord whether the estate or the village is declllred 
to be the limit, though it is 11 very different thing, as I shall presently show, to 
the tenant. I therefore bold that, if no middle course could be found, ~n  it 
was necessary to choose between the village a.nd the estate, the Select Com-
mittee ought to have adhered to the original Bill, In the a ~ a  of 
cases this would involve no possible hardship to the landlord'; in the few re-
maining cases the hardship would be of the most infinitesimal kind-the hard. 
ship of the proprietor finding that he had got an occup:mcy-raiyat instead of a 
non.occupancy-raiyat for his tenant-a very good thing, in my opinion, for both 

the parties concerned . 

.. Secondly, it is urged that the village, and not the estate, was the limit of 
the old right of occupancy; and this is no doubt pel·fectly true. The kh6.dkhast 
raiyat was the cultivator of the lands of the village in which he lived. But to 
,m::.ke !.his argument valid we ought to be able to rcstQrc the village as it existed 
at the time of tho Permanent Settlement. But this we cannot do. /lnd tho 11ill 
proposed to take tho survey village, Umt is to say, the village as it existed 4.5 or 
60 years after the settlement. But this is a. totally different thing; and we 
haTe evidence to show that the survey village must comprise a. much smaller , 
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a.rea. than the village over which the old occupan!'y-right extended. . The, 
inorease in the numbers of the people, and the extension of cultivation, la ~ 

ied to a marvellous growth in the number of, villages. The present number of 
villages in Bengnl and Behar is by the latest returns 194,701; the number',' 

ten years ,ago, in 187 4t-75, was 142,339-an increase of more than 5,000 villlJ.gea' 
per annum. Un na ~  we have not, so far as 1 know, any complete figures 
of the number of villages at the time of the Permanent Settlement. ,But, for a 

num ber of districts, we have the quinquennial papers filed by the zamindars under' .' 
Uegulation XLVIII of 1793 and Regulation VIllof 1800; and, ina few caa¢s, 
it so happened that these papers give the'number of villages in some parganas of ' 
six districts of Bengal and Behar. I have referred to these papers and have 
compared the number of villages with the number ascertained at the survey, 
nearly 50 years later. The generalresultis that, except in a few CMNI, in 'Whioh' 
the quinquennial papers show kismuts or hamlets as separate villages, ' ~ 

vey villages show a large increase of number. Thus, in' pargana. Mehar, in 
Patna, the quinquennial papers give 2641 villages; the survey found 831. In 
parg!l.na Moonair, in the 'same district, the quinquennial register shows ; ~ " 
survey shows 821. In pargana Saaseril.m, in Bhahabad, the quinquennial num": ' 
ber of villages is 896; the survey number is 1,828. In pargan' J ellamootta., .. 
in Midnapur, the respective numbers a.re 141 and 17'. I do not wish to attach 
undue value to these quinquennial registers. They are merely papers flIed by' 
the zamindars, and they possess no definite authority. But on this point they 
furnish the best information I have been ablo to obtain as to the state of· tbings 
80 years ago; and this information leads us to what was d priori a proba\lle 
conclusion, tl1at the nulnber of villages at the time of the survey wae n ~' 

ably greater than the number at the time of the settlement, and that, conse-
quently, to give the settled raiyat occupancy-rights over the survey village is 
by no means to replace him in his old position in which his rights exteJ,lded. ' 
over the village as it existed in former times . 

.. Thirdly, it is contended that the rule laid down in the Bill can work no 
practic!ll injury to the raiyat. If I were once satisfied on this point, I should 
not ~  to trouble the OOllncil further on the question. Dut it is just because· 
it seoms to mtl that there is a real danger in this matter to theraiyat, that I am 
anxious to press the aeoeplanC!, of this amendment on the Oouncil. The laI ~ 

l<nds are impressed, I can hardly say why, with a~ loan only describe as a .• 
morbid honor of any oxtension of the right or occupanoy; there is no device 
to which they will not have recourse to prevent its nccrua.1, or to· destroy it 
where it exists. It is tbe duty of tho Oouncil to see that the prinoiple ~ 
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the Bill lays down is llOt oxpressed in ~  language I1S to allow of its being 
defeated or evaded by acts which contravene its spirit. The bon'ble ~  in 

cblrge 0.£ the mn admitted that this might ocour in exceptional instances in 
which a landlord llll.d several villages in his own direct managoment witbin 
reaoll of the cultivlltoi··s rcsidcnce, but he contended that the number of land-
lordl in that position is very small. and that very few tenants could be affected 
by it: 

" But this inadequately represents the extent of the danger. It is not, at 
all necessary that the landlord .should have several villages under his own direct 

m8.IUlgement. It is true that thero'eo. of the average village does not greatly 
~  from the arl'.:I. ~ thc avorage estate, but it does not follow tbat thc boun-

daries of the estate and of . the village will coincide. 'I'he CIlSCS are extremely 

numerous .in wliich an estate or 0. tenure lies partly in Ol]e village and pnrtly in 
another. In all these cases, tenants whose holdings lie anywhere ncar the 
villige boundary will be harasscd and molested with the object of driving 

them' across the line, and thus breaking down their occupnncY·l'igbts, and non-
occupancy· tenants will in the same way be shifted about in order to prevent 
the accrual of the right. 

" This is a real and very sorious danger. and the case whioh it represents 
is by no means exceptional. The landlords who could exercise such oppression 
might be reckoned l>y the thousand, and their tenants by the ten thousand. I 
tberefore think that the Government of Dengal would have been justified in 
asking the Oouncil to restore the wording of the original Bill. Dut t have 
already ~  that there are some large estates in which it would be un-
reasonable to r!3quire that the right of occupancy should extend over the whole 
estate. 'I'he Government of Bengal has therefore considered whetber any 
middle course can be found, and any plan devised which would obviate the 
danger to which I have referred, without leaving the landlords any reasonable 
ground of complaint. Such a middle courso will, I believo, be found by restor-
ing the old definition, but at the same time limiting it by declaring that whero 
the estate consists of more than one pnrg/lDQ the occupancy.right of the tenant 
shall not extend beyond that pargana. in which his holding is situated. 'J'hia 
~ J  is the amendment which J now ask the Oouncil to accept. 'l'he 
pargaJ.'ltl or fiscal circle is a dcfinite and well.known area. For the purposes 
. of this scction it seems better than the tbO.d or the sub·division,88 its Lonn. 
daries are fixed nnd unalterable, and thoro is no doubt or difficulty in determining 
to what parganal a given piece of land belongs. The average pargana. is no 
doubt larger than the average estate, but it is not the average I'.state which ""0 
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have to consider in dealing with this question. In an average estate-a.I\ estate 
below 500 acres-there would be no hardsbip to the la.ndlord in !laying that the 
occupancy-right shall extend throughout the estate, a.s in such an estate ~~ 

landlord mig'llt fairly be presumed to be able to know all his tenant.s. What 
we have to consider is the exceptionally large estate, and such estates ~n  

over ma.ny pargan6s, and in some cases over more than one district. For ~~~  ' 
cases it seems to me ,that the a ~na limit will fairly and suffioiently provide •. : 

" I need not ~ n  the Council of the historical association of the par-
gana with questions of tenancy and rent. The existence of the pargaD'a, 
as a fiscal unit was recognized in the oid. law which made tile established rates. 
of the pargana the rates at Wllich patM.B were to be a~  to ~  raiyatS. 
The a an~ has as real an existenoe and as definite an area now as it 
had then. The records of the Survey Department and of tbe Boundary 
Commissioner's Office will supply the Courts with a.,secure guide in the appli-
ention of the rule if the Council should think fit to adopt it. I think, ~ , 
that I may, with some confidence, ask the Council t.o agree to this amendment. 
It has been my object to show that the limitation of the occupancy-right tq ~ . 
village will not replace the miyat in his old position, and will not ensure hifu:' 
that reasonable fixity of tenure which is intended to. be givtln him by the Bill ; 
whereas the extension of the rights to the estate limited by the boundary of 
the pargarut will save the rniyat fl'om being (in the old words of the Oourt 
of Directors) • improperly disturbed in his possession', and at the same tiine will 
not involve consequences unfiJ.ir to the landlords." 

The Hon'ble MB.. EvA.NS said :-" I do not intend to take up much time,.. 
having already made some remarks on this question when speaking on . the 
motion for the consideration, of the Seleot Oommittee's report, but there were 
certain points in the rema.rks made by the hon'ble mover of the amendment 
with regard to whioh I should like to say a few words. The first point, is the 
a ~ a  selection of the revenue unit' called an • estate' as the area within 
wbich the raiyat is to have rights of occupancy. 

" It is admitted that estates are sub-divided, to a very large extent, into 
permanent under-tenures, and tbat there is no kind of connection between the 
miyals or one villngo in ono under-tenure in the estate and the rmynts in enot!'fIJ' j 
'Village in the same estate situated in another under-tenure, nor between their 
rl'spective landlords, the under.tenure·boldOl'8. I could have understood his 
argument had he proposed to give a raiyat the occupancy-right in a whole 
pargaul1. nut "When we come to sec that the pnrgaru\ has nothing to do with 
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the particular revenue unit which pays revcnuc to Govcmment. and Utat one 
t-enure..holder bas nothing to do with anot.11er t.onure-holcler. it i.3 difficult to 
find any principle in it. 'l'hon tho hon'bIc member h3M pointod out t118.t estates 
very often arc not bigger 'than the' viJ]llgo lIl'en j but he also points out that 
tbough. 8S a rule. the si,ze of an avel'age estate is tllnt of an average vilJage. yet 
there is no sort of connect.ioll between an estate and a village. Dut he seemed 

to jl\stify tbeoxtensionof tho occupanoy, right to a larger area because thero are 
, more villages now than t.hero wcre at the timo of the Pel'mfmcnt Settlement. 
and that the village of thnt tiole was much larger than the village of tbe 

present day. 'I'he fact tlmt nt the time of the Permanent SettlE'ment olle-thinl 
01' two-thhdsof t.he land was waste explains to a grc:l.t extent tile larger 
number of villag('"s.· But if he means it to be undel'stood tllat tho whole 

. 'area of Bengal WIlS covered with occupancy-rights. I sny it was not so; because 
the large' wllSte lands. large forests and great jungles whicli existed without 
anycultivo.tion were not suhjcct to nny occupnncY-1'igllt until roclllimed. SODlE'! 
of the village areas included waste lands, but thero were other very lorge traets 
of waste lands which wel'C not included in any village area. Then. with regard 
to the necessity for the amendment. my 11on'l>le ftiend starts by saying that 
landlords ha.ve a morbid horror of the oocupancY-l'igbt. But I may fairly 
observe that there are some persons WllO have a morbid horror of landlords and 
desire to erect unnecessary fences against imnginnry dallgers. I t.bink t.lmt it 
is not pl'Ilcticable on any lnl'ge scalo to movo rniyats from ono Village to 
another; that thero w'e oftcn feuds between neighbouring villages j and even 
where they arc on fl'iendly terms. the rn.iyat would still be a stra.nger iri tbe 
villa.ge to which be is shifted, Where he is 0. permanont cultivat01' shifted from 
one plot to a.nother in tbe.,So.me village it is different, I do not think. consi-
dering what we bave done for the occupancy-raiyat. there is now real danger 
of his being deprived of his right to o.ny large extent. The hon'ble member 
has. however. urged that the il.ltroduction of the word 'CFtate· llad the np-• 
proval of the Secretary of State, I regard with great deference any opinion 
expressed by so high o.n authority j but it is far from clear thnt the Secre-
tary of State even had this scheme under lIis consideration or usoo the word 
• estate' in this sense. I am strongly of opinion that with the introduotion of 

~ word' (,,,slAte • the Bill will be going to un elltirely unnecessary lengtb anel 
a,rlopti,ng an unsound o.nd novel princir.lo. rne khltdkh:i.st raiyat's right only 
extended to the village of which he wns :l. resident. I grant that tho area of 
the vi11o.ge in the time of tbe Permanent Scttlcmont might have boon or larl:,"Cr 
extent than villages of the 8urvt-y. Dut that change nnd the disintrcgution of 
village communities 118S been mot by making permanence of cuJtivation instead 

Ie 
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of rE'.aidcnce tlle qualification for the acquisition of right of, occupa.ncy .. 
If my hon'ble friend insists tha.t the' rig'4t 9f the ~ raiyat extended· . 

over 0. large area, then let him confine the occupancy-right to the resident 

raiyat. llaving recognized the ~ n  between the position of the. khl1d-

kbast rn.iyat of the time of the Permanent Bettlement and the position .of t)le 

occupancy-raiyn.t of the present day owing to changed' circumstances, the J~  
Committee II ave, by giving the raiyat the ,occupancy-right wherever he has 

permnnent cultivation, done a great deal; and I thiilk. that 'tbere is noneccssity,,' 
for gojng further." 

'rhe Hon'ble DABU PEAnt :MOHAN MUKERJI said :_CC I strongly oppose the I 

proposal to introduce the word' estate I in sections 20 and 21 of the Bill, and,' I 

~  tbe proviso whioh the hon'ble mover wishes the Council to n ~ ~ in. " 

section 21 will not at all remove the strong objections wbich I entertain tQ thiS 
amendment. As haa been just remarked by the Bon'ble Mr. Evans, it is often 
t.he case that some villages of an estate are let out in patni and other tenures" 

and .therefore, if ~ right of occupancy, ~  is acquired in a.village, is extended" 
to the estate in which the village is situated, it will create very great diffioulties ;. ,':,' 
and it will, as bas been observed by tbe bon'ble member in charge of the ~ ll  . 
make the objectioDs to the presumption in section 20 much more valid.' On 
these grounds. coupled with the reasons adduced by the preceding a~  in. 

exposing the fallacies which underlie the arguments which a ~ been adduced 
in support of the motion. I think the amendment should be rejected." 

The Hon'ble MR. HUNTER said :-" I support the amendment. The ques-: 

tion as to the n ~ n of the word C estate' in sections 20 and 21 was. very' 
co.reful1y diacu&lled in Co$mittee, and I was one' of the members who desired 
to seD the word C estate' either qualified or ~  because I' believe4 the 
insertion of the word, without some qualification, mig4t be productive of 

hardship to the zamuulilr. It is quite true, &8 the hon'ble mover' of the a n ~ 

ment bas said, that the number of large estates is sma.ll. but the toto.l area re-
presented by this smail number of large estates is very great, The insertion 

of the word • estate I without nny qunlificntion would enable an occupancy:-
1'8.iyo.t totro.iB.o on tho ignoranco of the proprietor of an extensive estate situated . 
perhaps in several districts hy entering on land as a stranger and then' assert-
ing the occupancy-right, Dut I voted for tho omission on the understandiDg". 

that., if uny reasonable proposal were brought forward to limit the menning of' 
thc word' hstnte', I would give it my support. The amendment now made does 
not eoti1't,ly commend itself to me, and I shall ~ l  state what I think a 
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fair proposal. I shall bring forward that j,rol,osal as an amendment, should 
the amendment now before tho Counoil not he carried. In the meanwhile, I 
shli.ll vote for the amendment as it stands. '1'be Select Committee held that it 
would be a bardship on the zarnfndnr that a rniyat from a distant pa.rt should 

~  down on the land of 0. large cstate, and afterwards assert a right of oocu-
paucy-a right of which the zam.{ndar was ignorant when he admitted the 

raiyat as his tenant. There are two ways of dealing with the question-eithel' 
to increase the area of the village or to diminish tho area of the estate. N eithel' 
Of th,ose proposals found ooceptance with tho Committee. My O1\'n idea is that 
the best form of limitation will be to strike out tho word 'estate' and to insert 
words which will cover the land or tenure of the actual landlord. 'fhe word 
'estate' means Do unit' of entry in the Collector's register; what we wish to get at 
is the tenqre or holding of the landlord immediately superbl' of a l ~  When 
under-tenures are created in an estate, it renders it almost impossible for a large 
za.n::Und6r to know what is going on in different parts of his estate, ns the dif-
ferent under-tenures may have no connection with one another. But the land. 
lord, or actual superior of the tenant, has in an immense majority of cases the 
means of knowing the clnss of tenant who asks for a holding. I am bound 
to confess that the ~ n of the word' estate', without qualification, 
miglit operate to the injury of the zamfndar. I was very muoh struck by the 
historical retrospect given by the hon'ble movel' of the amendment in bringing. 
forward this motion. nnd the evidence which I have myself collected bears him 
out in what he said about the sub-division of villages, A village has been sub-
divided not merely by the reclamation of new land, but also by various contin. 
gencies. The chief l'CllSOn, however. why fl residentiary village should no longer 
be taken as the unit for ~  ~ of tho occupanoy-right is not the sub. 
dirision of villages, but the sub.division of estates. Sub·division has been 
going on for a very long time, and, as a a ~  of fact. I believe there is a 
risk that in some cas('..8 the tena.nt who tries to enforce his occupanoy-rights in 
a village will find it divided between severnl landlords. 

" I agree with the Hon'ble "Mr. Reynolds that there will be a danger of the 
raiyat being shifted beyond the bounda.rics of the village into another part of 
the estate not within the villnge, It scems to me, however. that there is alao 
another danger. Tl~  raiyat has not meroly the ordirJaty rjsk of being shifted 
~  • one village to another; ho hM also to contend with the distinot animull 
on tbe pa.rt of a zam{ndar, whose interest it will be to prevent him from obtain. 
iog the right of occupancy, and who will try to shift bim from one village to 
another. I do not share in the opinions of t.hllsc who thiuk that r.amfudfil'll, 88 
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Or rule, have behaved badly to their raiyats. I admit tha.t the difficulty n ~n  

eel by the Hon'blo Mr Evans is a trueono. Not only are estates'large, but 
they are also sub-divided, and there is the difficulty that tho tenure-holdcr may 
not know the rigllts pertaining to tile man who settles on bis land. But. I 
tbink it has been shown by the Hon'ble Mr. Reynolds that this danger is 
small as far as tQe landholder is concerned, while the risk is very great as ,laf 
as the tenant is conccmecl. For t,hese reasons I support the amendment. . But 
if the amendment is not carried, I shall ask leave to move an amendment witl), 
the view of substituting the perooent tenure of tbe landlord for the word ' 
'estate'. . I am not aware whether it is in accordance with the rules of the . . . . 
Oouncil to move nn amendment upon the amendment. I shnll ask Your Lord. 
ship to decide whether I shall be in order in doing so." 

The Hon'ble MR. GIBDON said :_U I will not go very deeply into ~ 

matter. The Hon'bie Mr. Evnns and othel' bon'ble members who have preceded 
me hlLve nlready said all I bad to say, or could say. on the subject. I will only 
say that I was among the number who would hnvo been glad to see the area. 
within which the occupancy-right would be allowed to accrue extended. llut. 
I admit a~ the difficulties in the way of allowing this which were found ~  

Select Oommittee. With reference to the specific. amendment before· the 
Oouncil, that the limit of the ·estate should be the pargan', I can only say 
tho.t I mnnage one estate within one po.rgann which consists of 1,100,00.0 
acres. The proposal of the Hon'ble Mr. Hunter creates great· difficulty in my 
mind. There are two classes of tenure-holders-one permanent, one temporari. 
'l'he. tenure·bolder 'Who has only a temporary interest in his tenure may be \ 
constantly shifted, and therefore the area within which the raiyat may one day' 
acquire the ocoupancy.right may not be the same area. the next day." 

Ris llonouT THB LIEUTENANT-GOVERNOR ~n  :_U I am bound to say a 
few worcls with regn.rd to this question, which underwent long and seriouS dis-
cussion in t"e Select Committee; hut the revival of the question in Councll 
hIlS been at my instanoe, beco.use I  could not belp feeling that the principle 
which.is involved is of very great importance and should be brought before 
t.he Oouncilfor consideration. The Hon'ble Mr. Evans the other day said that 
in regard to tMs mattcr tho word' estate' had been introduced at tho instance 
of tho Dengal Govcrnmont. I wish t.o plend not guilty to that cho.rge bcUJ,Ulk.. 
if I remember rightly, tho proposnl formed part of the suggestions in tbe 
dospatch of tho Govornment of Indio. to the Sl~ a  of State three years 
ago, and eventUally. received his approval. Now, of course, I n an ~' 
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that the Secretary of State, in giving bis sanction to the inclusion of l~ 

. word 'estate t in. connection with this section, might have been misled, D.S 

. probably mllny other mistakes . have· been made in considering o.r.o.logies 

between estates o.nd holdings in Englnnd and in this country, in tbe thought 
tbo.t a.n estate in India mea.nt very much the same thing as an estate in Eng-
lanll. T ~ objection whieh bas been taken is that Iln estate in India. comprises 
very many large subordinate tenure-bolders, who are practicn.lJy as· much 

la n ~  as the supel'ior landholder himsclf. The position bas boon l·jghtly 
explained both by the Hon'ble Mr. Evans and the Hon'hlo Pel1ri lIo'ban 

~  wl10 have shown tha.t wbere there nre patn.is and dnr-patnfs and 
se-patnis, cnrved out.of the parent estote of the landholder or proprietor, as 
entered in the Government' registers, there may be risks in' giving too wide 

a definition which we should not incur. I fully recognise. tho force of that 
~ll n  j but then there is a danger in the opposite extreme. The. danger 
bf limiting the position of the occupancy-raiyat to a single village lies in this, 
namely, the risk of the loss of his status as an occupancy-rniyat from the 
prevalence of the practice of the zamfnd.&r shifting him from one bolding to 
another. It was the common prevoJence of this practice which among other 
causes has led to a revision of the law. And, ~  the Hon'ble the Mah'raljt\ 
of Durbhunga insisted the other day that there was no proof of such a pmc-
tice, I think he must have spoken in forgetfulness of the statement which he 
himself mode to the Hon'ble Mr. Reynolds-when be went on deputation 
under instructions from my predecessor, when there wos proposal to recognize 
occupation for three years, and not twelve years, 008 (!()nferring the occupancy-
right-that if that was the case, ro.iyats would have to be shifted from year to 
year to prevent tbeir acquiring the occupancy-right. That a ~  clear illustl'li· 
tion of how a large zamind'r intended to act to prevent the accrual of the 
occupancy-right. Now if the right of occupancy is candned to the village in 
whioh the raiyat resides, it will still be in tho power of the' zamiudl1r to turn 
the raiyat away from one village to another, and thereby make him lose the 
status, which it is one of the objects of the Dill to secure. The object and 
general polioyof the Government of Indio. within the last few yoo1'8, 88 I have 
1Ulderstood the discussions upon the subject, has boon thnt it should be tho 
aim of the Government ~ try and extend, as far as possible, the status of tho 
.·ight of occupancy, with a view not only to the groat advantage of the "amin-
dar in securing a raiyat with substantial interest in the land, but also generally 
for the interests of tbe country. Now, in the Select Committee, the origina.l 
proposal for the introduction of the word 'estate' was after cousitlorablo dis-
cussion rejected. There is no wish to revive that proposal; but it demands 

I 
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attention, whether some modification could not ~  mnde w hi9h would still afford' .... 
greo.ter ~ n W the raiyat against the danger to whic1l I have -all'!lded; 
and I understand tho Hon'ble Mr. Reynolds' proposal to-day to be' a~ ' 

instead of limiting the right simply to the village, it shoulcl be extended to ~ 

pargana, whieh is a larger area. than a village., If it will faoilitate tho ~; '. 
ing out of the object of the Bill in giving better security to the raiyat in his ' 
holding, by extending the occupany status to the pargad, where tllere ~ l '. 
atill be the same rent-receiver., I think it would be an improvement upon ~~ : ;;' 

section as it stands; and for my pu.rt I should be quite willing' to adopt that'-: , 
modification. The risk of shifting the roiyat frpm village to village ,wjlllmt' . 
t.hen be a serious one." 

'1'he Hon'ble SIR STEUA.RT BA.YLEY said :_U I am sorry I am Dot a l~ ':  

accept the amendment which has been urged upon us on the authority ~ ~ 

Bengal Government. I dwelt at'such length in my speech on Friday la~~ ~~ 
the subject of omitting or retaining the word • estate' in the definition ,of . 
~ settled raiyat' that I don't. like to go over the same ground again. Brielly/(t' 
may say that our objection to the word 'estate' as dealing with rent a : l~' 

an estate might be divided amongst numerous tenure-holders of one kind :~  
anotller who know notbing of one another's raiyats, and have no access t9 'eaCh 
other's papers. Therefore, in any of such cases a man might come in as a non-.·· . 
oocupancy-raiyat and then claim occupancy-rights. I then went on to sho.w that 
while there were serious objections to the retention of the word • estate/the 
advan.tage to be derived from its ~ n n would of necessity be very smaU. ' 
Nine-tenths of the roiyats will have occupancy-rights under the Bill; therefo,re .. 
there remains only the ~ n  of non-occupancy-nUyats. Out of this. one-
tenth there would be exposed to danger from shifting only those who were c:>n the 
esta.te of a landlord holding two or more contiguous villages in his direct P?S-
session, from one to the other of which the landlord might have the ~  to 
.hift these men. The number of landlords who have this power is sm8.1i;· the 
number of raiyats on whom it could be exercised is extremely small. n ~ 
other hand. what is the real value of it to rniyats taking up fresh land? It ,is 
admitted that 99 per cent. oC the raiyat.$ cannot leave tbeir village. and theref0l:'8 
Dnly tllefcw rniyats to whom the n ~ would bean advanta.ge,,!o.uld 
be those who. Wo.uld be willing to abandon their homeR. But this is ~ ~;  

the class who should not, wo think, have the boon. Looking at the disadvan-
tage to tho 1'ILiynt and tho dnngcr to the zo.mmdar B8 in eitber case of very 
smnll im}lOrtance, I prefer to take my stand on tho ancient, historical, U ~ 
tomo.ry and legal rights of tbe kbUdkhast raiyat and go no further. Now the 

. 1: . 
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kblidkMst raiyat undoubtedly had both by custom and right the right of, 

occupancy in any land held by him in his own village. I am first met by 
the argument that this proposal had bt..'Cn sanctioned by the Secretary of State. 
His Honour the Lieutenant-Governor, I think, bas made an error in saying 

that the words 'or estate' were suggested in the despatch of the Government 

of lndia; the suggestion was not made there, but was oontained in the Secre-
tary of State's reply. How far the Secretnry of State· bad foreseen tho 

. ~ l  arising out of the sub-division of estates into numoi.·ous separat.e 
tenures I cannot say; but when we came to examine the subject wo found 
that a single revenue-estate might be sub-divided into a dozen or more 
of rent-estates. TheFefore, while we have narrowed the area below the limits 

in the Secretary of State's despatch, we have vcry grcntIy strengthened anel 
!acilitateti the proof of the right within that area. Then we were told 
that the word 'estate' was contained in the first and second drafts of the 
Bill. and that only now, at the last moment, we have made a change. I must 
ask the attention of the Council to the real history of the case. It is true that 
we did not leave out the word in the second draft ,of the Dill, but we specially 
called attention to the real inoonveniences which would ensue from its reten-
tion, and it was on the strength of that call that the Local Government again 
. referred the matter to its officers; and when we found that a large num· 
ber of those officers objected, we again considered the matter. The cllllnge 
therefore was not made in the ill-considered way which might be imagined 
from the speech of the hon'ble mover of the amendment, but it was done 
on the advice of a great number of the officers of the Dengal Govern-
ment. 'I'he hon'ble gentleman has laid a good deal of stress on the argu-
ment that a landlord ought to like to have oocupancy-raiyats on his 
estate; he admits tha.t the landlord does not like them, but he says that 
that is due to the ignorance of the landlord to his own interests. Dut we 
cannot make ~ landlord like what he ought,to like. He hns an idea tlmt, by 
extending occupancy-rights beyond what the old law and custom of the country 
grants, it trenches on his rights as the landlord. Whether the morllid horror 
which the landlord has is well or ill-founded, there it is, and we ought to tnko 
Bome cognizance of it where it does not interfere either with tho stability of 
the raiyat or the progress of the country. Then an argument is huilt on my 
aSsertion that the rights of the kh{ulkht'lst are limited to the villngo in which 
he resides. If this be true. it is urged that we should give him his rights in 
t/lat village, the village of the oM khudkh3st rniyut of the time of the Per-
manent Settlement. But the village of the Permanent Settlemont ill gonfl, 
because there is now so mucb more cultivation. By going to the viUago of 
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the survey we 'are going back 80 years.' The Une must be drawn somewhere, 
and here we' have an area which is definitely and finally recorded, and which, 
is independent of any subsequent changes. I do not think we can be aSked' 
with any reason to go any further back. I admit that the' village of the present 
day is probably smaller than, the village of the time of ,the Permanent, 
Bettlement, but we have much more cultivated land. The village 'of 
the present day, as far as I can make out from a statement which has ~ n 

furnished to me, averages about 400 acres. I cannot say wha.t the 'U ~  ' 
pancy.raiyat's right averaged at-that time; but statistics show ,that in' 
DncC8. the ~  majority have holdings 'of only five bfgh8s, and in Tipperah. 
three-fourths of them hold on an average not more than three bfghtis, and in 
portions of Behar thJ:OO-fourths hold below five b1ghas. The standard higha is one-
third of an acre; ~  the average area of a village is 1,200 standard bfghas\ 
and comparing the agncultural holdings of an occupanoy-miyat with the' are&. 
over which he can acquire the occupancy-right, I do not think that is Buch a small 
area, and there is no real necessity to extend it. Weare asked to extend the 
right over so much land as is within the pargana. But w hat is the area of a. 
pargana? The particular estate whioh the Hon'ble Mr. Reynolds mentioned' as , ' 
one in regard to which the diffioulty had arisen, and the one to which he would 
apply his remedy, was the estate of the Mal1l1raja of Bettiah. The lIon'ble !!Jr. 
Gibbon had told the Council that you will find a single pal'gana, the very par-
ga.wt in which the Maharaja has the greater portion of his estate, oontaining a. 
million of acres. What possible advantage, therefore, can it be in suoh a case 
as this to withdraw ~ word C estate' and put in the word' pargana. '? It will 
leave the question exactly as it is. That of oourse is an exceptional oase, 
. but it is preoisely one of the cases to whioh the Hon'ble Mr. Reynolds 
,thinks it might be applied. As soon therefore as we begin to test the 
matter we flnd that it does not meet the case: There are other ways proposed 
to meet the diffioulty. One is that it should be confined to permanent tenures. 
That waa proposed in Committee. The MaM.xija. of Bettiah's estate is let out. 
on long leaseS whioh fall in from time to time; consequently the raiyat hold. 
ing Udder the intermediate tenure-holder, as the Hon'ble Mr. Hunter proposes to 
amend tho seotion, is a rniyat who hOoB one day an occupancy-right in the whole 
of the ll&rgan' and 8nother day is a raiyat in a. small tenure. As the small 
tonure falls in, it is held directly by the zamindar or amalgamated with anoth",. • 
tenure; consequently the area of a tenure is constantly shifting, and how we 
can regulnte a raiyat's right of occupancy with an area whicb we cannot calcu-' 
late I am unable to n ~ an  I am afraid. therefore, that the scheme, how-
ever well iuteudo(l, will break down on that point. There is one other point 
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which is worth noticing, and tbat is with If'..gard to tlle presumption. Tho 
presumption is n, fair one so long as it gives tIle rniyat the chance of pl'oving 
bis occupancy-rights in the village. It is infinitely more difficult to defend 
if those rigllts are ~n  to the estate. Tho presumption itself is an infinite-
ly.more valuable boon than the extension, and I shall consequently ask th('l 
Co\ncil to reject tho amcndment." 

The Hon'ble MR. REYNOLDS' amcndment was til en put and negatived •. 

The Hon'ble MR. HUNTER by leave moved to substitute in tIle amendment 
just pllt to l~  ~  the words "a permanent tenure of the landlord" fOI' 
the word" estate". 

The amendment was put ~n  negatived. 

Tlte Hon'ble B.ABU PBARt MORAN MUKERJI moved that section !l, sub-
section (1), of the Bill be omitted ... He sa.id :_U A provision which gives tllf' 
setiled ruyat a. right of occupancy in all land Jet to bim will make the land-
holders very reluotant to let new Iar.da to such miyats. Such a provision 'would, 
therefore, act injuriously on the 1'f.Iiyats themselveA. The hon'blc member i.n 
charge of the Dill expressed bis wonder that tho  landholders should prefer to 
have for their tenants n. body of serfs instead of 0. body of prosperous miynb4 
with substantial rights of occupancy, and my hon'ble friend Mr. Amfr Ali 
hl18 given to the Oouncil, as instances of unworthy conduct, extracts from state-
ments made by landholders themselves, showing that in certain parts of Behar 
landholders give short term leases and shift raiyats from one plot of land to 
another with a view to bar the accrual of rights of occupancy. I wish to 
take this opportunity of submitting to Your Lordship and thill Hon'bla Oouncll 
that there is not a. single statement in the massive records connccted with 
this Bill that tho practice in question obtains anywbere in Dengal, and, if it 
obtains in certain parts of Debar, it has the justification that tho interests or 
agriculture in that Province make it necessary to lct Jand remnin fallow after 
it. has been cultivated for a number of years. But little blnme to landholder,. 
if they have taken care to prevent the extension of rights of occup/mcy in land. 
1'!'eith.er the RegUlations of 1793, nor any custom which found a pineo in tho 
judioinl records since that year, gave a. right of occupancy to any but a kbud-
kb&st-kudimi miyat, that is, an old and resident raiyat. With all deference tn 
the opinion of more than one hon'bJe member to the contrary, 1 maintain, and 
I am prepared to substantiate tho view, that Act X of 1859 (or the first timo 

m 



~ BENGAL TENAN·')Y. 

l BdbU P. :11. Hulce";'';'.] [41rn MA.ROn, 

gavo rights of occupancy to non-resident Dnd suell of the resident raiyats as ha4 
not acquired it hy length of possession; but, while creating this new right, it 
expressly provided for tbe protection of l'ights of la.ndholders with regard to 
la.nds in which tile right had nQt nlreadyn.ccrued; n.nd section 'lof that Aot runs 
thus:- ' 

• Nothing contained in tbe lalt preceding section shall be beld to affect the terms of any' 
written contract for the oultivation of land entered into between a landholder and a raiyat, 
wben it. contains any express stipulation contrary thereto.' . , . 

.. Few zamind6.rs would have cared to concern themselves with the growth 
of this right if that Act bad not at the same time attached to it other substantive 
rights .. '1'he zamindars found tha.t the law raised a presumption of fixity of rent ~ 
favour of such raiyats·which tbey could not possibly rebut, and that it gave 
them a right to hold at privileged rates of rent when their rents were n : l~ : 

able. It is not in human nature that landholders sllould not. under such oir-
cumstances, try to protect their own interest,q by following a course which Wiig .' 
not only not unworthy in itself. hut also one which the legislature had speoially .... 
provided for them. And yet nothing shows their great moderation in thiS" 
respect more than the fact that from 75 to 90 per cent. of the raiyats of theSe 
provinces unquestionably enjoy the right at present. There is no reason. how-. 
ever, that, because a man haa a. right of occupancy in a. particular plot .of land, 
t.be right should ~n  by possession for n single day to all land that might 
be let t.o him. Such a provision will act against the interests of the settled 
rairnts themselves. It would also hamper the extension of cultivatiori 
nncl the reclamation of waste lands . 

.. Nothing is more true than the observations on this point contained in the 
dissent of my learned and hon'ble friend, Dr. Hunter. which I shall read to 
Your Lordship :-

• 48 rogarda landa brougbt under cult.ivation by the landlonl himself. by means of hired 
'"bour, be ill in a much worse position tblln harore. Henceforth the landlord who cuts down 
hClivy juogle, or digs tanks, or drains swamps, at a large out.lay \', means of hia own aervante; 

will, under tbo provisions or tbe Bill, begin to lose t.ho occupancy-right in t.he reclaimed land 
1111 ROOO 1\8 he lets it out to tonsnw. If t.be landlord letl tbe reclaimed fields to ;. I l l ~ , 

I'aiyat of UII' villilgo, the tenant acquires tbe occupanoy-right the momeut. be enters on the 
lund; if the landlord lew the reclaimed field. to any ot.her raiyat., t.he Litle to occupancy.rights 
immodiately hegins toll accruo. In no 08ae will the landlord be permitted by sPecial contract 
ill his leD8t! to bar tbo growth of occupancy· rights in laud "bicb ho bas reclaimed by bis own 
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servAnts at his OWIl expense. COllllidering the pressure Clf the people on the cultivated soil 
. a~  the existence of large l1nreclaimed tracts within a few days' walk of centres of congestCtI 
popUlation, I thiDk it impolit.ic to place any Dew diacoul'lgemeDts OU efforts to add to tIll' 
cultivated land.' " 
, . 
-. 
The Hon'ble SID. STEUART BAYLEY said :-" I do not propose to follow ~ 

hon'ble member in his discussion of the position of tho-occllpancy.raiyat or 
that of,bis predecessor, the kl111dkhnst miyat of the time of the Permanent ~
tlement, beyond snying that I dissent from the hon'ble -member in toto. The 
Hen'ble Member told tlte Council t,hat the khudkluist l·n.iyo.t prtid the bighest 
competition-rent; but in saying so he used an expression which had absolutely no 
meaning. I ~ ~ no doubt t.hnt Lord Cornwallis was correct ill 8Ilying t.hat th" 
landholder took the highest rent, he could get; hut whilcrcnt8 wero regulated by 
c11stom the term' competition.rent' did not apply at nIl. N or will I follow the 
hon'ble member in his examina.tion of the right of occupancy .. That it meant, 
aright to hold at beneficial rates I find no authority. Whether he was right 
in sayfng that the status given under Act X of 1859 was mOre desira.ble tban 
the 'right, held at the time of the Permanent Settlement I do not care to • 
enquire, but I would ask whether the hon'ble member woUld (leny tha.t the 
khl1dkhast rniyat had a right of occupancy in any land which he might hold 
in IIis own village. In conclusion, I maintain that the proposal bE"fore the 

n~ l is absolutely contrary to the whole scope and meaningoftbe Dill." 

The Hon'ble MIl.. AllIn ALi said :_IC It lIeems to me tllat sub-section (1) 
of section 21 is the natural consequence of the .lVhole of ~ deliberati,ons of the 
Select Committee with reference to the status of the ot'cupancy-rniyat. It is 
a natural consequence of the determination of the Government to give to the 
occupancy-raiyat Ii sutlicient amount of protection ~ n  eviction, and 
to give him the same socurity in regard to all lands hcltl by him in tho village 
which he possessed under the law ton. specific plot of land; and it is a natural 
consequence of the dc.lsire of the legislature to prevent the habit of shifting 
l'aiyats which had been frequent in all parts of these provinces. In laco of the 
evidence before the Council not only in the reports fUJ'nished by the various 
;IOicers of Government but also by the Famine Commission, it wiJI he going 
beyond the actual exist.ing circumstances to say that there is no Jle(',(·8Sit.y for 
slime sucb provision as this," 

'l'he amendment was put and nf·gntivcd. 
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'rbc llon'ble tbe llAuARA.JA OF DUKDHUNGA. by leave withdrew ~ ' 
following amendments :-

'flint to section 21, sub-section (I), of the Dill, the following proviso, be. 

added:-. 

rt Provided tbat Bueh lBlld is not larger in area ~n the quantity of land ~n n l l  ., 

by him for the last twelvo ~a  . . !: 

'rhat sub-section (2) of the Bame section be omitted. 

'1'he Hon'ble DABu PEAUI MOHAN MUKERJl by leave withdrew the amend-

ment that section 22, sub· section .ll), of 'the Dill be omitted. .. , ":.' 

The Hon'ble THE MABA.B.A.JA OJ!' DURDBUNGA moved that in line 4 of secti,on, 
28 of the Dill. after the word "unfit" the words" or permanently less fit .. ' 
be h;l.serled. He said :_U The object is to give the landlord sufficient proteotipn. ,,',': 

against anything likely to permanently injure the land. I moved a ~  

amendment in Commit.tee last year. but I believe that. although the ~' ' 
agreed with me in thinking that the landlord should have sumoient proteQtioh I 
given to him to prevent the rniyflt from doing anything likely to permanently 
injure tho land. the wording of my amendment was not accepted. In any Bill 

of this sort. in which novel provision.s for compensation for ~ n  have ~n 
inserted. it is only fair that some reciprocal advantage should also be given to the" . 
zamfndar. It may be the case even now that some members might find some 
fault in the wording of the amendment. but I do not pretend to be much' of., a 
draftsman. I a~ say. however. the Oouncil will a ~  to the principle ~ :  
some proteotion at least should be given to the landlord from any act of the 
raiyat which is likely to deteriorate the productive powers of the land." , 

The Hon'ble MR. QUINTON said ':-" I think the section &8 it stands gives 
tho landlorll all tIte protection he can reasonably claim. To say that the 
land hll8 been made less, fit would give rise to litigation. because it would be 
impossible f'Or the Oourts to determine d-egrees of fttne88. and would: make the 
miyats more and more unoort.'l.in as to their position." . . 
The H01\'hIe BADu PEbl MonAN MUKEKJI said :_CC For the reasons • 

Msigncd by the hon'ble mover. I think the amendment a reasonable one. 
Some proteotion should be given. to landholders in oases in whioh tho miyats 
,letcrioralcd tho quality of the land and lessened the letting value of il" ' 



B.8NGAL TBN.J.NOY. 

1885.' [Bao 8akeli 7T. N. Mandlik; Mr. Re!Jnolds; Sir S. l1o!J1C!J; 
The Maharaja qf J ~; The Pl'c8ident.] 

The Hon'ble RAO SARED VrsnVANATIU.. NARAYAN MANDLIK sa.id :-11 I 
think the amendment is worthy of being considered." 

The Hon'ble MR. REYNOLDS said :_U As the llon'ble !.Jr. Quinton ]18S 
pointed out, it ,,'ill b"e diffieult for the Court to determine whnthns made the 
lai.!d permanently less fit for cultivation. It, therefore, seems to me an 
unreasonable suggestion, and I should preIer to leave the section as it stands. " 

The Hon'ble SIB. SrBUART BAYLEY said :_U I tllink tho rniyat ought not to 
divert the land from the purposes far wllich it WIlS let, nnd the amendment is 
one to whicll I have no objection in principle; but I cannot support it 88 it 
stands, because no Court could judge whether land had been rendered perma,,:, 
nently less tit. I therefore think the wording of the amendment is objection-
able, and that it will lead to litigation without that litigation being of any" 

lU'f' .. " 

The Hon'ble TIlB MAR.b.!J! OP DURBHUNGA said :_U All that I want to 
place before the Council is that they should in some way recognise the princi-
ple that the landlord should be Pl'oteoted from any act of the raiyat whieh is 
likelY' to deteriorate the letting value of the land in flltum, and if ihB Council 
agrees to that principle I am suro the hon'ble member in cbarge or the Law 
Member might be able in a day or two to lay a better. worded amendment 
before the Council. When you give compensation to the raiyat for improve-
ments, you must give some reciprocal advantages to the zamindar." 

His Excellency THE PRESIDENT said that the principle of givinfio protoction 
to the landlord against improper usage of "the land by the tenant was generally 
recogD.i.sed in Europe, He would, therefore, suggest that tbe (',onsideration of 
the amendment should be n~  or else that tho scotion should be passed 
and it be left f()r further consideration by the Council whether in a later part of 
tho Bill some clause should not be introdllced which would give all the pro-
teotion which was desired. 

The further consideration of section 28 was postponed . 

. The Oouncil ndjournod to Thursday, the 5th March, l8RS. 
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